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NO QUESTION OF PRINCIPLE
IN THE FEDERAL COURT OF AUSTRALIA
QUEENSLAND DISTRICT REGISTRY NSD1868 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZKHD
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: COLLIERJ
DATE OF ORDER: 19 FEBRUARY 2008
WHERE MADE: BRISBANE (HEARD IN SYDNEY)

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The decision of the Tribunal dated 14 DecemB@62e quashed.
3. The matter be remitted to the Tribunal to bedeined according to law.

4, The first respondent to bear the costs of theellgmt, if any, to be taxed if not

otherwise agreed.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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This is an appeal from the decision of Driver Fitetl 24 August 2007, dismissing
an application seeking judicial review of a deaisiof the second respondent (“the
Tribunal”). The Tribunal had affirmed a decisiontbe delegate of the first respondent to

refuse to grant a protection visa to the appellant.

The appellant seeks the following orders:

The appeal be allowed.
The decision of the Tribunal dated 14 DecemB@&62e quashed.

The matter be remitted to the Tribunal to bedeined according to law.

0N

Costs.

Background

The appellant is a citizen of the People’s RegubliChina who arrived in Australia
on 29 June 2006. On 3 July 2006 the appellant kdge application for a protection visa
with the Department of Immigration and Multiculturaffairs (as it was then known). A
delegate of the first respondent refused the agidic for a protection visa on 28 July 2006.
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On 8 August 2006 the appellant applied to the Trébdor a review of that decision.

The appellant claimed to have well-founded feapefsecution for her practice of
Falun Gong and her membership of the Falun Gong@fa secret organisation to support
Falun Gong practitioners. She claimed to have becamalun Gong practitioner in 1997 and
was a Falun Gong activist in her area. In 200@r &tsit-in demonstration, the appellant was
secretly arrested by Chinese National secret agamssent to a Shanghai female labour
camp where she was interrogated and tortured; st later transferred to the Shanghai
Female prison. After her release in 2003, she w#sgeain North China in supporting Falun
Gong activities. In 2006 she showed evidence of Ghénese government’'s treatment of
Falun Gong to Falun Gong members in Malaysia amgeiore, such as the government’s
organ harvesting activities. She claimed to hawersd Falun Gong members from North
China to travel to Malaysia. She claimed that thkcp were searching for her because they
knew she had lied to them in order to be releaseldtlzat she had continued membership of

the organisation.

The appellant claimed that since her arrival irsthalia she has contacted Falun Gong
practitioners in Australia and was involved in waities in Australia. She claimed to have
participated in a Falun Gong practice group anddadrout flyers in public. The appellant
also claimed she wrote a declaration quitting tlem@wunist party and that it had been

published on the internet.

Application for review to the Tribunal

The appellant attended two hearings before thbuhal to give oral evidence and
provided the Tribunal with various documents. OnA2@ust 2006 she submitted to the
Tribunal a report by a psychologist to the Red €rae relation to subsidised
accommodation/living expenses. The report diagndsadas: “Axis |. Major Depressive
Disorder, Severe with Suicidal Ideation” and “Ax\. Exposure to persecution, loss of a
daughter, negative life events/incarceration, engo@roblems”. It gave a recommendation
the appellant have a social worker or support pemsith her at the Tribunal hearing of
25 September 2006. The appellant did attend theingeavith a Red Cross worker in
attendance. On 25 October 2006 the appellant pedvadletter from a witness in Australia in

support of her Falun Gong activities in Australia.
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The Tribunal accepted that the treatment of sosuple involved in Falun Gong in
China would involve serious harm and accepted theeltant had studied Falun Gong.
However, it did not accept the appellant held, éagne belief in, or commitment to, Falun
Gong beliefs and practises”. It considered the ratelaims raised and gave findings on
each of these claims in support of its conclusioet she was not a genuine Falun Gong

practitioner.

The Tribunal was not satisfied as to the claimedsa, detention, and the appellant’s
activities in Singapore and Malaysia. It found #qpellant could only give a generalised
account of the demonstration in 1999 which sharetdi led to her arrest. The Tribunal was
not satisfied the appellant was involved in, ortthlae was detained as a result of, those
activities. Further, the Tribunal found her accoahthe arrest and release was inconsistent,
vague and implausible. The Tribunal was not satisthe court document produced by the
appellant was evidence of her arrest in light afrtoy information and the appellant’s claim
that the arrest was secret. The Tribunal foundnplausible that the appellant would have
placed herself at further risk after her releaseebgorting the Falun Gong activists out of
China. The Tribunal found it implausible the appetlfailed at the first hearing to mention
she handed out pamphlets regarding organ harvestiKgala Lumpur when it was such a
high profile activity. It also did not find plauséboshe would have been involved in such an
activity immediately prior to an imminent return @hnina. The Tribunal was not satisfied the
appellant would have been able to travel unquestioaround China. Furthermore, the
appellant did not seek protection in Malaysia erg@pore whilst there.

The Tribunal accepted that the appellant partieghan Falun Gong activities in
Australia and that she gave the impression to loepractitioners she was a committed
practitioner. Consequently, the Tribunal placedelitweight on the statements by other
practitioners in support of her claims. The Triblutid not accept that the photographs of the
appellant at demonstrations had been published that her declaration to quit the
Community party would bring her adverse interesthgyauthorities. The Tribunal was of the
view the appellant engaged in activities in Ausréb strengthen her claims and disregarded
the conduct under s 91R(3) of thiegration Act 1958 (Cth) (“the Act”).

In relation to the appellant’s mental health issdlke Tribunal stated:
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“The Tribunal is mindful of the applicant's mentaalth issues and does not
question the conclusions of the treating psychaskgyi

It also noted that it endeavoured to give herdpportunity to put her case, and was

aware of minor inconsistencies in her claims but hat placed any weight on them.

The Tribunal concluded it was not satisfied theellant was a Falun Gong
practitioner. It was not satisfied that she hadesatl past persecution or that she faced a real
chance of being persecuted if she returned to Clina Convention related reason. The

Tribunal affirmed the delegate’s decision to refgent of the visa.

Application for judicial review before the Federal Magistrate

By application filed on 6 February 2007 in the &ed Magistrates Court the
appellant sought judicial review of the Tribunatiecision. A further amended application
was filed on 23 July 2007 which asserted two grgutitit the Tribunal overlooked the fact
the psychological report corroborated her clainat 8he had been detained for three years,
and that the Tribunal erred in makings its findingder s 91R(3) of thMigration Act 1958
(Cth) (“the Act”).

In order to discern the meaning of “conclusiong’the Tribunal on the medical

report, the Federal Magistrate considered the otst& the psychologists report as follows:

“[15] A difficulty is that the report does not cam anything clearly identified
as ‘conclusions’. The first page of the reportim@y introduction and the
second page deals with the applicant’s presentatmah history. The third
page is in part a completion of that history andiabowed by what are
described as ‘diagnostic formulations’ and recomala¢ions. The Tribunal’s
reference to ‘conclusions’ could have been a refsreto either the
‘diagnostic formulations’ or the recommendatiorisslunlikely to have been
a reference to the recommendations because thageoutside the scope of
the Tribunal’s function. The diagnostic formulatsowere:

Axis | 296.3 Major Depressive Disorder, Severe WHuicidal
Ideation

Axis IV: Exposure to persecution, loss of a daughteegative life
events/incarceration, economic problems

[16] The first statement is a statement of opin&snto what the applicant’s
mental condition was. The second statement is presgion of opinion as to
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the cause of that condition. It is unfortunate ttet Tribunal was not more
specific in stating what it was accepting. If theblinal was accepting the
opinion as to the condition without the opinion w@s the cause of the
condition, it should have said so. It did not. A& €07 the Tribunal found that
the applicant’s account of her arrest, releasetla@gayment of bribes by her
parents to be ‘inconsistent, vague and implausibl&e Tribunal was not
satisfied that the applicant was a Falun Gong fraér at all or that she was
imputed with such practice in China in the paste Thribunal was not
satisfied that the applicant suffered past persmecutt would be wholly

inconsistent with that finding for the Tribunal tbave accepted the
psychologist’s opinion that the applicant had a talenondition caused by
persecution. In these unsatisfactory circumstanican) left to infer that the
Tribunal only intended to accept the psychologistginion as to the
applicant's mental condition, not the cause ofTihe opposite conclusion
would render the decision absurd and irrational.”

Accordingly his Honour found, with some hesitatidhat the appellant had not
established that the Tribunal overlooked the caichs of the consultant psychologist's

report.

The Federal Magistrate was of the view the secgnound did not sustain

jurisdictional error for the following reason:

“[18] I also agree with the Minister’'s submissia@ncerning the challenge to
the Tribunal’'s decision in relation to s.91R(3)thé Migration Act. | have
previously found that this section imposes an irafree duty on the Tribunal
to disregard conduct engaged in Australia whereaaded by an applicant in
order to enhance protection visa claims. Whileheory, the Tribunal might
not be required to disregard conduct in Australizese there are multiple
motivations for it, only one of which is a desike énhance protection visa
claims, one cannot draw from this Tribunal decisimy recognition of
multiple motivations for that conduct. At CB 10%®tfiribunal goes through a
course of consideration of the applicant’s condagcts necessary step before
concluding that she had engaged in that conductrder to strengthen her
claim for refugee status. | do not draw from tb@atsideration any suggestion
that there was any alternative motivation for thenduct. | reject the
contention that there was any obligation on théudmal to look for alternative
motivations.

19] The second complaint in relation to the Tridishapplication of s 91R(3)
seeks to draw support from my recent decisior&AGYT v Minister for
Immigration & Anor [2007] FMCA 883. This case is distinguishable. In
SZGYT it was apparent from the terms of the Tribunaliglen that the
Tribunal had directed its attention to the commemset of the applicant’s
conduct in Australia, rather than the entire perdddhat conduct. There is
nothing on the face of this decision to indicatat tthe Tribunal fell into that
error. Likewise, the Tribunal was in no doubt is donclusion. | agree with
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the Minister’'s submissions that there was no mistraction of s 91R(3).”

The Federal Magistrate distinguished this casanfrf&@2GYT v Minister for
Immigration [2007] FMCA 883 where the Tribunal limited itsetf the commencement of the
conduct in Australia rather than the entire penbthe conduct. His Honour found there was

nothing on the face of the decision in this casadacate such an error.

As his Honour found the appellant had failed ttaleissh jurisdictional error by the
Tribunal, the application was dismissed.

Appeal to this Court

The notice of appeal filed in this Court on 14 t®ember 2007 included the following

grounds of appeal:

1. “The appellant contended in the Federal Magissr&ourt that, in relation
to a psychological report which she provided to Thibunal, the report
corroborated the appellant’s claims that she waairkd for three years
between 2000 and 2003, the Tribunal overlookedépert in the course
of finding that ‘the appellant was [not] in facttdimed and imprisoned for
three years as claimed’ and, on this basis, thdumal fell into
jurisdictional error. Federal Magistrate Driver (@ragraphs 16 and 17)
rejected this ground of review. His Honour erredriaking this finding.
The Tribunal overlooked the psychological reporbraiited by the
appellant; and

2. The appellant contended in the Federal MagedraCourt that the
Tribunal fell into jurisdictional error in makingsi findings under s 91R(3)
of the Migration Act. Federal Magistrate Driver (aragraphs 18 and 19)
rejected this ground of review. His Honour erredniaking this finding.”

These grounds reiterate grounds raised beforddmsur.

(In addition | note that an affidavit was filed @4 September 2007 by the appellant
in which she indicated that she wished to applyléave to appeal from the decision of his
Honour. | note that this affidavit was unnecessasythe appellant’s notice of appeal from his
Honour’s decision was filed within 21 days as reediby O 52 r 15(1frederal Court Rules.)

At the hearing of the appeal before me the appeliestated the key facts as claimed

before the Tribunal and the Federal Magistrates riCancluding that she had been
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imprisoned for three years and tortured both plaisicand mentally because of her
involvement in Falun Gong. Other than this, shertittmake any submissions in support of

the grounds raised in her appeal.

First Ground of Appeal

The psychological report to which the appellankesareference in her first ground of
appeal is in evidence before me. In this reportcthresultant psychologist, under the heading
“Background History” makes reference to the inceatien of the appellant in jail and an

Education Centre.

In relation to this ground of appeal, Ms Clegg fioe first respondent submitted in

summary that:

* the Tribunal did no more than accept that the dbasupsychologist, in her
report, identified the appellant as having a recsgphmental health issue

» the report was only corroborative of the fact ttteg appellant suffered from a
recognised mental health issue. The underlying ecanfs that issue is not
established by the report as it merely recites watappellant had informed the
psychologist. The Tribunal's statement must be rgatight of the preceding
discussion in the Tribunal’'s decision where it wmar that the Tribunal did not
believe the appellant’s claims

* it cannot be said that the Tribunal implicitly aptedl the facts as told to the
psychologist.

The Tribunal’'s consideration of the appellant'simis is detailed, extending over
some twenty-one pages. Under the heading “Arredtdmtention” the Tribunal considered
the appellant’s claims as to her secret arresdatehtion, and the document purporting to be
evidence of the appellant’s incarceration, and dbspecifically that it was not satisfied that

the appellant was in fact detained and imprisooedhiree years as claimed.

However, the Tribunal does, contrary to the subrmorss of the first respondent, seem
to accept the contents of the report of the coastlpsychologist. In particular under the

heading “Other relevant considerations”, the Tradwstates as follows:
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“The Tribunal is mindful of the applicant’s mentaalth issuesand does not
question the conclusions of the treating psychologist. In this respect the
Tribunal endeavoured to give the applicant evenyoofunity to put her case
including facilitating two separate hearings atstahtial intervals in order to
provide the applicant with the opportunity to ge¢ benefit of counselling as
well as putting all adverse information to her aftee second and final
hearing in writing. The Tribunal is also aware tlia¢re are a great many
minor inconsistencies in the applicant’s evidencbah hearings and in her
written statements and responses. The Tribunahbplaced any weight on
these inconsistencies.” (emphasis added)

While the Tribunal was clearly at pains to faidgnsider the claims of the appellant

and the evidence before it, | consider that th&t fyround of appeal of the appellant in this

case has substance. The reasons | form this vieasaiollows:

| agree with his Honour’s view expressed at [14f tihe consultant psychologist’s
report was plainly relevant material of some sutstavhich the Tribunal needed
to take into account

the extent to which the Tribunal took the repotbiaccount is, with respect, at
best uncertain. In stating that it did not questise conclusions of the consultant
psychologist, it naturally follows that the Triburaecepts such conclusions of the
consultant psychologist as appear from her report

as observed by his Honour, the “conclusions” ofdbiesultant psychologist were
most likely in relation to the diagnostic formutais to which | have referred
earlier in this judgment

however, it is clear from a plain reading of thgae of the consultant
psychologist that her diagnostic formulations warextricably linked with her
acceptance of the factual claims of the appellaicerning the appellant’s
alleged incarceration in China. This is plain framonsideration of the report as a
whole, and even clearer from Diagnostic Formulatieas IV on p 3 of the
consultant psychologist’s report which the consuliasychologist explains as the
condition afflicting the appellant because ofiter alia, her “negative life
events/incarceration”

as his Honour observed at [16]:

“It is unfortunate that the Tribunal was not mopedfic in stating
what it was accepting. If the Tribunal was acceptime opinion as to
the condition without the opinion as to the cauk¢he condition, it
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should have said so. It did not.”

. while one interpretation of the view taken by theibunal of the
psychologist’s report is that the Tribunal acceptteel consultant psychologist’s
diagnostic formulations but rejected the factuasidaf those formulations (as
submitted by the first respondent in the case kefoe), this arguably makes a
nonsense of the consultant psychologist’s repoid, ia an interpretation by the
Tribunal which should not be accepted in the absearicclear indication by the
Tribunal. Such clear indication is not apparentehelith respect, an equally
likely interpretation of the Tribunal's findings imelation to the consultant
psychologist’s report is that the Tribunal did niot,fact, take into account the

consultant psychologist’s report in any meaningtrise

* in my view the submission of the first respondenthiat the Tribunal did no more
than accept that the consultant psychologist ifledtithe appellant as having a
recognised mental health issues strains the liofitsubtlety and is not clearly

supported by the Tribunal's decision in this case.

His Honour’'s concern as to the finding of the Trhl in relation to this issue is
patent from the terms of the judgment, in particdies Honour’'s expressed hesitation in
reaching his conclusion at [16]. In my opinion,tics to the appellant warrants that the
consultant psychologist’'s report before the Tridupa given proper consideration by the
Tribunal. This was not done in this case. Accorbjinip my view the appellant’s first ground

of appeal is substantiated.

Second Ground of Appeal

Section 91R(3) of the Act provides:

(3) For the purposes of the application of thig Aod the regulations to a
particular person:
(a) in determining whether the person has a veelhéled fear of being
persecuted for one or more of the reasons mention@édticle 1A(2)
of the Refugees Convention as amended by the Resugi@tocol;

disregard any conduct engaged in by the persorusiralia unless:

(b) the person satisfies the Minister that the @ersngaged in the
conduct otherwise than for the purpose of stremgtigethe person's
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claim to be a refugee within the meaning of theugeés Convention
as amended by the Refugees Protocol.

In relation to the appellant’s activities in Awia since she arrived in this country,

the Tribunal made the following finding:

“The Tribunal has formed the view that the appltoamgaged in activities in
Australia in order to strengthen her claim for gdfa status and she has no
real commitment at all to Falun Gong. As the Trihlus not satisfied that the
applicant’s conduct was otherwise than for the psepof strengthening her
claim to be a refugee under the Refugees Conveiitiotust disregard her
conduct in Australia as required by section 91Rf3he Act.”

| have already restated the findings at [18] ab@|df his Honour's judgment with
respect to s 91R(3). Section 91R(3) clearly plabesonus of proof on the appellant, to the
civil standard, to establish that her activitiesAastralia were engaged in for reasons other
than for the purpose of strengthening her refudgaiens (NBKT v Minister for Immigration
and Multicultural Affairs [2006] FCAFC 195 at [89]). Further, findings byetfiribunal as to
whether the appellant had engaged in activitiestHer purpose contemplated by s 91R are

clearly findings of fact for the Tribunal.

In my view, no error has been demonstrated irHousour’s reasoning in relation to
the Tribunal’s construction and application of R€3) to the facts of this case. Accordingly,

the second ground of appeal fails.

Conclusions

As | have found for the appellant on her firstugrd of appeal, it follows that the

appeal is allowed.
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No submissions were made by the appellant as gts,cbut it follows that the first

respondent should bear the costs of the appeifanty, to be taxed if not otherwise agreed.
THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The decision of the Tribunal dated 14 DecemB@62e quashed.
3. The matter be remitted to the Tribunal to beeined according to law.

4, The first respondent to bear the costs of theelamt, if any, to be taxed if not

otherwise agreed.

| certify that the preceding thirty-four (34)
numbered paragraphs are a true copy of the
Reasons for Judgment herein of the Honourable
Justice Collier.

Associate:

Dated: 20 February 2008

Counsel for the Appellant: The appellant appeangakrson
Counsel for the Respondent: L Clegg

Solicitor for the Respondent:  Sparke Helmore

Date of Hearing: 19 February 2008

Date of Judgment: 20 February 2008



