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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Indiajved in Australia on [date deleted under
s.431(2) of theMigration Act 1958as this information may identify the applicant]yJ2010
and applied to the Department of Immigration antiz€nship for the visa [in] December
2010. The delegate decided to refuse to grantifze[m] August 2011 and notified the
applicant of the decision.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Septem®@11 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the Switiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hameludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsine for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢aten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has préitatobligations because the Minister has
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to a regegvtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The protection visa

The applicant is a [age deleted: s.431(2)] yeanudde from India. He was born in
Hyderabad, India ofdate deleted: s.431(23hd completed a Bachelor [degree] at [University
1] in December 2008. The applicant states he haarieeen employed in India. The
applicant is a Muslim who reads, writes and spé#kis and speaks English.

The applicant states that he arrived in AustratipJanuary 2009 as a student. He declared
that he had not returned to his home country simgeing in Australia and had not been in
contact with his family since then.
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[In] December 2010 the applicant lodged the curagptication for a Protection visa. The
applicant's claims are documented on file CLF2089%6 folios 32 - 34 and can be
summarised as follows:

. The applicant is a gay man who had been in a sesegtonship with another man,
[Mr A], since he was [age deleted: s.431(2)] yedds [Mr A] resides in India;

. [Mr A]'s family threatened to kill the applicantlie continued to “hang around' with
their son;

. The applicant's family have told him they will Killm if he returns to India;

. The applicant cannot live in his home town of Hybexd in India as it has a high

population of Muslims who don't want him to liveetk;

. Gay people in India are the victims of racism aisgrimination;
. The applicant applied for a visa to come to Augirad save his life;
. The applicant loves Australia and believes thihiéonly place where he can live

openly and comfortably as a gay man.

. The applicant believes the Indian Police are cdramg will hand him over to be
killed to anyone willing to bribe them.

The applicant’s agent made a submission [in] JWid 2vhich argued that:

. Whilst the Delhi High Court decision will set prelemts and may ultimately lead to
the legalisation of homosexual acts, the decisatis §hort of sweeping religious and
cultural reform embracing homosexuality;

. Community prejudices remain entrenched;

. Rather than promoting tolerance, the court decisiay incite resentment and a
backlash against homosexuals from conservativeaigious groups;

. This leads homosexuals to remain ‘in the closet’

Included with the submission was an article frohe Agedated 20 March 2010, titled
‘India’s gays happy to remain in the closet’ by Matade, which took the reports of several
homosexual people in India, including the socidivét Dr Anjali Gopalan, of the Naz
Foundation, who said that the Delhi judgment hadeddtle to help lesbians but that there is
an acceptance of male homosexuality at some |lawether article from Ground report, with
a date of 9 April 2010, which discussed the de&thnMuslim university professor, the Delhi
High Court ruling and some attacks on homosextmasdccurred before the ruling. Also
submitted was two photographs of the applicant wilier people and a Tribunal decision in
full.

Departmental interview

In the departmental interview the applicant disedssis sexuality and his exploration of the
gay scene in Australia. He discussed his fearssafamily, specifically his brother who had
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threatened to kill him if he ever returns to Intbabringing shame on his family and their
community due to his homosexuality. The applicaatesl that his brother called him in July
2010 once he returned to Australia after a trigkdadndia for the period [from] June [tO]
July 2010. Theapplicant stated his family was unaware he retitodndia at that time and he
has had no contact with his family for approximateato years. The applicant was non-specific
about what discrimination he would suffer in Indiareturn, indicating that he would not be
employed, although he acknowledged that he had sengght employment in India.

The applicant was asked to comment on the Deltm bayrt ruling that occurred after he left,
and the applicant said that although this gay lad/heen passed it was not implemented in his
home city of Hyderabad which was dominated by Musli

The applicant was questioned about his returrtéripdia from [June] 2010 to [July] 2010 and
how he felt that he was able to return to Hyderajaen his stated fear for his life. The applicant
said that he and [Mr A] had missed each other amuted to see each other, and that he was told
after his return that certain groups were now logkor him. He was vague about who these
groups were and why he specifically would be tadet

Review application
The applicant applied for review [in] September 201
Submissions and statutory declaration of the apyplic

[In] December 2011 the Tribunal received a subraisiom the applicant’s representative
which included a statement from the applicant ardescountry information. The statement,
dated [November] 2011, included the following claim

. The applicant was born a Sunni Moslem but doesoisider himself to be
practising;

. His parents, one brother and one sister reside/derabad, India;

. He has only one semester remaining to completadgi@aduating with [a diploma]

from the [institute deleted: s.431(2)] prior toghie completed an accounting degree
at [University 1] in Hyderabad;

. His parents are conformist Muslims, and raisedagiy@icant as a strict Muslim,
including the obligation to consent to an arrangedriage;

. The applicant’s father forced him to pray, anddpelicant consequently felt
antipathy against the religion. The applicant'$iéait a police man, would apply
physical discipline;

. The applicant came to the gradual realisationlieavas a homosexual when he was
13 or 14. Due to cultural and social pressuresrée gp a closet gay, engaging in
only one clandestine relationship with [Mr A], lagf for 4 years from the age of [age
deleted: s.431(2)]

. The applicant’s father agreed to the applicantdpeniucated in Australia, the
applicant wanted to travel to Australia to furthés education and as a site where his
sexual emancipation would be realised;
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. Prior to his departure, the applicant’s parentaberaware of his relationship with
[Mr A] via [Mr A]’s parents. The applicant’s fatheras enraged, so the applicant
stayed with a friend prior to departing from India;

. After arrival in Australia, the applicant contacteid parents and told them he was
proud of being a gay man — his father startedrieetien him. After this he had no
further contact with his parents;

. The applicant is gravely concerned for [Mr A].
The hearings

Theapplicant appeared before the Tribunal [in] Decan2@d.1 to give evidence and present
arguments. The Tribunal also received oral eviddéroa [Ms B], a friend of the applicant.

The applicant was represented in relation to thiveby his registered migration agent.

The applicant confirmed his details and his famynposition, noting that his father,
mother, brothers and sisters lived in Hyderabad,tenhad other family in Mumbai and
Andhra Pradesh. He confirmed that he was bornigad In Hyderabad.

The applicant then discussed his relationship {#thA], said that he had been in a de facto
relationship with [Mr A] [for four years]. He satdlis relationship had ended a couple of
months ago when [Mr A]’'s family forced him to geaimed. He said [Mr A] was now
unhappily married, 2 months before the hearing.

The applicant noted that he had studied a Baclgégree] in [University 1], Hyderabad. He
said he finished this [and] in 2008 he was imprgwiis English, he went to tuition, he said
he went to these classes with [Mr A] in Hyderabad.

The applicant said that he came to Australia indan2009. He said that he came to
Australia because he was in trouble in India agamsly were threatening him. His father is
a police officer and very strict, he threatenedapplicant, so the applicant fled and lived
with friends until he came to Australia. The apalit claimed that he came to Australia to
save his life.

The applicant said that there were fundamentaligitsg to find him, and he said that MIM
was also looking for him, wanting to punish him. $ted that he did not talk to his family.

The applicant said that his agent in India hadedatlim and told him he had the visa. The
applicant said he used to live in a secret locatith [Mr A].

The applicant said that [Mr A]’'s family startedtianing [Mr A] so [Mr A] decided to hide his
sexuality.

The applicant said in Australia he had done [codeeted: s.431(2)] studies. The applicant
said he wanted to be a professional [in this inglisThe applicant said after his studies he
wanted to find a partner, he was happy to live usthalia and make a beautiful relationship.

The applicant said that his student visa had fadsih November 2010. The applicant said he
was really stressed and didn’t know what to doasieed his friend what he should do and his
friend said you must apply as a refugee. The agplisaid he had applied for his protection
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visa around November. The Tribunal asked why thackebeen this delay — the applicant said
he had been stressed The Tribunal noted that fhiecapt said he had arrived in January
2009 and asked why he had not applied for proteciibe applicant said that his family was
trying to get him and threatening him and the aggplt was under stress, and couldn’t
understand anything. The applicant said that loghler started threatening him after he came
to Australia. The applicant said he told his fathemwas homosexual when he came to
Australia in January 2009 and then his brothetexathreatening him two or three months
later. The applicant said his brother was verygrelis. The applicant said his father would
torture the applicant by giving him a hard time,lbgking him in a room and giving him
physical bad treatment.

The Tribunal noted that it seemed strange thaapipdicant had been threatened by his father
in India and then by his brother on the phone i02@et he had not sought to apply for
protection.

The applicant said that he applied for the protectiisa in December 2010 because he was
afraid to return to India. The Tribunal suggesteat it appeared the applicant had applied for
protection because his student visa had expireel.applicant said this was not the case but
he was scared for his life.

The applicant said he had returned to India forrmaoath in June 2010. The applicant said he
went to a village near Hyderabad to see [Mr A], atayed with him for one month in a
secret location, and they saw each other a domesstiThe applicant said [Mr A] used to go
to his home, and would then come and visit theieapl. The applicant said this secret
location was about 100km from his city, and theligppt sat in the home and didn’t go out.
The village was called [village deleted: s.431(Z}}e applicant said that [Mr A] would come
on a motorbike to visit him. The applicant saidttir A] would sometimes come with
another friend who would then go fishing.

The applicant said he was in deep love with [Mra&jd that [Mr A] couldn’t go to another
state, as his family would know, and this is whyhlagl to go back to India and to Hyderabad.
The applicant said he stayed in the house in thalsillage the whole month he was there.

The Tribunal asked who the applicant feared onrmetin India. The applicant then spoke
about a leader in a mosque who takes sharia desisipname deleted: s.431(2)], the Sheikh
for his area [mosque]. The Tribunal asked why theil8 would target the applicant — he
said that it was because the sheikh did not agittegays. The applicant then talked again
about the political party MIM, and said that thaaty had attacked Taslima Nasreen as they
thought she had insulted Islam. The Tribunal pairdet that Taslima Nasreen was well
known but why would the applicant be at risk — hiel ecause they disagreed with gays.
Then the applicant said that his city, Hyderabad, gould not find homosexual people. The
applicant said that he also feared his fathergdsas strong power with the police, and also
his brother. He said that his brother ran a snilpsHe said that he feared MIM as they
were a fundamentalist party and they want popylaotthey attack homosexuals. The
applicant said a lot of people were getting attdakeery day.

The applicant said he feared that he would be daarghhung, or otherwise seriously hurt
and then they would celebrate him being killed. Thibunal asked if this had happened to
many people and the applicant said it had. Theiggylsaid that Hyderabad was mostly
populated by Muslims, and every day you could selence. The Tribunal asked if this
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violence was directed to homosexual people, thécgmp said that they were Islamic and it
is unacceptable for them.

The Tribunal asked whether the applicant had sedf@any of these things before coming to
Australia — the applicant said he had not as hehidakn his sexuality. The Tribunal asked

whether he had suffered any of these things wheethened in 2010 and the applicant said
he had hidden.

The applicant said the authorities could not priotém as his father was strong in the police.
The applicant said he had ID for his father to shio&t his father was in the crime branch.
The Tribunal pointed out that he had not put thikis protection visa application which he
had submitted to the Department. The applicanttsaitihe had proof that his father was a
police man and produced a pay slip from his fagherk. He said that his father was an
officer in the crime branch in Hyderabad.

The applicant then spoke about his relationshthemoment in Australia, with someone
called [Mr C], he said he had met him [at a clulykar ago. The applicant described the
photos on the file and said that these were in sointiee clubs near there. The applicant said
he enjoyed his life in these clubs and had fridhdse.

The Tribunal asked the applicant how he knew tleatvbuld be harmed — the applicant said
that [Mr A] had told him. The applicant said thad family wanted these people to do
something to him. The Tribunal asked who he wdgrtglabout and the applicant said he
meant his father and brother and the politicalypantd the Islamic people and the
fundamentalists. The applicant then said that [MwAs talking about the Islamic
fundamentalists. The applicant said that theselpeggre trying to find him specifically
because his story had become very popular andnétshad told the story to a lot of
people about the applicant and [Mr A].

The Tribunal asked why the applicant’s family wohkie told the public that the applicant
and [Mr A] were in a relationship. The applicanidsiat [Mr A]'s family told the Sheikh,
before the applicant came to Australia, two motigfere that. Then [Mr A]'s family came
to the applicant’s family and told them, then tipplecant went into hiding and came to
Australia. The Tribunal asked what happened to Ajland the applicant said that [Mr A]'s
family thought that the applicant was trying to regkir A]'s sexuality change, so [Mr A]
was not punished.

The applicant said that he had told people he \agsagd proud of it, and everyone knew
this. The applicant said he had told his family wihe was in Australia that he was proud to
be gay. The applicant said that [Mr A]'s family kméhe applicant was gay as well as [Mr
A]'s [brother] saw the applicant and [Mr A] havisgx. The Tribunal asked the applicant
again, if [Mr A]'s brother had seen them, why [M} Bad not been punished.

The Tribunal said it could not see how this madessethat the applicant had been threatened
by his family and others but [Mr A] was not. Thephpant said that [Mr A]’s family had said
that the applicant was trying to make [Mr A] gaythe Sheikh.

The Tribunal questioned how [Mr A] could come aeré the applicant in 2010 at the secret
location if [Mr A]’'s family knew that they had bedraving sex. The applicant said that [Mr
A]’s family had made [Mr A] get married. The Tribainpointed out that [Mr A]’'s brother
had seen the applicant and [Mr A] having sex bejareuary 2009 and they had only forced
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him to get married two months before the hearirige dpplicant said that [Mr A]’'s family
had pressured [Mr A] a lot.

The Tribunal asked the applicant what stopped lemghomosexual in India. The applicant
said being from a Muslim family in a Muslim citywtas really hard, they don’t know about
gays and they will not want to talk to you or sittwyou. The applicant said there were now a
lot of Hindu groups and Muslim groups attackinggay

The Tribunal asked the applicant whether the paladd protect the applicant against these
groups and the applicant said that there was @f lodrruption in the police and also as his
father was in the police so the police will help father a lot. The applicant said that he
would not be able to find a job, and no family vgiil with him or allow anyone to take from
his shop.

The Tribunal asked if the applicant had been disicrated in Australia — the applicant said
no, that people were proud of him, the applicart ba had not been discriminated.

The Tribunal then raised with the applicant thatdlecate within India to somewhere like
Mumbai or Delhi. The applicant said he had a lotatdtives in Mumbai. The Tribunal noted
that the applicant could live reasonably safelg admosexual man in Delhi or Mumbai. The
applicant said that half the Indian leaders wearay the gay laws. The applicant said that a
Muslim party had given a fatwa against gays indndihe Tribunal noted that there were gay
pride marches in Delhi and Mumbai, so what theiappt said did not seem to make sense.
The applicant said that the police maybe gave titbree hours protection, but then outside
that, you could find that the gays were being Hill€he Tribunal said that it had not found
any evidence that homosexuals were being killesedously injured in Delhi or Mumbai.
The applicant said that this was because they Wer@us and his city, Hyderabad, was a
Muslim city. The applicant said as a Muslim andag ge could not live in Mumbai, as he
had family relations who would call his father arate the applicant. The tribunal pointed
out that there were many millions of people in Mamland that his relatives were a small
number in a big city. The applicant said if he wenMumbai he would have to keep himself
locked in a room, and that every day people tagggs. The Tribunal pointed out that the
country information does not say that homosexuapfeeare being killed or seriously
injured. The Tribunal pointed out that there wergamisations, including the Naz foundation
referred to in the article submitted by the appittzarepresentative, and these organisations
are not saying that people are being killed orrggu The applicant said this was because
Hindus were not being injured, but Islamic peoplketaying to trace the applicant and his
father is a police officer with strong power. Thephcant said that Islamic people and the
Sheikh and the people from his community were lngkor him and would easily catch him.

The Tribunal pointed out that the applicant spokglish as well as Urdu. The applicant said
that he could not do a job in Mumbai in EnglisheTdpplicant said that he would be in big
trouble if his employer found out he was gay. Thiédnal said that there was no country
information saying that homosexual people couldgaitemployment, or suffer serious harm
in Mumbai. The tribunal said that it considered tin@ applicant could live in Mumbai or
Delhi as a homosexual man. The applicant saidabaple from Uttar Pradesh who came to
Mumbai and got bashed so they don’t want to comdumbai, and there are groups there
who look for gays. The applicant said that his fgmiight be in contact with other people in
Mumbai or Delhi who would then tell his family.
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The applicant said that his family would know tlpplecant had left Australia and could trace
him in one week. The applicant said there were |geiopAustralia from Hyderabad, and
these people would tell his family, the applicaeit that his family had contact with someone
here in Melbourne and someone in Sydney. The apylgaid that his father’s brother’s son
in Sydney gave information to the applicant’s familhe Tribunal asked how this person
would know if he was in Sydney and the applicans weMelbourne.

The applicant said that it was easy for his fartolyind him. He then started talking about
MIM and that this party had power, and then saa tis father could go to Mumbai and
show the applicant’s picture and easily trace fy@ieant. The applicant said it would be
easy to trace him anywhere in India. The applisaid they would find him anywhere in
India. The Tribunal then asked why they had nohtbbim in 2010 when he returned to
India if he could be found anywhere in India. Tipplecant said that he was extremely secret
when he went back and he was very careful. Thaaglsaid he was very afraid but he
wanted to spend time with [Mr A].

The Tribunal then took evidence from [Ms B]. Sheldhat she had met the applicant about 3
years ago. She said that she managed an inteféatrcgaddress deleted: s.431(2)] and she
met him there. She found him troubled and she loa@ gp to him and tried to help. She
found him alone and decided to comfort him. He slaégd he was gay and had troubles with
his family. She got to know him and found him toébgood and genuine person. She said
that he could not return because of his religislanm. She felt that he could not go back as
she believed he could be hurt or killed by his fgrar others as he had brought shame on the
family or his religion. She believed that his betlkivould do something to him. She spoke
about what the applicant had told her of his setguaVhen asked if the applicant could
relocate in India, [Ms B] said that she felt thatvould not be suitable for him to relocate,

that his family would find him and that they ardrernists, fanatical, and that his brother will
find him. When asked if she knew how they wouldifimm she stated that they will find

him. She said that the applicant had told herlieatad wanted to return to India to see [Mr
Al.

The applicant’s representative made a short sulnisarguing that independent evidence
that he had submitted showed that relocation wapnaatical in this case, and asked whether
his client could live openly as a homosexual indnéie said that there was abundant
evidence that the treatment of homosexuals wassedar concern. He asked that the
Tribunal have regard to another Tribunal decisitnmciv he had submitted.

Theapplicant appeared before the Tribunal [in] Ap@ILL2 to give further evidence and
present arguments. The applicant was representhd bggistered migration agent.

The Tribunal questioned the applicant in detailualhos identity as a homosexual. The
applicant’s answers about his awareness of higc#ittin to his friends around the age of 13,
his statement that he felt comfortable with himséien he came to this realization and that
his friends got to know that he had a differentrabhter seemed difficult to reconcile with his
earlier claims that homosexuality is stigmatisetlisicommunity. On questioning further the
applicant appeared to change his story and saidih&iends would talk and say they
should kill people like that, that this made hiralige this was unacceptable behaviour. He
then claimed that before 13 he had not watchedtfiat,most people in Hyderabad did not
have a TV in their house and all he did was gatmsl and come home and he did not know
about these sorts of things before 13. He saidhilsgfamily, school and society in general
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had not told him about homosexuality before 13 wihefmecame aware that he liked his
friends.

The Tribunal questioned the applicant about hiti@hships in India and the applicant said
that [for four years] he was with [Mr A], that theyere really so close, and there were no
other relationships for him.

The Tribunal questioned the applicant again orditlay between his arrival in Australia and
his applying for protection — the applicant saidttthere had been no-one to guide him and
he was too stressed, he had just been studying ditinot come into his mind to apply for
protection.

The Tribunal then asked the applicant about haticeiship in Australia. The applicant said
that he had not seen [Mr C] since 4 months ago thiedr relationship had been almost a year
and that the applicant had ended it. He then sadidn’t end it, they were still in touch but
[Mr C] is very busy. He said they went to [a] club[street and suburb deleted: s.431(2)],
that he has a really good time there and they Ipdaytiful music, it's really nice there, every
Monday he has a lot of friends there He said they physically share, just kissing, but now
not too bad, still in touch, but he is a bit busyt the applicant is in a relationship with him.
The applicant said he was not in a relationshifustralia with anyone else, he wants to find
a good partner. He then said that when he arrivékustralia he used to go with one of his
friends, [Mr D], they used to go out and have fat] 4 lounge, he had a sexual relationship
with [Mr D].

The Tribunal asked the applicant if he knew of ad hesearched any lesbian and gay groups
or organisations in India. the applicant said lterait and that in India they would get threats
as India is a strong traditional culture, and tlaeition and culture come first.

The Tribunal asked the applicant if he knew abbatgay and lesbian communities in
Australia or was aware of any social or politicetivaties that some gay men and lesbians are
involved in here. The applicant then said that lagex cricket here. The tribunal determined
that he played with a group that did not identyh@mosexual. The applicant then talked
about [the] club again.

The Tribunal asked what discrimination the applicansidered existed against homosexuals
in India. The applicant said that in a Muslim sogcigeople don’t accept it and the whole
tribe wants to make you homeless, it is a shamétm.

The Tribunal asked him what he feared if he retdnoelndia and the applicant said that
straight away they would kill him and torture hifrthe Tribunal put to the applicant that this
was really serious so it could not understand wééd returned to Hyderabad in June-July
2010. The applicant said again that he had realged [Mr A] a lot; that was his love, so he
went to India to see him. He said that [Mr A] haklén care of everything and he was in a
really confidential place; that he had gone fromititernational airport in Hyderabad, moved
to far away from Hyderabad. The Tribunal asked wihlye was afraid of returning to
Hyderabad, he travelled to the Hyderabad airpogmlie could have used the Delhi or
Mumbai international airports. The applicant s&idtthe hadn’t been to these cities so that is
why he went to Hyderabad airport.

The Tribunal then raised complementary protectigh the applicant and asked whether he
had suffered any other sort of harm for any otkason whilst in India or feared harm if
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returned. The applicant said that Hyderabad wasiifew and in fact most of Andhra

Pradesh was in curfew. The Tribunal asked howrthigght lead to the applicant being harmed
and he said that there was a lot of violence indfigdad and a lot of people get tortured there
and people there are very religious. The applidahhot identify why he would be harmed.

The Tribunal put to the applicant that he couldcate in relation to his protection claims.
The applicant said that people want to kill him &émely are related to the big and powerful
people in MIM, a Muslim based party from Hyderab@de Tribunal asked how this would
impact on the applicant if he relocated to a langen areas such as New Delhi, and the
applicant said that this party have millions of iens and they want to do things to him, he
also brought up that his father is in the policd aould easily trace the applicant in two or
three months.

The Tribunal then raised the concerns it had vighapplicant’s claims, including why he
returned to Hyderabad, his claimed relationshipnWir A], and the delay in applying for
protection whilst holding a temporary visa. Theblnal made clear that this led it to have
general concerns with his overall credibility, aidof the evidence given by the applicant,
including his claims that he was homosexual, tleabdd had a homosexual relationship in
India or a homosexual relationship in Australiaybrether any of the things which he said
had happened to him in India had happened.

The applicant said that he was in contact with Aflafter he came to Australia and [Mr A]
told him to come to India so he went to India tersph some time with [Mr A] physically. The
applicant also said that it took him a long timepply for protection as when he came to
Australia he was very happy, and didn’t think hisawvould one day be finished. Then when
his visa was close to finished he was very stressadi his friend [Ms B] had advised him to
seek protection.

The applicant’s agent addressed the delay, ardhatghe came from a society where
homosexuality is not accepted. He said that hentlcomes across as shy and hesitant in
discussing his sexuality, but this is down to hemmality and how he has grown up. The
agent urged the Tribunal to consider that the apptihad cultural impediments which meant
he could not apply earlier. The agent went on yotlsat one could not live openly as a gay
man in Indian society, and that most homosexuate wethe closet and self-imposed
restrictions on their expression of their sexualltge agent said that if his client lived as a
gay man in India he could not rely on protectiorthog authorities.

The agent requested a period of time to providdéursubmissions and indicated [a certain
date in] May 2012 would be sufficient.

[In] May 2012 the agent provided further submissiomhich were intended to address the
concerns the Tribunal had expressed with the retiypof the applicant to India despite his
claims that his parents were already aware ofrbhesdexual orientation and were extremely
antagonistic towards him. The submission statetttigaapplicant returned to be reunited
with his gay partner and his family were not awttia he had returned to India, that the
return could appear irrational but was motivategobse emotion and his desire to be reunited
with his gay lover. The submission argues thasg®mingly irrational behaviour of the
applicant was predicated upon a self-sacrificingjréeto be with his lover, demonstrating the
unadulterated dedication the applicant has maiaetbiowards his former gay lover. This, it is
said, is a compelling exposition of his true sexaraéntation.
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[In] June 2012 the Tribunal sent the applicantteefgoursuant to s424A, raising adverse
information relating to the applicant’s travel baokHyderabad, India between [June] 2010
to [July] 2010 and seeking his comments or respddseesponse to this letter was received.

Country information
Homosexuality in India

On the general situation for homosexuals in Indlbpwing the Delhi High Court decision,
the US Department of State 2011 Human Rights regpates:

Societal Abuses, Discrimination, and Acts of ViokeBased on Sexual Orientation
and Gender Identity

The law permits consensual sexual activities betveekilts. In July 2009 the Delhi
High Court overturned a portion of section 377hef penal code, which prohibited
same-sex relations. Section 377 still applies s@sanvolving minors or coercive
sex. While a few groups and individuals challentiedruling in the Supreme Court
within a few days of the announcement, the goventrdecided not to oppose the
verdict. At year's end the Supreme Court had nudes=d a judgment on the appeal.
The law was previously used to target, harasspanih lesbian, gay, bisexual, and
transgender (LGBT) persons.

Although LGBT groups were active throughout therdoy sponsoring events and
activities including rallies, gay pride marcheénfseries, and speeches, they faced
discrimination and violence in many areas of sgcigarticularly in rural areas.
Activists reported that transgender persons whe WwlY-positive often had

difficulty obtaining medical treatment. Activistisa reported some employers fired
LGBT persons who did not hide their orientation&BT persons also faced physical
attacks, rape, and blackmail. Some police commdtedes against LGBT persons
and used the threat of arrest to coerce victimgaport the incidents, although
several states, with the aid of NGOs, had poliagation and sensitivity trainings.

During the week of April 3, transgender activiskbha Tripathi was banished from
the elite Bombay Gymkhana club in Mumbai. After theb CEO told the dinner
party's organizer that Tripathi had to leave, thire group walked out of the club.

On April 10, a FIR was filed against six personshia April 7 death of Srinivas
Ramachandra Siras, a professor at Aligarh Muslinvéisity (AMU) who was found
dead in his home. In February, shortly before éisement, the professor was
secretly filmed having consensual sexual relatisitis another man. AMU
suspended him without an inquiry, which he chaléhip the Allahabad High Court.
On April 2, the court ordered his reinstatement stiagied his unlawful removal from
his official accommodation. On April 8, police afad that preliminary
investigations indicated suicide.

On May 6, the country's first transgender televidiost, Rose Venkatesan, officially
announced her new gender status after undergoxigassignment surgery.

There were a few positive developments for trandgepersons during the year. In
April the state of Tamil Nadu hosted a weeklongs$gender festival to facilitate the
acceptance of transgender persons into mainstreeietys The state, which
established a transgender welfare board in 2008inteed to provide separate
identity and ration cards to transgender persanSlovember the central government
announced that transgender persons would haveptlmdo be counted as "Other"
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in the 2011 national census. On November 12, #te sf Karnataka announced
transgender persons would be included in the "Bac#wZlasses" list, making them
eligible for pensions, ration cards, and housirgistsnce through special programs.

(United States Department of State 2011, '2010 €pReports on Human Rights Practices;
Human Rights Reports: India’, US State Departmestisite, 8 April 2011
http://www.state.gov/g/drl/rIs/hrrpt/2010/sca/1584&m# - Accessed 4 January 2012)

There is contrasting information available regagdime recent treatment of homosexuals by
Indian security forces. The US Department of Stapert above can be contrasted with other
reports, including a July 2010 report frarhe Times of Indiavhich quotes a gay right

activist from Pune as stating that “[p]olice harasat has dropped” and that “[tjhey are more
co-operative and understanding, and even suggesomtact them if we have a problem”.
Another July 2010 report from thessociated Pres®fers to events held by the gay
communities in Mumbai, New Delhi, Calcutta and Baloge to mark the one year
anniversary of the aforementioned Delhi High Caouling. The organiser of the event in
Mumbai stated that the ruling had “reduced incideftpolice harassmentHowever, a
Deccan Heraldeport from January 2012 referred to claims by imers of Mitr, “a

community based organisation of men who have séxmen (MSMs) and transgender
people”, that they were still not being acceptedbgiety. The report indicated that Mitr
members, which reportedly number “close to 20,06M@elhi, continued to be subject to
harassment from police and members of the publies& members considered that
“society’s perception has changed over the year# bas been slow progress.” The article
provides an example of a man who was beaten upgbgup of boys and then approached
the police to have a First Information Report (FiiRd in relation to the incident. The police
did not file the FIR, but instead “abused him aam $1e deserved to be beaten up because he
was 3homosexual". The FIR was only filed after Mipjproached the police in relation to this
case’

FINDINGS AND REASONS

On the basis of the copy of the applicant’s pagspothe Departmental file (Df. 38) and his
testimony at the hearing, the Tribunal finds tihat applicant is a national of the Republic of
India and is therefore outside his country. Thédnial has therefore assessed his claims
against India.

The applicant’s claims are that:
. He is a gay man who had been in a secret relatipmgth another man, [Mr A], in
India, and has had a short and a longer homosesiadibnship in Australia;

. he is a non-practising Muslim, whose family areparict, his father applied
physical discipline in order that the applicant \ebloie a strict Muslim;

! *Pink India tiptoes out of the closet’ 20IThe Times of India3 July

2van, D. 2010, ‘India gays celebrate 1 year siacelmark verdict' Associated Pres8 July

3 Sethi, A. 2012, ‘LGBT say they are harassed byespcdenied employment, seek justidBeccan Herald6
Januanyhttp://www.deccanherald.com/content/217354/Igbtieay-harassed-societyhtmlAccessed 11
January 2012
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. Prior to his departure for Australia, the applicaiptarents became aware of his
relationship with [Mr A] via [Mr A]'s parents. Thapplicant’s father was enraged, so
the applicant stayed with a friend prior to depaytirom India;

. After arrival in Australia, the applicant contacteid parents and told them he was
proud of being a gay man — his father started rieetien him. After this he had no
further contact with his parents;

. The applicant's family have told him they will Killm if he returns to India;

. [Mr A]'s family threatened to kill the applicantlie continued to “hang around' with
their son;

. A Sheikh who has been informed of his relationstigh [Mr A] will cause harm to

the applicant or have other Muslims to whom hetblksthe story in Hyderabad
cause him harm;

. Members of MIM or other extremist Muslims will seekharm him for his sexuality;
. Gay people in India are the victims of racism arsgtrimination;
. The applicant believes the Indian Police are cdramga will hand him over to be

killed to anyone willing to bribe them; and
. The applicant is gravely concerned for [Mr A];
. The applicant may be harmed in generalised violemétyderabad.

The applicant claims to fear persecution becauss hemosexual, and will be persecuted as
a homosexual if he returns to India. It is est&lgldsthat homosexual men may form a
particular social groupand evident that they may form a particular sagialip in India.

The meaning of the expression ‘for reasons of emivership of a particular social group’
was considered by the High CourtApplicant A’scase and also iApplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a chteastic or attribute common to all
members of the group. Secondly, the charactedstittribute common to all
members of the group cannot be the shared fearspution. Thirdly, the
possession of that characteristic or attribute dis$inguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is megral"social group" and not a
"particular social group”. ...

Whether a supposed group is a ‘particular soc@aligrin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$gcution. The persecution must be for
reasons of the person’s membership of the partisalaal group.

4 Appellant $S395/2002 v MIM@&003) 216 CLR 473
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Homosexual men in India are identifiable by therahteristics of their sexuality and desire
for men, which is not the shared fear of perseauti@stly, homosexual men are
distinguished from Indian society at large by thelsaracteristics, supported by country
information above and submitted by the applicaher&fore, homosexual men in India are a
particular social group.

The applicant also claims to fear harm becauséathier, his family, the cleric,
fundamentalists including MIM and other Muslimswibis homosexuality as against Islam
and will persecute him on this basis. The appliedst therefore claims he will be persecuted
for religious reasons.

Therefore the Tribunal has considered whether pipdigant will be persecuted for religion,
his claimed particular social group, being homosé¢xoen in India, or for any other reason

For the following reasons the tribunal finds thed aipplicant does not have a well-founded
fear of persecution for a Convention reason ifétarns to India, now or in the reasonably
foreseeable future.

The Tribunal has a number of concerns about thiecapp's evidence, which cause the
Tribunal to find that the applicant is not a craditvitness and has not been truthful in
relation to his evidence, including his experienicelfidia, his reasons for leaving India, his
reasons for returning in 2010 and his fears abeturming. The Tribunal’s main concerns are
noted below.

At hearing the applicant said that he had retutodddia, for one month in June 2010, and
said that he had gone to a village near his hotyeotHyderabad to see his lover, [Mr A].
The applicant said that he had stayed with himseaet location 100km from Hyderabad
and they had seen each other a dozen times. Whked a1y he would endanger himself like
this given the threats from his family, the appticaaid that he was in deep love with [Mr A]
and he just sat in the home in this small villadge whole month and did not go out, and [Mr
A] would come on a motorbike to visit him, sometsmweith another friend. When questioned
as to why he would stay close to his city, if raghier and brother and others had threatened
him the applicant said that [Mr A] couldn’t go toaher state as his family would know and
this is why the applicant had to go back to Indid o Hyderabad.

In the later hearing the applicant had spoken ofdar of being killed or tortured on return to
India and the Tribunal had put to the applicant theould not understand therefore why he
had returned to India, and to Hyderabad in Jun® #this was the case —the applicant said
that he was really in love with [Mr A] and had nadshim a lot, [Mr A] had taken care of
everything and he was in a really confidential plabat [Mr A] had told him to come to

India so he went to be with [Mr A] physically. Theplicant said he had gone from the
international airport in Hyderabad to the secratpl When asked why he would not have
travelled via Delhi or Mumbai international airp®td ensure he was not detected by those he
feared the applicant said that he did not knowehmaces.

In the post-hearing submission it was argued tlsatamily were not aware of his return, and
that whilst the return could appear irrationaléfwas in fear of his family and others it was
motivated by pure emotion his desire to be reunitg his lover, and that this in fact
demonstrated his dedication towards his formerlgagr which demonstrated his true sexual
orientation.
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His return to Hyderabad, India in 2010 and the eong this raised were also put to the
applicant in a letter pursuant to s.424A. No resedio this letter has been received.

The Tribunal does not accept these explanationsi@rerous occasions the Tribunal
attempted to discern why a person with the applisatated strong subjective fears of
serious harm on return to India would travel backiia, to close to his home city. The
applicant claimed that he was in deep love with f\irand that the location was extremely
secret, 100km from Hyderabad, and he did not gpjostt sat in the house for the whole
month. He said that he could not meet [Mr A] in thieo state as [Mr A]’s parents would then
know, and he later said that he had gone from yaekabad international airport to the
secret location as he did not know other airpertsidia. In the post-hearing submission it
was claimed his family did not know of his retummdahat whilst it may appear irrational he
was motivated by love, and that this proves his dgawuality. The Tribunal does not find
these explanations convincing. The applicant iestibn numerous occasions that he is in
fear of being killed or tortured or otherwise hady his father, brother, and other Muslims
in Hyderabad. The Tribunal does not accept tharagm with such a stated strong subjective
fear, who stated that he came to Australia to a&véfe, would return to his country, let
alone a location close to his home city, via thelétgabad international airport. The Tribunal
accepts that love is a strong motivating factoriuot persuaded by the applicant’s
testimony that this is significant enough to ougtehis stated fear. The Tribunal does not
accept that this is plausible behaviour and comsittet the applicant is not being truthful
about his reasons for his return in June 2010,l@twccurred when he returned, or that he
returned to see [Mr A], or that he went into hidifigpe Tribunal finds that this also casts
doubt on the applicant’s overall credibility.

The applicant claims to have been in a relationsfip a man in India, [Mr A], from which,

in part, his claims of fear of harm arise. Howewanen tested on key aspects of the
relationship with [Mr A] the applicant gave incosi®nt answers. When questioned on how
his and [Mr A]'s relationship had become public whedge, with the local Sheikh telling
their story, the applicant said that [Mr A]'s fagpnthad told the Sheikh and the applicant’s
family, as [Mr A]'s family thought the applicant warying to make their son homosexual.
The applicant then said that [Mr A]'s younger brthad seen the applicant and [Mr A]
having sex. The Tribunal then put to the appli¢hat given this it did not make sense that
the applicant had been threatened by his familyaihers but [Mr A] was not — the applicant
again claimed that [Mr A]'s family had said thaethpplicant was trying to make [Mr A] gay
to the Sheikh. The Tribunal then questioned how fiyicould come and see the applicant at
the secret location in 2010 if [Mr A]'s family knetat the two of them had been having sex
before the applicant left India initially — the digpnt said that [Mr A]'s family had made [Mr
A] get married. When the Tribunal pointed out thathad told the Tribunal that [Mr A] had
only been married a considerable time later, samoenhionths before the hearing, the
applicant simply said that [Mr A]'s family had psesed [Mr A] a lot.

The Tribunal does not accept these explanatioeserits by the applicant. The applicant’s
evidence on how his family, [Mr A]’s family, the 8ikh and people the Sheikh had told their
story to had come to know of their relationshipthout [Mr A] having been harmed is not
plausible. Whilst the applicant claimed he had griears for [Mr A] in his early submission
to the Tribunal, at the hearings he indicated phiatr to [Mr A] having been forced to marry
two months before the hearing nothing had happemf@dr A] and [Mr A] had been free to
come and see the applicant at the secret locattmnstated reason is that [Mr A]’'s family
told the Sheikh, and the applicant’s family thag #pplicant was trying to make their son
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homosexual but that [Mr A] was not homosexual, dedpe fact that [Mr A]’'s brother had
seen them having sex together. The Tribunal doeaauept this explanation explains the
harm the applicant fears on one hand, and thagpk&cant claims all that happened to [Mr
A] was that he was ‘pressured’ by his family adatil forced to get married a considerable
time later, some two months before the first hearirhe Tribunal does not accept the
evidence of the applicant that these events ocduiiiee Tribunal finds that this further casts
doubt on the applicant’s credibility.

The applicant said that he had arrived in Australidanuary 2009. He said that his family
had found out he was homosexual prior to his dapaftom India. The applicant said that he
declared he was homosexual and proud of it onltle@gto his father in January 2009 after
arriving in Australia, and that his brother, whosmeery religious, had started threatening him
two or three months later. The Tribunal put todpelicant that it seemed illogical that he
had been threatened in 2009 and yet had waitedRetember 2010 to apply for protection.
The applicant said he applied for protection beedueswas afraid to return to India, that he
had been stressed and there was no-one to guiddéihad just been studying and it had not
come into his mind to apply for protection, thatemrhe came to Australia he was very happy
and didn’t think his visa would one day be finislaa then when it was close to finished he
was very stressed and his friend Ms [Ms B] advised to seek protection. The applicant’s
agent put to the Tribunal that there were cultimgdediments that meant the applicant could
not apply earlier.

The Tribunal does not accept these explanationdiaasl that in this case the delay of more
than a year is significant. The Tribunal is notspexded that protection would not have come
into his mind if he had been threatened with deathther serious injury, nor that stress on
its own would cause the applicant not to seek &rithformation and apply for protection,
nor that cultural impediments would somehow stapapplicant seeking protection earlier.
The applicant was on a temporary visa and the fabdoes not accept that he would not
have turned his mind to what would happen if he wwagturn to India at the time of his
arrival or at the time that his brother threatehigd. The Tribunal finds that the significant
delay in this case, combined with the return ofdpplicant to India in 2010 as explored
above are indicative of a lack of subjective feaitloe part of the applicant.

The Tribunal has found it has disbelieved the @apli on why he returned to Hyderabad in
2010, his claimed relationship with [Mr A], and ttielay in applying for protection. The
Tribunal finds that these concerns lead it to qaaghe applicant’s credibility more
generally, and finds that the applicant is noteaditrle witness and has not been truthful in
relation to his evidence, including his experiencelmidia, his reasons for leaving India, his
reasons for returning in 2010 and his fears abeturming.

The Tribunal has found above that it does not adaepevents in his claimed relationship
with [Mr A], and on the basis of this and its geadaredibility finding, finds that the
applicant did not have a homosexual relationshi, i@lationship that could have been
perceived to be homosexual with [Mr A], secret threowise. The Tribunal finds that the
applicant did not have any other homosexual relaigps whilst in India.

The Tribunal has considered the applicant’s evidencelation to his claimed relationship
with [Mr C] in Australia, and his later claim thlaé had an earlier relationship with [Mr D]
on arriving in Australia. The Tribunal has consetethe evidence of [Ms B] in this respect
and generally on the applicant’s claimed sexualitye Tribunal found [Ms BJ]'s evidence to
be helpful, but must consider this against its eons with the applicant’s evidence. The
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Tribunal finds it must give greater weight to ittncerns with the applicant’s claims and the
general credibility finding than to the evidencdlk B]. The Tribunal finds that the
applicant does not, nor did he, have any homoseaglationships in Australia.

These findings lead the Tribunal to find that ih@ satisfied that the applicant forms part of
a particular social group, being homosexual mdndma or homosexual men more generally,
nor would he be imputed with being a member of grolups. It follows that the Tribunal
does not accept that the applicant would be petsédar reasons of religion for being or
being imputed to be a member of such a group aargrother reason if he returns to India.

The Tribunal has also considered whether the agplis a non-practising Sunni Muslim,
that his parents are strict Muslims, that his fatbeced him to pray and the applicant
therefore felt antipathy towards religion, and tteé may lead him to be harmed for reason
of being a non-practicing Muslim under the Convemtgrounds of religion or for another
Convention ground. The Tribunal has above fountttr@applicant is not a credible witness.
The Tribunal does not believe these claims of i@ieant, and finds that he would not be
persecuted, on the basis of the evidence befdi@ ibny reason related to the applicant’s
practice of religion or the strictness of his famil

On the basis of the above findings the Tribunaldithat:

. The applicant’s and [Mr A]’'s family have not disskxd to anyone that the applicant is
gay or that they believe he is gay;

. The applicant has not been threatened with deadinyother form of harm by his
family, [Mr A]’'s family, members of MIM, fundamerliats, the Sheikh or people
who had heard his story from the Sheikh or anyrgbleesons or groups;

. [Mr A], his claimed partner, was not tortured bg Family and forced into an
arranged marriage;

. The applicant will not be handed over by the polaée killed by anyone willing to
bribe the police;

. The applicant would not face discrimination in mdis a claimed gay man or as a
perceived gay man or for any other reason;

. The applicant will not suffer any harm for reasofseligion or any other basis for
feeling antipathy towards religion;

. The applicant has not suffered physical discipfioen his father, on the basis of the
claims elaborated by the applicant, which the Tnddwdoes not accept;

. The applicant did not have to hide prior to hisiahideparture from India due to his
father finding out he was in a homosexual relatigmsvith [Mr A];

. The applicant would not be subjected to generahsalénce, as a claimed
homosexual or for any other reason on returnirnigytderabad, given the applicant’s
vague evidence on what violence he referred tohamdhe would be harmed or why.



111. The Tribunal does accept that the applicant’s faha police officer, on the basis of the
payslips shown at the hearing, but due to the abindangs finds that the applicant will not
be harmed by his father for any reason.

112. On the basis of the evidence before it the Tribdindk that the applicant does not have a
well-founded fear of persecution on return to Ingloav or in the reasonably foreseeable
future for reason of his membership of a particatagial group, religion, or for any other
Convention reason.

113. The Tribunal has also considered whether the agplimay meet the complementary
protection criterion: s.36(2)(aa). The Tribunal f@asnd above that the events the applicant
claims to have happened to him have not happenédhat he has been vague and general
on the claimed violence in Hyderabad, and that flenat suffer any form of harm on return
to India. On the basis of the evidence before ttieunal, the Tribunal finds that there are not
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to Indiarthis a real risk that he will suffer
significant harm. He therefore does not satisfyrdggiirements of s.36(2)(aa).

CONCLUSIONS

114. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a).

115. Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Australg r@tection obligations under s.36(2)(aa).

116. There is no suggestion that the applicant sasisi86(2) on the basis of being a member of
the same family unit as a person who satisfieq28)@&9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisky triterion in s.36(2) for a protection visa.

DECISION

117. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



