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THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant pay the first respondent's costs.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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This is an appeal against a judgment of a Feddegjistrate of 23 February 2006
dismissing an application for judicial review ofdacision of the Refugee Review Tribunal
made on 2 December 2003 and handed down on 2 Ja2@4. The Tribunal had affirmed
a decision of a delegate of the Minister for Imrmatgyn and Multicultural Affairs to refuse to
grant the appellant a protection visa.

The appellant is a citizen of Bangladesh who adiin Australia on 19 June 2002 on
a business visitor's visa to attend a Buddhist exrice in Melbourne. Before the Tribunal
the appellant claimed to have a well-founded fe&rpersecution by the Bangladesh
Nationalist Party (BNP) on the basis of his religidbeliefs as a Buddhist and his actual or
imputed political opinion. He claimed that hisieities for community development had
brought him to the hostile attention of an infliehBNP leader and other authorities in
Bangladesh who regarded him as an influential &garthe Buddhist community and non-
supporter of the BNP. The appellant claimed toehaxperienced many incidents of



persecution including physical violence, traumaedls, and discrimination against his
family. The appellant also claimed that he hadhldtbe subject of politically motivated false
charges.

The appellant provided the Tribunal with variouscaiments in support of his
application including a charge sheet dated Maradb22€oncerning alleged offences by the
appellant and others. The Tribunal accepted trebppellant was a Buddhist and was active
in the community but did not accept that he wasligious leader or that he had a prominent
role in the community or politics. It thereforeddiot accept that he was a target of political

violence and concluded that he did not have afoahded fear of persecution.

The charge sheet was several pages in length.itsOiace, it indicated that the
appellant and two others had been charged withffenaz carried out on 10 January 2002.
The appellant was described as the general secretahe Awami League in a specified
area. The informant was described by name andifi@éehas a member of the government
and a prominent parliamentarian and political aglvis the Prime Minister. The charge was
that the appellant and others had thrown hand barabsing injury to the informant and
others at a BNP meeting. It was alleged in theg#haheet that the incident occurred "due to
political rivalry and political grudge". The chagheet recited that the three accused "were
involved in many anti-Government activities cased they were wanted in many cases of

various Police stations".

The Tribunal dealt with this document in its reasm the following way (at [56] of

its reasons for decision):

“[the appellant]provided.... documents relating to a charge adaiism]
which he describes as false and that is politicatigtivated... The Tribunal
accepts as plausible the applicant’s claim thatharge was laid against him
in early 2002 buthas no information to support the applicant’s clairmat
this charge was politically motivated and does ramicept that this was the
case The Tribunal finds that nothing in this materialdsdsupport to the
applicant’s claim to hold a well-founded fear ofrgecution on return to
Bangladesh arising from political opinion{emphasis added)

The Tribunal indicated there was no further matea support the claim the appellant

had been or would be targeted for political reasams did not accept as plausible that the
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appellant had been subjected to violence becausis pblitical opinion.

The Tribunal found the appellant’s claims could eetablish that he faced a real
chance of serious harm or mistreatment for a Camuerreason. Having considered the
appellant’s evidence and independent country inédion, it found that the appellant did not

have a well-founded fear of persecution for a Cotiea reason.

On 27 January 2004, the appellant filed an apfpbicain the Federal Magistrates
Court seeking judicial review of the Tribunal's d@on. Various amended applications were
filed, with the appellant ultimately relying on acend further amended application filed
9 February 2006. Three grounds were raised. Ifitdte appellant claimed the Tribunal
either ignored the contents of the charge she#tairthe Tribunal’s reasoning was illogical
in relation to the charge sheet, the Tribunal hgfound that there was no support for the
appellant’s claim that the charge was politicallgtivated. Counsel for the appellant in oral
argument submitted that the absence of reasoninthdylribunal on the contents of the
charge sheet in the reasons for the decision stggb@n inference that the Tribunal

overlooked relevant material in the document.

In relation to the second and third grounds, thyeedant contended there had been a
denial of procedural fairness contrary to s 422BhefMigration Act 1958(Cth) (“the Act”)
in that the Tribunal failed to give the appellamt @pportunity to respond to independent
country information and the Tribunal’s concernselation to the charge sheet.

The Federal Magistrate rejected the grounds rngJdb procedural fairness, observing
he was bound by the decision $ZBDFv Minister for Immigrationand Multicultural and
Indigenous Affairg2005] FCA 1493. In that decision, the Court fouth@t there was no
scope for a wider obligation to provide particulafsinformation to be implied into the
Tribunal’s review process, beyond what was proviolgd 424A of the Act. Furthermore, the
Federal Magistrate found, in accordance VB#ZBDF, that the Tribunal’s reasoning processes

need not be disclosed.

The Federal Magistrate indicated that the realessvere raised by the first ground.
His Honour found that the Tribunal had considered tharge sheet and had given full
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weight to it, referring to [56] of the Tribunal’sedision. The relevant issue, in his Honour’s
opinion, was whether the Tribunal failed to havegarel to the contents of the charge sheet.
His Honour noted at [19]:

“Paragraph 56 of the RRT’s reasons is not clear its1face in that it is
unclear what the presiding member meant by sayimgt the had no
information to support the applicant’s claim thdwetcharge was politically
motivated. Neither is it clear why the presidingmiper found that nothing in
the material before the RRT added support to th@iegnt’'s claim to hold a
well-founded fear of persecution on return to Bawgish arising from
political opinion. In the absence of clarity orethace of the RRT’s reasons,
the Court is entitled to draw inferences.”

His Honour said that three possible inferenceddcbe drawn. One was that the
Tribunal overlooked the political content of theaote sheet and failed to pay any meaningful
regard to its contents. Another was that the Trdbwas aware of the political content but
did not consider that it gave rise to any necessapfication concerning the motivation for
the laying of the charge. The third was that thieédnal might have regarded the charge as
genuine but incompetently drawn. His Honour fotinere was no basis for preferring one
inference over another and dismissed the applicatio the basis that the appellant was
unable to discharge the onus of proving that thbuhal failed to pay due regard to the

contents of the charge sheet.

On 13 March 2006, the appellant filed a noticeappeal in this Court that raised
various grounds, including grounds not raised leefbe Federal Magistrate. At the hearing
of the appeal only one ground was pursued. Itthvaisthe Tribunal had failed to have regard
to the contents of the charge sheet and this &itonstituted jurisdictional error. Although
not put in these terms, the appellant challenged Rbderal Magistrate's decision on the
footing that his Honour had erred in not identifyithis error. Reference was made to the
joint judgment of North and Madgwick JJ iKalala v Minister for Immigration and
Multicultural Affairs (2001) 114 FCR 212 at [23], and the decisioWN&JIT v Minister for
Immigration, Multicultural and Indigenous Affair2005) 147 FCR 51 at [212] (per
Madgwick J). The appellant submitted that thet fufsthe three inferences identified by the
Federal Magistrate should be drawn. That is, austh be inferred that the Tribunal member

overlooked the obvious political content in the rgfgaand thus had failed to pay any
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meaningful regard to the content of the chargetshee

A convenient starting point in dealing with thigbsnission is to consider what the
Tribunal meant in [56] of its reasons for decisamd, in particular, what was meant by its
observation that it had no information to suppbe appellant's claim that the charge was
politically motivated. It is often necessary, iases such as the present, to ascertain what
matters the Tribunal did or did not take into agtom reaching its decision. Usually, it is
the Tribunal's reasons which signal the answer.this context, it is common to speak of
inferences to be drawn from the reasons for detisgee the discussion of McHugh,
Gummow and Hayne JJ Minister for Immigration and Multicultural Affairs Yusuf(2001)
206 CLR 323 at [69]. The drawing of inferencearnsaspect of fact-finding. However in the
context of the judicial review of decisions of admstrative tribunals such as the Refugee
Review Tribunal, it is necessary to bear in mingl diten repeated cautionary observations of
the High Court inMinister for Immigration and Ethnic Affairs v Wu&@hLiang(1996) 185
CLR 259 at 271-272 that the administrative decisiaker's reasons are not to be construed
minutely and finely with an eye keenly attunedhe perception of error. The reasons are to
be construed beneficially: see also the observatminSackville J inHu v Minister for
Immigration and Multicultural and Indigenous Affaii2004] FCAFC 63 at [89].

In the present case, what the Tribunal may havaniim its discussion about the
charge sheet, when read beneficially, was thatemhibacknowledged the existence of the
charge sheet and what it contained, there was reriga(putting aside the charge sheet)
which indicated that what had motivated the infoninar complainant who had laid the
charge against the appellant was the appellantglacr imputed political opinions. This
analysis of the Tribunal's approach is consistatt what, in substance, was its finding of
fact that the laying of the charge was not polijcenotivated. On this approach, it would
have been open to the Tribunal to put to one didecbntents of the charge sheet because
while the charge was political in content (in tlease that it was a charge laid by a politician
against the appellant alleging criminal conducthi@ context of political activity) it does not
follow that the laying of the charge was itselfaat which was politically motivated.

It is possible to view the Tribunal's reasons lemseficially. It may not have read the



17

charge sheet nor have been aware of its contenkss explanation can be more readily
reconciled with the Tribunal's finding that the ejpf@nt had no real political profile. A
tension might otherwise be perceived between thmumal's finding that the appellant had no
political profile and the evidence before it of haoge laid against the appellant by a
politician, alleging significant political activitinvolving criminal acts. That tension would
be lessened, although not eliminated, if one infeesoning on the part of the Tribunal that
the charge was probably false (and that the all@gatibout criminal conduct in the contest
of political activity were baseless) and had beed for an ulterior purpose which could be
political. However, an analysis which assumes thatTribunal did not have regard to the
charge sheet and its contents is not the only @ailconstruction of the Tribunal's reasons.
The analysis in the preceding paragraph is ana@hdrshould be preferred, consistent with
the approach demanded by the High Couktvim Shan Liang.

In the result, the Tribunal has not fallen inte #rror identified by the appellant. It is
unnecessary to consider whether such an error woasd amounted to jurisdictional error.

The appeal should be dismissed with costs.

| certify that the preceding
seventeen a7 numbered
paragraphs are a true copy of the
Reasons for Judgment herein of
the Honourable Justice Moore.

Associate:

Dated: 9 February 2007
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 523 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZCOQ
Appdlant

AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL
AFFAIRS

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: MOORE, BESANKO AND BUCHANAN JJ
DATE: 9 FEBRUARY 2007
PLACE: SYDNEY

REASONS FOR JUDGMENT
BESANKO J

| have had the advantage of reading in draft dasans for judgment of Moore J. |
agree that the appeal should be dismissed and Inasubstantial agreement with his

Honour’s reasons. However, | wish to make somerghsens of my own.

The appeal was argued on the basis that the Maigistrred because he should have
found that the Tribunal failed to have regard ® tharge sheet and its contents. The relevant
features of the charge sheet are set out in theomsafor judgment of Moore J at [4].
Although it was suggested by the appellant thatré@soning of the Tribunal in relation to
the significance of the charge sheet was illogilcat was put forward as a reason to conclude
that the Tribunal had failed to have regard todbetents of the charge sheet, rather than as
an independent ground of challenge. This case damgscall for a consideration of
irrationality and illogicality as an independenbgnd of judicial review and the extent to
which it differs from other grounds of judicial tew including Wednesbury
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unreasonablenesRé Minister for Immigration and Multicultural Affai; Ex parte Applicant
S20/2002 (2003) 77 ALJR 1165; Aronson, Dyer and Grovehidicial Review of
Administrative Actiof3® ed, 2004) pages 263-268; G Airo-FaruRationality and Judicial
Review of Administrative Actiq2000) 24 MULR 543).

It is perhaps trite to say that in order to essdijurisdictional error on the ground that
a decision-maker has failed to take into accoumelavant consideration or matter it is
necessary to establish that the consideration wasttte decision-maker was bound to take
into account, that the decision-maker failed teettle consideration into account and that the
consideration was not so insignificant that théufai to take it into account could not have
materially affected the decisioMinister for Aboriginal Affairs v Peko-Wallsend L{#i986)
162 CLR 24 at 39-42 per Mason J (as he then was).

In this case, the first requirement was concedgedhb first respondent before the
Magistrate. Before this Court counsel for the fietpondent said that he had no instructions
to withdraw the concession. The concession is alftesidently correct. The charge sheet
and its contents was an item of evidence which we#svant, on the appellant’'s case, to
whether he had a well-founded fear of persecutienabse of his religious or political
opinions. That was the ultimate issue and it wasarty addressed by the Tribunal. The
Magistrate rejected a contention by the appellaat an obligation to have regard to the
charge sheet and its contents arose by reasod2# ef theMigration Act 1958 Cth) which

is in the following terms:

‘(1) In conducting the review, the Tribunal may gel information that it
considers relevant. However, if the Tribunal getshsinformation, the
Tribunal must have regard to that information inkimey the decision
on the review.

(2)  Without limiting subsection (1), the Tribunabhyninvite a person to
give additional information.

(3)  The invitation must be given to the person:

(@) except where paragraph (b) applies—by one ef rethods
specified in section 441A; or

(b) if the person is in immigration detention—by naethod
prescribed for the purposes of giving documentssuoh a
person.’
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The Magistrate rejected this contention becausechiarge sheet was not ‘proactively
obtained’ by the Tribunal but rather ‘volunteerég the appellant and he referredaDMC
v Minister for Immigration and Multicultural and tiigenous Affaird2005] FCA 763. On
appeal the appellant did not challenge that cormmtualthough that was in a context in which

he had a concession by the first respondent ifakicur.

The Magistrate recorded the fact that the conoagsiade by the first respondent was
made on the basis that a like obligation, beinglaligation similar to that imposed by s 424,
could be implied from s 420 and the general lawe Megistrate said ss 414 and 425 may

also be relevant.

It is not entirely clear what is meant by the refiee to the general law in this context
bearing in mind that the identification of the cml@sations or matters a decision-maker is
bound to take into account must be firmly grounatethe provisions of the Act under which

the decision is made.

There was only limited debate before this Courtcathe source of the obligation to
have regard to the charge sheet and its contedts\waould not wish to be taken to be saying
that the concession is incorrect; simply that itas$ self-evidently correct (Aronson, Dyer and
Groves Judicial Review of Administrative Acti¢8® ed, 2004) pages 260-261. | am prepared
to proceed on the basis of the concession becdtisgately | have concluded that the

Tribunal did have regard to the charge sheet ancbitents.

In terms of the content of the obligation to haegard to the charge sheet and its
contents, the Magistrate referred to it as an alibg to have ‘meaningful regard’ to these
matters. Different expressions have been usededrcdises and the precise expression used
does not appear to be decisive. Halala v Minister for Immigration and Multicultural
Affairs (2001) 114 FCR 212 at 220 [23] North and Madgwidkreferred to whether the
Magistrate had really examined a particular madted inNAJT v Minister for Immigration
and Multicultural and Indigenous Affair@2005) 147 FCR 51 at 93 [212] Madgwick J
referred to the need to give a matter real andigerzonsideration. | would put the matter in
the following way. In a case where a matter is no@eid by the decision-maker, the Court’s

assessment of the nature and quality of the decisi@ker’'s reasons and of the importance of
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the particular consideration or matter in the centdf the case may nevertheless lead the
Court to conclude that the decision-maker has iv@ngthe matter genuine consideration and
therefore has failed to have regard to it. At thme time it is clear that the Court should not
interfere with a decision on an application forigia review simply because it disagrees,
even strongly disagrees, with the weight the denisnaker places on a particular

consideration or matter.

As the cases to which Moore J has referred madar,dhe Court should not approach
the Tribunal’'s reasons by construing them minutetgd with an eye keenly attuned to the
perception of errorCollector of Customs v Pozzolanic Enterprises Rty (1993) 43 FCR
280; Minister for Immigration and Ethnic Affairs Wu Shan Liang1996) 185 CLR 259.
Furthermore, a relevant contextual matter in a casd as the present is the Tribunal's
obligation to provide reasons for its decision.this case, that obligation is contained in s
430(1) of the Act which provides:

‘(1) Where the Tribunal makes its decision on aewy the Tribunal must
prepare a written statement that:

(@) sets out the decision of the Tribunal on th&ew; and
(b) sets out the reasons for the decision; and
(© sets out the findings on any material questiofhifact; and

(d) refers to the evidence or any other material which the
findings of fact were based.’

It was not suggested by the appellant that thateldeen a breach of s 430(1) in this
case Minister for Immigration and Multicultural Affairs Yusuf(2001) 206 CLR 323).
Counsel for the first respondent referred to a s@sthblished line of authority to the effect
that the Tribunal does not have to give reasongdcting evidence inconsistent with the
findings it has madeAddo v Minister for Immigration and Multiculturalfiairs [1999] FCA
940 at [24];lyer v Minister for Immigration and Multicultural fRairs [2000] FCA 1788 at
[11].

The Tribunal refers to the charges or the chatgsetsin four paragraphs in its
reasons. When summarising the claims and evideheeJribunal refers to the appellant’s

assertion that if he returned to Bangladesh he avbel arrested and detained in relation to
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false charges. In the next paragraph of its reasbaslribunal states (relevantly):

‘On 31 July 2003 the Tribunal received from the laggmt a Charge Sheet
dated March 2002 which concerned alleged offengeshb applicant. The
applicant also provided a letter from a medical sdv in Chittagong dated
August 1992 stating that the applicant had beeneurtcdeatment “due to
torture by the police and other law enforcing authes as well as
Bangladesh Nationalist Party men”. The applicargabubmitted a document
from the secretary-general of the Bangladesh Boaddhikkhu Mahasabha
certifying that the applicant was a member of thaivement from 1993 to
2000. The applicant also provided a document d&etbber 2002 from the
secretary-general of an orphans’ home in Chittagdting same person was
the signatory of the previous document) certifythgt the applicant had
served as a religious teacher in the home for fgears from December 1994
to November 1998.’

Later, under the heading of Findings and Reastims, Tribunal refers to the
appellant’s claim that he is subject to an outstamdalse charge motivated by political
enmity.

There then follows four paragraphs in the Tribimmadasons, the most important of
which is paragraph 56. However, the others are sgmrtant because they provide the
context in which the discussion in paragraph 56umcThe four paragraphs are as follows
(paragraph references omitted):

‘65.  The Tribunal does not consider on the basistieg applicant’s
protection visa application, written submissionsdaoral testimony
that he was of any prominence in Bangladeshi pslitiHe has
demonstrated very limited knowledge of politicé lin Bangladesh
and makes no claim to have held political positionsndeed to have
been directly involved in politics at all. The Tuial therefore finds it
implausible that the applicant was seriously expedby BNP party
workers to promote their candidate through his lad role as an
influential figure in the Buddhist community. Heshprovided no
material to support his claim that such an expeotaexisted.

56. In addition to the documents discussed abofe¥rieg to his role in
the Buddhist community, he has provided documeoits & medical
practitioner referring to injuries which the pratitner described as
the result of torture by police and BNP members aloduments
relating to a charge against the applicant whichdescribes as false
and as politically motivated. The Tribunal accepssplausible that the
applicant was injured in some way in an incidentl®®2 (when he
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was 14) but does not accept the medical practitisnensupported
and unexplained assertion in the medical certifche provided that
the injuries resulted from torture by the policedadBNP members. The
Tribunal accepts as plausible the applicant’s clahmt a charge was
laid against him in early 2002 but has no informoatito support the
applicant’s claim that this charge was politicallyotivated and does
not accept that this was the case. The Tribunalsfithat nothing in
this material adds support to the applicant’s claim hold a well-
founded fear of persecution on return to Bangladasking from
political opinion.

57.  There is no further material before the Tribut@support the claim
that the applicant was a target of political viotenor that there is any
reason why he would be so targeted. His resporsealstussion of
this issue at his hearing lacked detail and crddibi The Tribunal
does not accept as plausible, or as supported éyrtaterial before it,
that the applicant came to the attention of the Bi¢Rernment when
they came to power in 1992, when the applicant aged 14, that he
was “physically and mentally tortured” by fundamalmt Muslim
activists and forced to leave his village and thet home was set on
fire, that he was attacked, with others, duringedigious festival in
March 1997 and severely injured or that his fanmitgme was attacked
after the 2001 election. The Tribunal finds hisilahat he would be
attacked and killed on his return to BangladeshBINP activists still
seeking retribution for his not having supportediticandidate in the
2001 election to be without credibility given trensiderations set out
above in relation to the applicant’s lack of patai involvement and
the time that has now passed since that electiorwhich the BNP
achieved a landslide win.

58. The Tribunal does not accept as plausible tpplieant’s claim to
have been subjected to violence motivated by hiisicab opinion.
Accordingly, the Tribunal considers that the apptits fears of
politically-motivated violence targeted at him aturn to Bangladesh
are not well founded in the circumstances applymBangladesh now
and in the reasonably foreseeable future.’

There are some features of the Tribunal's reagpivin paragraph 56 which are
puzzling. The Tribunal member uses the word ‘plalesiwhich may mean no more than
apparently correct and he refers to ‘a’ chargeerathan ‘the’ charge. It is possible that the
Tribunal member was accepting no more than thaiaege was laid against the appellant and
not necessarily a charge with all the featuresainatl in the charge sheet. As | have said,
those features are outlined in the reasons formuetg of Moore J at [4]. If it is the case that
the Tribunal member accepted the charge sheet asithentic document, nevertheless, he

made no finding as to whether the allegations were or false. Despite these matters | am
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satisfied the Tribunal member did have regard ® ¢harge sheet and its contents. He
carefully analysed the documents from the medicaktgioner and indicated what he

accepted and what he did not. He referred to tleegehsheet and found that it was not
politically motivated. The contents of the char¢peet do not as a matter of logic dictate a
conclusion that the charge was politically motigate was open to the Tribunal member to
conclude that he could not be satisfied that trergdn was politically motivated on the other
evidence in the case. His reasoning was not imatior illogical such that it should be

inferred that he did not have regard to the costefthe charge sheet. Finally, the Tribunal
member concludes paragraph 56 by referring to fiserial’ and that is clearly a reference

to the documents from the medical practitioner tnedcharge sheet.

The Tribunal member might have set out detailshef contents of the charge sheet
and he might have placed greater weight on theeotsof the charge sheet. However, | am
satisfied that he did have regard to the chargetshra its contents.

In those circumstances the appeal must be disdwgitle costs.

| certify that the preceding seventeen
(17) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Besanko.

Associate:

Dated: 9 February 2007
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 523 OF 2006

ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: SZCOQ
Appdlant

AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL
AFFAIRS

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: MOORE, BESANKO AND BUCHANAN JJ
DATE: 9 FEBRUARY 2007
PLACE: SYDNEY

REASONS FOR JUDGMENT
BUCHANAN J

The appellant arrived in Australia on 19 June 2002a business visitor visa. He
obtained this visa ostensibly for the purpose t#rating a Buddhist conference in Melbourne
on 22 and 23 June 2002, although it appears hedtith fact attend. In his application for
this business visa he certified that he had not been charged with any offence that was

awaiting legal action.

On 12 July 2002 he lodged an application for atdetamn (Class XA) visa. The
foundation for the application was the suggestiat,tas a leader of a Buddhist community,
he would be persecuted if he returned to Banglgdebdtuslim dominated country. He made
a particular complaint about persons associated avihamed local political figure who was

an adviser to the Prime Minister and a leader eBNP.

A delegate of the Minister for Immigration and Malltural Affairs refused to grant
a protection visa on 16 October 2002. On 17 Nown2002 the appellant applied to the
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Refugee Review Tribunal (‘the RRT’) for review bietdelegate’s decision.

By letter dated 1 July 2003 the appellant wasfiedtithat the RRT would hold a
hearing on 5 September 2003 to which the appelastinvited. He was also asked to ‘send
us any new documents ... you want the Tribunal tosiciar’. The first hearing did not
proceed and a new hearing was arranged for 24 1@bpte2003. Prior to the hearing the
RRT received from the appellant a number of documercluding a ‘Charge Sheet’ and
accompanying documents (‘the charge sheet majedated 20 March 2002 which, on its
face, charged the appellant and two other persatts the commission of very serious
criminal offences in Bangladesh including throwibgmbs into a public meeting causing
‘grievous injuries’ to police and members of theblw and attacking persons present at the

meeting with deadly weapons resulting in at le@sp@rsons sustaining ‘grievous hurt’

The hearing before the RRT was sound recordetbok place between 11.36am and
1.45pm on 24 September 2003. An interpreter wasssary. The transcript record of the
hearing does not contain any discussion abouthbege sheet material. No questions were

asked about it and the appellant did not refet ito his answers.

The appellant was asked, amongst other thingsjtdbe circumstances of his arrival
in Australia and the stated purpose of his viblts responses to these issues caused the RRT
to doubt his credibility. Having regard to its eegations about whether he was ‘a Buddhist
of any particular prominence or any significant @egof commitment’ and in the light of
independent country information to the effect thiaiddhists are not in general subject to
persecution in Bangladesh’, the RRT did not actegit he would suffer ‘Convention related

persecution on return to Bangladesh arising frosrdligion’.

The appellant was also asked about the suggettadnhe would be the subject of
persecution on political grounds. He responde@ oumber of occasions that he would be
killed if he returned to Bangladesh. He insisté@rapts to kill him had occurred many

times.

The RRT doubted the appellant’s credibility onsendssues also. It said in its

decision:
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‘33.  Asked for further information on attemptskith him, the [appellant]
said these had taken place many times. Asked lamy times, he said two to
four times. Asked if he could give more detailsvbén these attacks had
occurred, he said he could not remember. The [Bgupi gave no additional
information about these attacks. The Tribunal cemted that this aspect of
his claims was important and asked him if he copldvide further
information. The [appellant] did not do so.’

The RRT concluded that he was not ‘of any promieen Bangladeshi politics’ and,
after referring to the charge sheet material asudised below, said:

‘There is no further material before the Tribunalgupport the claim that the
[appellant] was a target of political violence dndt there is any reason why
he would be so targeted. His responses to dismussi this issue at his
hearing (see para 33 above) lacked detail and driétli.’

In the hearing in this Court there was no dirdeallenge to the findings | have
referred to. The focus of attention was placedra&gtupon what was alleged to be the
failure of the RRT to have regard to the conteritdhe charge sheet material and the failure

of the Federal Magistrate to discern a jurisdiciagrror in the RRT decision on this point.

The charge sheet material is referred to by th& RRits decision in a number of
places, but only briefly. At paragraph 27 the R&id (in part):

‘In his application for review of [the delegate’slecision, the [appellant]

stated that ...... If he had to return to Bangladéshwould be arrested and

detained in relation to false charges.’

At para 28 it said:

‘On 31 July 2003 the Tribunal received from thegapiant] a Charge Sheet
dated March 2002 which concerned alleged offengeabid [appellant].’

Paragraph 54 said:

‘He also claims to be subject to an outstandinigdacharge motivated by
political enmity (see para 28 above).’

The RRT’s findings about the charge sheet mataralincluded in paragraph 56 as

follows:
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‘In addition to the documents discussed aboverniafg to his role in the
Buddhist community, he has provided documents &onedical practitioner
referring to injuries which the practitioner desioeid as the result of torture
by police and BNP members and documents relatiray dbarge against the
[appellant] which he describes as false and as twalily motivated. The
Tribunal accepts gsic] plausible that the applicant was injured in someyw
in an incident in 1992 (when he was 14) but doesawcept the medical
practitioner's unsupported and unexplained assertim the medical
certificate he provided that the injuries resulfenim torture by the police and
BNP members. The Tribunal accepts as plausiblé¢aigellant’s] claim that
a charge was laid against him in early 2002 but hasnformation to support
the [appellant’s] claim that this charge was paldily motivated and does not
accept that this was the case. The Tribunal fithd$ nothing in this material
adds support to the [appellant’s] claim to hold aelisfounded fear of
persecution on return to Bangladesh arising fromlitigal opinion.
(Emphasis added)

It may be seen that in this paragraph the RRTsdsth two issues. Each arose from
the additional documents supplied by the appelanich were received by the RRT on
31 July 2003. The first issue, concerning allexyagiof torture, arose from a document which
bears the date 10 August 1992. It has no relevantee present challenge but it should be
noted that the RRT rejects part of the contentthisf “medical certificate”. This suggests

that the RRT thought either the medical certificases false or the contents untrue.

The balance of the paragraph deals with the nahtevhich is relevant to the
appellant’'s present ground of challenge. Althowgltepting that it was plausible that
charges reflected in the charge sheet materialblead laid against the appellant, the RRT
dismissed the idea that they might be ‘politicaltyotivated. Although it does not say so, the
implication is that it rejects the appellants cldaimat any such charges were false. However,
the RRT did not appear to have any information lataée to it to suggest that the charge
sheet material did have a basis in fact. This egsinly not the basis on which the material

was provided.

The applicant provided this material as evidemeg false charges had been brought
against him. It was obviously intended to boldtex claim of political persecution. The
informant was the high-profile political figure tlagpellant had identified as responsible for

attacks on him and others and attempts to kill hithe RRT’s other conclusions, particularly
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its rejection of the claim that the appellant wattjzally active, in fact provide some reason

to doubt the factual basis of the allegations endharge sheet material, should it be valid.

If the better view of the material is that it waslikely to be factually correct further
guestions inevitably arise. The appellant's pasitias that the charges really did exist but
they were false. In other words, they were trumppdby the influential political figure
accused by the appellant of being at the centeetiities which he pointed to as evidencing
the real likelihood of persecution against himefdeturned to Bangladesh. If this was a real
possibility, in my view the RRT was obliged to death it (seeMinister for Immigration and
Multicultural Affairs v Rajalingam(1999) 93 FCR 220 per Sackville J at [62] (with who
North J agrees at [129]). If it was not, the RR3eded to explain why that was so. The
absence of any explanation suggests that no residgration was given to the material,

rather it was simply dismissed as irrelevant.

One possibility was that the charge sheet materga a fabrication. The RRT was
not obliged to accept it at face value. It ha@adly expressed serious reservations about the
appellant's credibility. It rejected, as unrelgbbther written material sent to it at the same
time as the charge sheet material. However, thé &R not treat the charge sheet material

in this fashion. It accepted it as plausible.

By accepting that it was plausible that charges tbeen laid against the appellant in
early 2002 the RRT, in my view, came under an @ilogn to make an attempt to resolve the
guestions which arose from the charge sheet mhateBame discussion of the accusations
and their significance, if any, for the RRT's carmgibns was to be expected. It was not
enough, in the circumstances, to simply say thatrttaterial did not add anything to the

appellant’s claims for a protection visa.

In Repatriation Commissioner v O’'Brigft985) 155 CLR 422 O’Brien’) Brennan J
said (at 446):

‘If a failure to give adequate reasons for makenry administrative decision
warrants an inference that the tribunal has failedsome respect to exercise
its powers according to law (as, for example, bkirtg account of irrelevant
considerations or by failing to consider materiabues or facts), the court
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may act upon the inference and set the decisiotleasin such a case, the
exercise of the statutory power to make a decisdreld invalid not because
of a failure to state the reasons for making theislen, but because of a
failure to make the decision according to law: sBenver Chemical
Manufacturing Co. v Commissioner of Taxation (N.9WSullivan v
Department of Transport (References omitted)

This passage was approved in the joint judgmeMaiiugh, Gummow and Hayne JJ
in Minister for Immigration and Multicultural Affairg Yusuf(2001) 206 CLR 323Yusuf)

where, at [75] their Honours say:

‘If the Tribunal, confronted by claims of past peggtion, does not make
findings about those claims, a statement of itssoea and findings on
material questions of fact may well reveal errde error in such a case will
most likely be either an error of law (being anareous understanding of
what constitutes a well-founded fear of persecition a failure to take

account of relevant considerations (whether actgevgecution have occurred
in the past).’ (There follows a footnote reference to the passa@eBrien.)

Applying the test inO’Brien to the present case | have come to the view tieat t
proper inference to be drawn is that the RRT disedshe charge sheet material without any
real consideration of it, whereas if it was ‘pldalsi as the RRT accepted, it raised issues that

should have been dealt with.

Reference was made, by counsel for the first mredgat, during argument on this
appeal to observations made by Allsop JRezaei v Minister for Immigration and
Multicultural Affairs [2001] FCA 1294 at [57] which have been referrednasubsequent
cases — se€hirukkumar v Minister for Immigration and Multi¢utal Affairs[2002] FCAFC
268 at [29] andMZWBW v Minister for Immigration and Multiculturand Indigenous
Affairs [2005] FCAFC 94 at [26].

Allsop J, in the passage relied upon, referredusuf. He said:

‘“Yusuf does not stand for the proposition that a relevemsideration has
not been taken into account and the decision-mékereby has failed to
embark on or complete his or her jurisdictional Kamerely because some
piece of evidence which the Court thinks is relévanthe evidential or
probative sense can be seen not to have been weighediscussed.
“Relevant” for this purpose means that the decisimaker is bound by the
statute or by law to take this into account.’
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He quoted the following observations from the jgudgment of McHugh, Gummow
and Hayne JJ at [74]:

‘What is important, however, is that the groundsgudicial review that fasten

upon the use made of relevant and irrelevant camaitbns are concerned

essentially with whether the decision-maker hasperly applied the law.

They are not grounds that are centrally concernét ¥he process of making
the particular findings of fact upon which the degen-maker acts.’

These remarks draw attention to the need to ssstes of relevance in the proper
statutory context and against the material element®r consideration rather than allowing
the investigation to be unduly distracted by thetual issues which a party may wish to
emphasise in support of its own case. McHugh, Gamrand Hayne JJ in the paragraph
immediately before the passage cited by Allsopd &5 73]:

‘The considerations that are, or are not, relevémthe Tribunal’s task are to

be identified primarily, perhaps even entirely, fleference to the Act rather
than the particular facts of the case that the Tinéal is called on to consider.’

However, in a clear reference to the remarks &],[Wwhich | set out earlier in
paragraph 20, their Honours go on to say [at 78]:

‘That is not to say that the Federal Court has nosdiction to deal with

cases in which it is alleged that the Tribunal ddilto make some relevant

finding of fact. For the reasons stated earlierc@nplaint of that kind will

often amount to a complaint of error of law or efldre to take account of
relevant considerations.’

It is, of course, necessary to make a distinchetween considerations which go
merely to the findings of fact to be made in a cas@ those considerations which bear upon
the material elements which must be satisfied egacted, when dealing with an applicant’s
claims. When read in the full context of his judgm and the paragraph in which the
passage relied upon appears, | do not understamdoliservations of Allsop J to be

inconsistent with the approach which I have taken.

| have come to the view that the RRT simply disadsthe charge sheet material as

irrelevant and did not take it into account or havg real regard to it. On the assumption
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made by the RRT, that it was plausible that chamge® laid against the appellant in early
2002 as reflected in the charge sheet materigannot be said that consideration of this
material, and the proper inferences to be drawm fitp were without any relevance to its
deliberations. Accordingly, jurisdictional erra established (se€raig v South Australia
(1995) 184 CLR 163 at 179]raig’)).

That does not lead inevitably to a finding that ttecision is invalid, at least under the
general law. Attention is required to the way ihieth the jurisdictional error affects the

exercise of decision-making power.

In Craig the High Court said (at 179):

‘At least in the absence of a contrary intent ie 8tatute or other instrument
which established it, an administrative tribunalckas authority either to
authoritatively determine questions of law or tokean order or decision
otherwise than in accordance with the law.’

And:

‘If such an administrative tribunal falls into amrer of law which causes it to
identify a wrong issue, to ask itself a wrong questto ignore relevant
material, to rely on irrelevant material or, at Isain some circumstances, to
make an erroneous finding or to reach a mistakencksion, and the
tribunal's exercise or purported exercise of powigrthereby affectedit
exceeds its authority or powers. Such an errolaef is jurisdictional error
which will invalidate any order or decision of thiéunal which reflects it.’
(emphasis added)

The passage emphasised is important. It drawstath to the necessity to show that

the exercise of power itself has miscarried (see™lisufat [82]).

Conventionally, one way of testing whether the reise of power is ‘thereby
affected’ is to ask whether taking the correct apph could possibly have made a difference
to the outcome (see, for examp&iead v State Government Insurance Commiq4i986)
161 CLR 141 at 145Re Refugee Review Tribunal; ex parte A@@00) 204 CLR 82 per
Gleeson CJ at [4], per Gaudron and Gummow JJ &t p&8 McHugh J at [104], per Kirby J
at [131] and per Callinan J at [211]).
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Having regard to its reservations about the appe# credibility and its rejection of
the major bases for his claim to a protection wisaay be doubted that the RRT would, after
further consideration of the charge sheet mateciaie to a different view on the review
application. There are certainly strong reasorsng from the character and content of the

material itself for that view.

If the charge sheet material is a fabricatiorbitiously could not assist the appellant,
except by deception. If the charges are real @s@din fact there is no reason to conclude
that their existence suggests any obligation to dpeellant from Australia under the
Convention. If the charges are real but falsdyeaslaims, there may be no reason to believe,
having regard to their graphic nature, that thel}y mot be dealt with properly and in a way
which accords the appellant a proper hearing utigelaws of Bangladesh. Accordingly, the
prospect of ‘political persecution’, which he akksg may be readily dismissed by the RRT.

However, an assessment of that kind is not a mittehis Court. Irksome though
the Court’s intervention may appear in a case wharay rightly be said there appears little
prospect for the appellant upon any reconsideratfdns claim for a protection visa, |1 do not
think the possibility can be simply excluded in thiessence of any real discussion of the

material.

Moreover, the general law principles state€€mig must be applied in the context of
the statutory scheme established by the Act. Tigh HCourt has emphasised that a
reviewable decision of the kind made by the RRTurilsdictionally erroneous, is of no legal
effect: seeMinister for Immigration and Multicultural and Ingenous Affairs v Bhardwaj
(2002) 209 CLR 597 (per Gaudron and Gummow JJ & [per McHugh J at [63] per
Hayne J at [152] — [153]Plaintiff S157/2002 v The Commonwealth of Austré?iag03) 211
CLR 476 (per Gaudron, McHugh, Gummow, Kirby and kkayJ at [76]); aniMinister for
Immigration and Multicultural and Indigenous Affaiv SGLB (2004207 ALR 12 (per
Gummow and Hayne JJ at [29]). This suggests Heatask committed to the RRT by s 414
of the Act has not been completed.

Accordingly, | would uphold the appeal, set adige decision of the RRT and remit
the matter to the RRT. The applicant should hasedsts of this appeal and the proceedings
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in the Federal Magistrates Court.
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