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Foreword

Practices like child, early and forced marriage (CEFM) remain an obstacle to the full achievement
of better health for children and adolescents. CEFM is also a human rights violation that
endangers health and growth, disrupts education, limits opportunities for empowerment and
social development, and increases the risk of exposure to violence and abuse. It results in

both short- and long-term negative consequences on the social and economic development of
children, as well as on their health, including their physical, psychological, emotional, and sexual
and reproductive health.

The Global Strategy on Women'’s, Children’s and Adolescents’ Health makes a clear reference
to CEFM. It highlights how investing in CEFM prevention has the potential to yield high returns
in terms of women's, children’s and adolescents’ health. A 10 per cent reduction in CEFM could
contribute to a 70 per cent reduction in maternal mortality rates and a three per cent decrease
in infant mortality in individual countries. Getting married at an early age also leads to higher
fertility rates, unwanted pregnancies, a higher risk of complications during childbirth, limited
educational advancement, and reduced economic earning potential for girls and women.

As legislators, overseers of government action and community leaders, members of parliament
are well placed to support efforts to end CEFM. If parliamentarians have the right resources and
are effectively engaged in this effort, they can become influential leaders who are able to take
forward a new vision for women and girls and enable them to survive, thrive and achieve their
full potential.

This study aims to assist parliamentarians in their efforts to end CEFM through legislation, and
to improve the health of children and young girls in their countries. It reviews CEFM legislation
in 37 countries in the Asia-Pacific region and identifies both good practices and barriers to
implementing laws against CEFM. It also introduces important findings and recommendations in
order to further advance parliamentary engagement in the effort to end CEFM.

The study is the result of a long-standing close collaboration between the Inter-Parliamentary
Union and the World Health Organization. We hope that it will inspire and help parliaments and
parliamentarians everywhere to intensify political leadership and to exercise fully their legislative,
budgetary and oversight powers in order to end CEFM in their communities and countries.

G T B e,

Martin Chungong Flavia Bustreo
IPU Secretary General WHO Assistant Director General
Family, Women'’s and Children’s Health



Introduction

Child, early and forced marriage (CEFM) is a human rights
violation that robs a girl of her childhood, puts her health and
growth at risk, disrupts her education, limits her opportunities
for empowerment and social development, and increases her
risk of exposure to violence and abuse.

This paper provides an overview of how the laws of 37
countries in the Asia-Pacific region' address the issue of CEFM,
highlighting contradictions between different legislative tools in
each country, with the ultimate aim of identifying key elements
of legislation to fight CEFM.

Parliamentarians play a crucial role in enforcing existing

laws and policies and in bringing about the necessary legal
reforms. Parliamentarians in the Asia-Pacific region have taken
vital steps towards the development of legal tools aimed at
reducing CEFM and have worked to raise awareness on this
issue, but much more needs to be done. Harmonizing existing
laws and ensuring their implementation, for instance, are some
of the priorities (see Annex 1). Despite the introduction of laws
to prevent the practice in many of the countries where CEFM is
common, global rates have declined only slightly over the past
decade (7).

Given the nature of the issue of CEFM as inherently linked

to deep-rooted gender inequalities, norms, stereotypes and
harmful practices, there is a need to develop and implement
holistic, comprehensive and coordinated responses and
strategies, including the strengthening of child protection
systems, protection mechanisms such as safe shelters, access
to justice, promotion of education and access to health care,
including sexual and reproductive health (2). These responses
and strategies are needed in addition to the enactment,
enforcement and upholding of laws and policies aimed at
preventing and ending this practice.

1 Asian countries include Afghanistan, Bangladesh, Bhutan, Cambodia, China, Demacratic Peaple’s
Republic of Korea, India, Indonesia, Iran (Islamic Republic of), Japan, Lao People’s Democratic
Republic, Malaysia, Maldives, Mongolia, Myanmar, Nepal, Pakistan, Philippines, Republic of
Korea, Singapore, Sri Lanka, Thailand, Timor-Leste and Viet Nam.

Pacific countries include Australia, Kiribati, Marshall Islands, Micronesia (Federated States
of), Nauru, New Zealand, Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu
and Vanuatu.

This work has been developed in collaboration with the Inter-Parliamentary Union (IPU) and these
are the countries in the Asia-Pacific IPU group.

In 2014, the Inter-Parliamentary Union (IPU) together with the
Parliament of Bangladesh organized a regional seminar for the
Asia-Pacific parliaments entitled “Ending the cycle of violence
against girls in Asia-Pacific”, which took place in Dhaka on
23-25 September. During the discussions at the seminar,
parliamentarians underlined the importance of legislation

in fighting the practice of CEFM, placing their focus on an
analysis of what laws have been adopted in the region and
how they are being implemented to ensure an effective impact.
They examined how laws and policies can also provide for a
range of preventive approaches, including measures aimed

at empowering girls, improving their health and building an
environment conducive to ending CEFM.

An earlier draft of this paper served as a resource for the
parliamentarians attending the regional seminar in Dhaka to
inform the discussion on CEFM, especially with regard to the
impact of this practice on the life, health and development of
girls in the region.

Child marriage threatens the lives and health of millions of
girls. Ending this practice can only happen when laws are
changed and with the participation of local communities.
© Getty Images/AFP/Allison Joyce, 2015

Numbers indicated in the text in italics are references, which can be
found on pages 16-17.



Background

In the context of this report, the authors use the
comprehensive definition of child, early and forced marriage
(CEFM) where child marriage includes any “marriage in which
at least one of the parties is a child” — a person below the

age of 18. It also “refers to marriages involving a person aged
below 18 in countries where the age of majority is attained
earlier or upon marriage” (2). Early marriage can also refer

to marriages where “both spouses are 18 or older but other
factors make them unready to consent to marriage, such as
their level of physical, emotional, sexual and psychosocial
development, or a lack of information regarding the person’s
life options” (2). Furthermore, “any marriage which occurs
without the full and free consent of one or both of the parties
and/or where one or both of the parties is/are unable to end or
leave the marriage, including as a result of duress or intense
social or family pressure”, also falls within the definition of
CEFM (2).

Nevertheless, within the report and individual country profiles
reference is sometimes made to “child marriage”, “marriage
of minors” or “early marriage” to reflect how a specific source
— such as a provision of an international convention, a United
Nations (UN) report or national legislation — refers to the issue.

CEFM is addressed in a number of international conventions
and agreements.? While CEFM is not mentioned specifically

in the 1989 Convention on the Rights of the Child (CRC), it
does contain a provision requiring governments to abolish
“traditional practices prejudicial to the health of children” and
calling on governments to protect children from “all forms of
sexual exploitation and sexual abuse” (3, Art. 4). In addition,
CEFM is connected to other children’s rights, such as the right
to express their views freely, the right to protection from all
forms of abuse, and the right to be protected from harmful
traditional practices. The Committee on the Rights of the Child
has consistently dealt with the issue of marriage as it relates
to children and consent in its “Concluding observations” to
governments that have ratified the CRC.

The Convention on the Elimination of All Forms of

Discrimination against Women (CEDAW) covers the right to
protection from child marriage in Article 16, which states that:

2 Regional treaties have been reviewed, but not included in this working paper.

“the betrothal and the marriage of a child shall have no legal
effect, and all necessary action, including legislation, shall
be taken to specify a minimum age for marriage” (4). The
right to “free and full” consent to marriage is recognized in
the Universal Declaration of Human Rights, which specifies
that consent cannot be free and full when one of the parties
involved is not sufficiently mature to make an informed
decision about a life partner (5). The Convention on Consent
to Marriage, Minimum Age for Marriage and Registration

of Marriages provides detailed provisions in terms of age of
consent, parental consent and procedures for legal registration
of marriages (6, 7).

Many countries of the world, including those analysed in the
context of this report (see Annex 2), are parties to the above-
mentioned UN treaties and have committed to taking special
measures to protect and assist children (see Child, early and
forced marriage legislation country profiles).

The devastating impact CEFM has on the lives of children has
been repeatedly documented. It results in both short- and
long-term negative consequences for the health of the child

— including physical, psychological, emotional, and sexual

and reproductive health — as well as the social and economic
development of the child (8). Children of young mothers are at
substantially greater risk of perinatal and infant mortality and
morbidity, and stillbirths and newborn deaths are 50 per cent
higher among mothers under 20 years than women who give
birth later in life (9, 70).

Women who are married as children are far more vulnerable
to the profound health risks of early pregnancy and childbirth.
According to the World Health Organization (WHQO),
complications from pregnancy and childbirth are the leading
causes of death for girls aged 15-19 years in developing
countries (77). WHO estimates that some 50,000 such girls
die from pregnancy and birth-related complications every year,
almost all of them in low- and middle-income countries (77).

Additionally, women married at a young age have a greater risk
of becoming victims of intimate partner violence than those
who marry later (8).



Data in the region

According to the latest report of the United Nations Population
Fund (UNFPA), it is estimated that nearly one in three girls in
the developing world (excluding China)® will be married or in
union before they reach the age of 18 (7). In 2010, this was
equivalent to almost 67 million women aged 20-24 years.
Globally, one in nine girls (12 per cent) marry before the age
of 15 (7).

The prevalence of CEFM varies substantially among and within
regions and countries, and the group of countries included

in this report (the Asia-Pacific region as defined by IPU) is no
exception. According to the latest UNFPA report, in South Asia
46 per cent of women aged 20-24 were married or in union
before they reached the age of 18 (7). Girls are significantly
more likely than boys to be married as children — 30 per cent
of girls aged 15-19 are currently married or in union in South
Asia, compared with just 5 per cent of boys in the same age
bracket (7). While South Asia accounts for the highest rates of
child marriage, the practice is also widespread in many of the
other countries covered in this report. For example, 18 per cent
of women aged 20-24 were married or in union by the age of
18 in East Asia and the Pacific, as were 11 per cent in Eastern
Europe and Central Asia (see Figure 1).

Figure 1: Percentage of women 20-24 years old who
were married or in union by age 18, by UNFPA region,
2000-2010

South Asia [ HNINGNGNINING /6%
West and Central Africa | NEEEE 41%
Total for developing countries [ N 34%
East and South Africa NI 34%
e 2
East Asia and the Pacific Il 18%
Arab States Il 15%
Eastern Europe IR

and Central Asia

Source: UNFPA, 2012 (7), using DHS, MICS and other
household surveys.

3 Data from China are not available.

This practice persists in many of the 37 countries considered
in this report, but the rates (i.e. the percentage of women
aged 20-24 who were married or in union before age 18)
vary considerably, ranging from 4 per cent in Maldives to 65
per cent in Bangladesh (72). Within the subregions with lower
prevalence of child marriage (based on data in the UNFPA
report; see Figure 1), there are particular countries where a
relatively large proportion of children are married off while
underage, such as Indonesia, where 22 per cent of women
aged 20-24 were married or in union before age 18 (7).
Obviously, heavily populated countries with high child marriage
rates tend to skew the subregional averages.

As reported by UNFPA, prevalence can often vary widely,
even within countries (7). A crucial example is India, where
according to the 2006 National Family Health Survey
(NFHS) child marriage rates range from 11 per cent to over
60 per cent (73).

In terms of positive trends, UNFPA reported that some
countries in the Asia-Pacific region have shown considerable
reductions. These include Indonesia and the Philippines, where
changes were observed in rural areas, and Bangladesh, where
a decline has been observed in the urban areas (7). Nepal has
registered a substantial reduction in child marriage with a drop
of more than 20 per cent in just five years, between 2006 and
2011. In some countries, the most dramatic progress has been
documented in the marriage of girls under 15 (7). In South
Asia, marriages to girls under that age have dropped from 32
per cent to 17 per cent of all marriages (7). Bangladesh, for
example, has seen a decrease of 42 per cent in girls married
by 15, versus an 11 per cent decrease for those married by

18 (from 1993-1994 to 2011) (74). Globally, one in four young
women aged 20-24 years alive today was married in childhood,
versus one in three in the early 1980s. The proportion of young
women married by 15 declined from 12 per cent (1in 8) to 8
per cent (1in 12) over the same period (75).

In the preparation of this report, data on the rates of child
marriage* were sourced from the United Nations Children’s
Fund (UNICEF) global database (72), as drawn from
Demographic and Health Surveys (DHS), Multiple Indicator
Cluster Surveys (MICS) and other nationally representative
surveys dating from 2005 to 2013. No information was
available on child marriage rates for several countries in the
Asia-Pacific region: Australia, China, Democratic People's
Republic of Korea, Japan, Malaysia, Micronesia, Myanmar,
New Zealand, Palau, Republic of Korea, Samoa, Singapore
and Tonga.

4 UNICEF collected data on child marriage, defined as the percentage of women aged 20-24 years
who were first married or in union before age 15 and before age 18.



Causes of child, early and forced marriage

In all regions of the world, the causes of CEFM are complex,
interrelated and tightly interwoven with social and economic
circumstances and the cultural context. Gender inequality,
poverty and insecurity in the face of war and conflict are some
of the conditions identified as drivers of CEFM. Changes in
circumstances, such as conflicts, natural disasters and other
emergencies, can lead to an increase in the practice (76).

In the Asia-Pacific region, in most societies where CEFM

is prevalent, women and girls are traditionally assigned a
lower status than men and boys within the household, the
community and society. Very often it is assumed that women
will neither be active in the community's life nor contribute to
the economy or development of the society. Their assigned
responsibilities within the household are those of caregiver,
wife and mother, often reflecting the patriarchal structure of
families and the influence of traditional and tribal norms and
customs in this region. This view of gender roles reinforces
the assumption that marriage is the only way to ensure a girl’s
future, so the earlier it occurs, the better.

Poverty is also a major factor underlying CEFM in the Asia-
Pacific region. In low-income families, children, especially girls,
can be viewed as a financial burden, and early marriage as a

convenient solution. Marriage arrangements can also serve to
settle familial debts or disputes, or to secure social, economic
or political alliances. Customary requirements, such as dowries
or bride prices, may also enter into consideration, especially

in communities where families can give a smaller dowry for
younger brides (77).

In many countries globally, including the Asia-Pacific region,
CEFM is often seen as a safeguard against premarital sex
and it transfers from father to husband the duty to protect
girls against sexual harassment and violence. Parents may
force a young daughter into marriage with the ultimate aim
of preserving her premarital virginity and avoiding sexual
behaviour that might be considered immoral or inappropriate
before or outside of marriage (7).

Weak and sometimes contradictory legislation, poor
enforcement of existing laws and the coexistence of multiple
legal systems within countries quite often make the fight to
eliminate CEFM even more challenging. In some countries,
including several in the Asia-Pacific region, marriage is
regulated by both statutory and religious law, in often
inconsistent or contradictory ways.

Child bride Sonamoni was
married at the age of 8 and
gave birth at 12 years old.
Girls aged 10-14 are five
times more likely to die in
pregnancy or childbirth
than women aged 20-24.
© UNICEF/Kiron, 2013




Consequences of child,
early and forced marriage

In the Asia-Pacific region, as in other regions where CEFM
occurs, there is considerable evidence of detriment to child
development — for the child bride herself as well as the children
she may bear at a young age — and to the community as

a whole. Poorer health and educational outcomes, higher

risk of violence and abuse, persistent poverty and missed
opportunities for empowerment are some of the main
consequences of marrying too young (7, 8).

Girls married at a young age are especially vulnerable to
sexual and reproductive health problems, with potentially
life-threatening consequences (8, 18-20). Married girls are

in most cases expected to become pregnant immediately or
soon after marriage, and early marriage contributes to elevated
fertility rates overall. Globally, 36.4 million women aged 20-24
reported in 2010 that they had had their first live birth before
the age of 18; 5.6 million of these women had done so before
the age of 15. This equates to 7.3 million girls under the age of
18 giving birth every year, or 20,000 every day (9).

Complications in pregnancy and childbirth are the main causes
of death among adolescent girls aged 15-19 in developing
countries (9, 27). Maternal morbidity and maternal death are
more likely for 15- to 19-year-olds than for 20- to 24-year-olds,
and even more likely for those who become pregnant or give
birth before the age of 15 (27, 22). Adolescents aged 15-19
years are twice as likely to die during pregnancy or childbirth

Changing laws and traditions
to better protect girls are the
first steps in ending child
marriage. © Farid Alam Khan/
Photoshare

as women aged 20 and over; adolescents under 15 are five
times more likely (23).

Negative health consequences for a mother also negatively
affect the health and survival of her newborn children. Infant
mortality, preterm birth, low birth weight and asphyxia are all
more likely in infants born to young mothers (27, 24, 25). A
study in India found that if a mother is under 18, her infant’s
risk of dying in its first year of life is 50 per cent greater than
that of an infant born to a mother older than 19 (24).

Girls married too early are also more likely to experience
domestic violence, abuse and forced sexual relations. They
are more inclined to believe that wife beating is justifiable and
are less able to practice safe sex; consequently, they are more
vulnerable to sexually transmitted infections, including HIV
(18, 26).

Early marriage very often precludes continuing education, just
as additional years of education are associated with later age at
marriage. According to qualitative research conducted by Plan
UK in nine countries, child marriage and early pregnancy were
cited as common reasons for girls not being able to continue in
secondary school (27). In the long run, they also deprive girls
in their adult lives of having more significant leverage within
the family and community and the power to take decisions
about their work, their health, their well-being and that of

their children.

9



Legislation on child, early
and forced marriage

This report provides an overview of the legal status of CEFM

in 37 countries in the Asia-Pacific region. The country profiles
presented in this report show CEFM rates and the legislative

tools available to combat the practice in each country.

In addressing the issue in the Asia-Pacific region, a wide
range of socioeconomic contexts as well as developmental,
health, educational and gender-related challenges need to
be considered. So do a variety of different legal systems,
combining statutory law with customary law, as well as
religious, tribal and patriarchal norms and practices. The
review of such legal complexities has revealed key gaps and
inconsistencies that undermine children’s ability to seek and
obtain legal protection.

There is international agreement that marriage for girls under
18 constitutes a violation of their human rights. Several
international legal instruments have analysed CEFM through
the lenses of civil, political, economic, social and cultural rights
covenants and have determined to address it as a violation

of interconnected rights, including the right to equality on
grounds of sex and age, the right to freely consent to marriage
and found a family, the right to life, the right to the highest

Tonusree Karmakar, 13, is
part of the adolescent group
that meets regularly at the
Kaliachak Town Library
(India). The group meets

to discuss issues and they
also practice and perform
child marriage theatre for
their local village residents.
© UNICEF/Slezic

attainable standard of health, the right to education and
development, and the right to be free from slavery. Many
countries in the Asia-Pacific region are party to the relevant UN
treaties and conventions (see Background). Many countries
have also tried to adapt their national legal systems to enact
and enforce internationally recognized provisions, having
undertaken to protect girls from CEFM.

Various organizations and entities have formulated clear
recommendations for legislation and enforcement to prevent
CEFM. The African Child Policy Forum is a member of Girls Not
Brides: The Global Partnership to End Child Marriage. One of
its recent reports has identified key elements of a strong legal
framework, in line with international and regional standards, for
protecting girls from this practice (28). These key elements of
legislation include, among others, a minimum marriage age of
18, with no exceptions based upon parental consent or court
authorization; the adoption of a consolidated law on children;
and an ad hoc institutional framework with enforcement
mechanisms to protect children. Among these elements,
setting the legal age of marriage at 18, for boys and girls, is
one of the first elements to be addressed by countries in the
Asia-Pacific region.



Legislation on child, early and forced marriage

Table 1: Age of marriage in 37 countries in the Asia-Pacific region

Legal age of marriage — with

Exceptions to the legal age of marriage — in special

Celis no third-party consent required circumstances and/or with third-party consent required
18 or above Australia 18 for girls and boys In exceptional circumstances, a court applying common
for girls and law principles may allow marriage between an individual
boys aged 16-18 and a person over 18
Under 18 with parental consent
Bangladesh 18 for girls and 21 for boys In the case of non-religious marriage a girl can marry at 14
with parental consent
Under Muslim personal law, a girl is permitted to marry at 14
Bhutan 18 for girls and boys
Cambodia 18 for girls and 20 for boys 16 if he or she wishes to marry and has parental/guardian
(Law on Marriage and Family consent and if the other party is at least 18
1989), or 18 for girls and boys In the case of pregnancy if one or both parties are under
(Civil Code of Cambodia 2007) 18, with parental/guardian consent or under general
guardianship consent if the marriageable party has the
minimum capacity required
China 20 for women and 22 for men
India 18 for girls and 21 for boys Except under Mohammedan Law or sharia law
Indonesia 21 for girls and boys 16 for girls and 19 for boys with parental consent
Japan 20 for girls and boys 16 for girls and 18 for boys with parental consent (one
parent’s consent is sufficient)
Kiribati 21 for girls and boys 18 with parental consent or with a licence to marry
provided by a minister
Lao People’s 18 for girls and boys 15 under special circumstances
Democratic
Republic
Malaysia 21 for girls and boys in the 18 with parental consent in the case of non-Muslim marriages
case of non-Muslim marriages; 16 for girls if a licence is granted by a chief minister and
16 for girls in the case of with parental consent in the case of non-Muslim marriages
Muslim marriages . . L . :
) : . Under 16 for girls with the permission of a sharia court in
Note: Muslim marriages are . .
. ! the case of Muslim marriages
subject to prior consent from
the chief minister (religious
authority) in the state of
residence
Maldives 18 for girls and boys Under 18 with permission from the Registrar of Marriages,
granted at its discretion
Marshall 18 for girls and boys 16 with the consent of a parent or guardian
Islands
Micronesia 18 for girls and boys (states of 16 for girls with the consent of either parent (states of
Kosrae, Chuuk and Pohnpei) Kosrae, Chuuk and Pohnpei)
Regardless of age in the case of customary marriages
(states of Chuuk and Pohnpei)
Mongolia 18 for girls and boys Under 18 if the girl or boy is declared a person with full
legal capacity
Myanmar 18 for girls and boys; 20 for 14 for girls with parental or guardian consent
girls ahd boys n the case of 16 for girls and 18 for boys with parental or guardian
Buddhist marriages; 21 for consent in the case of Buddhist marriages
g|r|§ a.nd boys.ln the case of Under 21 with the father’s or guardian’s consent in the
Christian marriages o .
case of Christian marriages
Nepal 20 for girls and boys 18 with parental consent

New Zealand

18 for girls and boys

16 with parental consent

Republic of
Korea

19 for girls and boys

16 for girls and 18 for boys with parental consent

11



Legislation on child, early and forced marriage

Legal age of marriage — with

Exceptions to the legal age of marriage — in special

Sl no third-party consent required circumstances and/or with third-party consent required
Samoa 19 for girls and 21 for boys 16 for girls and 18 for boys with parental or
guardian consent
Singapore 18 for girls and boys Under 18 with special marriage licence and
parental consent
Under 18 for girls who have attained the age of puberty in
special circumstances, in the case of Muslim marriages
Solomon 18 for girls and boys 15 for girls and boys with the father’s consent if
Islands possible, or the mother's, or guardian’s or a judge's/
magistrate’s consent
Thailand 21 for girls and boys Under 21 for boys and girls with parental consent, or under
17 with court order
Tonga 18 for girls and boys 15 with parental or guardian consent
Tuvalu 21 for girls and boys 16 with the father's consent if possible, or the mother's,
guardian’s or a Registrar-General’s consent
Vanuatu 21 for girls and boys 16 for girls and 18 for boys with parental consent
Viet Nam 18 for girls and 20 for boys
Below 18 for  Afghanistan 16 for girls and 18 for boys 15 for girls with the permission of her father or a judge
girls and/or
boys
Democratic 17 for girls and 18 for boys
People's
Republic of
Korea
Islamic 8 years, 9 months for girls (9 Marriage before puberty, with permission from the
Republic of lunar years), i.e. the age of guardian and if considered proper in the ward's interest
[ran puberty under sharia law; 14
years, 7 months for boys (15
lunar years)*
Nauru 16 for girls and 18 for boys Under 16 for girls and under 18 for boys, with
parental consent
Pakistan 16 for girls and 18 for boys 14 for girls with parental consent (non-religious marriages)
Palau No minimum legal age for 16 for girls who are non-citizens with parental or
marriages between Palauan guardian consent
citizens; 18 for girls and boys if
one or both is a non-citizen
Papua New 16 for girls and 18 for boys 14 for girls and 16 for boys with court order
Guinea
Philippines 21 for girls and boys; age of 18 with parental consent
puberty (presumed to be 15) 12 for girls who have attained puberty and with the order
for girls and 15 for boys in the of a sharia court in the case of Muslim marriages
case of Muslim marriages
Sri Lanka 18 for girls and boys; 12 for Under 18 with parental consent or court order
girls n the case of Muslim Under 12 for girls in the case of Muslim marriages, with
marriages the authorization of a Muslim court
Timor-Leste 17 for girls and boys e 16 with parental or guardian consent or with authorization

from the civil registrar

* See page 50 for more details.



Introduction to the 37 country profiles

Methodology and structure

In preparing this report, the authors analysed relevant aspects
of the legal systems of 37 countries in the Asia-Pacific region.
Individual country profiles on CEFM legislation were then
developed to provide a clear and concise picture of how
countries have treated the practice from a legislative perspective
and what international and national tools they have adopted.

The desk review was conducted through PubMed, Popline,
Google Scholar, Google for articles and other publications with
various combinations of each country name and the keywords
marriage, child, early, forced, law, legislation, Asia and/or
Pacific. The authors checked the reference lists of the selected
sources to identify further relevant articles.

The main sources for this review are items of national
legislation retrieved from national legislation databases with a
particular focus on constitutional law, civil law, family law, as
well as penal and criminal law. The authors have also taken into
consideration recent relevant reports addressing CEFM in the
region (1, 7,9, 11, 29-32).

For each country reviewed, the authors described the structure
of the legal system in force and the different sources of law
that may coexist within it. Combinations of statutory law and
customary/religious/traditional/tribal frameworks are very
common in the region, making comparisons between national
legal systems impractical or unfeasible. The hierarchy of such
different frameworks and regulations is inconsistently defined
and applied and thus often controversial.

For the purposes of this review, the existing legislation has
been analysed and the results reported under the following
subheadings in each country profile:

¢ relevant international treaties;

e constitutional provisions;

e statutory law;

e customary/religious/traditional/tribal frameworks; and

e provisions and sanctions.

The UN treaties most relevant to CEFM have been taken
into account, namely the Convention on the Rights of the
Child (CRC, 1989) (3), the Optional Protocol to the CRC on
the sale of children, child prostitution and child pornography
(2000) (33), the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW, 1979) (4), the
International Covenant on Economic, Social and Cultural
Rights (CESCR, 1966) (34), and the Convention on Consent
to Marriage, Minimum Age for Marriage and Registration of
Marriages (1962) (6). The country profiles indicate if countries
have signed or ratified these international tools and whether
they have raised any reservations relevant to child marriage.

At the constitutional level, the authors of this report scanned
national constitutional provisions to identify if and how

countries make reference to and/or protect the institutions
of marriage and family as well as fundamental rights, with a
special focus on rights relevant to women and children and
to CEFM. More specifically, where data were available, the
authors reported when and how the following elements are
covered under constitutional law:

¢ definition, recognition or protection of marriage;
e definition, recognition or protection of family;

e right to life;

e right to health;

e cquality between man and woman/no discrimination on
the basis of sex, including special protection for women and/
or children;

e assertion of primacy of constitutional law over other forms
of law;

e assertion of primacy of religious law over other forms of law;
and

e any other fundamental right relevant to CEFM.

As the next step, statutory law was assessed with specific
attention to key elements of legislation relevant to CEFM,
including:

e age of marriage;

e exception upon parental or court consent;
e spousal consent;

e mandatory marriage registration; and

e mandatory birth registration.

Data and information have also been collected on customary
law, extending the review to cover written and unwritten
norms and including religious, patriarchal, tribal and
traditional practices.

Criminal and penal codes in the 37 countries have been
analysed to provide an overview of how key provisions related
to CEFM are actually implemented in the country, in order
to identify the major barriers to implementation. Criminal
procedure codes, penal and civil codes, family law, common
law and/or supreme court rules, as well as civil and religious
marriage acts and/or administrative registration rules have
been analysed to collect information on sanctions and legal
provisions that penalize the act, performance or registration
of CEFM, or which support the endeavours of parents or
guardians to ensure the growth and development of the
children in their custody. Under this section, the authors
also analysed whether ad hoc authorities and/or ad hoc
mechanisms exist for a child to access justice.

For some country profiles, the authors have included reference
to contextual factors relevant to the issue of CEFM.



Introduction to the 37 country profiles

Limitations

Despite its scope, this methodology carries certain limitations
that must be taken into account. For the data listed as “General
background” information in each country profile, the authors
have drawn substantially from UNICEF data as collected in

the most recent annual publication of 7he state of the world’s
children 2015 (35) as well as from WHO's World health statistics
2015 (36). A number of the demographic and socioeconomic
statistics included in these two publications are derived from
data produced and maintained by a range of national and
international organizations. In particular, data on population
are derived from the World population prospects, 2012 revision,
developed by the United Nations Department of Economic
and Social Affairs, Population Division (UNPD) (37). Data on
civil registration are derived from UNICEF's global database as
updated in November 2014 using data from DHS, MICS, other
national household surveys, censuses and vital registration
systems (72). Data on gross national income per capita are
derived from the World development indicators 2074 database
of the World Bank Group (38). Data on adolescent fertility rates
(births per 1,000 girls aged 15-19 years) are derived from the
2014 Update for the MDG database. Adolescent birth rate as
collected by UNPD (39). Data on primary school participation
come from the latest update by the UNESCO Institute for
Statistics (40). The source for data on child marriage rates, as
reported in 7The state of the world’s children 2015, is the above-
mentioned UNICEF global database (72). Data by country refer
to the most recent available year during the period between
2005 and 2013. The reference year and data source are
specified for each country.

Data for specific indicators, including the child marriage rate,
are not available for some countries, or may be available from
national databases or surveys that have not been reviewed for
this report. Given the time necessary to collect, analyse and
report nationally representative data, the data presented in the
country profiles may not always reflect the current situation.
Only sources in English and French have been taken into
account; some information available only in other languages
was not included.

The main limitation of this report relates to customary and
especially unwritten law. When the report refers to patriarchal,
traditional and tribal norms or frameworks, and sometimes also
religious law, most of this information has been transmitted
orally and not compiled into a comprehensive and written
code. The authors were therefore unable to collect data for this
section of each country profile in a systematic way, and grey
literature has been taken into account.

The authors did not evaluate the quality, precise scope, political
neutrality, flexibility or enforceability of legislation. Not all laws
relevant to CEFM were examined, only those listed for each of

the countries examined. This report does not include a review
of national strategies and programmes intended to reduce or
end CEFM and does not assess the level of implementation of
the laws or the existence and effectiveness of accompanying
measures to ensure that legislation and policies have a positive
impact on the ground.

Revision and finalization of
the draft paper

During the IPU/Parliament of Bangladesh Regional
Parliamentary Seminar on “Ending the cycle of violence against
girls in Asia-Pacific” held in Dhaka on 23-25 September 2014,
a preliminary draft of this report was presented to attending
parliamentarians from 12 countries: Afghanistan, Bangladesh,
Bhutan, Cambodia, India, Indonesia, Islamic Republic of Iran,
Kiribati, Malaysia, Samoa, Tonga and Viet Nam. Participants
had the opportunity to comment during a plenary discussion
and in working group sessions on parliamentary needs,
strategies and actions to end violence against girls. Working
group sessions were held on CEFM, violence against girls
within the family, and sexual violence against girls. The
participants’ comments were officially recorded by IPU and are
duly reflected in this report.

The conclusions of the seminar were synthetized into the
final statement, Conclusions of the Regional Parliamentary
Seminar on “Ending the cycle of violence against girls in Asia
Pacific”, published by IPU after the conclusion of the seminar
(see Annex 1). These conclusions are also summarized in the
conclusions of this report.

For the completion of this report after the seminar, IPU
received support from parliamentarians in filling gaps in
the review and providing additional information that could
not be collected through a desk review, as well as updates
on legislative revisions not yet included in the official
legislative records.

IPU shared a revised draft of this report in January 2015 with
the 37 parliaments of the IPU Asia-Pacific region for further
amendments and comments, and followed up with IPU focal
points in the parliaments to receive input. The comments
received — from Australia, Bangladesh, India, Japan, Malaysia,
New Zealand and Singapore — are reflected in this current
version of the report.

IPU and WHO aim at converting this report into an online
database to be regularly updated according to inputs provided
by parliaments in order to fill gaps and limitations that may be
present in this current version and to provide an up-to-date
overview in terms of revision of legislation.



Conclusions

The Regional Parliamentary Seminar on “Ending the cycle

of violence against girls in Asia-Pacific” and the follow-up
review of the legislation on CEFM in the 37 countries of the
Asia-Pacific region have documented the efforts undertaken
by parliaments in the region to develop effective responses to
CEFM in terms of legislation and enforcement.

In the conclusions of that seminar (see Annex 1),
parliamentarians agreed that violence against women and girls,
including the practice of CEFM, is one of the most prevalent
human rights violations, sparing no country. It is an extreme
manifestation of unequal power relations between men and
women and is deeply entrenched in the private as well as
public spheres.

Parliamentarians reviewed the regional data on the prevalence
of CEFM and took note of scientific evidence of its effects

on the lives, development, education and health of children.
CEFM robs a girl of her childhood, puts her health and growth
at risk, disrupts her education, limits her opportunities for
empowerment and social development, and increases her risk
of exposure to violence and abuse.

Parliamentarians took note of the high economic and financial
costs of violence against girls and women, borne by victims,
their families, communities, and society as a whole. They
agreed to further explore the relevant data and make the case
for advocacy and action.

Parliamentarians agreed that CEFM and other forms of
violence against girls and women are complex and require a
comprehensive and inclusive response. Although important
achievements have been made in the region in terms of

legal and policy reforms, many challenges and gaps remain,
particularly in the areas of comprehensive service provision,
funding, access to justice, harmonization of different legal
sources and traditional attitudes and norms, all of which stand
in the way of effective law enforcement.

Noting the range of efforts already made to bring national
legislation into line with international human rights
instruments, such as CEDAW and CRC, parliamentarians also
underscored that even the best legislation cannot stand on its
own. Cross-cutting measures must accompany it to produce a
positive impact on the ground.

Ending CEFM requires a comprehensive approach, addressing
different aspects of the lives of girls and families. The latest

report by UNFPA on this subject estimates that, if current
trends continue, some 142 million girls will marry between
2010 and 2020 before reaching their 18th birthday. This
translates into 14.2 million girls married each year, or 37,000
each day.

Countries and other stakeholders from national and
international communities, including parliamentarians, are
called upon to play a role in efforts to end CEFM.

Comprehensive empowerment of girls through educational,
economic and health resources, including by enabling
provision of sexual and reproductive health information and
services, as well as drawing attention to the risks and rights
violations associated with CEFM, are the core elements of a
successful approach.

Legal, cultural, social and economic determinants need to be
comprehensively addressed, taking a holistic approach.

Strategies for ending CEFM recommended to the Commission
on the Status of Women include:

e supporting legislation to increase the minimum age of
marriage for girls to 18 years;

¢ enforcing legislation to increase the minimum age of
marriage for girls to 18 years;

e providing equal access to quality primary and secondary
education for both girls and boys;

e mobilizing girls, boys, parents and leaders to change
practices that discriminate against girls and to create social,
economic and civic participation opportunities for girls and
young women;

e providing girls who are already married with options for
schooling, employment and livelihood skills, sexual and
reproductive health information and services (including HIV
prevention), and offering recourse to services in cases of
violence in the home;

e addressing the root causes of child marriage, including
poverty, gender inequality and discrimination, the low value
placed on girls, and violence against girls.

Among these interventions, legislation to stop CEFM is
particularly critical.
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Child, early and forced marriage
legislation country profiles

AFGHANISTAN

General background (7, 2)

Total population (thousands) 2012: 30,552
Population under age 18 (thousands) 2013: 16,536
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 90

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent), 2008-2013:

Secondary school participation, net attendance ratio (per cent), 2008-2013:

Child marriage rates (7, 3)5

Married by age 15 (per cent) 2010-2011:
Married by age 18 (per cent) 2010-2011:

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,

Convention on the
Rights of the Child

Convention ratified

Convention on the
Elimination of All Forms
of Discrimination

37.4 (urban 60, rural 33.1)
670
male 64; female 48

male 42; female 23

15
40

Convention neither

Convention ratified . .
ratified nor signed

Convention on Consent
to Marriage, Minimum
Age for Marriage

International Covenant
on Economic, Social
and Cultural Rights

(1989) Child Prostitution and . and Registration of
Child Pornography gl e e el i8] Marriages (1962)
(2000)
1994 2002 (a) 2003 1983 (a)

(a) = accession

2. Constitutional provisions

The current Constitution of the Islamic Republic of Afghanistan

was adopted by the delegates of a constituent assembly
(Loya Jirga) representing the Afghan people, held between
13 December 2003 and 4 January 2004, and formally ratified
by the Afghan President on 26 January 2004. Article 6 of the
Constitution recognizes the mandate of the State to ensure
respect for fundamental rights:

The state shall be obligated to create a prosperous and
progressive society based on social justice, preservation
of human dignity, protection of human rights, realization

5 Percentage of women aged 20—24 who were first married or in union before age 15 and before
age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
Afghanistan are from the Multiple Indicator Cluster Survey 2010-2011.

of democracy, attainment of national unity, as well as
equality between all peoples and tribes and balance
development of all areas of the country.

Among these fundamental rights, detailed under Chapter 2:
Fundamental rights and duties of citizens, Art. 23 recognizes
the right to life, providing that “life is the gift of God as well as
the natural right of human beings. No one shall be deprived of
this except by legal provision”. Article 52 stipulates the right
to free preventive health care and treatment of diseases, as
well as access to medical facilities for all citizens. In addition,

Numbers indicated in the text in italics are references, included at the
end of each country profile.
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Afghanistan

under the same article the State is required to encourage
private medical services and healthy physical education.

Article 22 guarantees equality between men and women
before the law: “Any kind of discrimination and distinction
between citizens of Afghanistan shall be forbidden. The citizens
of Afghanistan, man and woman, have equal rights and duties
before the law.”

Under Art. b4, the family is considered a fundamental pillar
of society, and the State shall protect its physical and spiritual
health avoiding behaviour contrary to the principles of Islam.
Under the same article, special protection is guaranteed

to children and mothers, with particular attention to the
upbringing of children.

As affirmed by Art. 2, Islam is the religion of the Islamic Republic
of Afghanistan, and under Art. 3 “no law shall contravene the
tenets and provisions of the holy religion of Islam”.

3. Statutory law

Afghanistan has a mixed legal system of civil, customary
and Islamic law (4). Family law in Afghanistan is drawn

from the Civil Code (or Law) of 1977 and the Marriage Law
of 1971, which are considered to be in accordance with
hanafi jurisprudence.® The rules of the Civil Code on family law
are applicable to all Afghans except for the Shiite population.
According to Art. 131 of the Constitution of Afghanistan,

the Shiite Code of Personal Status, which is based to a large
extent on hanafi jurisprudence, shall be applicable rather
than statutory law in cases of personal status related to
Shiites (5, p. 7-12). Article 2 of the Civil Code establishes
that “in cases the law has no provision, the court shall issue
a verdict in accordance with the fundamental principles of
hanafi jurisprudence of Islamic sharia to secure justice in the
best possible way”. However, due to lack of awareness of
the provisions of the Code among the population, customary
practices often regulate family and marriage practices

(5, p. 17-24).

The necessity of consent to marriage was first stipulated in
the Marriage Law of 1971, nullifying customary and traditional
marriages conducted without the consent of both spouses.
The law did not, however, abolish the legal marriage age of 15,
which had been set by the Marriage Law of 1960. However,
Art. 19 of the revised law stated that “a marriage contract

for a minor, in the absence of the permission of a sharia wali
(guardian) or a legal marriage certificate, is not valid” (5,

p. 17-24).

The legal minimum age for marriage is set at 18 for boys
and 16 for girls (Art. 70), but for girls drops to 15 with the
permission of her father or of a judge (Art. 71). Article 60
defines marriage as a contract legitimizing the cohabitation of

6 The Hanafi School is one of the four major schools of Sunni Islamic legal reasoning and repositories
of positive law. Hanafi doctrines have always been considered among the most flexible and
liberal in Islamic law, including in the areas of criminal law, treatment of non-Muslims, individual
freedoms, marriage and guardianship, and ownership and use of property. Officially adopted by
the Ottoman Turks in the 16th century and codified in the Mejelle, hanafi jurisprudence remains
the most influential school in the world today and is used in Jordan, Lebanon, Pakistan, Syria,
Turkey and the United Arab Emirates. With respect to family and personal law issues, hanafi
figh predominates in Bangladesh, Egypt, India, Irag, Pakistan, Syria and, for significant minority
populations, in Iran and Malaysia. The Constitution of Afghanistan privileges hanafi jurisprudence
as a residual source of law in the absence of explicit legislation or other constitutional provisions.
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a man and a woman for the purpose of starting a family and
creating rights and obligations for the parties. Marriage shall,
according to Art. 66, take effect by offer and acceptance.

Marriage registration is regulated under Art. 61, which provides
for the registration of the marriage contract in the official
marriage deed by the respective office and prepared in three
copies. Following registration, the marriage deed shall be
brought to the notice of the Identification Registration Office
and recorded in the special registration book. Birth registration
is regulated under Art. 37 of the Civil Code.

Marriage and family as related to Shiite Afghans are regulated

by the Shiite Personal Status Law of 2009. This law, which only
applies to the Shia denomination of Afghanistan, preserves the
distinctions that are inherent between the Shia and Sunni Muslim
religions of Afghanistan. According to Art. 99, the marriage

of underage wards (girls or boys) is admissible under the
authorization of a guardian or a court and can be rejected by the
ward once he or she reaches puberty. The age of marriage for
women has been raised since the first draft of the bill from 9 to
16 for girls and 18 for boys, based on the solar calendar. Marriage
of minor males and females and insane males and females
contracted in court by their guardians, if unnecessary and not
considered in the best interests of the ward, is prohibited. Minor
males and females after reaching puberty, and insane males and
females once cured, can revoke such marriage contracts (Shiite
Personal Status Law, Art. 90 and Art. 99).

4. Customary/religious/traditional/tribal frameworks

Islamic and customary laws are dominant in Afghanistan.
Article 3 of the Constitution provides that “in Afghanistan, no
law can be contrary to the beliefs and provisions of the sacred
religion of Islam”. Most of the family law regulations of the
Civil Code are based on the hanafi madhhab, but there are
also rules borrowed from other schools of law, such as maliki
jurisprudence. Hanafi law is considered the main source of
law. In addition to un-codified hanafi law, customary law is
also applied in family matters. Traditional/customary law as
applied in more recent centuries has remained un-codified and
unwritten. It consists of accepted practices and values publicly
respected and obeyed by the people. According to Islamic law,
a girl can be married off when she reaches the age of puberty
and when she is considered “physically mature”.

5. Provisions and sanctions

Provisions relevant to CEFM are covered under the Law on
Elimination of Violence against WWomen of August 2009 (EVAW)
and the Penal Code. For the first time in Afghanistan, EVAW
criminalized 22 acts of violence against women and harmful
practices. With regard to marriage, Art. 28 entails penal sanction
with a minimum sentence of two years imprisonment for
marrying a girl under 15; Art. 24 prohibits the sale and purchase
of women for the purpose or under pretext of marriage; and
Art. 26 prohibits forced marriage, as follows: “if a person
engages or marries a woman who has attained the legal age of
marriage without her consent, considering the circumstances,
he/she shall be sentenced to medium imprisonment of not less
than 2 years and the marriage or engagement shall be revoked
in accordance with the provisions of law”.
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Afghan criminal law is regulated by the 1976 Penal Code.
Criminalization of forced marriage depends on victims filing a
complaint, while child marriage is not an explicit offence under
the criminal code. Article 425 of the Penal Code states that

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Afghanistan

“a person who carries off a girl, who is sixteen years or over,

at her own will from her parents’ residence for the purpose of
lawfully marrying her, shall not be deemed as having committed
an act of kidnapping”.

Found Not found

More than 20 years of war, civil unrest and displacement have exacerbated poverty in Afghanistan. With more than half
the population of Afghanistan under the age of 19, most Afghan lives have been shaped by war. Many cultural, social and
economic factors contribute to the persistence of CEFM, which is often linked to extreme poverty and is one of the most
pervasive of all discriminatory practices affecting girls and women in the country today.

In the concluding observations of 2011, the Committee on the Rights of the Child was concerned that only limited action has
been taken by the State Party to combat widespread sexual abuse and exploitation of children, and that perpetrators of such
abuse may enjoy impunity. Girl victims of sexual abuse and exploitation are at risk of so-called honour killing, the practice of
baad (settlement of disputes by giving away girls) or forced marriage with their abuser, and rejection by their families. The
Committee was also concerned that adolescent pregnancy is a consequence of the widespread practice of early marriage,

and one of the leading causes of maternal mortality (6).
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AUSTRALIA

General background (7, 2)

Total population (thousands) 2012: 23,343
Population under age 18 (thousands) 2013: 5,345
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 15

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent), 2008-2013:

Secondary school participation, net attendance ratio (per cent), 2008-2013:

Child marriage rates (7,3)7

Married by age 15 (per cent):
Married by age 18 (per cent):

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the

Convention ratified

100 (urban N/A, rural N/A)
64,680

male N/A; female N/A
male N/A; female N/A

N/A
N/A

Convention neither

Convention ratified . .
vent " ratified nor signed

Convention on Consent

Convention on the
Rights of the Child

Rights of the Child on
the sale of Children,

Convention on the

Elimination of All Forms

of Discrimination

International Covenant
on Economic, Social
and Cultural Rights

to Marriage, Minimum
Age for Marriage

(1989) Child Prostitution and : and Registration of
Child Pornography [ RSEEE H1Elae] Marriages (1962)
(2000)
1990 2000 1984 (a) 1998 (a)

(a) = accession

2. Constitutional provisions

The Australian Constitution of 1901 established a federal
system of government, whose powers are distributed between
the federal government and the states. The states and
territories have independent legislative power in all matters not
specifically assigned to the federal government. Where there
is any inconsistency between federal and state or territorial
laws, federal laws prevail. Federal laws apply to the whole

of Australia.

Although Australia does not have constitutional protection of
human rights, it is a party to several international human rights
instruments and is aligned with international human rights
standards (4).8

7 Percentage of women aged 2024 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
Australia not available.

8 See point No. 1 Relevant International Treaties, and Annex 2.

3. Statutory law

Australia has a common law system based on a fundamental
belief in the rule of law, justice and the independence of the
judiciary (56). The common law system, as developed in the
United Kingdom, forms the basis of Australian jurisprudence.

Marriage in Australia is regulated by the Marriage Act No. 12
of 1961, which applies to men and women without distinction,
and by the Marriage Regulations No. 31 of 1963. According
to the Marriage Act No. 12, marriage is not permissible unless
the parties to the prospective marriage have attained the

age of 18 (Art. 11). However, in exceptional circumstances,®

a court applying common law principles may be able to grant
exceptional approval to an individual between 16 and 18 years
of age wanting to marry a specific person over the age of 18
(6). Parental consent to the marriage of a minor is regulated
under the Marriage Act No. 12 (sections 7-13, Division 1,

Part 1) and is another exception to the aforementioned

legal age of marriage. The Marriage Act No. 12 contains
detailed provisions on marriage registration and celebrants.

9 Articles 14-16 of the Act No. 12 of 1961 taking into account amendments up to Marriage
Amendment (Celebrant Administration and Fees) Act 2014.
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Jurisdictions of New South Wales, Victoria, Queensland,
Western Australia, South Australia, Tasmania and Australian
Capital Territory have imposed the obligation to have births
registered at the state level, as per the Births, Deaths and
Marriages Registration Act, all enacted in 1995 and 1996.

All states and territories have specialized children’s courts with
jurisdiction over offences committed by young people.

4. Customary/religious/traditional/tribal framework

Customary law is hugely empowering in many indigenous
communities, as a form of social organization and justice that
maintains and sustains traditions going back millennia.

In the past, for aborigines, marriage was a primary means of
maintaining attachment to land (7). An important traditional
way in which marriages were arranged was infant betrothal.
Usually this was between a young girl and an older man. A girl
could be betrothed either as a potential mother-in-law or as a
wife even before she was born.

Today, however, these practices have changed, since
aborigines have been exposed to new values beyond
indigenous culture. The exchange of marriage promises
continues in many traditionally oriented aboriginal
communities, although some changes have taken place. For
example, the age difference between spouses has decreased,
and a girl will not marry her promised husband until she leaves
school. Nowadays, arranged marriages are less common,
especially those where the disparities in age are large (8).

5. Provisions and sanctions

Provisions relevant to CEFM are covered under the
Commonwealth Marriage Act, 1961 (section 95.1), which
criminalizes a person who “goes through a form of marriage

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage

Spousal consent to marriage

No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Australia

ceremony with another person who is not of marriageable
age”. Itis an offence for a person to solemnize, or purport to
solemnize, a marriage if the person “has reason to believe that
one or both of the parties are not of marriageable age”. The
authorized celebrant must therefore carefully check the ages of
both parties from their birth certificates or extracts. Marrying
persons not of marriageable age is also covered in Section 6.1
of the Criminal Code. An exception can be taken into account
if the defendant proves that he or she believed on reasonable
grounds that the other person had attained the age of 18 years
or had previously been married. Under the Marriage Act

No. 12, Sections 7-13, Division 1, Part Il of this provision, the
marriage of a person under the marriageable age can only

be valid on the presentation of a document proving parental
consent containing all legal requirements. Otherwise the
celebrant shall be liable for an offence against sub-regulation

(9).

The Slavery, Slavery-like Conditions and People Trafficking

Act of 2013 amended the Commonwealth Criminal Code Act
of 1995 to recognize “forced marriage as a serious form of
exploitation and a crime”. According to Art. 270.7.A of the
Criminal Code, “a marriage is a forced marriage if one party

to the marriage (the victim) entered into the marriage without
freely and fully consenting”. The offences can, therefore, apply
to any person with a role in bringing about the forced marriage,
including families, friends, wedding planners or marriage
celebrants. An offence may be aggravated, including when the
victim is under 18.

The Australian Human Rights Commission Act of 1986 details
the powers and functions of the Australian Human Rights
Commission as the Commonwealth agency responsible for
monitoring and promoting human rights protection. It is
possible for children and/or their representatives to challenge
violations of their rights by initiating civil legal proceedings at
the state or territory level.

Not found

Found

Not taken into account for
aboriginal marriages

No registration for aboriginal
marriages
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Additional factors

Australia is a party to the major international human rights instruments. However, it has not acted to incorporate them into
domestic law, meaning that at the domestic level they are not directly enforceable or justiciable. As Barwick and Gibbs
observed in Bradley v The Commonwealth, the approval by the Commonwealth Parliament of the Charter of the United
Nations in the Charter of the United Nations Act 1945 “did not incorporate the provisions of the Charter into Australian law. To
achieve this result the provisions have to be enacted as part of our domestic law, whether by Commonwealth or State statute.
Section 51(xxix) [the external affairs power] arms the Commonwealth Parliament ... to legislate so as to incorporate into our
law the provisions of [international] conventions” (70). A clear statement of intent to introduce notions of human rights into
the common law has been made in the 1992 case Mabo v. Queensland (77).

Additionally, the issue of consent is a key component in the fight against CEFM, especially among Indigenous Australians
who follow customary law. It is important to have a clear understanding of what constitutes consent, both in fact and in law.
Education about consent is routinely reinforced in urban communities through television campaigns such as the “No Means
No"” advertisements, and consent messages continue to be an important component of school curricula (1). The Australian
Government currently provides the Support for Trafficked People Program for any person identified by a law enforcement
agency as a potential victim of forced marriage (72).
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Bangladesh

BANGLADESH

General background (7, 2)

Total population (thousands) 2013:
Population under age 18 (thousands) 2013:

Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012:

Birth registration (per cent) 2005-2013, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)°

Married by age 15 (per cent) 2011:
Married by age 18 (per cent) 2011:

Legal framework
1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the Sale of Children,

Convention on the
Elimination of All Forms
of Discrimination

Convention on the
Rights of the Child

Convention ratified

156,595

56,666

128

31 (urban 35, rural 29)
1,080

male 77; female 81

male 43; female 47

29
65

Convention ratified Convention ratified

Convention on Consent
to Marriage, Minimum
Age for Marriage

International Covenant
on Economic, Social
and Cultural Rights,

(1989) Child Prostitution and . and Registration of
Child Pornography gl o=t () (1366} Marriages (1962)
(2000)
1990 2000 1984 (a) 1998 (a) 1998 (a)

(a) = accession

2. Constitutional provisions

The Constitution of Bangladesh was adopted on 4 November
1972 and then amended in 1977 to remove the principle of
secularism from Part Il, entitled Fundamental principles of
State policy.

Fundamental rights are guaranteed under the provisions of Part Ill.
Under Article 44, any complaint of violations of these fundamental
rights shall be addressed to the High Court Division."" The
Constitution recognizes the rights to public morality and life, and
protection of the rights to life and personal liberty, together with
the right to health, in Art. 32'? and Art. 18.1," respectively.

10 Percentage of women aged 20—24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
Bangladesh are from the Bangladesh Demographic and Health Survey 2011.

Art. 44: (1) The right to move the High Court Division in accordance with clause (1) of Article 102
for the enforcement of the rights conferred by this Part of guaranteed. (2) Without prejudice to
the powers of the High Court Division under Article 102, Parliament may by law empower any
other court, within the local limits of its jurisdiction, to exercise all or any of those powers.

12 Art. 32: No person shall be deprived of life or personal liberty save in accordance with law.

13 Art. 18.1: The State shall regard the raising of the level of nutrition and the improvement of public
health as moving its primary duties, and in particular shall adopt effective measures to prevent
the consumption, except for medical purposes or for such other purposes as may be prescribed by
law, of alcoholic and other intoxicating drinks and drugs which are injurious to health.

Education is established as an objective under the Directive
Principles of State Policy in Bangladesh. The Bangladesh
Supreme Court has specifically linked denial of education to
child marriage, stating that “lack of education of the children
creates a vicious cycle of poverty (31.5% in 2010). The girls
who are deprived of education become targets of early
marriage, and as illiterate mothers beget illiterate children,
which again stokes the poverty cycle” (4).

Constitutional protection of women's rights and the assertion
of gender equality come under the Fundamental Principles of
State Policy and are enshrined in Art. 19.3 on the participation
of women in all spheres of national life. Additionally, from

Art. 27 to Art. 29 of the section on fundamental rights, the
Constitution affirms equality of all citizens before the law and
the rights to equality and non-discrimination on the basis of
sex.' The Constitution of Bangladesh allows the Government
to make “special provision[s] to protect women and children”.
The right to free and compulsory education is guaranteed
under Art. 17 in the following terms:

14 Art. 28.2: Women shall have equal rights with men in all spheres of the State and of public life.
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[T]he state shall adopt effective measures for the
purpose of (a) establishing a uniform, mass-oriented
and universal system of education and extending free
and compulsory education to all children to such stage
as may be determined by law; (b) relating education

to the needs of society and producing properly trained
and motivated citizens to serve those needs; removing
illiteracy within such time as may be determined by law.

The 1988 amendment added Art. 2(a), which declares Islam the
official State religion while reiterating that other religions may
be practised in peace and harmony in the Republic. The last
and 15th Amendment Bill, passed on 20 June 2011, made the
following changes: (a) Islam is still the State religion along with
Bismillahi-Ar-Rahmanir-Rahim, (b) Art. 12 restoring secularism
and freedom of religion is revived. Finally, from the legislative
perspective, it is important to highlight that provisions of the
Constitution (more than 50 articles) were made unamendable.

3. Statutory law

Bangladesh has a mixed legal system of mostly English
common law and Islamic law (5). Although Bangladesh has a
full set of laws dealing with the issue of CEFM, because such
laws commonly conflict with customary and religious laws
and practices, there are some gaps in their implementation (6).
Together with the Child Marriage Restraint Act of 1929 (CMRA)
(7), other key legislative sources, such as the Guardians and
Wards Act of 1890, the Muslim Personal Law (sharia), the
Application Act of 1937, the Dissolution of Muslim Marriages
Act of 1939, the Muslim Family Law Ordinance of 1961, the
Muslim Marriages and Divorces Act of 1974 and the Family
Courts Act of 1985, govern the issue in the country.

CMRA is the main law concerning the practice of CEFM and

the obligations of persons involved in preventing CEFM (7). This
Act defines a “child” as a male person under 21 years of age or

a female person under 18 years of age (Section 2.a) and defines
“child marriage” as a marriage to which either of the contracting
parties is a child. It also establishes penal sanctions for contracting
underage marriage, though such unions are not considered invalid.

Despite the fact that the legal age for a girl to marry is 18, under
the Special Marriage Act of 1872 in the case of non-religious
marriage, girls who have attained the age of 14 can marry upon
parental consent (Special Marriage Act, section 2.2). Although
CMRA provides penal sanctions for those who knowingly
participate in the contracting of an underage marriage, the
resulting marriages remain valid under the law (8) and continue to
be supported by the religious personal laws of marriage (9).

Until 2006, Bangladesh's birth registration system was
governed by legislation developed in 1873 that did not require
birth registration for access to services. The Births and Deaths
Registration Act, which the Government adopted in 2004 and
which came into force in 2006, stipulates that birth certificates
are to be used as proof of age for a number of administrative
procedures (70).

The Hindu Marriage Registration Act of 2012, which authorizes
Government officials to appoint a Hindu marriage registrar in
every location across the country, specifies that marriages of
women under 18 or men under 21 will not be registered. It
keeps the provision of marriage registration optional, however.
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4. Customary/religious/traditional/tribal framework

The coexistence of civil law alongside religious personal law
permitting marriage before 18 creates a complex legislative
situation. Such early marriage is acceptable in some
circumstances under Muslim, Hindu and Christian personal
laws. Muslim personal law permits the marriage of girls at 14.

In Bangladesh, the majority of Muslims follow the Sunni-
Hanafi school of legal thought, certain components of which
have been codified and amended under the Muslim Family
Laws Ordinance of 1961 (77, 72). However, much of Muslim
personal law is unlegislated, the basis for the law being Hanafi
figh (e.g. marriage guardianship).

According to Muslim law, after the announcement of an
engagement and before the wedding takes place, a formal
contract (kabin) is drawn up and signed in the presence of a
licensed marriage registrar (kaz/) at a ceremony attended by
both sides of the family. The contract notes the consent of
the couple to marry and specifies the amounts of prompt and
deferred mehr or bride price,'™ which cannot be renegotiated
after the marriage has become legal (73).

The Bangladesh Muslim Family Laws Ordinance has also
incorporated some amendments to the provision of the
Dissolution of Muslim Marriages Act of 1939, entitling a girl
contracted into marriage by her father or other guardian before
the age of 18 to repudiate the marriage, provided it has not
been consummated, before attaining the age of 19 (74).

Regarding marriage registration, Christian and Muslim
personal laws require it but there is no uniform system for
record-keeping, and enforcement is poor. The Hindu Marriage
Registration Act of 2012, on the other hand, allows for but
does not require marriage registration

5. Provisions and sanctions

Sections 4-6 of the CMRA state that “whoever, being a male
above 21 years of age, or being a female above 18 years of

age, contracts a child marriage shall be punishable with simple
imprisonment which may extend to one month, or with fine
which may extend to one thousand Taka (US$ 14), or with
both”. This punishment applies to a parent or guardian who
allows a child marriage to take place and any person who
solemnizes a child marriage. However, if the person solemnizing
an early marriage proves there was reason to believe it was not a
child marriage then he or she is not punished by law. In addition
to that, without clear provisions invalidating child marriages,

the prominence of religious personal laws means that child
marriages are legally recognized (valid), even though penal
sanctions are applicable to those who facilitated them (75).
Moreover, according to a recent report, despite the punishments
stipulated by CMRA, the penal sanctions for parents, guardians
and the persons who solemnize child marriages are so minor as
to be irrelevant, and the provisions addressing child marriage
under national law are routinely ignored (76).

The Government of Bangladesh has recently drafted a bill
entitled the Child Marriage Prevention Act of 2014, approved
by the Cabinet on 15 September 2014. Cabinet Secretary
M. Musharraf Hossain Bhuiyan declared that the draft of this

15 Mehris the traditional Islamic bride price, which functions as a prenuptial agreement in Bangladesh.
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new law has been finalized, with the provision of a maximum
two-year jail sentence, a fine of Tk 50,000 or both, and a
minimum six-month jail sentence, a fine of Tk 10,000 or both for
violation of the law. According to the proposed law, all persons
under 18 would be considered children, and boys under 21 and
girls under 18 would be considered minors. The marriage of a
minor and an adult would be considered a child marriage.

According to the Bangladesh Penal Code 1860, Section 375:

A man is said to commit “rape” who except in the case
hereinafter excepted, has sexual intercourse with a
woman under circumstances falling under any of the five
following descriptions: Firstly — Against her will. Secondly
— Without her consent. Thirdly — With her consent, when
her consent has been obtained by putting her in fear

of death, or of hurt. Fourthly — With her consent, when
the man knows that he is not her husband, and that her
consent is given because she believes that he is another

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage

Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Bangladesh

man to whom she is or believes herself to be lawfully
married. Fifthly — With or without her consent, when she
is under fourteen years of age.

An exception is also highlighted under the same article stating
that “sexual intercourse by a man with his own wife, the wife
not being under thirteen years of age, is not rape”.

In terms of punishment for rape, Section 376 of the same Code
clarifies that:

Whoever commits rape shall be punished with
[imprisonment] for life or with imprisonment of either
description for a term which may extend to ten years,
and shall also be liable to fine, unless the woman raped
is his own wife and is not under twelve years of age, in
which case he shall be punished with imprisonment of
either description for a term which may extend to two
years, or with fine, or with both.

Found Not found

Disparity of marriageable
ages between civil law and
religious law

Optional

Optional as per Hindu
marriage Registration Bill
2012 but mandatory as per
Christian and Muslim laws

The incidence of CEFM in Bangladesh has decreased but remains high. The use of law as a means of regulating early
marriage is not sufficient, although policies such as adoption of the International Conference on Population and Development
Programme of Action (1994) and the Birth and Death Registration Act (2004) seem to have had some effect. Additional
strategies to address CEFM include further reform of the law, communication and education through religious leaders,
improvements to women'’s economic status, promotion of female education, provision of more employment opportunities
for women and assured access to information in rural areas. In particular the Government of Bangladesh has made relevant
efforts to promote policy and structural change and introduce improved systems and laws to end CEFM. The Government
has focused on strengthening the online birth registration system and enforcing the Child Marriage Restraint Act (1929),

in addition to advocacy initiatives at national and local levels, awareness-raising activities at the community level, capacity-
building and the promotion of community-based actions involving children and adults to stop CEFM. The Ministry of Local
Government, Rural Development and Cooperatives has worked towards the goal of universal birth registration through the
establishment of a low-cost, easy and sustainable birth registration system (70).
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Bhutan

BHUTAN

General background (7, 2)

Total population (thousands) 2012: 754
Population under age 18 (thousands) 2013: 256
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 59

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)'®

Married by age 15 (per cent) 2010:
Married by age 18 (per cent) 2010:

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,

Convention on the
Elimination of All Forms
of Discrimination
against Women (1979)

Convention on the
Rights of the Child

(1989) Child Prostitution and
Child Pornography
(2000)
1990 2009

2. Constitutional provisions

Adopted in 2008, the Constitution of the Kingdom of Bhutan
marked the State’s transition from an absolute monarchy

to a democratic constitutional monarchy. The Constitution
recognizes the mandate of the State to ensure the respect of all
fundamental rights, which are listed under Art. 7 and enforced
under the provisions of Art. 7.23."7 Additionally, as stated in
Art. 9.3, “the state shall endeavour to create a civil society free
of oppression, discrimination and violence, based on the rule of
law, protection of human rights and dignity, and to ensure the
fundamental rights and freedoms of the people”.

Article 7.1 guarantees the right to life and Art. 9.21 guarantees
the right to health, including free access to basic public health
services using both modern and traditional medicines. Under
Art. 9.17, the State addresses gender-based discrimination,
exploitation and violence. Article 7.15 recognizes equality

16 Percentage of women aged 20-24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html#sthash.
wDiHW4I7.dpuf. Data for Bhutan are from the Bhutan Multiple Indicator Cluster Survey 2010.

17 Constitution of the Kingdom of Bhutan, Art. 7.23: “All persons in Bhutan shall have the right to
initiate appropriate proceedings in the Supreme Court or High Court for the enforcement of the
rights conferred by this Article, subject to section 22 of this Article and procedures prescribed
by law.”

99.9 (urban 100, rural 99.8)
2,390
male 96; female 95

male 54; female 56
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Convention neither
ratified nor signed

Convention neither
ratified nor signed

Convention ratified

. Convention on Consent
International Covenant ) o
to Marriage, Minimum

on Economic, Social e e
T G ) U] s and Registration of

1L Marriages (1962)

1981

before the law and effective and equal protection of the law
without discrimination on the grounds of sex or civil status,
among others. Article 9.19 of the Constitution provides that
the State shall endeavour to promote those conditions that are
conducive to cooperation in community life and the integrity of
the extended family structure.

Article 9.18 addresses the protection of children in the
following terms: “The state shall endeavour to take appropriate
measures to ensure that children are protected against all
forms of discrimination and exploitation including trafficking,
prostitution, abuse, violence, degrading treatment and
economic exploitation.”

3. Statutory law

Bhutan has a mixed system of common law and customary
law (4). The Zhabdrung's Code, which serves as the foundation
of the contemporary Bhutanese legal system, brings in
principles of Buddhism and natural justice and also reflects the
culture and lifestyle of the Bhutanese people (5).
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http://data.unicef.org/child-protection/child-marriage.html#sthash.wDiHW4l7.dpuf

Bhutan

In the context of this review, the authors considered the
Marriage Act of Bhutan of 1980, the Child Care and Protection
Act of 2011 and the Citizenship Act of 1977. According to

the Marriage Act, “a person has the right to marry any other
person, irrespective of status, caste, wealth or appearance,
provided the persons contracting the marriage thereof have
expressly consented to their marriage” (Kha 1-2).

The minimum legal age for marriage was previously set at 18
for boys and 16 for girls (Kha 1-14) and then revised in 1996, to
18 for both girls and boys. The Child Care and Protection Act
defines a “child” as a person under 18 (Art. 16).

Registration is mandatory for both civil and religious marriages.
A birth certificate is required under Art. 16 of the Child Care and

Protection Act to determine the age of persons wishing to marry.

Article 17 specifies that in the absence of a birth certificate,
determination of a child’'s age “may be based on information
from the child or testimonies of other persons considering the
physical appearance of the child or expert medical opinion and
other relevant evidences”. The Citizenship Act also requires the
registration of children within one year of birth.

4. Customary/religious/traditional/tribal frameworks

The Constitution of Bhutan recognizes Buddhism as “the
spiritual heritage of Bhutan, which promotes the principles
and values of peace, non-violence, compassion and tolerance”
(Art. 3.1). Article 3.3 states the following: “It shall be the
responsibility of religious institutions and personalities to
promote the spiritual heritage of the country while also
ensuring that religion remains separate from politics in Bhutan.
Religious institutions and personalities shall remain above
politics.” Family-related issues are largely a matter of custom.
In the past, marriage, divorce and adoption have usually been
managed through recourse to Buddhist or Hindu religious law.
However, customary family practices have been supplemented
and superseded by the Marriage Act of 1980, which placed
marriage within the jurisdiction of the courts.

5. Provisions and sanctions

Legislative texts including sanctions relevant to CEFM
include the 2004 Penal Code, the Marriage Act of 1980 and
the Child Care and Protection Act of 2011. The Marriage Act
makes child marriage punishable by an administrative fine of

Child, early and forced marriage legislation country profiles

300-1,000 ngultrums as well as the return of any property
received for the marriage. The fine increases if the same
offender marries or tries to marry a child a second time (6).

Kha 1-11 provides that “The traditional performance of marriages
between minors as mentioned hereafter in Section Kha 1-14
shall also cease with the enactment of this Act. In contravention
of which, the case shall be dealt with in accordance with the
provisions laid down hereinafter in Section Kha 8-20.""8

With respect to marriage certificates, Kha 1-14 provides
the following:

Consequent to the restrictions on the marriages of
minors as stipulated in the aforesaid Section Kha 1-11,
no Marriage Certificates shall be granted for marriages
performed between a male person not attaining the age
of eighteen years and a female not attaining sixteen years
as they are considered not to have attained the full age.

The Marriage Act explicitly covers child marriages under Kha
8-20, in the following terms:

Whereas the performance of child marriages in villages
are deemed to be against the laws, the realization of
expenses so incurred for performing such marriages shall
not be permitted. And where there have been exchanges
of any lands, houses, properties, livestock etc. in such
marriages, then the person who has given such properties
shall have to take them back, and the persons performing
such child marriages in contravention of the prescribed
law shall be punished with a fine extending from
Ngultrums three hundred to Ngultrums one thousand.

Kha 8-21 further specifies that:

If evidence is furnished of the performance of
successive child marriages by resorting to fraudulent
means and of the expenses realized thereof, then the
offender shall be punished with the fine prescribed in
the aforesaid Section Kha 8-20. In addition, the offender
by performing successive child marriages by concealing
the fact of the child’s prior marriages shall be punished
with a separate amount of fine.

18 Kha 8-20: Imposition of fine for performing child marriages.
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6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Bhutan

Found Not found

Religion is separate from
politics

CEFM in Bhutan has substantially decreased since the late 20th century. Nevertheless, in rural and remote areas the incidence
of CEFM is higher, with girls as young as 15 in remote villages reportedly still being married in secret ceremonies. An
additional factor contributing to the persistence of CEFM is that births and marriages often remain unregistered. Furthermore,
in Bhutanese society, girls are expected to marry in their late teens, leading many families to discontinue the education of
teenage girls. A lack of education and poor reproductive health awareness heighten the risk of CEFM for girls in poorer, rural
regions of Bhutan. This also increases their risk of life-threatening complications in pregnancy and childbirth, reduces their
income-generating opportunities and perpetuates the cycle of poverty for affected communities (6).

References

1 The state of the world’s children 2015: Reimagine the
future. Innovation for every child, New York, UNICEF,
2014. Available at http://sowc2015.unicef.org, accessed
2 November 2015.

2  World health statistics 2015, Geneva, WHO, 2015. Available
at http://www.who.int/gho/publications/world_health_
statistics/2015/en/, accessed 2 November 2015.

3 Child marriage, New York, UNICEF, data for 2005-2013
(updated November 2015). Available at http://data.
unicef.org/child-protection/child-marriage.html, accessed
17 November 2015.

4 The world factbook [website], Washington, D.C., United
States Central Intelligence Agency, 2014. Available at
https://www.cia.goVv/library/publications/the-world-
factbook/, accessed 18 November 2015.

Judiciary of Bhutan: Introduction to the Bhutanese legal
system, Royal Court of Justice, Judiciary of Bhutan
[website], Royal Court of Justice; undated. Available

at http://www.judiciary.gov.bt/html/judiciary/legal.php,
accessed on 18 November 2015.

Child marriage in Southern Asia: Policy options for action,
Nanda, P, Verma, R. K., Abrahamson, J., International
Centre for Research on Women (ICRW), Commissioned

by the Asian Forum of Parliamentarians on Population

and Development (AFPPD), supported by UNFPA and
Australian Aid, ICRW, 2012. Available at http://www.icrw.
org/files/publications/CHILDMARRIAGE-F-13.pdf, accessed
9 March 2015.


http://sowc2015.unicef.org
http://www.who.int/gho/publications/world_health_statistics/2015/en/
http://www.who.int/gho/publications/world_health_statistics/2015/en/
http://data.unicef.org/child-protection/child-marriage.html
http://data.unicef.org/child-protection/child-marriage.html
https://www.cia.gov/library/publications/the-world-factbook/
https://www.cia.gov/library/publications/the-world-factbook/
http://www.judiciary.gov.bt/html/judiciary/legal.php
http://www.icrw.org/files/publications/CHILDMARRIAGE-F-13.pdf
http://www.icrw.org/files/publications/CHILDMARRIAGE-F-13.pdf

Cambodia

Child, early and forced marriage legislation country profiles

CAMBODIA

General background (7, 2)

Total population (thousands) 2012: 15,135
Population under age 18 (thousands) 2013: 5,583
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 30

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)'°

Married by age 15 (per cent) 2010:
Married by age 18 (per cent) 2010:

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the

Convention ratified

62.1 (urban 74.4, rural 59.9)
1,020
male 86; female 86

male 46; female 45

Convention neither

Convention ratified . .
vent " ratified nor signed

Convention on Consent

Convention on the
Rights of the Child

Rights of the Child on
the sale of Children,

Convention on the
Elimination of All Forms
of Discrimination

International Covenant
on Economic, Social
and Cultural Rights

to Marriage, Minimum
Age for Marriage

(1989) Child Prostitution and : and Registration of
Child Pornography [ RSEEE H1Elae] Marriages (1962)
(2000)
1992 (a) 2002 1992 1992

(a) = accession

2. Constitutional provisions

The Constitution of the Kingdom of Cambodia was adopted
by the Assembly in Phnom Penh on 21 September 1993 at
its Second Plenary Session. Under Article 31, the State shall
recognize and respect human rights, in accordance with the
provisions of the United Nations Charter and the conventions
related to human rights, women'’s rights and children’s rights.

The right to life is guaranteed in Art. 32 and the right to health
in Art. 72, which provides that “the state shall pay attention
to disease prevention and medical treatment. Poor people
shall receive free medical consultations in public hospitals,
infirmaries and maternity clinics”. Under Art. 31, all citizens
are equal before the law, enjoying the same “rights, freedoms
and obligations regardless of race, colour, sex, language,
religious belief, political tendency, national origin, social status,
wealth or other status”. Article 45 provides that all forms

of discrimination against women are to be abolished. Men
and women are equal in all fields, especially with respect to

19 Percentage of women aged 20-24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
Cambodia are from the Cambodia Demographic and Health Survey 2010.

marriage and family matters. Article 46 refers to the protection
of women against certain forms of violence and assaults

on dignity, and also obliges the Cambodian Government to
“provide opportunities to women, especially those living in
rural areas without adequate social support, so they can get
employment, medical care, and send their children to school,
and to have decent living conditions”.

By virtue of Art. 45 of the Constitution, the institution of
marriage is to be entered by mutual consent by one husband
and one wife. Article 45 also explicitly prohibits discrimination
against women, providing to them the right to freely consent
to marriage and the right to equality within marriage and in
family matters.

The Constitution also recognizes the rights of children (Art. 48):

The state shall protect the rights of children as
stipulated in the Convention on Children, in particular,
the rights to life, education, protection during wartime,
and protection from economic or sexual exploitation.
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The state shall protect children from any forms of labour
that are injurious to their educational opportunities,
health and welfare.

Under Art. 43, Buddhism is recognized as the religion of
the State.

3. Statutory law

Cambodia has a civil law system influenced by the United
Nations Transitional Authority in Cambodia, as well as customary
law, communist legal theory and common law (4). In the context
of this review, the authors have taken into consideration the
following sources: the Law on Marriage and Family (1989), the
Civil Code of Cambodia (2007) and the Cambodian sub-decree
on civil status registration No. 103 S-D/BK.

The Law on Marriage and Family (1989) regulates and protects
marriage and the family, to ensure equality of the spouses

in marriage and the family, to emphasize the responsibility

of parents in raising and taking care of their children, and to
promote the moral and educational development of children.
Under this law, marriage is recognized as “a solemn contract
between a man and a woman in a spirit of love in accordance
with the provisions of law” and with the understanding that
they “cannot dissolve it as they please” (Art. 3).

Under Art. b of the Law on Marriage and Family, the legal
minimum age for marriage is 20 for men and 18 for women,
with some exceptions permitted, such as in the case of
pregnancy and upon parental consent. Furthermore, Art. 2
explicitly prohibits the marriage of couples who are too young
(although the age is not specified) and prohibits marriage

by force. The Civil Code of Cambodia (2007) sets the age of
consent at 18 for men and women, to decide for themselves
if they wish to marry (5). However, Art. 953 of the Civil Code
allows marriage involving a minor if the minor wishes to marry
and is at least 16 years old and the other marriageable party
is at least 18 years old, and if the minor has obtained consent
from a parent or guardian. Article 954 of the Civil Code allows
marriage of minors in the case of pregnancy even when both
the boy and girl are under 18, upon consent of the parents

or guardian (Art. 953) or under general guardianship consent
if the marriageable party has the minimum capacity required
(Art. 954).

According to new marriage requirements issued by the
Government of Cambodia on 7 March 2011, and in order to
prevent exploitation and human trafficking and to promote
“honest” marriages, the Government introduced an age limit
and minimum income requirements for foreign men marrying
Cambodian women. As reported in CamproPost that year,
“[m]ale foreigners over the age of 50 are outlawed from
marrying Cambodian women in the country under new rules
designed to crack down on sham marriages and human
trafficking” and “[floreigners earning less than $2580 per
month are also barred from wedding local women”; these
restrictions, however, do not apply to weddings taking place
overseas (6).

Cambodia

All marriages based on the provisions of the Law on

Marriage and Family are deemed valid for the purposes of
registration under Art. 955 of the Civil Code. All births must

be registered with the “commune” or sangkat office within

30 days or be subject to a fine. Failure to register births leads
to discrimination and potential denial of services that require
proof of citizenship. Article 3 of the Cambodian sub-decree

on civil status registration No. 103 S-D/BK imposes the duty
of registration of civil status in the civil status book, including
registration of births, deaths and marriages, as an obligation of
all Cambodian citizens and foreigners living within the territory.

4. Customary/religious/traditional/tribal frameworks

Custom may influence the application of the law in Cambodia.
One example of this is Art. 23 of the Law on Contracts, which
stipulates that if the meaning of a contractual provision is

not clear, it shall be interpreted according to common local
practices or customs. Arranged marriage has been the tradition
in Cambodia for centuries but has become less common

over time.

According to Buddhist teaching, it is an obligation of parents
to find spouses for their children and to marry them into good
families. Traditional Cambodian culture pressures parents

to choose and arrange marriages for their children as a way
to maintain their family pride and honour. Children are also
obligated to do their utmost to maintain their parents’ honour,
and Cambodians believe in showing gratitude to their parents
by repaying them in kind for favours or sacrifices they have
made. Marrying into a good family is considered to be a way
of showing such gratitude to parents, especially for a girl or
young woman (7).

5. Provisions and sanctions

Within the context of CEFM, “marriage of a too young couple
and marriage by force” is prohibited under Art. 2 of the Law on
Marriage and Family (1989).

CEFM is punishable under Art. 10 of Chapter 2 of the law
(“The Act of Selling/Buying or Exchanging a Person”), which
prohibits the unlawful removal of a minor, with or without
abuse of authority over the victim, for the purpose of profit-
making, sexual aggression, production of pornography,
marriage against the will of the victim, adoption or any form of
exploitation (8).

Furthermore, crimes committed completely outside the
borders of Cambodia can be prosecuted in Cambodian

courts if the perpetrator or the victim of the crime is a citizen
of Cambodia. Both local and cross-border trafficking cases

can be prosecuted under the Law on Suppression of Human
Trafficking and Sexual Exploitation. The new law (2008) is

an improvement in that it defines key terms, such as minor,
human trafficking, prostitution, sexual intercourse with a minor
under 15 and child pornography.
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6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Child, early and forced marriage legislation country profiles

Found Not found

Cambodia is a traditionally patriarchal society and women are expected to conform to traditions. Cambodian society and
culture tend to disapprove of children born out of wedlock, so very young girls who become pregnant are likely to be forced
into marriage. Most Cambodian men choose their own wives, although they still seek the advice and approval of their parents
to show their gratitude and preserve family pride and honour. In modern Cambodia, even a young woman can reject her
parents’ wishes if they seek to arrange her marriage, but not many daughters are willing to exercise this option as yet (9).

In 2005, the Ministry of the Interior started paying serious attention to birth registration, establishing the country’s uniform

birth registration (UBR) system (70).

Additionally, given the strong links between CEFM and trafficking, the Government of Cambodia has also intensified efforts
to address trafficking issues, including preparing an annual report on anti-trafficking measures issued by the National
Committee on the Suppression of Human Trafficking, Smuggling, and Labour and Sexual Exploitation (77).
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CHINA

General background (7, 2)

Total population (thousands) 2012: 1,393,337
Population under age 18 (thousands) 2013: 301,233
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 6

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)%°

Married by age 15 (per cent):
Married by age 18 (per cent):

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,

Convention on the
Elimination of All Forms
of Discrimination

Convention on the
Rights of the Child

Convention ratified

N/A (urban N/A, rural N/A)
7,380
male 97; female 97

male 87; female 88

N/A
N/A

Convention neither

Convention ratified . .
vent " ratified nor signed

Convention on Consent
to Marriage, Minimum
Age for Marriage

International Covenant
on Economic, Social
and Cultural Rights

(1989) Child Prostitution and : and Registration of
Child Pornography [ RSEEE H1Elae] Marriages (1962)
(2000)
1992 2002 1980 2001

2. Constitutional provisions

The Constitution of the People’s Republic of China, promulgated
by the Proclamation of the National People’s Congress on

4 December 1982, is the country’s fourth. It was most recently
amended on 14 March 2004. The Constitution enjoys supreme
legal status relative to all other legislation in the State. No law,
administrative rule or regulation may contravene it.

Under that most recent amendment it is now declared that the
“state respects and preserves human rights” (Art. 33). Chapter I
of the Constitution details the fundamental rights and duties

of all citizens of China including, among others, equal access
to health assistance and medical and health services (Art. 45)
and equality before the law (Art. 33). Regarding marriage, as
stated in Article 49, “Marriage, the family and mother and child
are protected by the State” and “[v]iolation of the freedom of
marriage is prohibited”. Additionally, in relation to women's
rights, Art. 48 provides that “Women in the People’s Republic
of China enjoy equal rights with men in all spheres of life, in
political, economic, cultural, social and family life.”

20 Percentage of women aged 20—24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
China not available.

3. Statutory law

China’'s legal system is based on civil law, native customs and
practices with Soviet and German influence (4). The Legislation
Law enacted in 2000 establishes the hierarchy of Chinese
domestic law, in which the Constitution ranks the highest,
followed in order by laws and administrative regulations as set
out in Art. 5 of the Constitution.

Provisions relevant to CEFM in China are covered by the 1980
Marriage Law,?" which is the fundamental law governing
marriage and family relations. Under Art. b, China encourages
late marriage and late childbirth: 22 is the minimum legal

age of marriage for men, and 20 for women (Art. 6). If the
marriageable age has not been attained, marriage is invalid
(Art. 10). According to Art. 2 of this law, the marriage system is
based on the free choice of partners, monogamy and equality
between men and women. China’s 1991 Law on Protection of

21 Law adopted at the Third Session of the Fifth National People’s Congress on 10 September 1980,
and amended in accordance with “Decision Regarding the Amendment of Marriage Law of the
People’s Republic of China)” passed at 21st Session of the Standing Committee of the Ninth
National People’s Congress on 28 April 2001.
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Minors?? was enacted in accordance with the Constitution for
the purpose of protecting the lawful rights of minors.

In regard to the registration of births, the mechanism most
commonly used is hukou (or huji), a record in the system of
household registration required by law in China. It identifies

a person as a resident of an area and includes identifying
information such as name, parents, spouse and date of birth.
Regulations on Control of Marriage Registration, promulgated
by Decree No. 1 on 1 February 1994, were enacted to
strengthen the administration of marriage registration, which
they make mandatory.”®

4. Customary/religious/traditional/tribal frameworks

In China, there are different customary models of marriage,
ranging from those where parents control the entire procedure
(from initiating negotiations to concluding the marriage
arrangements) without consulting the principal parties, to
those where the parents request the consent of the principal
parties before finalizing the arrangements (5).

Although the 1980 Marriage Law required older generations to
relinquish their powers of control in family matters (including
marriage arrangements), parents still generally maintain control
over the initiation of marriage negotiations in rural areas, and
their consent remains a prerequisite for the conclusion of
marriage negotiations in urban areas (5).

Chinese traditional culture has a significant influence on birth
registration. There have been reports that it is customary
practice for parents not to register daughters due to the
traditional preference for male children within Chinese culture.

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law

Mandatory birth registration

Mandatory marriage registration

22 Law on Protection of Minors adopted at the 21st Meeting of the Standing Committee of the
Seventh National People’s Congress on 4 September 1991 and promulgated by Order No. 50 of
the President of the People’s Republic of China on 4 September 1991.

23 For marriages between Chinese citizens within China, Chinese citizens and foreigners, between
overseas Chinese and domestic citizens, between residents who come from Hong Kong, Macau
and Taiwan and inland citizens (Art. 2) who “shall truthfully provide to marriage registration
authorities relevant certificates and documents requested by this regulation”.

China

Parents have in some cases not registered their daughters due
to perceived public disapproval (6).

5. Provisions and sanctions

Forced marriage is prohibited under the 1980 Marriage Law
in the following situations: marriage upon arbitrary decision
by any third party, mercenary marriage, and any other acts of
interference in the freedom of marriage (Art. 3).

Furthermore, under Art. 11 of the Law on Protection of Minors,
parents and guardians of children are liable for permitting

or forcing such a marriage. If they refuse to perform their
duties in accordance with the lawful rights and interests of
the minors under their guardianship, they shall be punished
according to the law and, upon application by the person or
unit concerned, they may be disqualified as guardians and
replaced by new guardians (Law on Protection of Minors,
Art. 236 of the Criminal Code). Regarding the control of
marriage certificates, the 1994 Decree on the Regulations
on Control of Marriage Registration empowers the marriage
registration authority, including urban sub-district offices or
civil affairs departments, to control marriage registration and
prohibit registration of marriage if either of the parties has not
reached the legal marriageable age (Art. 12.1). Furthermore,
if a unit or an organization issues a false certificate or
document for the parties applying for marriage registration,
the marriage registration authority shall confiscate the
certificate and admonish or impose disciplinary sanctions on
those directly responsible (Art. 27). If the marriage registrar
grants registration to parties that have not reached the legal
marriageable age, the registrar is to receive disciplinary
sanctions or be dismissed from his or her post, and the
marriage registration certificate is to be revoked.

Found Not found

Hukou household-based
registration system instead



China

Additional factors
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China has ratified major international treaties and has put in place domestic legislation to protect children’s rights. However,
cross-border trafficking of women originating from the country remains high. Information from the Ministry of Public Security
states that, due to increasing demand, cases of people being trafficked to work in the entertainment industry have risen to
50-60% of the total reported trafficking cases, and girls aged 16-20 years are the main targets for such exploitation. The
purposes of cross-border trafficking are diverse, ranging from commercial sexual exploitation and forced marriage to illegal

adoption and forced labour (7).
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DEMOCRATIC PEOPLE'S REPUBLIC OF KOREA

General background (7, 2)

Total population (thousands) 2012: 24,895

Population under age 18 (thousands) 2013: 6,583

Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 1

Birth registration (per cent) 2005-2012, total: 100 (urban 100, rural 100)
GNI per capita (US$) 2013: N/A

Primary school participation, net attendance ratio (per cent) 2008-2012: male 99; female 99

Secondary school participation, net attendance ratio (per cent) 2008-2012: male 98; female 98

Child marriage rates (7, 3)%*

N/A
N/A

Married by age 15 (per cent):
Married by age 18 (per cent):

Legal framework
1. Relevant international treaties

Convention neither
ratified nor signed

Convention neither

. . Convention ratified
ratified nor signed vent "

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,

Convention on Consent
to Marriage, Minimum
Age for Marriage

International Covenant
on Economic, Social
and Cultural Rights

Convention on the
Elimination of All Forms
of Discrimination

Convention on the
Rights of the Child

(1989) Child Prostitution and ) and Registration of
Child Pornography [ RSEEE H1Elae] Marriages (1962)
(2000)
1990 2001 (a) 1981 (a)

(a) = accession

2. Constitutional provisions

The Socialist Constitution of the Democratic People’s Republic
of Korea was first adopted in December 1972, then amended in
1992 and 1998 and adopted again on 5 September 1998 by the
first session of the Supreme People’s Assembly. The rights to
life and health are guaranteed under Article 56, which engages
the State in the consolidation and development of “the system
of universal free medical service and [in the improvement

of] the district doctor system and the system of preventive
medicine”. The fifth chapter of the Constitution guarantees
fundamental rights to all citizens and specifies in Art. 77 that:

provide all conditions for women to play a full role
in society.

In this same chapter, Art. 72 reinforces the right to health as
follows:

Citizens are entitled to free medical care, and all persons
who are no longer able to work because of old age,
illness or a physical disability, the old and children who
have no means of support are all entitled to material
assistance. This right is ensured by free medical care,

Women are accorded an equal social status and rights
with men. The state shall afford special protection to
mothers and children by providing maternity leave,

an expanding network of hospitals, sanatoria and other
medical institutions, State social insurance and other
social security systems.

reduced working hours for mothers with many children,
a wide network of maternity hospitals, creches and
kindergartens, and other measures. The state shall

Family and marriage are covered in Art. 78, which provides that
“Marriage and the family shall be protected by the State. The
State pays great attention to consolidating the family, the basic
unit of social life.”

24 Percentage of women aged 20—24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
the Democratic People’s Republic of Korea not available.


http://data.unicef.org/child-protection/child-marriage.html

Democratic People’s Republic of Korea

3. Statutory law

The Democratic People’s Republic of Korea has a customary
legal system (4). The specific hierarchy of authority in the
country consists of: (i) “the words or personal directives” of
the supreme leader; (ii) the Ten Great Principles of Monolithic
Ideology, Korean Workers' Party (KWP) directives — particularly
the policy guidance of the KWP Secretariat’s Organization and
Guidance Department; (iii) the KWP Charter and domestic civil
laws; and (iv) the Constitution (5).

The 1990 Family Law sets the minimum age for marriage at

18 for boys and 17 for girls. The law provides that “citizens are
entitled to marry freely” and that “marriage shall be undertaken
between a single male and a single female” (6).

A marriage is only recognized to be valid and protected by
the nation when it has been registered with the marriage
registration office. The marriage must be registered at the
department of social security of a city or county, based on the
couple’s dwelling address. A citizen who lives abroad should

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration
Mandatory marriage registration

Additional factors
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register the marriage with the Consulate of the Democratic
People’s Republic of Korea, or other relevant agency if there

is not a consulate (Art. 12) (7). Birth registration is recorded
within the household register, known as hAukou, which is a

civil registry system used in the country to track information
of genealogical or legal interest, based on the patriarchal
system in which individuals are represented by the head of the
family. On 27 April 2007, the Law on the Registration of Family
Relationships was adopted to replace the Family Registry Law
in order to transform the previous “family registry” system,
based on the household, into a registration system based

on individuals.

4. Customary/religious/traditional/tribal frameworks

Information not found.

5. Provisions and sanctions

Information not found.

Found Not found

In the Democratic People’s Republic of Korea, the legal framework establishing the minimum legal age of marriage exists in
a context where the usual practice is for people to marry in their late twenties. In its periodic report to the CRC, the country

states that:

[Alrt.9 of the Family Law which provides for the minimum age for marriage is by no means in conflict with sexual
equality or with Art. 2 of the Convention and the Convention on the Elimination of All Forms of Discrimination against
Women, but rather a consideration of the physiological feature of Korean women and a legalization of the traditional
practice whereby women married men who are older than they are. In reality, girls marry in their late twenties, thus
indicating that the age of marriage stipulated in the Family Law is only the minimum standard (8).
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General background (7, 2)

Total population (thousands) 2012:

Population under age 18 (thousands) 2013:
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012:
Birth registration (per cent) 2005-2012, total:

GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)°

Married by age 15 (per cent) 2005-2006:
Married by age 18 (per cent) 2005-2006:

Legal framework

1. Relevant international treaties

Convention ratified

Convention on the
Rights of the Child
(1989)

1992 a

Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,
Child Prostitution and

Child Pornography
(2000)

2005

Convention ratified

Convention on the
Elimination of All Forms
of Discrimination
against Women (1979)

1993

1,262,140
435,384

39

41.1 (urban 59.3; rural 34.8)
1,570

male 85; female 82

male 59; female 49

18
47

Convention ratified

International Covenant
on Economic, Social
and Cultural Rights

(1966)

1979 a

Convention neither
ratified nor signed

Convention on Consent
to Marriage, Minimum
Age for Marriage
and Registration of
Marriages (1962)

(a) = accession

2. Constitutional provisions

The Constitution of the Federal Democratic Republic of India
was adopted by the Constituent Assembly on 26 November
1949 and entered into force on 26 January 1950. The text was
therefore consolidated in 2007, incorporating all amendments
made by the Parliament up to and including the Constitution
(Ninety-fourth Amendment) Act of 2006.

Part Il of the Indian Constitution bestows upon the Indian
citizens certain fundamental rights and stipulates in Article
13(1) that “all laws in force in the territory of India immediately
before the commencement of this Constitution, in so far as
they are inconsistent with the provisions of this Part, shall, to
the extent of such inconsistency, be void”; Art. 13(2) provides
that “the State shall not make any law which takes away or
abridges the rights conferred by this Part and any law made

in contravention of this clause shall, to the extent of the
contravention, be void”.

25 Percentage of women aged 20—24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
India are from the National Family Health Survey 2005-06: India.

Among constitutional provisions relevant to the issue of
CEFM, Art. 14 ensures equality before the law: “the State shall
not deny to any person equality before the law or the equal
protection of the laws within the territory of India”. Article 15
prohibits all forms of discrimination against any citizen “on
grounds of religion, race, caste, sex or place of birth or any

of them”. Article 21 ensures protection of life and personal
liberty and states that no person shall be deprived of his life or
personal liberty except according to the procedure established
by law. Article 21A ensures free and compulsory education to
be provided by the State to all children aged 6-14.

Under Part IV of the Indian Constitution, “Directive Principles”,
Art. 39(f) states that children shall be given opportunities and
facilities to develop in a healthy manner and in conditions

of freedom and dignity and that childhood and youth

are protected against moral and material abandonment.
Furthermore, under Art. 45, “the State shall endeavour to
provide early childhood care and education for all children until
they complete the age of six years”.


http://data.unicef.org/child-protection/child-marriage.html
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Along with fundamental rights, the Indian Constitution has
envisioned certain Fundamental Duties for its citizens covered
under Part IV A of the Constitution, including Art. 51(j),
requiring citizens to strive towards excellence in all spheres of
individual and collective activity so that the nation constantly
rises to higher levels of endeavour and achievement, and

Art. 51(k), which requires citizens who are parents or guardians
to provide opportunities for education to their children or
wards between the ages of 6 and 14.

3. Statutory law

India has a common law system based on the British model;
separate personal codes apply to Muslims, Christians and
Hindus. The primary origins of law in India are the Constitution,
customary law, case law and statutes (legislation) (4).

In the context of the fight against CEFM, India took action long
ago, by introducing the Child Marriage Restraint Act (CMRA) in
1929. The Indian political class woke up to the reality of CEFM
when the 1921 Census reported that there were 600 brides
aged one year or below. A shocked Mahatma Gandhi was said
to have urged a member of the Central Legislative Council,
Harbilas Sarda, to introduce a Bill restraining child marriages,
which led to the introduction of the CMRA, popularly known
as the Sharda Act. The text was further amended in 1978
when the minimum age of marriage was fixed at 21 for boys
and 18 for girls, and offences under the Act were made
cognizable. The Act’s provisions restrain and do not invalidate
such marriages.

The Prohibition of Child Marriage Act (PCMA), introduced by
the Government in 2006, entered into force on 1 November
2007. This law, which prohibits the practice and punishes
those who promote, perform and abet it, repealed the CMRA
of 1929, in place since pre-Independence days. The PCMA
requires that the minimum age for marriage should be 18
for women and 21 for men. It applies to all citizens of India
irrespective of their caste, creed or religion, residing in or
outside India. The only exceptions made are in respect of the
State of Jammu and Kashmir and renoncants of the Union
Territory of Puducherry.

According to Section 3 of the PCMA, any marriage where
either of the contracting parties is a child at the time of
marriage is voidable at the option of the contracting parties
if they approach the court within two years of attaining their
majority. The Act declares solemnization of child marriages
a cognizable and non-bailable offence and authorizes courts
to issue injunctions prohibiting such marriages. Any child
marriage solemnized whilst the child is taken away from his
or her lawful guardian by use of enticement, force or deceitful
means, or involving a child who is sold or trafficked for the
purpose of marriage, is void under the law.

Section 4 of the PCMA provides that a district court may make
an interim or final order directing the male contracting party

to a child marriage, and — if this party is a minor — his parents

or guardian, to pay maintenance to the female contracting

party of any child marriage until her remarriage. The Act
provides under Section 6 for the appointment of Child Marriage
Prohibition Officers, who will be responsible for preventing

the solemnization of child marriages within their respective
jurisdictions by approaching the courts for injunctions, collecting

India

evidence against perpetrators, creating awareness about the
negative effects of child marriage, collecting relevant data, etc.

4. Customary/religious/traditional/tribal frameworks

Due to the country’s diversified culture, the existence of
a multitude of local customs and various conventions,
the religious and traditional customs of the Indian people
are regulated by different sets of personal laws related to
family affairs.

The Muslim Personal Law, as applicable in India, works within
the framework of Quran, Hadith and Sunnah. It consolidates and
clarifies the provisions of Muslim law and related procedures
regarding Muslim marriage, divorce, maintenance, custody of
children and inheritance. Under Muslim personal law, a marriage
may be solemnized as per Sunnah, between two Muslims, if the
following conditions are fulfilled: (i) both parties to the marriage
are not within a prohibited relationship; (i) the man of 21 years
and the woman of 18 years of age are both capable of giving
consent for an jjab (proposal) and qubul (acceptance), and for
the woman such consent can be given either personally or
through a wafi; (iii) two witnesses are present; and (iv) the man
has offered a proper maher (dower) to the woman and such
maher will be paid promptly or deferred.

Nikkah (marriage) is defined as an agreement between a man
and a woman with mutual rights and obligations, and such
marriage is Sunnet-emuakkadah (the Prophet'’s tradition) if
both man and woman are capable of cohabitation and the
man has the capacity to provide for maintenance and marital
rights to the woman. At the same time, it is also important to
note under this law that the wali (guardian) particularly and the
legal authority can contract a marriage on behalf of a woman.
However, under such circumstances, the Muslim woman
(given in marriage by her father or other guardian before she
attains the age of 1b) is able to repudiate the marriage upon
attaining the age of 18.

Similarly, the Hindu Marriage Act of 1955, which governs all
Hindus, Buddhists, Jains and Sikhs, defines the minimum age
of the bride and groom at marriage as 18 and 21, respectively.
However, marriages solemnized before attaining these
prescribed ages are neither void nor voidable — although the
wife may seek divorce if the marriage was solemnized before
her 15th birthday and if she repudiated the marriage after
attaining the age of 15 and before turning 18.

5. Provisions and sanctions

The CMRA of 1929, popularly known as the Sharda Act, as
amended in 1978, already prohibited child marriages for

girls under 18 and boys under 21. The PCMA of 2006 was
enacted to overcome the constraints of the CMRA and to
establish a comprehensive mechanism to address CEFM (5).
The PCMA provides for punishment of all persons involved

in child marriage, including the adult male who contracts
child marriage as well as individuals who perform, conduct,
promote, permit or abet child marriage, including parents,
guardians and/or any other person(s), association(s) or
organization(s). Such persons are punishable under section 11
with imprisonment up to two years and a fine of up to one /akh
rupees, although no woman is punishable with imprisonment
under the Act.
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Payment or acceptance of a dowry “as consideration for the
marriage” is also an offence criminalized under the Dowry
Prohibition (DP) Act 1961. This Act, however, does not apply to
gifts given by the bride's parents (i.e. stridhan).

Section 375 of the Indian Penal Code (IPC), relating to rape,
states that “Sexual intercourse by a man with his own wife,
the wife not being under 15 years of age, is not rape”. So in
dealing with sexual assault, an offence of rape within marital

8. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors
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bonds stands only if (a) the wife has not attained the age of
12 years old (in which case the offender shall be punished
either with imprisonment from seven years which may extend
to life, or with imprisonment up to 10 years and a fine as per
the Indian Penal Code 45 of 1860, or if (b) the wife is between
12 and 15 years of age (in which case the offender shall be
punished with imprisonment up to two years, a fine or both).
Marital rape is therefore criminalized not as a general offence
but as a special offence within the context of CEFM.

Found Not found

While India fully supports the efforts to prevent and eliminate CEFM and is committed to effective implementation of legal
and administrative measures to tackle this issue nationally, there is also a strong understanding of the fact that the roots of
the problem of CEFM lie in abject poverty, experienced by generations of people, and that CEFM is further perpetuated by
lack of awareness and education. India encourages an holistic approach in order to address the complex mix of root causes

and the environment in which such practices thrive.

In June 2014, India presented its consolidated third and fourth periodic report on the Convention on the Rights of the

Child to the United Nations (6). The UN Committee on the Rights of Child recommended that India should ensure effective
implementation of the 2006 PCMA, including by clarifying that the PCMA supersedes the different religious-based Personal
Status Laws. The Committee also recommends that the State Party take the necessary measures to combat dowry, child
marriage and devadasi, including by conducting awareness-raising programmes and campaigns with a view to changing
attitudes, as well as counselling and reproductive education, to prevent and combat child marriages, which are harmful to the

health and well-being of girls.

In July 2014, India presented its combined fourth and fifth periodic reports on the Convention on the Elimination of All Forms
of Discrimination against Women to the United Nations (7). The UN Committee on the Elimination of Discrimination against
Women recommended that India should: (i) speedily enact legislation to require compulsory registration of all marriages and
to consider withdrawing its declaration regarding article 16(2) of the Convention; (ii) ensure that the PCMA is implemented
without exception; (iii) automatically void all child marriages and ensure that the Protection of Children from Sexual Offences
Act applies also to child brides; (iv) strengthen efforts to raise awareness about the prohibition of child marriage and the
harmful effects of the practice on the health and education of girls; and (v) effectively investigate, prosecute and punish cases

of forced and early marriage.

26 Stridhan refers to the items that a woman can claim as her own property within a marital
household. It may include her jewellery, gifts presented to her during the wedding or later, and
the dowry articles given by her family.
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Indonesia Child, early and forced marriage legislation country profiles

General background (7, 2)

249,866

Population under age 18 (thousands) 2013: 85,506

Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 47

Birth registration (per cent) 2005-2012, total: 67 (urban 76, rural 58)
GNI per capita (US$) 2014: 3,630

Primary school participation, net attendance ratio (per cent) 2008-2013: male 94; female 95

Total population (thousands) 2012:

Secondary school participation net attendance ratio (per cent) 2008-2013: male 56; female 54

Child marriage rates (7, 3/’

Married by age 15 (per cent) 2012: 3
Married by age 18 (per cent) 2012: 17

Legal framework
1. Relevant international treaties

Convention neither

Convention ratified . .
vent " ratified nor signed

Convention ratified Convention ratified Convention ratified

Optional Protocol to

Convention on the
Rights of the Child
(1989)

1990

the Convention on the
Rights of the Child on
the sale of Children,
Child Prostitution and
Child Pornography
(2000)

2012

Convention on the
Elimination of All Forms
of Discrimination
against Women (1979)

1981

International Covenant
on Economic, Social
and Cultural Rights

(1966)

Convention on Consent
to Marriage, Minimum
Age for Marriage
and Registration of
Marriages (1962)

(a) = accession

2. Constitutional provisions

The 1945 Constitution of the Republic of Indonesia was
promulgated on 18 August 1945, the day after the proclamation
of independence.® The Constitution enjoys “supreme legal
status and implements other national laws and rules”.

Article 28l states that “the protection, advancement, upholding
and fulfilment of human rights are the responsibility of the
state”. Chapter XA of the Constitution recognizes a number

of human rights, among others: the right to life (Art. 28A); the
right to health and access to medical treatment or services
(Art. 28H); and the right to protection and equal treatment
before the law (Art. 28D). The right to establish a family and
procreate based upon lawful marriage is guaranteed under
Art. 28B, which further provides that every child shall have

the right to live, grow and develop, and the right to protection
from violence and discrimination. The right to education is
recognized in Art. 28C and Chapter Xl (Art. 31 and 32).

27 Percentage of women aged 20—24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
Indonesia are from the Indonesia Demographic and Health Survey 2012.

28 The Constitution was amended by the First Amendment of 1999, the Second Amendment of 2000,
the Third Amendment of 2001 and the Fourth Amendment of 2002.

2006 (a)

3. Statutory law

Indonesia has a mixed legal system based on Roman-Dutch
law, modified by custom and Islamic law (4). Sources of law
are Islamic law, statutory legislation, presidential instructions
and official compilations of Islamic law. Since the mid-1980s,
compilations of Islamic law in Indonesia authored by officials
from the Ministry of Religion and Supreme Court judges have
been used to clarify points on personal law and inheritance
for application by sharia courts (5). Legislation of particular
relevance to CEFM includes Law No. 1 of 1974 on Marriage,
Law No. 39 of 1999 on Human Rights, Law No. 23 of 2002
on Child Protection, Law No. 20 of 2003 on the National
Education System, Law No. 23 of 2004 on the Elimination of
Domestic Violence and Law No. 21 of 2007 on the Eradication
of Trafficking in Persons. Under Law No. 39 of 1999 on
Human Rights, children are defined as all unmarried persons
under the age of 18, including all unborn children (Art. 1).
Section 10 of this law specifically recognizes children’s rights
as human rights. Among others, children have the rights to
access to education and schooling as benefits their interests,
talents and intellectual capacity; rest and mix with children of
their own age; access to adequate health services and social


http://data.unicef.org/child-protection/child-marriage.html
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security benefits; and protection from financial exploitation,
sexual exploitation and abuse. These child rights are to be
protected by parents, family, society and State. Every child,
including those whose freedom has been taken from them,
has the right to (a) human treatment that benefits the personal
developmental needs of his or her age, and the right to not

be separated from his or her parents; and (b) effective legal or
other aid at every stage of legal proceedings defending himself
or herself in a private hearing before an objective and impartial
Child Tribunal.

The 1974 Marriage Law applies to all Indonesian citizens,
regardless of religion. The legal age of marriage under this

law is 16 for women and 19 for men. Dispensation is possible
subject to consent from an appropriate authority (i.e. a religious
court or a government officer). Persons under 21 must obtain
the consent of their parents to enter into marriage. Under

Art. 2, Paragraph 1, marriage must be conducted according to
the religion, and conform to the laws, of the countries of the
parties involved.?®

The Marriage Law requires mandatory registration of all
marriages (Art. 2, Paragraph 2). In addition, Law No. 23 of
2006 on Population Administration (Art. 40) requires Muslims
to register their marriages with the Office of Religious Affairs
(Kantor Urusan Agama or KUA) and non-Muslims to register
theirs with the Civil Registry. Birth registration is mandatory
under Art. 27 of Law No. 23 of 2002 on Child Protection, which
provides that “every child must be given an identity from birth
which should be stated in a birth certificate”. Under this law,
a child is defined as a person under the age of 18, including
the unborn.

4. Customary/religious/traditional/tribal frameworks

The population of Indonesia is highly diverse, comprising
various ethnic and cultural groups that observe their own
particular customary laws and traditions, which are known as
adat (6).

In general, according to Indonesian customary law, a child is
considered an adult when he or she either reaches a certain
age or is married (7). This was the reasoning for a decision

of the Supreme Court of Indonesia on the subject of early
marriage and the worst forms of child labour: “when a 17-year-
old girl was found working as a waitress in a brothel house,
the defendant was convicted by the district court, but later
released as they found that the girl was married” (8).

The 1974 Marriage Law applies to all Indonesian citizens,
regardless of religion. Prior to the passage of this law, there

29 Religious marriages under the 1974 Marriage Law may be performed by Ministers of Religion,
officers of the Kantor Catatan Sipil (Civil Registry Office), or officers of the Kantor Urusan Agama
(Office of Religious Affairs).

Indonesia

were different laws in place for citizens of European or
Chinese origin and for Indonesian Christians, while the Muslim
population was “subject to unwritten customary (adat) law
and to Moslem religious law"”. The key purposes of the reform
of marriage laws were “the development of codification and
uniformity in Indonesia’s legal system and the improvement of
women's position”.%

5. Provisions and sanctions

According to Art. 287 of the Indonesian Penal Code:

Any person who out of marriage has carnal knowledge
of a woman whom he knows or reasonably should
presume that she has not yet reached the age of fifteen
years or, if it is not obvious from her age, that she is
not yet marriageable, shall be punished by a maximum
imprisonment of nine years.

Point 2 of the same article specifies that “[a] prosecution shall
be instituted only by complaint, unless the woman has not yet
reached the age of twelve years or one of the cases of Articles
291%" and 294% is present”.

Article 288 provides that:

(1) Any person who in marriage has carnal knowledge of a
woman of whom he knows or reasonably should presume
that she is [not] yet marriageable, shall, if the act results in
bodily harm, be punished by a maximum imprisonment of
four years.

(2) If the act results in serious physical injury a maximum
imprisonment of eight years shall be imposed.

(3) If the act results in death, a maximum imprisonment of
twelve years shall be imposed.

Article 290 again refers to “marriageable age”, stating that
“any person who commits obscene acts with someone who
he knows or reasonably should presume that she has not
yet reached the age of fifteen years or, if it is not obvious
from her age, not yet marriageable” is subject to maximum
imprisonment of seven years.

In relation to the prevention of CEFM, it is important to
highlight that Law No. 23 of 2002 on Child Protection, in
the section on obligations and responsibilities of families
and parents, provides that parents shall be responsible and
accountable for, among other duties, preventing underage
marriages (Art. 26).

30 Indonesia Department of Information, Introduction to Law of the Republic of Indonesia Number 1
of the Year 1974 on Marriage 5 (November 1975). See also Pompe, 1992 (9).

31 Art. 291: “If one of the crimes described in Articles 286, 287, 289 and 290 results in a serious
physical injury, a maximum imprisonment of twelve years shall be imposed.”

32 Art. 294: "Any person who commits any abscene act with his under age child, stepchild or foster-
child, his pupil, a minor entrusted to his care, education or vigilance or his under age servant or
subordinate, shall be punished by a maximum imprisonment of seven years.”



Indonesia

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Child, early and forced marriage legislation country profiles

Found Not found

The dynamics of CEFM in Indonesia are complex and driven by interrelated legal, religious, social, cultural and economic

factors (70).

Indonesia is strongly influenced by traditions, especially in remote and underprivileged regions where girls that marry before
the age of 18 are considered legal adults. In rural areas, the practice can be viewed as a traditional legacy from previous
generations that has continued to be enforced by social customs (77).

This country has made remarkable progress towards the Millennium Development Goals (MDGs) on universal primary
education and gender equality but still gives low priority to education in certain cultural groups. More conservative areas still
favour early marriage for girls and give preference to boys’ education (72).
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Iran (Islamic Republic of) Child, early and forced marriage legislation country profiles

IRAN (ISLAMIC REPUBLIC OF)

General background (7, 2)

77,447

Population under age 18 (thousands) 2013: 21,920

Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 23

Birth registration (per cent) 2005-2012, total: 98.6 (urban 98.9, rural 98.1)
GNI per capita (US$) 2013: 6,840

Primary school participation, net attendance ratio (per cent) 2008-2013: male 96; female 97

male N/A; female N/A

Total population (thousands) 2012:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 3)%

Married by age 15 (per cent) 2010: 3
Married by age 18 (per cent) 2010: 17

Legal framework
1. Relevant international treaties

Convention neither
ratified nor signed

Convention neither

. . Convention ratified
ratified nor signed vent "

Convention ratified Convention ratified

Optional Protocol to

Convention on the
Rights of the Child

the Convention on the
Rights of the Child on
the sale of Children,

Convention on the
Elimination of All Forms
of Discrimination

International Covenant
on Economic, Social
and Cultural Rights

Convention on Consent
to Marriage, Minimum
Age for Marriage

(1989) Child Prostitution and : and Registration of
Child Pornography  [RSEEEE H1Elae] Marriages (1962)
(2000)
199434 2007 (a) 1975

(a) = accession

2. Constitutional provisions

The political system of the Islamic Republic of Iran, as a
constitutional Islamic republic, is laid out in its Constitution,
called Qanun-e Asasi. The country’s legal system is based on
Shia Islamic law (derived from the Qur'an and Sunna, the latter
including Commentaries and rulings of the Twelve Imams) and
secondary commentary and fatwas (legal opinions) referring to
that body of law.®® The Constitution was ratified on 24 October
1979 and last amended on 28 July 1989.

33 Percentage of women aged 20-24 years who were first married or in union before age 15 and
before age 18. See more at http://data.unicef.org/child-protection/child-marriage.html. Data for
the Islamic Republic of Iran are from the Islamic Republic of Iran’s Multiple Indicator Demographic
and Health Survey 2010.

34 Reservation upon signature: “The Islamic Republic of Iran is making reservation to the articles and
provisions which may be contrary to the Islamic Shariah, and preserves the right to make such
particular declaration, upon its ratification.”

Reservation upon ratification: “The Government of the Islamic Republic of Iran reserves the right
not to apply any provisions or articles of the Convention that are incompatible with Islamic Laws
and the international legislation in effect.”

35 Reservation: “The Islamic Republic of Iran is making reservation to the articles and provisions
which may be contrary to the Islamic Shariah, and preserves the right to make such particular
declaration, upon its ratification.”

Article 22 of the Constitution guarantees the right to life. Health
is covered by Art. 29, which provides that:

In case of accidents and emergencies, everyone has
the right to health and medical treatments through
insurance or other means. In accordance with the law,
the Government is obliged to use the proceeds from
the national income and public contributions to provide
the above-mentioned services and financial support for
each and every one of the citizens.

Women's rights are covered in Art. 21, Paragraph 2 of which
accords special protection to “mothers, especially during

the childbearing and child-rearing periods, and [to] children
without guardians”. Equality before the law is safeguarded by
Art. 3(14), which ensures “all-inclusive rights for everyone, man
and woman, and the creation of judicial security for everyone,
equality for all before the law”. A chapter of the introduction
entitled “Women in the Constitution” defines the family as “the
primal unit of society and the essential centre for the growth
and grandeur of men. It is among the responsibilities of the
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Islamic Republic of Iran to provide the conditions for attaining
humanity’s growth and development”.

The supremacy of Islam is affirmed in the introduction of the
Constitution: “The Constitution of the Islamic Republic of Iran
is a declaration of the social, cultural, political, and economic
foundations of the Iranian society based on Islamic principles
and norms that reflect the heartfelt desire of the Islamic
community” Article 4 requires that all laws and regulations
conform to the principles of Islam. Article 2 reiterates

the religious basis of the Islamic Republic of Iran and the
obligation of the legislative, executive and judicial branches of
government to attentively follow its prescriptions. While Iran’s
official religion is Islam, Art. 12 recognizes Zoroastrian, Jewish
and Christian Iranians as religious minorities, who, within the
limits of the law, are free to perform their religious rites and
ceremonies and act according to their own canon in their
personal affairs and matters of religious education.

3. Statutory law

The Islamic Republic of Iran has a religious legal system
based on secular and Islamic law (4). Matters pertaining to
CEFM are governed in the Islamic Republic of Iran by the
Islamic Republic Civil Code of 1928 which set the minimum
age for marriage at 15 for girls and 18 for boys. This version
was amended in 1982 to prohibit marriage prior to the age of
puberty under sharia, i.e. 9 lunar years (8 years and 9 months)
for girls and 15 lunar years (14 years and 7 months) for boys.

According to the available version “Marriage before the age
of majority is prohibited” (Art. 1041). Note 1 to this article
adds that “marriage before puberty by the permission of the
guardian and on condition of taking into consideration the
ward's interest is proper”. Article 1043 further specifies that:

the marriage of a girl who has not married previously

is dependent on the permission of her father or her
paternal grandfather even if she has reached the full
age of majority. If, however, the father or the paternal
grandfather withhold the permission without justifiable
reason, the girl can refer to the Special Civil Court
giving full particulars of the man whom she wants

to marry and also the terms of the marriage and the
dowry money agreed upon and notify her father or

her paternal grandfather through that Court of the
foregoing particulars. The Court can issue a permission
for marriage fifteen days after the date of notification to
the guardian if no response has been received from the
guardian to satisfy refusal.

Note 1 of Art. 1210 of the same version of the Civil Code
specifies that the age of majority for boys is 15 lunar years
(14 years and 7 months) and for girls nine lunar years (8 years
and 9 months

According to online sources the Code was last amended on
31 July 2006, but only a Farsi version is available.

According to the 2014 Report of the Special Rapporteur on
the situation of human rights in the Islamic Republic of Iran, at
Paragraph 40:

Iran (Islamic Republic of)

The legal age of marriage for girls in the country is

13 years, but girls as young as 9 years of age may

be married with permission from a court. In 2002,

the Guardian Council rejected legislative attempts

to increase the minimum age to 15 years. In 2013,

a legislative attempt to declare the marriage of a
custodian to his adopted daughter illegal was also
voided by the Council. The amended text of the relevant
law now in effect recognizes the legitimacy of such a
marriage provided that a competent court considers it
to be in the best interest of the child (Art. 27)".

Regarding registration formalities, Art. 992 and 993(1) require
that the Census Office be timely notified of all marriages
and births.

4. Customary/religious/traditional/tribal frameworks

The official religion of Islamic Republic of Iran is Islam (Art. 12
of the Constitution), and the country’s legislation is guided by
the principles and provisions of the Qur’an.

The Supreme Leader is the head of state and the highest
political and religious authority in the country. Article 110 of the
Constitution explains his duties and functions, which include
outlining the general policies of the Islamic Republic of Iran
and supervising the proper execution of the general policies

of the system. The Supreme Leader, whose speeches and
provisions carry considerable influence, has the power to veto
bills of law passed by the country’s parliament.

5. Provisions and sanctions

According to Art. 646 of the Islamic Republic of Iran’'s new
Penal Code, “marriage before puberty without the permission
of the guardian is forbidden. If a man violates Art. 1041 of the
Civil Code, and its note, and marries a girl before she reaches
the age of puberty, he shall be sentenced to six months to two
years' ta’zir imprisonment”.

Article 647 also punishes marriages contracted under false
claims:

If before the marriage, any one of the parties to a
marriage deceives the other party with unreal claims
such as higher education, financial ability, social status,
career or special position, being single, etc., and the
marriage contract is concluded on the basis of any such
claims, the offender shall be sentenced to six months to
two years' ta’zir imprisonment.

Article 645 punishes failure to properly register a marriage
contract or divorce with up to one year of imprisonment:

In order to protect the institution of family, the
registration of the marriage contract, a divorce, and
revocation of the divorce is mandatory. Any man
who concludes a permanent marriage, or divorces,
or revokes a divorce without registering in a register
office, shall be sentenced to up to one year of

ta’zir imprisonment.



Iran (Islamic Republic of)

6. Key elements of the legislation

Constitutional definition/protection/reference to marriage
Constitutional definition/protection/reference to family
Constitutional recognition of right to health

Constitutional recognition/protection of gender equality/non-
discrimination on the basis of gender/sex

Minimum legal age of marriage
Spousal consent to marriage
No exceptions to the legal age for consent to marriage

Assertion of primacy of statutory and/or case law over other
forms of law

Assertion of primacy of international law over national law
Mandatory birth registration

Mandatory marriage registration

Additional factors

Child, early and forced marriage legislation country profiles

Found Not found

Girls from varying economic backgrounds and geographic locations are affected by CEFM in Iran. Traditions such as
temporary marriage and bride price fuel the practice of marriage in young girls, which is often undertaken as a survival
strategy. In addition, this practice often occurs covertly, making it difficult to track or determine the number of young girls it

affects (5).
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Japan

JAPAN

General background (7, 2)3¢

Total population (thousands) 2012: 127,144
Population under age 18 (thousands) 2013: 20,195
Adolescent fertility rate (per 1,000 girls aged 15-19 years) 2007-2012: 5

Birth registration (per cent) 2005-2012, total:
GNI per capita (US$) 2014:

Primary school participation, net attendance ratio (per cent) 2008-2013:

Secondary school participation, net attendance ratio (per cent) 2008-2013:

Child marriage rates (7, 4)%’

Married by age 15 (per cent):
Married by age 18 (per cent):

Legal framework

1. Relevant international treaties

Convention ratified Convention ratified

Optional Protocol to
the Convention on the
Rights of the Child on

the sale of Children,

Convention on the
Elimination of All Forms
of Discrimination

Convention on the
Rights of the Child

Convention ratified

100 (urban N/A, rural N/A)
42,000

male N/A; female N/A
male N/A; female N/A%

N/A
N/A

Convention neither

Convention ratified . .
vent " ratified nor signed

Convention on Consent
to Marriage, Minimum
Age for Marriage

International Covenant
on Economic, Social
and Cultural Rights

(1989) Child Prostitution and : and Registration of
Child Pornography [ RSEEEE H1Elae] Marriages (1962)
(2000)
1994 2005 1985 1979

2. Constitutional provisions

The Constitution of Japan was adopted in 1946 and entered
into force in 1947. Article 11 guarantees the enjoyment of
human rights: “these fundamental human rights guaranteed
to the people by this Constitution shall be conferred upon
the people of this and future generations as eternal and
inviolate rights”. Among these rights, Art. 13 provides that
the Government and legislative branch should give first
consideration to the right to life for all individuals. Article 25
guarantees “the right to maintain the minimum standards of
wholesome and cultured living” and promotes social welfare,
security and public health.

Discrimination between men and women is prohibited under
Art. 14. Article 24 defines marriage as a union based on mutual
consent of both sexes and on equality between husband

and wife. With regard to “choice of spouse, property rights,

36 During the process of this review, the Japanese Parliament provided the following data for
2012 from the School Basic Survey (3/: elementary school education level (total): 99.95%; lower
secondary school education level (total): 99.96%; upper secondary school education level (total):
98.3% (male 98.0%; female 98.6%).

37 Percentage of women aged 2024 years who were first married or in union before age 15 and
before age 18. See more at: http://data.unicef.org/child-protection/child-marriage.html. Data on
Japan not available.

inheritance, choice of domicile, divorce and other matters
pertaining to marriage and the family,” Art. 24 provides that
“[...] laws shall be enacted from the standpoint of individual
dignity and the essential equality of the sexes”. Therefore, the
related legislation shall be enacted based on individual dignity
and equality. Free and compulsory education for both girls and
boys is also regulated under Art. 26.

Under Art. 20, freedom of religion is guaranteed to all.

“No religious organization shall receive any privileges from
the state, nor exercise any political authority. No person shall
be compelled to take part in any religious act, celebration, 