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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3593 of 2007

SZLQY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1.

This is an application pursuant to s.39B of dadiciary Act 1903Cth)
and Part 8 Division 2 of theligration Act 1958(Cth) (“the Act”) for
judicial review of a decision of the Refugee Reviénbunal (‘the
Tribunal ”) dated 8 October 2007 and handed down on 25 @ctob
2007.

The Applicant claims to be from the People’s Repulgf China
(“China”) and a practitioner of Falun Gonglfe Applicant”).

The Applicant arrived in Australia on 20 Februar@02 having
departed legally from Beijing on a passport issinelais own name and
a visitor’s visa.

On 14 March 2007, the Applicant lodged an applaratifor a
protection (Class XA) visa with the Department ofnhigration and
Multicultural Affairs (“the Department’) under the Act.
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The Applicant’s protection visa application

5. The Applicant provided a statement in support &f fmotection visa
application dated 13 March 2007. The Applicantrokdl that in about
October 2005 he was introduced to Falun Gong byuainBss
associate. The Applicant stated that he commencaldnFGong
practice in a storeroom at his place of work andcespect of which he
was the only one with a key to the room. The Amplicstated that each
day after work at 6pm he would stay back at woré #ren go to the
room to do his practice. The Applicant stated that sought to
introduce a fellow employee who suffered from asthim Falun Gong
in about January 2006.

6. The Applicant stated that on 20 January 2007, whigssand his work
colleague were practising Falun Gong in the stanexothe chief of
company security and three police broke into thenrand took the
Applicant’s Falun Gong materials. The Applicantasththat he and his
work colleague were then taken to the local polgtation and
interrogated. The Applicant stated that when heised to make a
confession, he was struck by the police with a matbout thirteen
times. The Applicant stated that after this beatimg was lead to
another room where the beating continued resultindpe Applicant’'s
ultimate confession. The Applicant stated thatdkeeral manager of
his company assisted the Applicant in paying moteyhe police.
The Applicant also stated that he was forced tdewai statement of
guarantee to promise that he would never take ipafalun Gong
activities again.

7. Following his release, the Applicant stated thabhwie full support of
his family and friends he left China on 20 Febru2@@7 for Australia.
The Applicant stated that after his arrival in Aasa on 20 February
2007 he discovered a Falun Gong practising stutey isi Campsie
which he began to attend on 28 February 2007. Tgm@idant stated he
would go to Campsie Park each morning to do theedets of exercises.

The Delegate’s decision

8. On 3 April 2007, a Delegate of the First Respondesitised the
Applicant a protection visa on the basis that he wat a person to
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whom Australia had protection obligations. The Deke found the
Applicant’s claims to bégeneralised and lacked specific detail which
would add substance to his claimlhe Delegate was not satisfied that
the Applicant had studied Falun Gong literaturehashad claimed.
The Delegate found there was no evidence befdoestiggest that the
Applicant was“of significant adverse interest to the authorities
The Delegate also found the Applicant’s claim o&giising Falun
Gong in Australia to lacksubstantiating evidence.”

The Refugee Review Tribunal’'s decision

9.

10.

11.

12.

13.

On 24 April 2007, the Applicant lodged an applioatfor review of the
Delegate’s decision with the Tribunal.

The Applicant provided a further statement in supmd his review
application however made no reference to any furttlaims or
evidence. The Applicant provided further mater@lthe Tribunal in
support of his application.

On 16 July 2007, the Applicant attended a hearefgre the Tribunal
with a witness. However, after ten minutes, thebdinal member
cancelled the hearing. On 3 October 2007, the Appti and his
witness again attended a hearing before the Trilamavhich occasion
each gave evidence.

The Tribunal identified the written claims madethg Applicant to the
Delegate and noted the further evidence providethéoTribunal in
support of the review application.

The Tribunal found the Applicant not to be a withes$ truth and stated
that this finding was based in part on difficultyetTribunal member
had in eliciting the Applicant’s evidence from hiifhe Tribunal said
that “the applicant regularly claimed he could not und&nd the
guestion being asked (even though | tried to facuthe claims he had
put in writing).” The Tribunal stated that after repeated questiotting
Applicant was able to give meaningful responsessaéme of the
guestions. Ultimately, the Tribunal found that isvnot satisfied that
problems with interpretation sufficiently explaingte difficulties the
Tribunal found it was having in eliciting the Apgdint’s oral evidence.
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14. The Tribunal concluded that the reason that thdiégmpt had difficulty
in readily answering questions about claims hernade was that the
claims did not reflect the Applicant's personal epipnces.
The Tribunal rejected all the Applicant's matecklims as false.

15. The Tribunal noted exchanges it had with the Agplicabout matters
of concern it had arising from the Applicant’'s exitte and materials.
In particular, the Tribunal had regard to the Applit's evidence that
his passport had been confiscated by the tour gwte whom he
came to Australia, as a result of which, the Applicapplied for a
travel document from the Chinese embassy in Auatesd he was told
he needed identification in Australia in order fiply for a protection
visa. In respect of that conduct, the Tribunal make following
finding:

“...the applicant applied for the Travel Document it two
weeks of his arrival in Australia, made no apparattempt to
ensure his family (a wife and child) would not rhed, and
made no apparent enquiry to as to any possible fraations of
applying for the travel document in his own name. the
circumstances, the Tribunal is satisfied this i$ the action of a
person with a subjective fear of persecution frév@ authorities
in their country of origin.”

16. In relation to the Applicant’'s claims of practisii@lun Gong in the
PRC, the Tribunal did not accept the Applicantais as plausible.

17. The Tribunal asked the Applicant questions abouirF&ong. It found
that most of the information provided by the Appht was available
from public sources. The Tribunal stated that, beeait was not
satisfied that the Applicant was generally a cristviaitness, it did'not
intend to give him the benefit of the doubthe Tribunal was not
satisfied the Applicant is‘a sincere and genuine Falun Gong
practitioner; nor that he would be imputed as ssblould he return to
China.”

18. The Tribunal noted that the Applicant again claintleat he practised
Falun Gong everyday in Australia on his own anérated practice
sessions in a public park most Sundays. The Tribooted that it
asked the Applicant why he did not practise morerofand that the
Applicant had responded that he did not have tinefalt that he did
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19.

20.

21.

22.

not need to. The Applicant then stated that hendé&e weekly practice
sessions on Wednesday evenings. The Tribunal nibigtid when it

asked the Applicant why he had not mentioned thasliex, the

Applicant responded that he had misunderstood thmifal's earlier

guestions. The Tribunal rejected this claim of radtag weekly study
sessions on Wednesday night &slse”, having regard to the
Applicant’s earlier evidence in which he did notmien this practice
and the Tribunal’s lack of satisfaction that thepiant was a witness
of truth.

The Tribunal found that, because the Applicant wasa witness of
truth, it did not accept that the suppression ef Aipplicant’s alleged
beliefs would constitute persecution for him in @i

The Tribunal also considered whether there wasahaeance that his
alleged practice of Falun Gong in Australia maydjgorted to Chinese
authorities. It found that his practice of Falunn@owvould not be of
interest to Chinese spies in Australia. The Tribuoancluded as
follows:

“Therefore, based on its assessments of the apykcalaims, the
Tribunal was not satisfied the present applicard bareal chance
of being persecuted for reason of his alleged Faldong

activities in Australia.”

Further, the Tribunal was not satisfied that thet that the Applicant
may have departed China illegally was sufficientthaut more, to
“give rise to refugee protection obligations in Auadia.”

Accordingly the Tribunal affirmed the decision undeview.

The proceeding before this Court

23.

The Applicant confirmed that he relied upon the ugid in his
application filed on 20 November 2007 as follows:

“I think that the Refugee Review Tribunal, in tleeicse of finding
that ‘However | remain not satisfied he has a vi@linded fear of
persecution for any reason in the PRC.” made nerazice in its
decision to the promptness with which | applied dgprotection
visa following my arrival of Australia. | think, inthe
circumstances, the Refugee Review Tribunal faitetbke into
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24,

25.

26.

account a consideration or evidence which is waslired to take
into account, giving rise to jurisdictional error.”

| accept the submissions for counsel for the Resspondent that the
promptness with which the Applicant made his agpion is not a

mandatory relevant consideration. To the extent tha Applicant’'s

ground complains that the Tribunal failed to tak®oi account

considerations and evidence which it was requiogdke into account,
such complaint is not supported by particulars. Applicant made no
submissions in support of this allegation and waable to identify any
particular evidence of the Applicant’'s which theiblinal failed to

consider.

In respect of the Applicant’s material claims of RFialun Gong practice
in China, the Tribunal makes a clear finding thkttlze Applicant’s

claims in this respect are false. The Tribunal thbdmat the difficulty

that it had in eliciting evidence from the Applitamnd the

inconsistencies in his evidence were because hefdiaitated the
claims and was having difficulty remembering what tmad written.

The Applicant has provided no evidence to this ooy way of a

transcript of the hearing or otherwise, nor doesApplicant complain
about any mistranslations or difficulties with therpreter at the
hearing. In the circumstances, the Tribunal’s askvdindings in respect
of the Applicant’s claims of Falun Gong practicedhina were open to
it on the evidence before it and for the reasogave.

Accordingly, the ground in the application is natae out.

Section 91R(3) of the Act

27.

During the hearing, the Court raised with counset the First
Respondent whether or not the Tribunal had compliglal s.91R(3), in
that the Tribunal did not appear to have made dledings about the
Applicant’s evidence and claims of his alleged Raong activities in
Australia and whether or not the Tribunal had djarded such
evidence. The hearing was adjourned to allow bo#ntigs an
opportunity to consider the issue and to file aad/e further written
submissions. The First Respondent filed and sefueither written
submissions, whereas the Applicant did not.
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28. Section 91R(3) of the Act is as follows:

“(3) For the purposes of the application of thistAand the
regulations to a particular person:

(a) in determining whether the person has a walihtied
fear of being persecuted for one or more of thesoes
mentioned in Article 1A(2) of the Refugees Conwanés
amended by the Refugees Protocol;

disregard any conduct engaged in by the persorustralia
unless:

(b) the person satisfies the Minister that thesparengaged

in the conduct otherwise than for the purpose of
strengthening the person's claim to be a refugdhinvihe
meaning of the Refugees Convention as amendedeby th
Refugees Protocol.”

29. In the recent Full Court of the Federal Court ofs&kalia decision of
SZJGV v Minister for Immigration and Citizenslig®08] FCAFC 105
(“SZJIGV) the Full Court made clear that if an applicalsims that he
engaged in conduct in Australia which caused thglieat to fear
persecution if he were to return to his countryodfjin, the tribunal
must decide whether or not that conduct occurred. thibunal finds
that such conduct did occur then s.91R(3) is erdjaglee Full Court
stated the following at [22]:

“We accept the Minister's submission that s 91R¢an only,
sensibly, be applied once primary findings of faelve been
made.If, for example, an applicant claims to have engage
conduct in Australia which causes him or her to fea
persecution if returned to his or her country of igin, the
Tribunal must decide whether or not that conduct $iaccurred.
If it has not occurred then there will be nothimgdisregard; nor
will the occasion arise to determine whether or patagraph (b)
may have applicatiorif it has occurred then consideration must
be given to the requirements of s 91R(8Ye do not understand
the appellants to contend otherwise. Their submmmssido,
however, overreach when they assert that, if arliegot seeks to
rely on his or her conduct in Australia and thebImal accepts
that such conduct has occurred, the conduct cabhadiken into
account “at all” in deciding the application. As ¢hMinister
points out, the lodging of an application for a f@ction visa in
which particular claims are made is a relevant raativhich is
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properly to be brought into account. Once, howevire
adjudication process has commenced and primarys féztve
been found which include conduct engaged in byagipicant in
Australia, then s 91R(3) is engag€dnce engaged, s 91R(3)
precludes the decision maker from having regard tany
conduct” engaged in by the applicant in Australianiess the
decision maker is satisfied that the conduct wagjaged in for
purposes other than strengthening the applicantlain to be a
refugee.lnaction can constitute conduct within the meanuic
91R(3).” (emphasis added)

30. Counsel for the First Respondent submitted thaiaréading of the
Tribunal’'s decision disclosed that the Tribunal heglected the
Applicant’s evidence of conduct in Australia ancréfore s.91R(3)
was not engaged.

31. However, counsel for the First Respondent concedatdif the Court
decided that, on a fair reading of the Tribunakgidion, the Tribunal
had not rejected the Applicant’s evidence of condu@ustralia, then
s.91R(3) was engaged. In those circumstances, ebémsthe First
Respondent conceded the Tribunal would have fagdedomply with
the requirements of the section; that is, that stmiduct should be
disregarded unless the Applicant satisfied the 8fanithat the conduct
engaged in was otherwise than for the purpose rehgthening the
person’s claim.

32. The Tribunal’'s decision record disclosed that tbkofving evidence
was given by the Applicant about his conduct intfalg:

1)  He regularly practised Falun Gong between 20 Feprua
2007 (arrival in Australia) and 3 October 2007 édaif
Tribunal hearing);

i)  He practised every day on his own;

lii) He attended a Falun Gong practice with other parsora
named Sydney park almost every Sunday;

Iv) He thought more than ten people attended suchigeaeind

v) He attended weekly Falun Gong study sessions on
Wednesday evenings.
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33.

34.

35.

36.

37.

38.

In the course of its exchange with the Applicanbwbhis claims of
conduct in Australia, the Tribunal noted that isaissed with the
Applicant that a petition had been lodged in suppbthe Applicant’s
Falun Gong activities in Australia with only twomas on it, together
with three similarly written, brief witness statem&

The Applicant had a witness attend the hearinggawvel evidence that
the Tribunal found“for all intents and purposes merely sought to
briefly corroborate parts of the applicant’s eviden” However, it is
not clear from the decision record whether the @&t sought to
corroborate only the first four points and not fifiéh point of the
Applicant’s claim of attending Falun Gong study siess on
Wednesday evenings.

Ultimately, the Tribunal found that the Applicantdaim to attend

study sessions on most Wednesday evenings false*, based on the
fact that the Applicant had not mentioned that emak earlier.

The Tribunal noted that itrepeatedly” asked the Applicant why he
had not mentioned it earlier. A fair reading of fhgbunal’s decision

record indicates that that finding was open to Tmdunal on the

evidence before it and for the reasons it gavehdse circumstances,
s.91R(3) was not engaged in respect of that evalenc

The Tribunal made no express findings as to whethewot it accepted
the claims (i) to (iv) above. However, as statedvah the Tribunal did
make an explicit finding with respect to (v) abdbat the Applicant’s
claim about attending studies sessions on most @¢eldty nights was
false.

Counsel for the First Respondent submitted thatfiteing by the

Tribunal that it had rejectethll the Applicant's material claims to
invoke refugee protection obligations in Austraha false” was a

rejection of the evidence referred to in (i) to) (@bove and therefore
s.91R(3) was not engaged.

Counsel for the First Respondent also submitted twea Tribunal's
finding that the Applicant was nta sincere and genuine Falun Gong
practitioner” disclosed that the Tribunal had rejected his cdaioh
conduct in Australia. However, a fair reading o firibunal’s decision
record makes clear that that finding was made & dbntext of the
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39.

40.

41.

Tribunal considering the Applicant’s knowledge abBalun Gong and
the Tribunal’s conclusion that the Applicant’s kredge was readily
available from public sources. | do not regard timating as relevant to
the Tribunal's consideration of the Applicant’s @smce about his
conduct in Australia.

The Tribunal considered whether or not the Applicaas likely to
come to the attention of Chinese spies in Australiawhether his
activities in Australia would be referred to thetharities in China.
The Tribunal concluded, in relation to the Applitanclaims of
practice in Australia as follows:

“However, his alleged practice of Falun Gong in Aada
(attendance at some protests and allegedly regutteradance at
weekly {Sunday} practice sessignslid not satisfy the Tribunal
his profile as a practitioner of Falun Gong woule f any
interest to Chinese spies in Australia; or theresveareal chance
his activities may be reported to the PRC authesitand he
therefore had a real chance of being harmed fot teason on
his return. That is, the Tribunal is not satisfigle PRC
authorities have either the resources or the irger® harm,
guestion or even identify every person who meredgtges (or
claims to), Falun Gong outside the PRC. Therefbesed on its
assessment of the applicant’s claintege Tribunal was not
satisfied the present applicant had a real chancé leeing
persecuted for reason of his alleged Falun Gong igittes in
Australia.”

The quotation above makes clear that the Tribuitahdt have regard
to the Applicant's claims of the Wednesday studysssms.
The Tribunal only considered those other aspectthefApplicant’s
claims about his conduct in Australia namely, atterce at some
protests and allegedly regular attendance at weS8kiyday practice
sessions.

In relation to the Applicant’s photographs of hikeadance at protests
in Canberra, the Tribunal stated as follows:

“Towards the end of the Tribunal hearing | put teetapplicant
that based on his oral and written evidence thuslfenay not
accept his political or Falun Gong activities in Adralia would
mean he had a real chance of being harmed in Chifdat is,
an apparently few photographs taken of his attetslanm rallies
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42.

43.

44.

45.

(including the demonstration in support of 23 roflimembers
quitting the CCP in Canberra — “23 million” demomation),
would not make him of adverse interest to the PRtDaities.
That is because the country information | have seeggests that
only those persons whose activities were (for msga sufficiently
prominent or were sufficiently active, or who mikgely continue
to dissent on return to the PRC, would continuéecof interest
on return to China.”

A fair reading of the Tribunal's decision does miggest that the
Tribunal found the photographs to be forgeries ot genuine.
The photographs were of the Applicant’'s conductAstralia in
participating in Falun Gong activities. In the cingstances, they were
capable of being corroborative of his claims irpext of his activities
in Australia. If the Tribunal did not accept thera genuine, then
s.91R(3) would not be engaged. However, if the dmdd did accept
them as genuine, then s.91R(3) is engaged and tiben&l was
obliged to consider whether or not it was satistleat the photographs
depicted conduct that the Applicant entered intotfee purposes of
strengthening his refugee claims.

A fair reading of the Tribunal’s decision recordygasts that it did not
reject the photographs as forgeries and it hadrdega them in
considering the Applicant’s claims of a fear ofggaution if he were to
return to China by reason of his Falun Gong aadisiin Australia.
Accordingly, in those circumstances, s.91R(3) wagaged.

The effect of s.91R(3) is that having accepted it Applicant
attended rallies in the ACT, the Tribunal was terelgard that conduct
in Australia in considering whether or not the Apaht had a real
chance of being harmed in China, unless it wassfsadi that such
conduct was engaged in other than for the purpbs&engthening his
refugee claims. However, the Tribunal made no dirching. Neither,
did the Tribunal consider what effect the corroltiweaevidence of the
photographs had on its assessment of the promiraérihe Applicant’s
activities in Australia.

A fair reading of the Tribunal’'s decision does mamtke clear whether
or not the Tribunal accepted any of the Applicaalims of conduct in
Australia or the evidence of his withess. The Tmidlupeppered its
consideration of the Applicant's evidence with somencluded
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46.

47.

48.

49.

50.

findings of falsity and rejection of evidence. Ihet circumstances,
where it has not specifically rejected evidenceaiduct in Australia,
it is not clear whether it did so because it acegphose claims; or,
whether its failure to make specific findings adoap those claims of
conduct in Australia meant that the Tribunal wasating them.

A fair reading of the Tribunal’'s decision does muipport the First
Respondent’'s submission that the Tribunal founafathe Applicant’'s
claims of conduct in Australia to be false.

In the circumstances, the Tribunal was obligedecide whether or not
the Applicant engaged in conduct in Australia arfidso, whether
S.91R(3) of the Act was enlivened and the Tribuwak obliged to
disregard the conduct in Australia unless it wassfad that such
conduct was entered into other than for purposstr@ngthening the
Applicant’s claims.

If the Tribunal accepted the Applicant’s claimscohduct in Australia
and was satisfied that any conduct was not entemem for the
purposes of strengthening the Applicant’s refugients, then the
Tribunal was obliged to consider and evaluate thaidence in
determining whether the Applicant had a well fouwhdgear of
persecution for a Convention related reason.

A fair reading of the Tribunal’'s decision recordegdonot make clear
whether or not the Tribunal found any of the Apafits claims of
Falun Gong activities made out. The Tribunal wasgeldd to do so
(SZJGV at [22]). If the Tribunal decided that the allegednduct
occurred, then it was bound to consider whethemnatrthe Applicant
engaged in such conduct for the purposes of stiengig his refugee
claims; and, if so, then, pursuant to s.91R(3)(bXhe Act, it was
obliged to disregarded such conduct in considenmigether the
Applicant met the criteria required for a protentiosa.

| have also had regard to the fact that the Tribures made no
reference to s.91R(3) in its decision record. lehawnsidered whether
an inference could be drawn that the reason indidrefer to s.91R(3)
was because it had not accepted the Applicantisnslaf conduct in
Australia and that therefore, s.91R(3) was not gagaHowever, | am
not satisfied that a fair reading of the Tribunaéasons supports such
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51.

a proposition in light of the Tribunal’s failure toake clear findings as
to whether or not the Applicant engaged in anyhef éalleged conduct
in Australia; and, whether or not it accepted ¢geated the evidence of
the Applicant’s witness that the Applicant was ilwed in Falun Gong
activities in Australia.

Accordingly, | am satisfied that the Tribunal’sléaie to decide whether
or not the Applicant engaged in conduct in Auséralnd whether or not
it was obliged to disregard such evidence was @adin of s.91R(3) of
the Act and was an error going to the Tribunalissgiction.

Discretion

52.

53.

54.

55.

In the event this Court was to find jurisdictioralor, counsel for the
First Respondent submitted that the Court oughttooéxercise its
discretion to grant the Applicant the relief soughthe application on
the basis that no unfairness flowed to the Appliasa result of the
Tribunal’s failure to disregard his evidence.

Counsel for the First Respondent submitted th#éef conduct of the
Applicant in Australia had been disregarded, then Tribunal’'s other

adverse findings in respect of the Applicant’s misiof a fear of

persecution by reason of his Falun Gong practicebegen rejected and
his material claims found to be false.

Counsel for the First Respondent submitted thathenalternative, had
the Tribunal considered whether or not it was remlito disregard
such conduct and concluded that it was satisfiatl tte conduct was
entered into other than for purposes of strengtigefine Applicant’s
claims; then the Tribunal had regard to the Applisaconduct in
Australia in considering whether or not the Apptictaced a real chance
of being persecuted in China for reason of hisvaiets in Australia and
concluded that the Applicant did not face suchehcbance.

For those reasons, counsel for the First Resporaidmitted that any
breach of s.91R(3) by the Tribunal was technical did not result in
any unfairness to the Applicant, and, thereforayould be futile to
remit the matter.
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56. Futility in remitting a matter for consideration lthe Migration
Review Tribunal is a recognised basis upon whiah @ourt should
refuse to exercise its discretion. As the Full Fad€ourt found irnLee
v Minister for Immigration and Citizensh[@007] FCAFC 62 (Le€’),
at [47]-[48]:

“47. As to the submission that even if there igstmtion, futility

is not a ground upon which it may be exercisedjas put by the
appellants that SAAP is authority for that propmsit The

submission was that SAAP was authority for the @sdn that

the discretion to refuse relief may only be exedis there is
some type of disqualifying or disentitling condoat the part of
the applicant for relief. | reject this submissiddisqualifying or

disentitling conduct by an applicant may be thengipal ground

upon which the discretion to refuse relief is eigad, but there is
nothing in SAAP to suggest that the Court was fyiaj what it

had previously said in Aala. In Aala, Gaudron andn@now JJ
said that relief may be refused if, irrespectiveanf question of
procedural fairness or individual merits, the déasrsmaker was
bound by the governing statute to refuse the agiio (at 109

[58]) ... In my opinion, futility is a ground upon weh a Court

may exercise its discretion to refuse relief. ...

48. In my opinion, befora Court will exercise its discretion to
refuse relief on the ground of futility, it must bquite clear that
a rehearing or reconsideration is or will be futile

57. The test enunciated ireg at [48], for when the Court should refuse to
exercise its discretion on the basis that to dwasold be futile, is that
“it must be quite clear that a rehearing or recoteiation is or will be
futile”.

58. In the circumstances of this case, | am not preparespeculate as to
what conclusions and findings the Tribunal may havade, had it
properly considered the Applicant’s claims accogdio law. In the
circumstances of this case, | am not satisfiedithatquite clear” that
a rehearing would be futile. The Tribunal was aidigo make clear
findings as to whether or not it accepted or regche Applicant’s
evidence of Falun Gong activities in Australia,lumling the evidence of
his witness and supporting documents, becausentiver@ment or not of
s.91R(3) of the Act depended on that determination.
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59. In the circumstances, | am satisfied that the matight be remitted to
the Tribunal for determination according to law thke basis that the
Tribunal’'s decision is affected by the jurisdict&brerror of having
failed to make clear findings as to whether oramot of the Applicant’s
evidence of his Falun Gong activities in Australias accepted and the
effect of s.91R(3) of the Act on any such findinigs determining
whether or not the Applicant was a person to whoustfalia has
protection obligations under the Refugees Convantio

| certify that the preceding fifty-nine (59) paragraphs are a true copy of
the reasons for judgment of Emmett FM

Associate: S. Kwong

Date: 22 July 2008
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