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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of ChiARC) applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] Novemberl20

The delegate refused to grant the visa [in] Felyrg@d 2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.



15.

16.

17.

18.

19.

20.

21.

22.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Protection Visa Application
Application Form

According to the information provided in his apglion for a protection visa, the applicant is
a Chinese national born in Urumqui, Xinjiang, Chimg[date deleted: s.431(2)]. He claims
to be an adherent of Falun Dafa. He had 19 yeaedwfation in China. He resided at a
single address in Urumgqi Xinjiang from [year detete.431(2)] — 2006. He claimed to have
been in a de facto relationship that began in 20@%bart.

The applicant departed China legally, using a parssgsued in his own name. He entered
Australia on a student visa [in] November 2006.reteirned to China in 2007 to see his
parents.

In response to questions relating to his reasansldming to be a refugee, the applicant
refers to his written statement.

Written statement



23. In a written statement attached to his applicafitwra protection visa, the applicant provided
the following additional details.

* He saw lots of unfair treatment against the Uigthuning his childhood in China.
Since childhood he was interested in unknown thiikgsthe great universe, birth,
death, but his parents were in the army and didallotabout such things because
religion was banned by the Chinese Communist R&GP).

» After arriving in Hobart in 2006 to study he mebérer student called [Mr A], with
whom he discussed religions and Buddhist scriptiBased on these discussions, he
became interested in Falun Dafa.

* [Mr A] became a Christian and wanted him to joimhHe went to church a few
times but his English was not good and he couldunderstand, so he gave up.

* In 2009, [Mr A] became a Falun Dafa practitioned gave the applicant a copy of
Zhuan Falun, the Falun Dafa bible.

* In 2009, [Mr A] suggested he apply for a protectussa so he could stay in Australia
and so they could spread Falun Dafa together. Hexydéve applicant decided not to
apply for a protection visa because he had justiibég cultivate Falun Dafa and was
not a good practitioner at the time. He decidetkss to apply for a dependent visa
with his fiancé and continue to cultivate Falun ®waiith [Mr A].

» After one year of cultivation he felt totally diflent ‘on my body and spirit’ and felt
lots of mysterious phenomena when practising.

* In China, Falun Dafa is banned because the Chi@esemunist Party consider it an
evil cult. Falun Dafa practitioners are persecute@hina.

» If he remains in Australia, he can do somethingaratyout Falun Dafa and help
people to know the truth about the Chinese Commagy. People in Australia can
practise their religion without persecution. He wgato stay because of this religious
freedom.

Other evidence

» Bundle of photographs of: applicant and two othracptioners performing Falun
Gong exercise behind banner saying “Falun Dafgiliegnt handing out Falun Gong
pamphlets in busy city street; applicant distribgtpamphlets in residential
mailboxes.

* Two pamphlets: one for Shen Yuan performance; theraegarding mistreatment of
Falun Gong practitioners in China.

Departmental Interview

24. The applicant was interviewed by a delegate oMiaster [in] February 2012 . The
Tribunal has listened to the audio recording ofititerview. In the interview the applicant
elaborated on his written claims and gave evidénaewas materially consistent with
evidence he presented at the Tribunal hearingl@ddcumentary material contained in the
Department’s file.

Application for Review

25. [In] May 2012, the Tribunal received a letter frohe applicant enclosing the following
additional materials in support of his protectiasavapplication.
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(i) Statement signed by [Mr A] which stated as follows:

I have already known [the applicant] for 5 yeard am first met in late 2006. [The applicant] came t
Tasmania as a student and we lived in one houge soet each other. In 2006, | was a student tochand
not started to cultivate Falun Dafa yet, but tivaetl’'m already a Christian. So | start introducing
Christianity to [the applicant], he is interestad¢ligion but never fully become a Christian, tuet still talk
a lot about religion, history and politics. In 200%rmally became a Falun Dafa practitioner amdoduced
Falun Dafa to [the applicant] in late 2009. | gfthe applicant] a “Zhuan Falun” to read, he foune afier
he finished reading and he said he want to cuti¥@iun Dafa. In the beginning, he is not like luf®afa
practitioner at all, but after | told him a lot altid-alun Dafa and cultivation he start to change rmore like
a Falun Dafa practitioner. We talk about cultivatand Falun Dafa, and we never get tired of thegies.
[The applicant] is making progress in Falun Dafliicating. In 2010, [the applicant] was graduateaiti
[institution] and changed his visa as a dependisatwith his girlfriend. In 2011, | moved to Melboe and
[the applicant] was still in Tasmania, a few morittsr, [the applicant] called me and said he wakdn up
with his girlfriend, he said that with his cultivam, he have more and more differences with hiérigind,
his girlfriend was thinking about money all the éirand [the applicant] was cultivating and pay diterto
spiritual ascension, he no longer interested ineyoRinally, [the applicant]'s girlfriend was gomdth
another guy. [The applicant] was sad but finallgided to apply for an Australian protection visa.

A few days ago, [the applicant] called me and heé geere is a hearing about his protection visdiegton,
he asked me to come and be his witness and | acteypow I'd like to say something about [the apgufit
and his Falun Dafa cultivation. [The applicantjsveéagood person when we first met but not good giméwi
be a practitioner. After | introduced Falun Dafahtm, he gradually dropped his old point of viewdan
concept about our world, life and so on. [The agapit] can follow the principle of “Truthfulness,
Compassion, Tolerance” in his daily life. Every ¢éimvhen we talk, | can feel [the applicant] is makin
progress all the time. [The applicant] told me whengirlfriend left him, he neither quarrel nogfiit with
her, he did not ask anything from her.

Based on all above, although [the applicant] isragr among lots of Falun Dafa practitioners, baiis
really trying hard all the time to be a good pridatier, and he is making progress fast especiéity ae
broken up with his girlfriend, | think that is bers® he no longer has that barrier which is hidrgirld on
his road of Falun Dafa cultivation. In conclusitm sure [the applicant] is a genuine Falun Dafa
practitioner”.

(i) Bundle of photographs taken [in] May showing thplegant and five other
practitioners in a park doing Falun Gong exercisgsnd a table with a Faun Dafa
sign/posters, celebrating World Falun Dafa Day.

The Hearing

Theapplicant appeared before the Tribunal [in] May2@4 give evidence and present
arguments. The Tribunal also received oral eviddéra the applicant’s witness, [Mr A].
The Tribunal hearing was conducted with the assigtaf an interpreter in the Mandarin and
English languages.

The applicant confirmed that he completed his ptada visa application himself, and did
not wish to make any changes to it. He stateditbditved in Urumgqi, Xinjiang in China and
received 12 years education in China. His fathdrranther and all of his relatives were still
residing in China. His father was a military officand when he was younger was involved
in military intelligence. Later his father withdreéwom the military and was working as a
political advisor for a military department. His ther was the chief of nursing of a military
hospital in Urumgi. The applicant stated that he waregular weekly contact with his
parents.
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The applicant confirmed that he was a practitimfdfalun Gong (FG) and that he feared
persecution because of his religion. He statedheatractised Falun Gong because it was
recommended to him by his friend, [Mr A]. At filsis friend had tried to advise him to join
the Christian church but he was not interestedl iout later on the same friend introduced
him to Falun Gong. He had been very interestedhimé&se traditional religions such as
Buddhism and Taoism since childhood so he wasyeiasdrested in Falun Gong.

The applicant said that his friend [Mr A] gave hine spiritual text of Falun Gong, the law of
wheels, and at first he told him to look at thateTpplicant found this very attractive and
started to devote himself to it. He found everyghim the spiritual text to be true, and that it
could also help to cure iliness. He said that leglue have migraines and they had gone
since practising Falun Gong.

The applicant said that Falun Gong was not onbligion cultivating the physical but it also
cultivated spiritual improvement. In China, therere/people who were not good who had
low ethical standards. Since he started practiBalgn Gong he had discovered the virtues in
daily life that helped him to be a better man. bhasics of Falun Gong were truthfulness,
compassion, and forbearance, and teach us torihe@est life and to do real good to others
and be nice to them. If there were any conflictssiveuld use forbearance to deal with the
issues. If there was competition we should usegfardnce instead of fighting. In the modern
world, people were too materialistic and theirs$arvas their main priority in life. But

Master Li taught that fame, money and interest émyyourself must be abandoned and we
should be more considerate for others and thirtkeh when dealing with issues.

Asked how he applied the tenets of truth, compasaia forbearance in his daily life, the
applicant said that before he practised Falun Gungould lie in order to protect his

interest, without considering others. Since heaatipractising Falun Gong, as the basics
were truthfulness and that he should not be aggeessfighting for his own interest, he
would not do things only to benefit himself and @rhimight hurt others. The Falun Gong
path stated that if one did this there would be @dtdifficulties ahead but not to do so would
gradually make you a better human being. Mastéeagches that to live is not about things,
money and self-interest. As human beings we coora &nother space and the current state
here is only the pathway to return to our destomgtand we should not be tempted by money
and fame and other issues and we should abandsea timvirtuous things.

Asked how his life had changed from practising RaBong, the applicant said that a lot of
changes had taken place in his life from practisialyn Gong. The biggest change was that
he used to smoke and drink and now he had quit btelalso said that when he was dealing
with people in the past he used to put his owrrésts as the priority and that this caused
damage to others, but since he started his Falung Gractise he put others as the priority
and would be more considerate. He used to have thargs going around in his head but as
he went on with his practise he found that lessghitroubled him, and his thoughts had been
purified, and his interest in status and money vioeiag eliminated from practising Falun
Gong. When he was growing up, his father and mdtheght him that he had to go into
business and make lots of money when he grew upMBster Li had taught him that he
should give up these notions, so he had, and nomelsdocussed on just living life.

The applicant said that he started practising F&lang at the end of 2009, some three years
after his arrival in Australia. He became interdsteFalun Gong through his friend, [Mr A].
He confirmed that he was a non-believer when heeatin Australia. Asked how his interest
evolved in Falun Gong, he said that when he w&hina he was already curious about



34.

35.

36.

37.

religions and when he travelled as a young mandwddwisit the local Tao or Buddhist
temples. But his family were members of the CommsiuRarty and the military so there was
not an environment for cultivation of any religiomserest on his part. Now that he was
overseas the opportunity to cultivate this intehest arisen. His friend [Mr A] was a close
friend, and they sometimes talked about religiousvedge and history and teachings and
through these interactions he gradually built ugpihierest to make the shift to becoming
religious himself.

He said that the key for practising Falun Gong tegsractise xinxing, which was inner
intelligence. In our daily life this means to bg@od person and be nice to people around you
and to have a good attitude towards life and agamagerialism. This was the main

cultivation of Falun Gong. He said that he alsalrdee spiritual text, the law of the wheel,
once a day. He did the physical practice once &wmé this was not the key part of
practising Falun Gong. He said that he practisddsahome.

Asked about the Falun Gong exercises, he saidiibeg were five sets of exercises, and he
named them correctly. Asked to explain their inb@oce, he said that our body would raise
energies in ourselves and that we have to absese tbnergies through gong and practising
and exercise, otherwise these energies might laerebfor us to improve spiritually. Even
though the Master said that the exercises wergeanost important part of Falun Gong
practice, they were still important. Falun Gong tamed physical cultivation and inner peace
or spiritual cultivation, to convert the energiatia higher substance within ourselves. As a
result, Falun Gong practitioners should also loalcmyounger than their age. Buddhism did
not have specified exercises, but Taoism did. Betfifoners, if they did not practise they
would not have enough energy to move up to andgvet, which could be compared to
Christians who did inner work to get to heaven.

Asked if he practised Falun Gong publically, thelagant said that he had practised
publically in Melbourne and in Hobart, which wa®saim in the pictures he had presented to
the Department and Tribunal. Asked how he practmddlically in Hobart, he said that the
practitioners gathered together and did exercisdhanded out publications to the public.
Asked how often he had done this, he said thdiere twere not many practitioners in Hobart
they did not have as many activities as in Melbewsa they might get together once every
couple of months. Asked how long he had been engagithis kind of activity, he said for
about one year. Asked to confirm whether he wamgdaiat for one year he had been
handing out brochures to the public once every leoopmonths, he clarified that he was not.
He said that he participated in activities arrangedralun Gong day and he also participated
in some activities in Melbourne as well, but pulfelun Gong activities in Hobart were quite
rare SO most practitioners practised at home.

Asked what he was referring to when earlier hedead practised publically every couple of
months, he said that when he started to participatbart gatherings, other practitioners
told him they would gather once every couple of thenHowever, they rarely contacted
him. When he did find out there would be activitiesFalun Gong day he did attended that
event. However, Master Li taught that cultivatimuld be done at home and that going to
gatherings was not a compulsory part of practisialgin Gong. As the number of
practitioners in Hobart was quite limited, evemei they would gather there were different
faces. He went to them about half a year ago aed thfat he had been very occupied by his
weekend work, and perhaps later he would be alde tmore.



38.

39.

40.

41].

42.

43.

Asked how many times he was involved in public RaBong activities involving exercises
and distributing brochures in Hobart, he said Headid this once [in] May with others, and
that when he was alone sometimes he would hantheytamphlets himself. He said he did
this by delivering pamphlets in his neighbourhobdw four or five times. When he was in
Melbourne he also handed out pamphlets with otlasrshown in the photos he had
presented. In relation to the event held [in] Magha Salamanca market in Hobart to
celebrate Master Li's birthday, the practitionezs #p tables and laid out posters and while
some practitioners did exercises others handegamuphlets to passers-by. This was
represented in the photographs that he had suldnitthe Tribunal. The applicant said that
he did the exercises with the other practitionedthen he helped them to hand out
pamphlets. He had only been involved in one agtike this in Hobart.

Apart from these activities, he also got togethigh wther Falun Gong practitioners in

Hobart to learn the law. The law learning sesswere on Fridays. He would go to a fellow
practitioner’s house and they would learn Falun @gslamv by reading out paragraphs

together. The sessions were held at the house PB[Mho lived in Hobart. He started going
to these sessions about 2 years or so, and woukddieended about 50 — 60 of these sessions
in 2 years. The group also practised exercisegiiegat a Sunday morning session but as it
was far from his home he rarely went and prefetoedb the exercises by himself at home.

The Tribunal put to the applicant that the DIACeatglte was concerned that he did not know
[Mr B]'s address or any substantial details of witéé group or its members were involved

in. The applicant said that the question about Byl address seemed a bit strange to him, as
they would drive there so it was not necessaryntmkthe address, all they needed to know
was how to get there. His house was far away frdémarehe lived and he only went there
once every week or two.

The applicant confirmed that the photos submittetthé Tribunal were the same as those
submitted to DIAC, and that some were taken outideChinese consulate in Melbourne.
He said that they did exercises on the pavemerdsigpthe Chinese consulate in November
2011. There were about 4 -5 people participatingenevent, including himself and [Mr A].
They had a Falun Gong sign there and they handedamaphlets and newspapers. He was
involved in roughly 5 similar activities during tieeek or so that he was in Melbourne.

The Tribunal noted that the DIAC delegate was corexd about the timing of the applicant’s
Melbourne activities, which tool place shortly afte lodged his protection visa application,
and that it could be considered that he engag#tkiactivities in order to strengthen his
application. The applicant was asked if he coulolanr the timing. He said that part of the
reason for his Melbourne activities was indeedon@dection visa application. He applied for
the protection visa on [Mr A]’'s advice, who alsoveed that it would be better to get more
evidence to support his claims by coming to MellbeuHe also said it would be a good
opportunity to go out and meet more Falun Gongtjiracers.

The Tribunal explained that it had to consider urgd@1R(3) whether the applicant may have
engaged in conduct in Australia solely for the @s$gs of strengthening his refugee claim
and if so, it must disregard it. The applicant ghat the activities he participated in were not
solely for the protection visa application as halddave applied for this 2 years earlier. The
main reason for participating in these events wdsate more contacts and to get to know
more people within the Falun Gong community, afsiiare he may go to Melbourne. [Mr A]
had wanted him to accompany him for a long timeHgutould not, then after he lodged the
application he was single so only then could hearthk trip.
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The applicant said that he had not yet told hiemgrabout his Falun Gong practice. He said
he would let them know soon, but the process coatde rushed as his parents had been
members of the Communist Party for years. He hadest to talk to them about Falun Gong,
but it would be too much for them to know yet thatwas a practitioner. He contacted his
parents once a week and sometimes he would semdriées from the Falun Gong website
about the persecution of practitioners by the ComistlParty in China. Asked how his
parents reacted to this, he said that his motherma@e open than his father, who had been
working for the military environment for forty yesaso it was not so easy for him to accept.
At the beginning they were quite concerned aboaitéasons the applicant was sending them
such material but the applicant felt he had toasar-Gong law taught followers that
everything they say must be the truth. He thoughtduld see that the material was having
an effect on his parents. Asked whether he wasngutis parents in danger by sending this
kind of material to them, he said that he was gstred at the beginning but he had no
choice other than to do it. He had been watchirggp®whether there might be any signs of
persecution but for now there had been nothing rti@e the line being cut off. As his
parents were now retired he thought any potentalitaring would be a more relaxed than
before. The Tribunal asked if the applicant cquiolvide copies of some of the messages he
had sent to his parents, to which he agreed.

Asked if he had told any of his friends that he wa®actitioner, he said that apart from his
friends who were practitioners themselves, he bltis ex-girlfriend. He had not yet told
other friends as he wanted to avoid trouble. Thermational student circle was very
communicative and if word spread and he returngdhioa his parents could also be in
trouble. He said that he would eventually tell thie truth but for the time being he had
talked to them about the evils of the CommunistyPand that Falun Gong is not an evil cult
as claimed by the party. He said that as many staded been educated by the CP he had to
take it slowly, as there was a Chinese studentsnuiiihe applicant confirmed that he was a
member of the Communist Youth and the Pioneerscadld, but that he had never applied
for party membership and he had withdrawn fromeftes organisations since coming to
Australia. He officially withdrew when he startemgractise FG, [in] February 2010, through
FG website, and they issued him with a certificate.

The applicant said that he feared returning to &because the communist party was
conducting large-scale persecution of Falun Gomgtjiioners and the social atmosphere in
China was very bad for practitioners. In additibis, home town was Xinjiang, which was a
conflict zone so the control of authorities ther@svnuch tighter than elsewhere in China, so
if he ever returned it would be a sure thing treatspcution would happen. He feared that he
could be put into detention and he could also beted. What he was really afraid of was
that his parents would be harmed because of himsattl that he probably would continue to
practise Falun Gong if he returned.

Asked how important activities to propagate or agritne Falun Gong message were to him,
the applicant said that according to Falun Gong awivation was largely dependent on the
person themselves and how good they could be aidthéy could get. However, in relation
to saving other people, it was all about compassidrich was derived from Buddhism. As
you cultivate yourself, it becomes harder to séerst suffering, so you need to help them
with their troubles. This aspect of Falun Gong akhgart of the compassion that its
adherents have for others, and was an importahbpar

The Tribunal then heard from the applicant’'s wighéhe witness said that he could prove
that the applicant was a genuine Falun Gong piaogit. He was the person who gave the
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applicant the book of the law of the wheel at thé ef 2009 and he could see that the
applicant was very interested in the book. In thetiyear they also started doing Falun Gong
exercises together.

The fifth exercise was very hard to practise batapplicant could already do this in about
five months after he first started. It was veryfidiflt to achieve this in such a short period of
time and could not have been achieved without atgteal of practice. The applicant told
him that he practised at night time on the fload #mat he could feel a stream from his heart.
This part of the teaching was that it was the prini@vel of practising. The witness said that
he thought that the applicant was stronger thawd®in many areas, as the applicant read a
lot about practitioner’s reflections on their piaetevery night and then shared it with him.
The applicant was also very interested in the tiegshof the law of the wheel and sometimes
the applicant would tell him how to get rid of nrédétemptations, and in this aspect the
applicant was far more advanced than him. He walwéys incorporate the teachings into
Buddhist and Taoist stories and would help the @gsnto get to know some of the ideas.

As the applicant did not have a lot of income dr&witness was in a better financial
situation, he could travel to Melbourne and Adedaiol engage in local Falun Gong events in
those places. But the applicant had also beenefationship where he had a lot of
commitments and he felt he could not free himsetfavel. When the witness stayed in
Sydney and Melbourne they would always communioaténe about the cultivation and
practise of Falun Gong, and they would also shaedflections of their fellow practitioners
over the internet. The applicant also told him wiatad seen with the “eye”, and through
the witness’ communication with other fellow coliees he knew that what the applicant had
said he had seen was similar to what others had see

In Melbourne and Sydney there were a lot of felfmactitioners who were like the applicant
who did not have much time to join public gathesings they had children or for other
reasons, but still conducted their practice at honivate. He did not think that not being
out in public would really affect his practice argyy as this could be done at home. The
applicant had been a smoker for more than ten yeadrse quit after six months once he
started engaging with Falun Gong. When the applittest arrived in Australia he would
gamble but he had also quit that, and he had &awilly cut down on eating and drinking
temptations. These were all evidence that he vggshaine practitioner of Falun Gong.
Smoking was a very strong attachment and withaitang will from Falun Gong, to cut it, it
would be very hard for normal people to stop. Theliaant showed no interest in money or
acquiring gadgets like mobile phones, and this veatg genuine. The witness thought that
only those who were “outside society” could redcit tevel.

He said that the applicant approached him in Jgnu&ebruary of 2010 and asked him to
teach him how to do the exercises. He did thisawthree times, and some other
practitioners practised with him as well. They disal a video recording from their Master
which they shared with each other but for someyyestthe applicant needed to practise with
others to better understand them. He had beeengresth the applicant in Melbourne last
year when he helped them to promote a performanbtelbourne and handed out
pamphlets. They also went to the Chinese constdagercise.

Asked by the Tribunal if there was any other forhs@rious or significant harm he feared he

would face if he returned to China that had nonbdiscussed yet, the applicant said that his

concern is that he would end up in the same stnats other fellow practitioners in China

He was concerned that he was handing out pamgtléte market in Hobart and the Chinese
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student union might have a record, and at the dateshe might have been recorded, so the
danger on return to China was clear. He fearedttigit stop him at the airport and his
parents would not know where he was and he miglaipgiear. He believed that he would
definitely be persecuted, it would just be a questf the severity.

The Tribunal said that it would now like to puttte applicant some of its concerns about his
evidence and possible adverse information for timsroent. In relation to s.91R(3), which
had been discussed earlier, the Tribunal put t@agpdicant that it might be difficult to accept
that someone with his background as the son ofrag eommander and a member of the
Communist Youth party and pioneers, would becomeasily interested in Falun Gong after
arriving in Australia. Indeed the DIAC officer fodrhis actions had been motivated for the
sole purpose of strengthening his refugee claine. apiplicant said that even though he came
from a family with a strong political and militabackground, he still grew up in a very
flexible environment at home. He was not interestettie teachings of the Communist Party
throughout his schooling. He also witnessed marsdoings by the party in his society such
as the persecution of the Uighurs, and having #ssnsuffering he did not believe party
teachings. In terms of his arrival in Australiagevhough he had a history of interest in
Buddhism, he did not immediately convert when [Mrtédld me about it. He spent time
gradually building up his interest and graduallgided that he wanted to be involved. He
had now been practising for two years and couldigpty say that he was a genuine
practitioner and that his self-cultivation had nid¢e a level where he was qualified to apply
for immigration status on this basis.

The Tribunal also noted that the credibility of bigims was in issue. DIAC did not believe
that he was a genuine Falun Gong practitioner dinestlack of knowledge of the exercises
and a lack of evidence supporting his claims ta lpeactitioner. The applicant said that much
of his DIAC interview did not focus on his Falun i&@ppractice. More than half of the
interview was spent talking about other issues,dunrthg the rest he was not asked about the
core issues of Falun Gong. His witness had talkédeshearing about the core issues of his
practise, whereas with DIAC he was not given thgoofunity to express himself properly on
these issues.

The Tribunal also observed that spreading the \aadii'saving people’ was an essential part
of Falun Gong practice, and that the fact thatagyglicant had not told his parents or friends
that he was a practitioner seemed to be at oddisthig important part of Falun Gong
teachings. The applicant said that with people twb grown up in a Communist Party
environment, if you just walked up and let themkn@u were a Falun Gong practitioner
the first reaction would be that they would not winhave contact with you, and then it
would never be possible to save them. The way wiéwlas to let them know the truth and
facts about Falun Gong in a gradual way in ordesatge them.

The Tribunal also noted that another concern ofidlegate was the timing of the lodgement
of his protection visa application shortly afterbreke up with his girlfriend on whom his
immigration status depended. The applicant saidh@atayed with his girlfriend to try and
teach her to give up on her attachment to wealthstatus and that he continued to do this
even at the time when [Mr A] asked him to move telbburne. He said that he had been
practising Falun Gong for almost 3 years and haeenced significant changes in his life.
DIAC denied his application as they did not thirkvias genuine, but that was nonsense. He
had communications with his fellow practitionerslidrad been through self-cultivation for
such a long period, even though he did not padteijn many public activities he worked on
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self-cultivation. He did not lodge his applicatianthe beginning until he felt that he was a
real practitioner.

Independent Country Information

In a report released in February 2002 Human Rigldasch stated in relation to the
persecution of Falun Gong practitioners in Chirat:th

‘Chinese government persecution has not been lintit&key organizers, big-time publishers,
major distributors, or small-scale proselytizetdhds been directed against scores of low
profile practitioners - rank and file followers ilimg to publicly defend Falungong.
Penalties for this latter group have typically béghter, but its members have been
subjected to grave mental and physical abuse imgudrture and mistreatment. At the start
of the crackdown, most detained protesters wer floelonly a few days of “reeducation,” in
part because the government appears to have mesgjutlg depth of commitment, in part
because there were insufficient permanent faglifiee long-term incarceration of tens of
thousands of practitioners. As it became evideat dismantling Falungong could not be
accomplished quickly, and as demonstrations beaie occurrences, officials apparently
grew impatient with briefly detained practitiongvko, as soon as they were released,
rejoined public protests in Tiananmen Square. Itoer 2000, China’s policy changed.
Instead of the Public Security Bureau rounding rgigstors and escorting them home or
detaining them for a few days or weeks, “relevagijiBg departments...decided to practice a
‘close style management’ on stubborn Falungong neesibin the hope of facilitating the
permanent “transformation” of identified “reciditgs’ such individuals were to be
immediately sentenced administratively to reedocatinrough labor, in some cases for as

long as three yearsH@man Rights WatctDangerous Meditation - China’s Campaign Against
Falungong February 2002, Chapter V, ‘Falungong in Custdgiympeting Accounts’ - ‘Reeducation through
Labor; Transformation Cente)s’

Recent reports do not draw a great distinction betwthe targeting of Falun Dafa leaders
and common practitioners by the Chinese authori@es20 May 2011 and 6 April 2011, the
Department of Foreign Affairs and Trade (DFAT) asd the tribunals that Chinese
authorities no longer focus primarily on Falun Defaders, but are increasingly targeting
common practitioners. The advice from 20 May 20thtes:

[A]long with like-minded missions and human rigbtentacts, we consider that Chinese
authorities no longer focus primarily on Falun G¢bgfa] leaders who promote the
movement but also on private practitioners... [w]iifecise information on cases is difficult
to obtain, we assess that the authorities now gjeester emphasis on how readily Falun
Gong [Dafa] practitioners confess their crime aadalince their practice rather than their

role in Falun Gong(DIAC Country Information Service 201Country Information Report No.
11/28 — Falun Gong Update Clarificatiofgourced from DFAT advice of 20 May 2011); DIAC
Country Information Service 201Country Information Report No. 11/28 — Falun Gongddte
Clarification, (sourced from DFAT advice of 20 May 2011).

In addition to the above DFAT advice, Human Rigiatch notes that private practice of
Falun Dafa at home is ‘dangerous’ when it is boughhe attention of the police or Chinese
Party officials. Human Rights Watch 200Dangerous Meditation: China’s Campaign against Fajong
January, p. 44)In 2005, a spokesperson from the Falun Dafa In&bion Centre, Gall

Rachlin, advised the Immigration and Refugee Ba&i@anada that although it is possible to
practice Falun Dafa in private, concealing onelsefieand daily practice from relatives or

neighbors iS difﬁcultlmmigration and Refugee Board of Canada 2@3N100726.EX — China: Situation of Falun Gong Practitioners am@ffment by
state Authoritie€2001-2005)31 octobery 1N 2011 the US Department of State reportedithegertain areas of
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China, neighborhood groups were reportedly inséditd report on Falun Dafa members and

monetary rewards were offered to citizens who mied on practitionergus Department of
State 2011July — December, 2010 International Religious Fie®dReport: China (includes Tibet, Hong Kong,
Macau),13 September)

The report does not identify which areas this og@ur Further, in its most recent annual
report from 2010the Falun Dafa Information Centre stated that du#09:

Among the documented cases, most victims weretades the basis of their being known
to the authorities as Falun Gong practitionersnef/his identity consisted of studying Falun
Gong tenets and practicing its meditation exerdiséise privacy of their homes. In many
cases, adherents were abducted after they werd fmssessing Falun Gong books and
related materials, either during door-to-door seesdy security agents or upon being
stopped on the stréetalun Dafa Information Centre 201110 Annual Reporg5 April, Section 1

— Part 1: Falun Gong Persecution and Activism inQ0

In its International Religious Freedom Report 20hZelation to China the US State
Department said that:

‘The Chinese government continued its thirteen-gampaign to eradicate Falun Gong
activity and pressure practitioners to renounce thediefs. China maintains an extrajudicial
security apparatus, the 6-10 office, to stamp aliti-Gong activities and created specialized
facilities known as ‘transformation through reediaacenters’ to force practitioners to
renounce their beliefs. Over the past decade,dkiergment has carried out an unprecedented
campaign against the Falun Gong, imprisoning latgabers of practitioners and torturing
and abusing them in detention. Practitioners whaataenounce their beliefs are subject to
torture, including credible reports of deaths istody and the use of psychiatric experiments.
In the year before the Olympic Games, police waggedncerted campaign to harass and
detain known Falun Gong practitioners and brutsligpressed their activities. That campaign
continued in the past year with specific emphasi&ransforming’ practitioners through
coercive means in special detention facilitiesnareteducation through labor centers (RTL).
Falun Gong adherents report, and official Chinesgegiment statements confirm, long-term
and arbitrary arrests, forced renunciations ohfaind torture in detention....

It is difficult to determine how many Falun Gonggiitioners are in detention because they
are most often incarcerated in RTL camps and méetth institutions. However, in its 2011
Country Report on Human Rights Practices for Chine,U.S. Department of State noted that
Falun Gong adherents constituted at least haH®®60,000 officially recorded inmates in
RTL camps. The UN Special Rapporteur on Torturentepl that Falun Gong practitioners
make up two-thirds of the alleged victims of toetim custody presented to him in China.

According the CECC, the government has increadedto ‘transform’ Falun Gong
practitioners in recent years. The Falun Dafa imftion Center (FDIC), using information
gathered within China, estimated that 2,000 indigld were detained in the extralegal
‘transformation through re-education centers’ dherpast two years, many in Hebei and
Shandong provinces, but also in Shanghai and Beifis of December 2011, the CECC's
prisoner database lists 486 Falun Gong practit®asrcurrently serving prison sentences,
though the actual number may be much higher. THE B0 provides evidence that 53
Falun Gong practitioners died in custody in 2011.....

Numerous allegations of government-sanctioned ohgavesting and psychiatric
experimentation also continue to surface. The Ukt Rapporteur on Torture has called
for an independent investigation into these aliegat The Committee against Torture, a UN
treaty-monitoring body, also called on the governntiring its 2008 review of China to
conduct independent investigations to clarify dipancies in statistics related to organ
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transplants and allegations of torture of Falun @practitioners.(US State Department,
International Religious Freedom Report 20hZelation to China pp148-149).

In advice provided in September 2006 the Austrdllapartment of Foreign Affairs and
Trade (DFAT) said that:

‘China continues to regard Falun Gong as an “eWl:a@idanger to Chinese people and state
security. Falun Gong followers who are obviousheitt practice, who seek to spread
information or otherwise promote Falun Gong arelliko be detained and, particularly if
they refuse to renounce the practice, placed iendiein - usually in Re-education Through
Labour facilities (administrative detention). Theripd of detention could be weeks or years,
depending both on practitioners’ past actions &ed willingness to repudiate their actions
and recant their beliefs. Falun Gong followers phactise privately and do not make their
beliefs known are less likely to face repercussions

Since China banned Falun Gong in 1999, the intematFalun Gong organisation has
become more politicised and more vocal in its ofmrsto China’s Communist Party. If
practitioners have played an active role in Fal@mg@sorganisations overseas, the Chinese
authorities are more likely to take an intereghigir cases. For example, authorities might
repeatedly interview people, keep them under silawee and, particularly if authorities
believe that the people remain active Falun Goagtfironers and are in contact with

overseas Falun Gong groups, might detain th@®BAT Country Information Report No. 06/53,
dated 14 September 2006, CX161676).

FINDINGS AND REASONS

As indicated to the applicant at the hearing, thbuhal had concerns about some aspects of
the applicant’s evidence. The Tribunal had diffigudccepting that the child of military
parents who were staunch communists would have inésnested in churches and religion
from a young age, as the applicant claimed tottesd had difficulty accepting that a young
man from such a background would evince this istef@ough religious discussions with his
friend, [Mr A], immediately after his arrival in Atralia. The Tribunal does not accept the
applicant’s evidence on these points.

The Tribunal also had the impression that the apptiattempted to exaggerate his claims to
have practised Falun Gong publically. These claithsately were not borne out when the
Tribunal tested his evidence. He admitted, for gxarthat he only attended one public
Falun Gong event in Hobart and only for a shoretinThe Tribunal also observes that the
applicant candidly admitted that one of the reasmtsnd the public Falun Gong activities
that he engaged in while in Melbourne was a désigrovide evidence for his protection
visa application. The Tribunal was also concerrmmbiaithe seeming contradiction between
the applicant’s claim to be committed to Falun Gand the fact that he had not told any of
his friends, other than his former girlfriend, as Family about this commitment.

Despite these reservations, the Tribunal accepte@avidence before it that the applicant is
a genuine Falun Gong practitioner. The applicanws evidence in this regard is
corroborated by his witness, [Mr A], who is alsbaun Gong practitioner. The Tribunal
accepts that the applicant is viewed by anotharr=&long practitioner as a genuine and
committed Falun Gong practitioner.

The Tribunal considers it appropriate to give dweght to the evidence of another Falun
Gong practitioner since he has known the applit@rgome time and, being a Falun Gong
practitioner himself, is in a better position tithe Tribunal to make a judgment about
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whether the applicant’s commitment to Falun Gonggisuine or whether he has merely
become involved in Falun Gong activities in Aus&rdbr the purpose of strengthening his
claim to be a refugee. The Tribunal also considemevant in the present case that, as
Driver FM stated irSZGYT v Minister for Immigration & Ang2007] FMCA 883 at [12]:

‘| prefer the interpretation of the words “engage’tin s.91R(3) as meaning “carried on”
rather than “commenced”. There is logic in thaéipretation. A person may commence a
course of conduct in Australia for the purposerdiancing their protection visa claims but
nevertheless carry on that conduct for other remstémthe case of religion they may over
time become a genuine adherent. If a person comeseangaging in a religious practice to
support their protection visa claims but over tibeeomes a genuine adherent, in my view,
S.91R(3) does not require that the conduct to deedarded. The Tribunal remains able to
consider whether, on a forward looking assessntleafperson would suffer a real risk of
harm in their country of origin.’

Even if the applicant initially became involvedfkalun Gong activities in Australia for the
purpose of strengthening his application for retuggatus, the Tribunal accepts on the basis
of the evidence before it, including the applicamwn oral evidence, that the applicant is
now a genuine and committed Falun Gong practitiodére Tribunal finds that he has
engaged in the relevant conduct - his participatioRalun Gong activities in Australia -
otherwise than for the purpose of strengtheninglaisn to be a refugee and that it is
therefore not required to disregard his conduétustralia in accordance with subsection
91R(3) of the Act.

The Tribunal accepts that the applicant’s involveime Falun Gong activities in Australia
will place him at risk should he return to Chinawar in the reasonably foreseeable future.
As referred to above, the Australian Departmeriareign Affairs and Trade has advised
that, if Falun Gong practitioners have played aivacole in Falun Gong organisations in
Australia, the Chinese authorities are more likelyake an interest in their cases and might,
for example, repeatedly interview them, keep thehen surveillance and, particularly if the
authorities believed that the people remained adialun Gong practitioners and were in
contact with overseas Falun Gong groups, mightméam (DFAT Country Information
Report No. 06/53, dated 14 September 2006, CX161676

Since the Tribunal accepts that the applicant v8 a@genuine adherent of Falun Gong, it
accepts that if he returns to China now or in gesonably foreseeable future he will wish to
continue practising Falun Gong. As referred tovahthe Chinese Government’s repression
of Falun Gong continues unabated and it extendartio and file followers of Falun Gong
who are not prepared to renounce their beliefs $tite Departmeninternational Religious
Freedom Report 201i2 relation to China; Human Rights Wat@angerous Meditation -
China’s Campaign Against Falungonigebruary 2002, Chapter V, ‘Falungong in Custody:
Competing Accounts’ - ‘Reeducation through Labaaigformation Centers’). The Tribunal
accepts that if the applicant were to return ton@mow or in the reasonably foreseeable
future there is a real chance that he would baredaas a result of his involvement in Falun
Gong activities in Australia or his continued preetof Falun Gong in China. The

Tribunal considers that the persecution which thi@ieant fears clearly involves ‘serious
harm’ as required by paragraph 91R(1)(b) of therktign Act in that it involves a threat to
his life or liberty or significant physical harassm or ill-treatment. The Tribunal

also considers that the applicant’s religion (leds in Falun Gong) is the essential and
significant reason for the persecution which hedeas required by paragraph 91R(1)(a).
The Tribunal further considers that the persecutbith the applicant fears involves
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systematic and discriminatory conduct, as requiegdaragraph 91R(1)(c), in that it is
deliberate or intentional and involves his selexctiarassment for a Convention reason,
namely his religion.

CONCLUSIONS

For the reasons given above, the Tribunal findsttl@applicant has a well-founded fear of
being persecuted for reasons of his religion ifdtarns to China now or in the reasonably
foreseeable future. The Tribunal finds that theliapnt is unwilling, owing to his fear of
persecution, to avail himself of the protectiortted Chinese government. There is nothing in
the evidence before the Tribunal to suggest threaatiplicant has a legally enforceable right
to enter and reside in any country other than distry of nationality. Accordingly, the
Tribunal finds that the applicant is not excludeshi Australia’s protection by subsection
36(3) of the Act. It follows that the Tribunal iatssfied that the applicant is a person to
whom Australia has protection obligations underRiedugees Convention. Consequently the
applicant satisfies the criterion set out in paapbr36(2)(a) of the Migration Act for the

grant of a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies paragraph 36(2)(a) of the Migration Act.



