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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Lebgrapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Mar2@12.

The delegate refused to grant the visa [in] Juri28nd the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person in respect of whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention), ootber ‘complementary protection’
grounds, or is a member of the same family uné person in respect of whom
Australia has protection obligations under s.36&] that person holds a protection
visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atpction visa is that the applicant for
the visa is a non-citizen in Australia in respdolvbom the Minister is satisfied
Australia has protection obligations under the ge&s Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimat having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
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11.

12.

13.

14.

S395/2002 v MIMA2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haroudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the applceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
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of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person in respect of whAastralia has protection
obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatmthe reasonably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia in respect of whom the Minisie satisfied Australia has protection
obligations because the Minister has substantalmgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumieht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishifmélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afféfae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Application for Protection Visa

20.

21.

22.

According to the information provided in the apption for a Protection via the
applicant was born in Tripoli, Lebanon on [dateetiedl: s.431(2)]. She came to
Australia [in] 2011 as the holder of a ProvisioBglbuse visa for the purpose of
marriage.

The applicant states that her father is deceasedmidther lives in Lebanon and she
has [some siblings] living in Lebanon. She [alse same siblings] living in Australia.

In a separate written statement the applicantsthtg she claims that she will be
persecuted in Lebanon because she belongs toieuRarSocial Group. She states that
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24,

25.

26.

27.

she separated from her husband [in late] 2011 siftearrived in Australia on a
Provisional Resident visa, having been sponsordiebgstranged husband.

The applicant says that she was born a Sunni Mustidhcontinues to practise that
faith. Her family adheres strictly to their religi@and are socially conformist.

The applicant writes that she was married [in] 20L{City 1]. Her estranged husband
was extremely violent. She suffered physical, seand verbal abuse. She states that
she opted to leave the marital home [in late] 20ddause she could not tolerate the
level of abuse.

The applicant writes that her estranged husbahdri§Relative A]. She alleges that he
has threatened to do her harm if she returns tan@i She states that she fears
reporting threats and incidents of violence to@mlecause he or other close relatives
may harm her. Despite suffering physical and seabake she has refrained from
reporting the matter to police because she doewawot to further infuriate her
estranged husband and relatives.

The applicant states that under Lebanese law astdroua woman has no right to
complain about marital sexual or physical abuseiaedpected to tolerate abuse.

Her decision to leave the marriage is viewed agaBpainacceptable. If she returns to
Lebanon she cannot expect that the Lebanese aigbanill protect her. She does not
wish to return to Lebanon where she will remaimeusble in the absence of effective
legal protection and social antagonism.

Interview with the delegate

28.

The applicant attended an interview with the dele¢ia] June 2012. The Tribunal has
listened to the recording of the interview.

Decision of the delegate

29.

30.

The delegate found in the decision record thahtren the applicant claims to fear in
Lebanon is at the hands of a particular individbal, estranged husband who is
resident in Australia.

The delegate found no evidence to support a finthagthe applicant has been
subjected to serious harm at the hands of her gstr@nged) husband in Australia.
Further she did not accept that there is a realahthat the applicant is at risk of
spousal violence in Lebanon. She found no evidemsepport a claim made by the
applicant that she will face serious harm in Lelmafow the reason that she is a
separated or divorced woman.

Hearing beforethetribunal

31.

Theapplicant appeared before the Tribunal [in] Noven#i¥ 2 to give evidence and
present arguments. The Tribunal also receivedemidence from three of the
applicant’s siblings and [another relative]. Thétlinal hearing was conducted with
the assistance of an interpreter in the ArabickEmglish languages.
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33.

34.

35.

36.

37.

38.

39.

The applicant was represented in relation to thieveby her registered migration
agent.

The Tribunal established that the applicant cam&ustralia for the purpose of
marriage to her [Relative A]. She explained that lsad visited Australia in 2009 and
during that visit she met [Relative A] personalie made the proposal of marriage.
She returned to Lebanon and eventually returnéditralia to marry. She arrived [in]
2011. The couple married [in] 2011.

The Tribunal established that the applicant's [faétails deleted: s.431(2)].

The Tribunal asked about the connection betweeselieand her husband. The
applicant said that her estranged husband is reafiRe A]. [Family details deleted:
s.431(2)].

The Tribunal asked whether the families maintaic@atact. The applicant said that
they did. [Personal details deleted: s.431(2)].

The Tribunal heard that after the applicant arrive@ustralia [in] 2011 she went to her
[sister's place] where she lived until the marriddee Tribunal asked about the contact
she had with her then fiancé, [Relative A], in itervening period [up until] marriage
in [2011]. The applicant replied that he showedsigms of poor behaviour towards her
during the period of their engagement. The Tribwasiled whether they spent much
time together. The applicant said that they didbestause [Relative A] was working.
He was living with his mother at that time.

The applicant continued that the marriage [detHilmarriage deleted: s.431(2)]. There
was a religious ceremony at the house of [Mr Ck Thibunal said that it understands
that the marriage was not registered. She rephedit was not registered but she only
learned of this later.

The Tribunal asked the applicant to describe thess together after marriage. She
said that after only two days of marriage her hadbaanted to go out at night. He did
so and did often did not come back until six o'klotthe morning. He forced her to
sleep with him. She said she could not object. @&t on to say that increasingly her
family members were discouraged from visiting Adre Tribunal asked whether
[Relative A] was working at this time. She replibat after about three weeks of
marriage he stopped work. The Tribunal asked hosupported her and how he paid
the rent. She replied that he did not supporttherfamily did so. The Tribunal asked
whether they went out together; whether for exartimg went out to do shopping. She
said that she stayed at home and her husband bithgtatod. Again the applicant said
that her husband went out often and he came houm&k d®©ne night she said he told
her at midnight to leave the house. The Tribunkéddhe applicant whether [Relative
A]'s father knew what was happening in the marrig®jee said that he was aware of it
but seemed to believe that he was powerless toygthiag. The Tribunal asked
whether her sister knew of the situation at anyestdge. She said that she had confided
in her sister who, on learning of the applicantfficllties encouraged her to take it
easy. Her sister also warned her that if thereaggu to be a problem so early in the
marriage the blame would be directed at the applidawas likely that a stigma would
be attached to her.
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The applicant said that the difficulties beganraftely two days of the marriage. Later
she said that she went to stay with her sister.Trlminal asked when she left the
marital home at [location deleted: s.431(2)] oreenmanent basis. She said that was [in
late] 2011. The Tribunal asked whether her [sild]r&ver went to [assist her] during
this period of difficulty. She said that he brotieame deleted: s.431(2)] came. He saw
the manner in which her husband treated her amdtieonted him about this. The
Tribunal asked the applicant how her brother [MihBYH responded when he learned
from her that she was suffering abuse from her &ngbShe said that at first [Mr B]

did not interfere. The Tribunal asked about [Mrdijésponse on learning of this. The
applicant said that [Mr B] told her to take it eashe Tribunal asked whether her
[siblings] knew the extent of the violent behavioBhe said that they did after one
week. The Tribunal understood that the applicard iWwamating that her family did not
become involved at that time.

The Tribunal asked whether [Relative A] ever atteadgo harm the applicant's
[siblings]. She replied that in December 2011 [ReteA] came to [City 2] [and
during] that visit she said [Relative A] assaulkesst brother [Mr B]. The Tribunal
established that the applicant was not present&hdot witness the event.

The Tribunal said that it had read in the Departaefile that during the applicant's
interview in Lebanon held in connection with theavapplication certain questions
were put to her by the interviewing officer aboRe[ative A]’'s [background]. The
Tribunal asked the applicant whether she recaliedd questions. She said that this
person asked whether she knew that [Relative A]sgkk person. The applicant told
the Tribunal however that [Relative A] had told beat he is now well. The Tribunal
asked why the delegate overseas would have had tmask this question. The
applicant replied that it seems that [Relative Afllsuffered from [a certain condition]
but she also said she asked him about it and Helsati this was not true.

The Tribunal asked the applicant what she know&elative A]’'s [family details
deleted: s.431(2)].

The Tribunal asked the applicant whether she hablducontact with [Relative A]

after she came to [City 2]. She replied that sldendit. The Tribunal asked when she
last saw [Relative A]. The applicant said it waglate] 2011. The Tribunal asked the
applicant what happened when she left the marriBige applicant replied that she
travelled to [City 2] by plane alone. Her brothkir[B] picked her up at the airport. She
said that her situation was not discussed anymore.

The Tribunal said it had also heard that she hadesyuently made a visit to the home
of [Mr C] who had performed the religious marriagae applicant explained that on
the same day that she was coming to [City 2] sh@entiais visit. She told the Tribunal
that she wanted to enquire about the divorce pédipsas then she learned from [Mr C]
that the marriage had never been registered. Tplecapt said she did not receive any
papers in relation to the marriage. The Tribun&dl@shed that [Relative A]’s father
also accompanied the applicant to [Mr C’s] house¢har day.

The Tribunal asked the applicant why the marriage mever registered. She said that
[Relative A] told her that he did not register tharriage because he had no money to
do so. The Tribunal asked the applicant whethettsrefore knew that the marriage
had not been registered before she visited [Mr Bjgse. The applicant replied that
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she did not really know for sure. The Tribunal akiee purpose of the visit to [Mr C].
It asked whether she was trying to secure evideht®e marriage or whether she was
trying to initiate a divorce. The applicant saie shas in fact already divorced by that
time. She added that her husband had only to sag ttmes that he divorced her and
he had done so [in late] 2011. The Tribunal askkdther her husband had gone
personally to [Mr C] to do this. She then explaitieat at the time [Relative A] was
visiting [Mr C] to seek the divorce [Mr C] also muher and informed her of this. By
this time she said that she had left the [mariteth] and was staying at her sister's
place.

The Tribunal asked the applicant what happenedtaimrwisa and her status in
Australia. She said that [Relative A] started tee#ten her. He went to DIAC, informed
them of the marriage breakdown and he withdrevstigport for her. She added that he
made threats against her on her mobile phone sfibéngs] destroyed the SIM card
and she no longer had a mobile phone.

The Tribunal asked the applicant what she fears fner former husband, [Relative A],
at the present time if she has not seen him siate 011, and if, as she had stated
she no longer has her mobile phone. The appliegtied that [Relative A] could easily
come to [City 2] and could easily find her. She wsdhat in Australia the government
protects its people; in Lebanon she said it isedgifit. In Lebanon she is considered as
the husband’s belonging; he can do as he pleakesTilbunal asked the applicant
what she fears from [Relative A] in Lebanon. Shdieel that in Lebanon she cannot be
protected. The Tribunal again asked what harm shis ffrom [Relative A] in Lebanon.
The applicant said [Relative A] has relatives iflbaron and they can find her. The
Tribunal asked whether there are any other reasmmsloes not wish to return to
Lebanon. She replied that in Australia women aotguted from violence. The
Tribunal asked again whether there are other resasiom does not wish to return to
Lebanon. She said that there are not.

Evidence of thewitness[Mr B]

49.

50.

The Tribunal established that the witness is th@iegnt's brother. The applicant had
referred to him as [Mr B]. The witness began tdinatwhat he knows of the marriage
and the difficulties encountered early on in themage. The witness said that the
applicant began to experience difficulties one dfigr the marriage. He said that they
fought and the applicant's spouse grabbed herebthtibat. The withess said that the
applicant kept these things to herself for one w&le was then living in [City 1] and
the witness lives in [City 2] He did not know ofrl@oblems initially. Finally, he
explained that the applicant could not handle thiagymore and she called her
[relative] to assist. It seems that she left theitalahome late one night and her
husband followed her by car. The witness saidtthatpeople witnessed the ongoing
argument. Her husband was trying to drag the agmiimto his car. The Tribunal asked
whether these persons came to her assistanceidHthaiathey did and they wanted to
call the police. However, he said the applicantrdbtiwish to involve the police in the
matter. The witness said that the family finallpbght the applicant to [City 2] where
she has now been living for a couple of months.

In his evidence the witness said that the applicetotrned to the marital home on a
number of occasions. She was encouraged by fan@hjlvers to persevere and to try to
make the marriage work. It was only later thatwhtmess and the family became aware
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of the extent of the applicant’s difficulties. Thiarned that the applicant was forced
to have sexual relations against her will.

The witness told the Tribunal that the applicafdigner husband came to [City 2] to
visit [family details deleted: s.431(2)]. The wissecontinued that he was passing that
place and he was near the entrance to the build@limg Tribunal asked whether a
physical altercation took place. The witness Sa@td was not an actual physical
altercation but there was swearing. The witness #iagd that the other party pushed the
witness. The witness said he backed off becau&adws that [Relative A] is
dangerous. The Tribunal asked whether the police w&led during that incident. The
witness said that they were not called.

The witness said that the estranged husband mestdtagainst the witness. Asked the
nature of these threats the witness said thatliénbm that would come back after him.
The witness denied that he threatened the othéy. paurther details deleted:

s.431(2)].

The Tribunal asked when this event happened. Hktlsat he cannot remember the
exact date; it was over [several] months ago. Tititeuhal asked that the witness
whether he has seen the estranged husband sint¢enthaHe said he has not. The
Tribunal asked the witness whether there was amythlise he wished to add. He
explained that the family is worried about the ampit. She will not be safe in
Lebanon.

Continued evidence of the applicant

54.

55.

56.

The applicant continued her evidence. She saidhigrafiormer husband made threats
against her that if she contacted the police atimiproblems he would kill her. She
then said that he has threatened that he canrat hest here but he will get her in
Lebanon. The applicant said he can do that begaussbanon there is no protection.
The Tribunal asked the applicant when her formabhad made this particular threat.
She replied that he always said these things to her

The Tribunal put to the applicant that it seems tha harm she fears in Lebanon is
private harm, from an individual, for personal @@sand due essentially to the failure
of her marriage. The applicant replied that sheectomAustralia as a virgin and she

will be going back to Lebanon as a divorced wontarter community she said it will

be assumed that there is something wrong withStez.said that her estranged husband
has destroyed her life. The Tribunal put to theliappt that it seems that no

Convention reason forms the essential and significgason for the harm she claims to
fear in Lebanon.

The Tribunal asked the applicant why she did nittlea police when she was facing
and experiencing physical harm in [City 1]. Shdiegbthat she did not want to cause
problems for the family. The Tribunal put to heattit seems from her evidence that
neither she nor her [siblings] in [City 1] soughbtection from the police. The
applicant replied it is not their custom to contidt police. She added that this is not
the way they conduct themselves. The Tribunal ptihé¢ applicant however that she
has stated a number of times during her evideratestie believes that in Australia she
can be protected against her estranged husbandeugovshe has never sought the
protection of the police or the authorities in Aast during these claimed difficulties.
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Indeed, she had also said that to do this is et dustom. The applicant replied she
did not know anything about the rules here. Thédmal put to her that it may form the
view that her [siblings], who have been in Ausadbr a longer period, would have
been aware of the avenues available for protettamhthey considered it required. The
applicant replied that she did not think or exgbat her situation would turn out as it
has done in Australia. She continued that in thggrimeng she did not know much about
the country and she heard only comments from hglpdmd.

The Tribunal put to the applicant that it may faime view on the basis of all of the
evidence before it that her estranged husband fiRela] has no real intention or
desire to harm her for any reason. The Tribunat@bier that according to her
evidence she has not seen him for many monthsapplcant replied that he can
attack her at any time. The Tribunal put to het theeems that he has not sought to do
SO up until this time. It put to her that it mayegtion that he would be motivated to
harm her if she returns to Lebanon. The applicaplied that no one knows what he
may do. She added that he threatened that if sktgahe police he will kill her.
Again, the Tribunal put to her that notwithstandihg threats her estranged husband
allegedly has made in the past he has not madattempt to locate her or see her. He
has not sought to harm her.

The applicant said she fears treatment as a digdgawoenan in Lebanon where she said
that she will face ridicule and discrimination besa her marriage has failed. The
Tribunal put to the applicant that the delegateirdpan interview had provided
country information which indicates that on averagme 4,900 divorces were granted
annually in Lebanon between 2000 and 2010. Thigesstg that divorce is not a rare
occurrence in the country. The applicant said ey be the case but it is different
when someone goes overseas to marry.

The applicant's adviser made oral submissions balbef the applicant. He submitted
that the type of abuse suffered by the applicatttiwithe marriage was such that it
warranted police intervention. However, he contthtleat the Tribunal must be
mindful of the cultural aspects. These relatelfirgi the views of the family members
when they first became aware of the problems iragf@icant’s marriage. Initially the
family encouraged the applicant to return to therrage and allow things to settle.
This was even when they had become aware of thieenat her difficulties.
Furthermore, it was submitted that there was aesthrag the marriage difficulties had
the potential to embarrass or reflect poorly onviger family. The applicant was not
initially supported by the family who, for culturedasons were slow to react to her
difficulties. The applicant’s adviser asserted th is not to say that the applicant
would not call the police in the future; she is n@amiliar with the system in Australia.

The applicant’s adviser submitted that culturatdes are relevant; he drew the
Tribunal’s attention to the infamy of divorce inhanon; he asserts that honour crimes
in Lebanon are prevalent. He said that there isvitence to conclude that violence
against the applicant in Lebanon is not reasonfabgseeable. According to the adviser
the applicant’s former husband took action to regiee breakdown of the marriage to
immigration authorities as a means of ensuringttatiisa would be cancelled and the
applicant would be returned to Lebanon where tieen® protection for abused

women.



61. The applicant’s adviser referred the Tribunal tardoy information cited in another
Tribunal decision. It seems that the particulaoinfation relates to domestic violence
and honour killings in circumstances where a wolmasreneged on an arranged
marriage. The adviser suggested that it is reletaobdnsider that the applicant’s
former husband is her [Relative A]. Honour killingge widespread in Lebanon and
there is limited state protection for women in reedtof family related violence which
generally are considered as private matters.

Independent information

Violence in Lebanon is reportedly “deeply embeduhesiocial (particularly familial)
culture”! Religious courts that preside over domestic vicdetases, and often
discriminate against women, can legally requirdivis to return home despite abdsks
Islamic religious laws do not recognise maritaleag a crime, and custody of children in
divorce cases is often awarded to the father, lhvumsiim women choose to remain in
violent relationships for the sake of their childfecurthermore, women'’s rights
advocates have stated that social attitudes inriggbavhich allow men to exercise almost

complete domination over their wivigsrevent many women from accessing the caurts.

Domestic violence is widely perceived as a privimily matter. Discussion of the issue
is considered to be taboo. As a result, many vistay silent “for fear of causing a
scandal and bringing shame on the family” Ghidam\nidne program coordinator for
KAFA, explains that women are required to “be okatiand keep family secretsA

legal services officer at KAFA, Leila Awada-Dawd\wases that many female victims of
domestic violence who contact the organisation shawt to pursue their claims due to
the fear of family members that “legal proceedingscause a scanddl'in addition, the
US Department of State reports that women areregsti‘compelled to remain in abusive
marriages because of economic, social, and famégsures®

State intervention in private matters such as dtime®lence is seen to violate ‘the
sanctity of the home® and threaten the patriarchal authority in the farffiA number of

! Clark, S. 2008, ‘Lebanese women still vulnerablgiblence’, The Daily Stay9 June
http://www.dailystar.com.Ib/ar ticle.asp?editior=i&kcateg_id=1&article_id=92895 Accessed 10 June 2008
2 US Department of State 201ountry Reports on Human Rights Practices for 201@banon8 April,
Section 6

% ‘Move to take domestic violence cases out of felig courts’ 2009Integrated Regional Information Network
(IRIN), 23 Septembanttp://w ww.irinnews.org/Report.aspx?Reportld=8624&ccessed 28 September 2009
* Miller, D. E. 2011, ‘Lebanon’s clerics attack dastie violence law’ The Media Ling26 Junéttp://ara
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prominent Muslim leaders have recently espousel gigevs in their objection to draft
legislation currently before the Lebanese Parlianfrewhich seeks to transfer cases of
domestic violence from religious courts to spesdi civil courts? ** Such views
indicate that conservative Muslim women would bpexted to remain in a violent
relationship, rather than seek protection fromdiage.

For example, Lebanon’s highest Sunni religious anilyy Dar Al-Fatwa, has publicly
claimed that the proposed Family Violence Bill gadicts Islamic (Sharia) law, and
intends “to break up the family similar to Westarays, which are foreign to our society
and values™” It also stated that “[c]loning Western laws that@urage the breakdown of
the family...will have a negative impact on Muslitmildren...who will see their mother
threatening their father with prison, in defianégatriarchal authority®” Dar al-Fatwa
argued that the bill would therefore “diminish flagher’s authority in the family*® The
Higher Shi'a Council reportedly supported Dar atvs position®’

The deputy head of Shiite militant group Hezbollgheikh Naim Qassem, has similarly
objected to the Family Violence Bill on the groundat it “interfere[s] in the affairs of

husband and wife*® Qassem recently stated that “[t]he suggestedddarifrom ending
domestic violence, and closer to sabotaging thelygnom the inside...We are against
domestic violence...But we don’t approve of fragmegtihe family with complaints that
open the door for courts to interfere in any sroalrivial dispute”. He further stated that
families should not be obliged to answer to ciwilids regarding “private internal

affairs...between husband and wife or between pasmt<hildren™®

Domestic violence and marital rape are not criniseal under Lebanese law. The
prosecution of perpetrators in domestic violenaesas limited to the application of

general forms of violence under laws such as tmalRéode. However, these laws do not

consider the private relationship between the geafmer and the victim in domestic
violence cases. The Penal Code also fails to resegape within marriage and does not
punish perpetrators of rape if the victim is higedp 2*
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According to Lebanese women'’s rights group KAFAygacution for domestic violence
and spousal rape is rateln addition, the punishments handed out to peapsis of

honour crimes are leniefit The lack of protection offered to domestic violemictims
under Lebanese law is exacerbated by the facthbaiolice often fail to report domestic
violence cases. Although police may record violantdents against women, their reports
often do not identify the perpetratdrin most cases, allegations of domestic violenee ar
ignored by the polic& and the victims are instructed to sort out theibiems at

home?® The lack of a specific law relating to family wice, and the perception that
such incidents are a family matter, informs thecgince of the police to intervefiein
addition, hospitals often report cases of abuskase accidents’ without making any
further investigationé®

Furthermore, cases relating to personal statusdawais as family violence are dealt with
by each sect’s religious couftswhich are not required by the state to protect @om
from violence by prosecuting or punishing perpetimbf domestic abusé Although
battery is punishable by up to three years impnsemt, many religious courts require
female victims to return home despite the riskusftfer abusé® *? A cleric of Dar Al-
Fatwa, Lebanon’s highest Sunni religious authorggently stated that Islamic law “did
not and could not criminalize ‘non-brutal beatingg’the patriarch of a family*® Rights
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lawyer Ghada Ibrahim advised in August 2011 thghd vast majority of abused women
do not resort to the courts...because they haveitiotfeat the court will protect then?*.

In April 2010, draft legislation that seeks to cmalise domestic violence and marital
rape, known as the Family Violence Bill, was apgeby the Lebanese Cabinet and
submitted to parliamerit.*® The Family Violence Bill aims to transfer caseslofnestic
violence to specialised, civil law family courteeteby addressing the discriminatory
provisions against women in both the personal statws of religious courts and the
penal laws regarding family violence. The bill woaherefore give women of all
religious denominations equal rights under the @swvell as require the state to take
responsibility for the protection of women who aietims of domestic violenc¥.3®

Specifically, the draft law would establish spesiad family violence units within the
police force, prescribe fines and prison termgpknpetrators of violence against women,
and require public health centres to report suggecases of abuse. Women would also
be ableé% seek a restraining order against agegllebuser, and receive a decision within
48 hours:

However, the Family Violence Bill has not yet bgessed by parliament, after being
stalled by widespread religious opposition in J28&17° As mentioned in the response
to question two, Muslim leaders claimed that tHedointradicted Islamic law, interfered
with the private affairs between husband and Wifend “would deprive Muslim women
of the ability to turn to religious courts for peation”*?

FINDINGS AND REASONS

62. On the basis of the applicant’s passport which sigisted by the Tribunal, the Tribunal
accepts that the applicant is a Lebanese national.

63. The applicant states that she came to Australl@2pd1 as the holder of a Prospective
Marriage (Subclass 300) Visa for the purpose ofriage. According to her oral
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64.

65.

66.

67.

68.

69.

evidence, the applicant and her fiancé underwefisiEamic marriage] [in] 2011. No
evidence has been provided to support this claiowé¥er the Tribunal accepts that
the religious marriage took place as claimed. Thieuhal accepts the applicant’s oral
evidence that the marriage was never registereglamdnly learned of this after she
had left the marriage.

The Tribunal accepts that the relationship ceasddlze applicant left the marital home
a number of times before she left for good [in]l2@&l1, at which time she came to
[City 2] where she lives with her brother.

The Tribunal is prepared to accept that the magrlagke down and it is prepared to
accept that the applicant suffered abuse withimtagiage. The Tribunal accepts that
the applicant told her family of the difficultieees was facing in the marriage and it
finds that initially they encouraged her to “takeasy” and make an effort to make the
marriage work. The Tribunal heard the explanationshis response from the witness
and from the applicant’s adviser, both of whom mefé to cultural norms and practices
which informed this response.

The Tribunal acknowledges independent country médron which describes the
difficulties which exist for women in Lebanon inoleént spousal relationships and the
entrenched societal attitudes which render themerable and often unable or
unwilling to seek and obtain meaningful state prtoos.

The Tribunal’s task is to determine whether thera real chance that the applicant will
face persecution for a Convention reason if shametto Lebanon. Essentially the
applicant says that her estranged husband hagehegbto harm her if she returns to
Lebanon. Seemingly the motivation for this is beeashe left the marriage. The
applicant has given no other reason. As the Tribpuaito the applicant at the hearing

it appears that no Convention reason is the essemd significant reason for the harm
the applicant claims to fear from her estrangedand. Furthermore, the Tribunal does
not accept that the threats of harm, if made aiewsethreats. The Tribunal notes that
the parties have been separated for more than hghsmoAccording to the applicant’s
evidence, the marriage has been terminated re8bji@nd no legal marriage exists
because the religious ceremony was never regisbgréte celebrant. The applicant has
not seen her former husband for more than 12 moHiga&nows where she lives. The
families are related by blood; there is a closeilfaoonnection between the applicant,
her estranged husband and their families. Yetll iof éahese circumstances the
estranged husband has never sought to make carnthdhe applicant since the
separation in [late] 2011. The Tribunal concludeghis basis that he has no ongoing
interest in the applicant. It therefore does naeatthat he has the interest or the
motivation to harm her or to have her harmed ifgbes to Lebanon. It does not accept
the claim that he will harm her in Lebanon becatsee she will not be protected by
the authorities, either because she is a womamanaan fleeing a violent relationship.

At the hearing, the applicant’s adviser submittest the applicant fears harm in
Lebanon from her former husband and other familyntvers who feel that they have
been dishonoured by the failure of the marriagearAfgom the former husband these
family members have not been named or identified.

The applicant claims that in Lebanon she will fderimination for a number of
reasons related to her failed marriage. She t@d'tibunal that when she left Lebanon



70.

she was a young woman and a virgin. When she esira will be divorced. The
Tribunal accepts that although her marriage in ralist was never registered she will
be considered to be a young divorced woman whemnestms to Lebanon. It accepts
that there may well be a poor view of the applidaoi elements of her community for
the reason that she is a divorced woman or a yaamgan who entered into an
unsuccessful marriage abroad. The Tribunal acdbatsither of these groups is
capable of being found to constitute a particuteniad group. However, the Tribunal
does not accept that the discrimination descrilyetthé applicant and which she fears
in Lebanon because of her marital status or hldanarriage is serious harm
amounting to persecution for the purposes of s31R.Tribunal has also considered
that the applicant has a mother and other siblinggy in Tripoli who can assist her.
She is well educated and has a [qualification ddtet.431(2)]. She has had previous
[employment] These are factors which might amet®the effects of any
discrimination the applicant may experience asungadivorced woman in her
community.

On the basis of the evidence before it the Tribalogls not accept that there is a real
chance that the applicant will suffer persecutioheébanon for the reason that she
entered into an unsuccessful marriage abroad oskhigais a divorcee living in a family
which adheres strictly to the Islamic religion ndeed for any Convention related
reason if she returns there in the reasonably ée@se future. Her fear of Convention
related persecution in Lebanon is not well-founded.

Complementary Protection

71.

72.

73.

The Tribunal has considered whether, in the lidghtsdfindings in relation to the
applicant’s claims as set out above, there are@utisl grounds for believing that as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to Lebanon there is a real risk that she will susignificant harm.

The Tribunal has found that the applicant’s estegingusband divorced the applicant
religiously in [late] 2011. It has found that, natwstanding the applicant’s claims that
he has made threats to harm her, she has not seamice she left the marital home
permanently in [late] 2011, despite the fact trekhows where she is living in [City

2]. The applicant claims that he will be motivatecharm her if she returns to Lebanon
because he knows that as a divorced woman or aawanifering family violence she
will not be protected in that country. Given tha¢ imarriage has broken down and
given that the estranged husband has not madett@nypd to contact the applicant in
the intervening 12 month period the Tribunal fitlat the risk that the applicant will
suffer significant harm at the hands of her forimesband or any family member, if she
is returned to Lebanon is low and less than rea. Tribunal found nothing in the
applicant’s evidence to satisfy it that any otlenily member, either in Australia or in
Lebanon has made threats against the applicanteds to harm her because of her
failed marriage. The Tribunal finds that there &xi®0 real risk that the applicant will
suffer significant harm from other family membdrseturned to Lebanon.

The Tribunal accepts that the applicant may firelnkward and difficult to return to
her area as a divorced woman, having left theenter into a marriage overseas. It
accepts that there may exist in her community tigens attached to her marital status
and her failed marriage. However the Tribunal dugsaccept that such treatment
would amount to cruel or inhuman treatment or pumisnt or degrading treatment or



74.

75.

punishment. Further the Tribunal finds that shefaasly members who will support
her in Lebanon. She is well-educated and has puski@ngaged in employment in
Lebanon prior to coming to Australia in 2011.

At the hearing the applicant’s adviser submittedranapplicant’s behalf that she fears
that she will be the victim of an honour killingréturned to Lebanon. No perpetrator
was named or identified. The Tribunal does not pictieat the applicant’s former
husband has the motivation to harm her either istralia or in Lebanon. Likewise it

has not found credible evidence that any family foenin Lebanon has expressed the
intention to harm the applicant because of heedarharriage or because of a sense that
she has dishonoured the family. The Tribunal fithdg there is not a real risk that the
applicant will suffer significant harm at the haraddamily in Lebanon if she is

returned there.

In the light of the above, the Tribunal is not stid that there are substantial grounds
for believing that, as a necessary and foreseeainigequence of the applicant being
removed from Australia to Lebanon, there is a risélthat she will suffer significant
harm as this is defined for the purposes of s36(#Afe Act.

CONCLUSIONS

76.

17.

78.

The Tribunal is not satisfied that the applicard igerson in respect of whom Australia
has protection obligations under the Refugees Qaiore Therefore the applicant
does not satisfy the criterion set out in s.36(2)(a

Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person in respkathom Australia has protection
obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@&s(2) on the basis of being a
member of the same family unit as a person whefgegis.36(2)(a) or (aa) and who
holds a protection visa. Accordingly, the applicdaés not satisfy the criterion in
s.36(2) for a protection visa.

DECISION

79.

The Tribunal affirms the decision not to grant épgplicant a Protection (Class XA)
visa.



