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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia [in] November
2008 and applied to the Department of Immigratind €itizenship for a Protection (Class
XA) visa [in] December 2008. The delegate deciaerkfuse to grant the visa [in] March
2009 and notified the applicant of the decision laisdreview rights by letter [on the same
date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] April@®for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stat&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsludes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

18. Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Protection visa application

20. The applicant submitted the following statementwhis protection visa application:

I am [name], male, the Han nationality, born infi€ag, Henan Province on [date]
1966.

| went to primary school in Sep. 1973 and graduéited the major of livestock
product processing in [College] In July 1987, | veasigned to work in [factory]. |
was awarded the qualification of engineer and beddm®m deputy director of the
branch factory (at deputy division level). Afteathl worked in Kaifeng [companies]
subsequently.

After starting to work, | practised Tai Chi Ba GQaan as exercises. In 1994,
Chinese people developed intense popular intargstictising Kung Fu. |
subsequently practised Shiang Kung Fu, Dong Yi Kengnd China Wisdom
Enhancement Practice which were introduced byivelaeind friends. At the end of
1995, | practised Falun Gong. In 1999, when Chigesernment banned Falun
Gong, the leaders in my work place persuaded aitdune and promised that |
would not be held responsible for what | had ddisebmitted all the relevant books
and material and stopped practising Falun Gonghé&end of 1999, | applied to
retain my position retained and suspend my salatyweent to other place to work.
During that period, | was asked to provide all myeneabouts and be prepared to be
investigated and supervised by the local publicsscbureau. Moreover, | must go
back to the place of my registered residence andf@ranvestigation. In 2000, | got
a serious warning since | could not make my waxktame in time. Due to these
matters | could not live an ordinary life. My wopkace was unsatisfactory about my
situation. That was why | always lost my job. Dwyithat period, | spent a lot of
money, time and energy to ask others to put in spooel words for me.

After a while, | found that my health condition eebrated. | often suffered from
headache, insomnia, constipation and cold. | reckireatment for a long time but
got no obvious recovery, which was so differentrfribat in the past. | went to do a
general health check in hospital in 2005 but evengt was fine. Later, my symptoms
were more and more serious. | got inflammation @aids in some parts of my body.
| did another health check in 2006, but still fourathing wrong with my body.
Finally, | developed iritis and my eyesight dectine be worse than 0.1. My eyes
were so painful. | was hospitalized at the begigrah2008 and gradually recovered
after a long rest. Being asked the cause of treades the doctor explained that the
main reason was the negative emotions such astgnwigrry, nervousness and
anger. These negative emotions led to the detéparaf your immunity. You must
change the situation. Otherwise, your conditior el more serious. You may
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develop cerebral apoplexy or die of a sudden datdtkst. This reminded me of
[name], my fellow brother that | met when practgslung Fu. He was only 42 years
old when he died of a sudden death in 2007. Theoresaof his death were that he
was too nervous normally and the negative emotiaaistoo much effect on him. |
was so afraid, so | consulted psychologist regartiow | could get rid of these
negative emotions. Knowing my life and work corwatiti the psychologist said, "You
must get rid of the factors that may cause youatiegy emotions. Changing an
environment is your best choice. For example, yanugo to a place that is not
against Falun Gong. All your matters will be settlehave met many patients like
you. They recovered after changing a living envment. You are still young in age.
With skills and experiences, you can make a bétéein other place."

So | listen to my doctor's advice and look for oppeities. Finally I am here. | plead
that the Australian government can grant me primectisa. | do not want to live in
China any more because the repression that thee§hgovernment exerts on Falun
Gong makes my illness worse and will endanger fay li

[In] February 2009, the Department sent the apptiedetter by registered post both to his
nominated post office box and his residential asiliaviting him to attend an interview [in]
March 2009. The applicant did not attend the inésv.

Hearing [in] July 2009

Theapplicant appeared before the Tribunal [in] JulD2@ give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of interpreters in the
Mandarin and English languages. The Tribunal adiedithe hearing when it became
uncertain about the quality of the interpreter aadhpleted the hearing with the assistance of
a telephone interpreter.

When asked why he fears returning to China nowagi®icant said he practiced Falun Gong
before with his spouse from 1994 until it was bahae 20 July 1999. He said he did not
practice in a systematic manner because he wasaag things to do.

When asked whether he practises now, the applgzadthe practices by himself
occasionally. When asked to explain, the applisard in China he did not practice
systematically and then it was banned. He beciméién he ended up in hospital, he
decided to go abroad.

When asked when he came to Australia, the applsaidthe came [in] November 2008. He
said he only practises Falun Gong in his own roachdoes not wish to have contact with
other Falun Gong practitioners. When asked toampthe applicant said that he became ill
because the PSB and his workmates visited himwasewarned that if he met with more
than 3 Falun Gong practitioners he would be ardeske said he is scared this will happen
here and he suffers from insomnia and other symgptom

When asked what he knows about Falun Gong, thecapplksaid he read Zhuan Falun and
has practised the exercises. When asked aboakérneises, the applicant said there are 5
exercises. When asked whether he practises therbiges, the applicant said he does. He
explained that it is like the Tai Chi he practi$edore but they are easier.

The applicant correctly named each of the 5 exesaexplained the significance of each
exercise. He made comparisons with Tai Chi andiléetrequirements in practising the
exercises.
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When asked what it means to practise Falun Goegapiplicant said it benefits his health
and because the practice is very systematic gng ®@asy to learn. At first he started to
practise because his father-in-law encouraged didotso. The applicant said he talked to
others and then concluded the exercises were \oay. g

When asked why he does not practise Falun Gonggbubl Australia, the applicant said he
practised publicly in China and is afraid the ditiathat existed in China will be repeated
here. When asked why he came to Australia, thécamp said that the Government still
believes he is a practitioner and his relative psatitioner here and was granted a visa.
Even if he doesn’t practice in China, the authesitstill think he is a practitioner. The
applicant said he practises privately 2 or 3 timegeek to make him feel better.

When asked who the relative is, the applicant gaués his wife’s younger brother. When
asked why he did not come with him to the hearihg,applicant said he wasn’t sure what
was required for the hearing and could providedetsiils.

When asked why he did not attend the interview withDepartment in March 2009, the
applicant said because the migration agent wastad@nd his friends told him not to
contact anyone and he did not get the letter oa.tim

The Tribunal noted there was no migration agerdini@ on the visa application. The
applicant said he is not a migration agent. Heesperson who organised the visa to go
abroad and his name is [deleted in accordancesMBil(2) of the Migration Act as this
information could identify the applicant]. Wherkad how he met that person, the applicant
said he got to know him through an advertisemetiténnewspaper. When asked what
happened, the applicant said that at the time ardpeople came out and only a few
returned. The agent arrested in December and @rasated in March. He was sentenced to
9 years in gaol and he was fined 100,000. Thei@pylsaid the provincial leader said he
should be punished more severely for bringing F&8ong practitioners out of China. When
asked whether he is in contact with the peopledmeecwith, the applicant said he was not.

When asked about the history and philosophy ofri-@ang, the applicant said it opened its
public classes from 1992 and comes from Buddhibi@said that through practising people
can achieve the principles of truth, kindness atetance and that these principles should
apply to every country of the world. When asked h&alun Gong began, the applicant said it
started with class teaching from about 1993 andl19% explained that Qigong was very
popular at the time, as were other similar prastaed Falun Gong organised many classes.

He explained that Li Hongzhi gave lectures and thiethe practising spots skilled instructors
helped people to learn the 5 exercises. Studentsmaged their feelings with one another.
When asked about Zhuan Falun, the applicant sagtéviai discussed the history of the 5
exercises. He believed it was published in 1995h& is when he purchased his copy.
When asked about the structure, the applicantteambuld not recall the introductory
statement but he knows what it says about the ses;ovhat it says in the middle, and
explained the significant of the last section. Whsked about the structure, the applicant
described the content in each of the 9 chaptersenfsked he explained what Zhuan Falun
says about killing and about eating meat.

When asked about the Falun, the applicant saidathan it is turns inside, then you can see
yourself and if it is turning outside, then you e others. The applicant explained that
when doing the second exercise the wheel, issuéddsyer Li, will turn according to how
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you are feeling. When asked to describe it or dtathe applicant described it and then
correctly drew it for the Tribunal and explaine@ tomponents. The applicant said the
Falun comes from Master Li’s body and genuine jgraners can have it placed in them.

The applicant said that Falun Gong was bannedlynl@99. When asked about the banning,
the applicant said that Falun Gong practitionergeafed to Beijing because they wanted to
correct the statement that Falun Gong practitionere psycho. He said more and more
practitioners gathered in Tian Jing City and sonmgtivad happened, which irritated the
government. He said there was an appeal to Bajmpthere were over 10,000 people who
protested. The applicant said the governmentthaiglwere attacking the government but
they were only sitting quietly.

The applicant said he did not attend the protestalise he was involved with other issues
from 1994 to 1999. The applicant said that in 1B84$urchased a property and started to
renovate it. He moved in 1996 and was married®41 He was named as an assistant to the
manager of the factory and in 1995 he became thetgdéeader and needed to work very
hard. In 1997, his factory was merged with ano#met in 1998 he had his child. Because of
his work and personal issues he could not attemdréiiun Gong protests and because he did
not attend these activities, when the investigatiosegan he was not high profile and did not
become high profile until 2002 when his brothetan was detained in 2002. The applicant
and his father in-law were found to be conductirignaily practise. The worse time for him
was after 2002 and in 2005 they visited him masqdently and he started to become ill.

The Tribunal noted this was different to what tpelecant had included in his statement
attached to his protection visa application. Theunal noted that the applicant had not
included information about his brother-in-law inststatement. The applicant said he had
not wanted to include information about othershia statement. The applicant said the agent
told him he would be interviewed.

The applicant explained that after Falun Gong wambd and the authorities started
cracking down on the practitioners. The authoritexguired all practitioners to hand in all
their books and material and promise they wouldpnattise Falun Gong. The applicant’s
employer also asked him to not practise Falun Gornygnore. The applicant said he handed
in his materia and followed the instructions. Théharities continued to investigate possible
practitioners and in 2002 they found that his beoth-law was distributing Falun Gong
material. His brother-in-law’s name is [deletedi3%(2)] and he was arrested in 2002 and
detained for a few days. He was away working attiitne and he was asked to return home.
His brother-in-law came to Australia in 2005 andswgsanted a protection visa in 2006. He
was not aware whether his brother-in-law had teeappefore the RRT.

The applicant explained that after his brotheraw-was arrested, the authorities started to
pay attention to him and he was working in the camyp They investigated him and went to
his company to ask what he was doing. When askether he lost his job, the applicant
explained that his employment relationship ende2Di@5 due to his history and because he
was not a Communist Party member. The applicadttbat after 2005 he became of greater
interest to the Government and to the local pddeeause they believed he was a Falun Gong
practitioner and to stop influencing other practigrs. He said because of the pressure he
was under his headache condition worsened anddatke suffered from inflammation of

the throat and eyes and other organs He saiddré/rnest the sight in his left eye and the
medical documents he provided to the Tribunal Boathose conditions. He was



41].

42.

43.

44,

45,

hospitalised for these conditions and left Chineglose of the effect the interrogations were
having on his health.

The Tribunal asked the applicant to demonstratéaith exercise and to explain the
movements. The applicant correctly demonstrateddbrth exercise and clearly explained
the movements to the Tribunal, including how mames particular movements are to be
repeated.

Independent Evidence

The practice/philosophy/religion that is known aduR Gong was founded in 1992 in China
by Li Hongzhi, who is known to his followers as Nf&sLi. Falun Gong is based on the
traditional Chinese cultivation system known asogy but it is novel in its blending of
gigong with elements of Buddhist and Taoist phifgsp Other terms such as Falun Dafa and
Falungong are used in relation to the movement t€hm Falun Dafa is preferred by
practitioners themselves to refer to the overagipinilosophy and practice (UK Home

Office 2002,Revolution of the Wheel — the Falun Gong in Chind i Exile,April). There

IS no question that Falungong promotes salvati@mdtapocalyptic teachings in addition to
its gigong elements. Despite its own protestattortbe contrary, it also has a well-organised
and technologically sophisticated following and HaBberately chosen a policy of
confrontation with authorities (Human Rights Wagf02,Dangerous Meditation: China's
Campaign against Falungongebruary; Chang, Maria Hsia 200&lun Gong: The End of
Days New Haven, Conn., Yale University Press, pp.14gp91-95).

Falun Gong first came to the attention of PRC atiies after demonstrations by Falun Gong
adherents in April 1999 in Tianjin, and later thainth outside the Zhongnanhai in Beijing
The initial government crackdown against Falun Gbegan in late July 1999, when a
number of government departments implemented césimeasures against the movement,
banning Falun Gong and issuing an arrest orddrifBlongzhi. The movement was declared
an “evil cult” and outlawed in October 1999 (Chaktgria Hsia 2004Falun Gong: The End
of Days New Haven, Conn., Yale University Press, p.8-10).

According to the website http://www.falunau.org/atmtafa.htm, Falun Gong is described as:

Falun Dafa is a self-cultivation practice that besught better health and inner peace
to millions around the world. We call it a cultii@t practice: "cultivation” refers to
the improvement of one's heart and mind througtsthdy of universal principles
based on Truthfulness, Benevolence, and Forbegrgmeetice” means doing
exercises and meditation to energise the body.

Learning Falun Dafa is easy. The practice is siimmpbaverful, and absolutely free.
The main principles of Falun Dafa are explainethgir entirety in the book Zhuan
Falun, and in the beginner's text, Falun Gong, bwitten by Falun Dafa's founder,
Mr. Li Hongzhi. Also essential to the practice tire five gentle exercises, including
a sitting meditation, which you can learn quickhdaeasily at any of the thousands of
practice locations around the world.

The five Falun Gong exercises are named, pictundceaplained in the Falun Dafa website
at http://www.falundafa.org/eng/exercises.htm#EXdherents undertake five exercises,
four standing one sitting. Details are as follows:



Exercise 1 — Buddha showing a thousand hands
Exercise 2 — Falun standing stance

Exercise 3 — Penetrating the two cosmic extremes
Exercise 4 — Falun heavenly circulation

Exercise 5 — Strengthening divine powers

46. The website shows each of the parts within theagseand indicates that each of the
exercises has a number of parts.

Information on Treatment of Falun Gong Practitiosén China

47. In areport released in February 2002 Human Righatch stated in relation to the
persecution of Falun Gong practitioners in Chira:th

‘Chinese government persecution has not been binitéey organizers, big-time
publishers, major distributors, or small-scale phgiizers. It has been directed
against scores of low profile practitioners - ramkl file followers - willing to

publicly defend Falungong. Penalties for this lagg@up have typically been lighter,
but its members have been subjected to grave mamdgbhysical abuse including
torture and mistreatment. At the start of the cdaskn, most detained protesters were
held for only a few days of “reeducation,” in pbaecause the government appears to
have misjudged the depth of commitment, in partibee there were insufficient
permanent facilities for long-term incarceratiorterfis of thousands of practitioners.
As it became evident that dismantling Falungonddaot be accomplished quickly,
and as demonstrations became daily occurrencésatsffapparently grew impatient
with briefly detained practitioners who, as soonh&s were released, rejoined public
protests in Tiananmen Square. In October 2000,a8hpolicy changed. Instead of
the Public Security Bureau rounding up protestasescorting them home or
detaining them for a few days or weeks, “relevagijidg departments...decided to
practice a ‘close style management’ on stubborarigedng members.” In the hope of
facilitating the permanent “transformation” of idéied “recidivists,” such

individuals were to be immediately sentenced adstriatiively to reeducation through
labor, in some cases for as long as three years.

According to some estimates, since the start o€taekdown as many as 10,000
followers may have been sentenced administrativefgeducation terms.” (Human
Rights WatchDangerous Meditation - China’s Campaign Againsturejong
February 2002, Chapter V, ‘Falungong in Custodym@eting Accounts’
‘Reeducation through Labor; Transformation Cenjers’

48. In its International Religious Freedom Report 200Eelation to China the US State
Department said that:

‘During the period covered by this report, governtmepression of the Falun Gong
spiritual movement continued. At the National PetgpCongress session in March
2004, Premier Wen Jiabao’s Government Work Repophasized that the
Government would “expand and deepen its battlenayaults,” including Falun
Gong. There were credible reports of torture arathdein custody of Falun Gong
practitioners.’ (US State Departmelmternational Religious Freedom Report 2005
in relation to China, Section Il. Status of Religgd=reedom - Restrictions on
Religious Freedom).

49. The US State Department said that:
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‘According to Falun Gong practitioners in the Uditstates, since 1999 more than
100,000 practitioners have been detained for engagiFalun Gong practices,
admitting that they adhere to the teachings ofir@ong, or refusing to criticize the
organization or its founder. The organization régpdnat its members have been
subject to excessive force, abuse, detention,@tuté, and that some of its
members, including children, have died in custéay. example, in 2003, Falun

Gong practitioner Liu Chengjun died after repondutting abused in custody in Jilin
Province Some foreign observers estimate thatat laalf of the 250,000 officially
recorded inmates in the country’s reeducation-thinelabor camps are Falun Gong
adherents. Falun Gong places the number even highedreds of Falun Gong
adherents were also incarcerated in legal educetioters, a form of administrative
detention, upon completion of their reeducatiormdigh-labor sentences. Government
officials denied the existence of such “legal ediocé centers. According to the

Falun Gong, hundreds of its practitioners have lwesfined to psychiatric

institutions and forced to take medications or wgdelectric shock treatment against
their will.

FINDINGS AND REASONS

The applicant travelled to Australia on a PeopRepublic of China passport, and claims to
be a national of the People’s Republic of Chinae Thbunal accepts that the applicant is a
national of the People’s Republic of China anddmsessed his claims against China as his
country of nationality.

The Tribunal found the applicant to be a credibitm@ss. His account of how he became
involved in practising Falun Gong and the bendfédelieves he has obtained from
practising Falun Gong is typical of accounts gibgrgenuine Falun Gong practitioners. At
the hearing the applicant was able to demonstrettaled knowledge of the theory and
practice of Falun Gong, including accurate knowkedfiZhuan Falun. The Tribunal accepts
that the applicant is a genuine Falun Gong praaii.

The Tribunal accepts that the applicant commencegdractice of Falun Gong in 1994/1995
and practised in China until it was banned in 188@n he handed all his Falun Gong
material into the authorities and agreed to stegtsing. The Tribunal accepts that although
the applicant stopped practising Falun Gong, thleaities, including the local PSB and his
employer, continued to interrogate and investig@te for his possible practice of Falun
Gong.

Although, the applicant did not mention it in thatement attached to his protection visa
application, the Tribunal accepts that the apptisasrother-in-law was arrested and detained
in 2002 for being a Falun Gong practitioner. Téwgdence is consistent with the evidence
the applicant’s brother-in-law gave to the Tribu¢differently constituted) on 2 occasions in
2006 (see 0653231 and 060944288). On the lassimegdhe Tribunal accepted that the
applicant’s brother-in-law was a genuine Falun Gpragtitioner. The Tribunal accepts the
applicant’s evidence that he will continue to bentified as a Falun Gong practitioner if he
were to return to China whether or not he contirtogwactice.

The Tribunal accepts the applicant’s evidence ltleatas continued to practise Falun Gong 2
or 3 times a week since arriving in Australia. Thié#unal is satisfied for the purposes of
subsection 91R(3) of the Act that the applicantsduct in practising Falun Gong in
Australia has been engaged in otherwise than ®pthipose of strengthening his claims to
be a refugee.
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As referred to above, the Chinese Government'sssspon of Falun Gong continues
unabated and it extends to followers of Falun Geohg are not prepared to renounce their
beliefs (US State Departmeiiternational Religious Freedom Report 2085elation to
China, Section Il. Status of Religious Freedom stRetions on Religious Freedom; Human
Rights WatchDangerous Meditation - China’s Campaign Againstufajong February
2002, Chapter V, ‘Falungong in Custody: Competirgdunts’ - ‘Reeducation through
Labor; Transformation Centers’).

The Tribunal is of the view that if the applicanen® to return to China now or in the
reasonably foreseeable future there is a real ehtnrat the Chinese authorities would
continue to identify him as a Falun Gong practiéioand he faces being detained and
tortured for reasons of his actual and perceivéiéfise The Tribunal accepts that the
persecution which the applicant fears involvesiGes harm’ as required by s.91R(1)(b) of
the Migration Act in that it involves a threat tis fife or liberty or significant physical
harassment or ill-treatment. The Tribunal is of wiev that the applicant’s religion, that is
his belief in Falun Gong, is the essential andiBgant reason for the persecution which he
fears, as required by s.91R(1)(a). The Tribunalgs of the view that the persecution which
the applicant fears involves systematic and disocatory conduct, as required by
S.91R(1)(c).

For reasons given above, the Tribunal finds thatgbplicant has a well-founded fear of
being persecuted for reason of his religion if é®ms to China now or in the reasonably
foreseeable future. The Tribunal finds that theliappt is unwilling, owing to his fear of
persecution, to avail herself of the protectionhaf Government of the People’s Republic of
China. There is no material which indicates theliappt has a legally enforceable right to
enter and reside in any country other than his tguwi nationality, the People’s Republic of
China. The applicant is also outside his countrgaifonality.

The Tribunal is therefore satisfied that the aplids a person to whom Australia has
protection obligations under the Refugees Convard®amended by the Refugees Protocol.
Therefore the applicant satisfies the criterionosgtin s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’s I.D. RCHADW




