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DECISION RECORD

RRT CASE NUMBER: 1010708

DIAC REFERENCE(S): CLF2010/88404

COUNTRY OF REFERENCE: Turkey

TRIBUNAL MEMBER: Denis O'Brien

DATE: 15 April 2011

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Turkayived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]yjul
2009 and applied to the Department of Immigratind @itizenship for a Protection (Class
XA) visa [in] July 2010. The delegate decided tluse to grant the visa [in] November 2010
and notified the applicant of the decision andrbisew rights by letter of the same date.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underifi1 Convention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees (together,
the Refugees Convention, or the Convention).

The applicant applied to the Tribunal [in] NovemB@d.0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whtime Minister is satisfied Australia has
protection obligations under the Convention.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gederally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Secondly, an applicant must fear persecution. UsddrR(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, if the hardship or
denial threatens the applicant’s capacity to stibsi@1R(2) of the Act. The High Court has
explained that persecution may be directed agaipstrson as an individual or as a member
of a group. The persecution must have an offiaiality, in the sense that it is official, or
officially tolerated or unable to be controlled time authorities of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be enough
that the government has failed or is unable togatdhe applicant from persecution (see
Chanper McHugh J at 43®&pplicant Aper Brennan CJ at 233, McHugh J at 258).

Persecution also implies an element of motivationh part of those who persecute for the
infliction of harm. People are persecuted for sdmmeft perceived about them or attributed to
them by their persecutors. However, the motivatiead not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Thirdly, the persecution which the applicant fearsst be for one or more of the reasons
specified in the Convention definition - race, gedn, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation
for the infliction of the persecution. The persemntffeared need not [s®lelyattributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the
relevant test unless a Convention reason or reassditute at least the essential and
significant motivation for the persecution feare®1R(1)(a) of the Act.

Fourthly, an applicant’s fear of persecution fa&€@vention reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a “well-idech fear” of persecution under the
Convention if he or she has genuine fear foundexh @p‘real chance” of persecution for a
Convention stipulated reason. A fear is well-foushdénen there is a real substantial basis for
it but not if it is merely assumed or based on nepeculation. A “real chance” is one that is
not remote or insubstantial or a far-fetched poksibA person can have a well-founded fear
of persecution even though the possibility of teespcution occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] ApfIlL2 to give evidence and present
arguments. The Tribunal hearing was conducted thirassistance of an interpreter in the
Turkish and English languages.

The applicant was represented in relation to thieveby his registered migration agent.
Protection visa application

The applicant is [age deleted]. He was born inctheof Gaziantep in south eastern Turkey.
He is married and has a [age deleted] daughter @reenow living in his parents in law’s
house in Istanbul. The applicant arrived in Augirah a student visa.

He worked in Turkey in [vocation deleted] and is tiwner of a business called [business
deleted].

In a statement accompanying his protection visdicgin he said:

. He is Kurdish and has been a supporter of Kurdadhigal parties. In Turkey
he experienced torture, harassment and discrimmétcause of his Kurdish
ethnicity. He fears returning to Turkey.

. His father and relatives have been known politazdivists for years. His
father was involved in left wing Kurdish politicgfoups (Kurtulus) when he
was young and had been detained, tortured andeoruthfor several years in
Turkey.

. His father was released on bail in 1980 and thelyamad to leave Gaziantep.
His father has been an active supporter of vafauslish political parties
which have been banned and reformed under differ@mies over the years.
The case against his father was dismissed follo@mgmnesty in 1986 and
the family returned to Gaziantep. However, hisdattould not get work there
because of his past and in 1988 the family retutodstanbul.

. At school in Istanbul the applicant was harasseadbse of his accent and
ethnicity. The first time he attended Newroz in 89€th his father, he saw
his father’s friends being beaten by the police.

. The applicant attended [school deleted] from [yaesdeted]. He got heavily
involved in politics in those years and was tardéddg the school



administration and fascists. When he was in thersggear “well-known

Gazi incidents” occurred a few weeks before Newndandreds of people
were detained and tortured and, while the offidedth toll was 17, the actual
number of deaths was higher.

After Newroz celebrations in 1995 he was attacked roup of fascists
while catching a bus and was beaten. He was ladispd overnight and did
not go to school for 10 days.

In [year deleted] he graduated from high schogaasadesman]. He worked
as an office boy in a private firm and financiatiyntributed to the HADEP.
He continued to be harassed by the police durirsgithe.

At the 1999 Newroz Celebration in [suburb deletegland others were
detained by police. He was taken to [a] policeiatatvhere he was
interrogated and beaten. He was released the fiokpmorning.

In [date deleted] his mandatory military servicgée He underwent heavy
training in [city deleted] for a month before beisgnt to [city deleted] for 17
months. During this time he experienced inhumag&tinent because of his
Kurdish background. He was given 1 week detentiorefiticising the unfair

attitudes of superiors 3 months before finishirgydervice.

In [year deleted] he completed his military senaoe returned to live with
his parents working as a [vocation deleted]. Dgithis time his involvement
with the HADEP continued.

In 2003 he attended Global Action Day in Kadikastahbul. While leaving
the meeting area, HADEP supporters were attackebdeogolice. The
applicant was arrested and kept in custody foh®urs where he was
threatened and warned about his involvement wghHADEP.

In 2003 HADEP was banned by authorities and wasesaed by the
DEHAP. The applicant donated financially to thevnmarty and also attended
the party office a few times a month. He did nqiexience any problems
with the authorities at this time.

He married in June 2005. His wife was from [cigteted] and had left wing
opinions. She was also a sympathiser of the Kurchsise. When the DTP
was founded, they were both involved in the pafftiieir daughter was born
in [month and year deleted].

In December 2006 the applicant and a businessgagttablished a
successful [business] in [District A].

His financial assistance to the DTP increased0Bi7 his company supplied
[details deleted] to members and volunteers duhegelection campaign. In
July 2007 one of his delivery drivers was detaibhgdhe police and the
applicant had to attend the police station. He pallice he was a sympathiser
of DTP and was assisting them with their electiampaign. Both he and his
delivery driver were released after the interview.



After this incident security forces targeted hikiis firm was subjected to
inspection by the health department, tax office #nedousiness registry office.
In late 2007 he and his partner agreed that theyduao longer assist the
DTP because of the possible risks.

In January 2008 the business expanded and they foawu customers in
Tekirdag city where they opened another branchebusiness.

In early March 2008 police raided the applicantsne. He was asked to give
a statement at the police station. There he wasréar for almost 2 hours. He
admitted that he had supplied [items] to the DTiiRefduring the election
campaign and had also donated to the party indbe fHe was released at
7am the following morning. Upon release he hasigo a statement stating
that he had been treated well during his detention.

He continued to attend DTP meetings at least ommergh. In September
2008 he noticed that he was being followed by umkmpeople.

In November 2008 he was stopped while leaving lugkplace in Tekirdag by
men claiming to be police. They ordered him teettdiem to his office where
they searched the premises. They asked him abouwsof people in the

DTP who were connected with the PKK. He said beahad only provided
financial assistance to the DTP. He was beaterpassed out. When he woke
up the men had left.

After this incident he received threatening phoakscaying that they would
cripple his business. From January 2009 he stéotese customers. His
customers had been threatened by police. Onemastold him that it had
been reported to that customer that money paide@pplicant’s business
went to the PKK.

In February/March 2009 the applicant's home wadeagiby police. He was
taken away and driven to the [location deleted] #melatened with death if he
did not release names of DTP members who wereveddh the KCK. The
applicant did not in fact know who the KCK was. Was told that he would
be watched for the next 6 months and if he didl@ngtwrong he and his
family might disappear.

The next day he left his wife and daughter at hiept’s home in Istanbul and
obtained a passport by paying a $2,500 (US) bribe.

He left Turkey and went to [Country 1] for one wedbBuring this time his
wife advised that she had noticed strangers arthmtiouse. He returned to
Turkey and took his wife and daughter to his sisteouse in [city deleted].
His brother in law suggested that the applicantyafgp a student visa to
Australia.

He sold his share of the business to his partmetG@00 Turkish Lira.

In June 2009 he was granted an Australian studsat He left his wife and
daughter with his father in law and arrived in Aasa [in] July 2009.
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. He came to Sydney with the intention to study Esigand to stay away from
Turkey as long as possible until everything wagdtten.

. In April 2010 police interrogated his wife at hatier in law’s house. His
wife told police that she was no longer married.

. In early May 2010 his brother's home was raideghblyce. His brother told
police that he did not know the whereabouts ofaibiglicant.

. The applicant has had disturbed sleep, nightmamg$aak of concentration
for 2 months.

. He applied for refugee status after talking tova Kurdish friends.

. He is too scared to go back to Turkey for fearafpcution. His life will be

in danger if he returns and his return will congéta further risk to his wife
and daughter.

Interview with delegate

In the interview with the delegate the applicantegfurther details of the incident in March
2009 when the police called at his house. He $eitithat the family had just completed
dinner when the police knocked at the door and thaitithey had come see them. This was
similar to what happened in 2008. The applicanedgke police why they were conducting
an investigation at his house. One of the poli¢ie@fs told him that the police would ask the
guestions. The police asked the applicant’s vafgd into the kitchen. Two police officers
without uniform sat with the applicant in his loewgpom and asked if he had any firearms in
the house. He said that he did not. Police searttteedouse but found nothing.

The applicant told the delegate that, when thecpaialled at his house in 2008 they had
found a magazine and a newspaper.

The delegate asked the applicant about the inciddate 2008 when the police searched his
business. The applicant said that the incidentmedyust as he was leaving work and
getting into his car. The police came up. They thwk back to the office and checked his
ledgers, invoices and other business papers. Tiagate asked the applicant whether they
took anything with them from the office. The applt replied that he wasn’t 100% sure but
he thought that they may have noted down the name&selephone numbers of customers of
the applicant. The delegate asked whether theydfany information about the applicant's
involvement with the DTP. The applicant repliedtttreey did not because he didn't keep any
records about his involvement with the DTP norluieckeep receipts for donations that he
had made to the party.

The delegate also asked the applicant about teatdning phone calls he said that he had
received. The applicant said that these phone si@ited in 2008. The callers made
comments like, “aren’t you aware of yourself anye®rand “we are going to finish you,
your family and your business.” The delegate askedapplicant who he thought had made
these calls. The applicant replied that he thotlydttthe calls were probably made by
Turkish militants attached to the police.
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The delegate further asked the applicant whetlsewtie had been questioned by the police.
He replied that that she had been questioned in2049. This was some time after the
applicant had come to Australia. Police officersite the applicant's parents in laws’ place.
The applicant's father in law asked the police wWigy were visiting his house. He was
asked to call the applicant’s wife. They lookedusrd her bedroom and found nothing. They
asked the applicant’s wife whether she was stilinexted with the applicant. She replied that
they were no longer married. They then asked herihwas that she had kept a picture of
the applicant on the bedside table. She repliedstiadid not know The police told her to let
them know if the applicant was in contact with her.

Submission and supporting material provided prior © Tribunal hearing

Prior to the Tribunal hearing the applicant’s rey@rative made a submission to the Tribunal
that the applicant’s claims were consistent witbrdoy information on Turkey. The
submission set out various pieces of country infdrom concerning Turkey.

Accompanying the submission was a statutory deader&rom the applicant in which he
spoke about his [business]. He said:

1. In November 2006 | began a [business] in the [DistA] of Istanbul with a
partner and we started trading in January 2007ndt my partner as we had
worked in the [deleted] business and met becausermivork. The business was
called [name]. We bought [goods] and deliveredémious businesses.

2. In January 2008 we opened a second branch at Tagicity outside of Istanbul
in [District B]. The second one was bigger abo00&gm — the first one in
[District A], Istanbul was about 280 sgm. Both prises were rented and had
[details deleted]. | spent more time in Tekirdag was open 24 hours, 7 days a
week. The [shop] at [District A] was open 6 days.

3. We started with 7 employees and we grew to aboetiiloyees before we
reduced.

4. | have found some of the business documentatian tizgppened to have on a CD
with me. Attached are the following documents:

» Trade Registration Certificate that shows my naseart owner of the
business (marked A)

* 6 photos from a collection of many photos that stiwypremises at
Istanbul (marked B)

» 3 salary payrolls: March 2008 for [District B], Apr2008 for [District B],
May 2008 for Istanbul (marked C)

* 4 monthly insurance premium declarations: [date3@7 for Istanbul,
[date].10.2007 for Istanbul, [date].6.2008 for Istiaul and [date].6.2008
for [District B] (marked D)

5. The business was very successful and grew verklguicstopped working in the
business in March 2009 and by that stage | wasiagrabout 5,000 TL a month
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(about AUD $4,600) and this is a very good wageéurkey. Also in 2008 my
father had his second heart attack and heart syrged my mother was
diagnosed with [cancer]. When | departed Turkeyuty 2009 | left behind my
wife and my [age] daughter. | would not have Teitkey and left behind a very
good income and a business that | loved, and mifanmless | had good reason.

6. The business provided free [goods] to the DTP dytire election campaign in
July 2007. The [goods were] packaged with the aomgpogo on it. The
provision of [goods] came to the attention of thetherities and one of the
delivery drivers was detained and questioned awdd called to [District A]
police station. | went to the station and | sadttl donated the [goods] and that
| was a sympathiser/supporter of the DTP. Thigliet was the beginning of my
problems with the authorities. | believe that ¢hehorities saw my financial
capacity and support as a threat and see the DTt@same as the PKK which
is incorrect.

Tribunal hearing

At the Tribunal hearing, the Tribunal asked theliappt to tell the Tribunal all that had
happened to him in Turkey. The applicant said tiealhad attended primary school in
Gaziantep from [years deleted]. While he was ahary school some of the students teased
him because of his Kurdish accent. These insuh$imeed through his junior high school
and senior high school years. The family movedtanbul in 1988. In 1995 the applicant
attended his first Newroz celebrations. He werth&celebrations with his father and some
of his father’s friends. While there, he witnessétdcks on his father and friends by persons
who were opposed to the Kurds. Rocks were thravehsticks were used. The applicant’s
father tried to keep him away from the crowd. Teegntually came home. After 1995, the
applicant continued to attend annual Newroz cetebra and May Dagelebrations with his
friends.

The applicant started going to HADEP. The Tribuaelled him what he meant by this. He
said that he would attend meetings at the HADER@®es. These were youth branch
meetings. He would usually attend in the evenigmally once a week, and sometimes
twice a week.

In 1999 the applicant was detained after the Newsdebrations in [district deleted]. He and
others were taken to the [police station] by thkcpdn a police minibus. While they were in
the minibus the police beat them. They also beahtivhen they got to the police station.

The beating comprised blows with fists and batoHse applicant and the others were also
kicked. The police took identification informatiémom the applicant and others and
eventually let them go. A large number of peoplé been taken to the police station. The
police divided the group into smaller groups 0b%btpeople and kept them in separate
rooms. They asked them question such as, “don/thyave parents? who sent you here? what
are you after?”. A lot of insulting words were dse

The applicant finished high school in [year del¢gtd worked until his compulsory military
service began. The first part of his military seevhe spent in Burdur Province. This

involved one month of training. After this monthtadining he was sent to Kars Province.
The applicant was involved in various military triag exercises and did such things as go on
patrols.
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The Tribunal referred to what the applicant had sahis written statement about unfair
treatment while he was performing military servi€bae applicant said that, if you are
Kurdish, whatever you do, the military are not hapfhe applicant stood up to one of his
superiors alleging that he was being treated ugfairelation to the shifts that he was being
asked to perform. The superior officer askedajglicant whether he was judging him. The
applicant said that he was not; he was only askingther he could be treated more fairly in
the shifts he was required to do. The superioceffbeat the applicant, kicking his legs from
under him and then slapping him The applicant vwedaided for a week. This followed a
report that the superior officer wrote saying it applicant should be jailed for a week.
The applicant spent a week in the detention cefitrere were others confined there too. The
conditions were very bad. Those kept there weralaived to lift their heads and they had
to keep their hands always by their side. If theyenold to sit they had to keep sitting until
they were told that they could stand.

The applicant said that other Kurds performing taif service were also treated badly. For
example, at the army camps, there was alwaysadgwhich a soldier was assigned to
guard to keep dogs and cats away. It was a verilysara unpleasant job. The soldier who
was assigned to this task would always be a Kurd.

The applicant completed his 18 months military servHe said that, in more recent times,
the period of compulsory military service has besmguced to 15 months.

The applicant said that he was again detained @3 20the World Peace Day gathering. It
was a big gathering with different human rightsup® attending. It took place at Kadikoy in
Istanbul. After the gathering everyone was headihg their separate groups. The
applicant was with the HADEP group All of a sudd#me police came up to the HADEP
group. They took the applicant and others to [fadice station. There were hundreds
detained. Others were taken to Kadikoy polica@tat

The Tribunal asked the applicant whether anyonedaslhy they were being taken. The
applicant said that no one asked.

The applicant and those in the minibus with himeneeaten. The applicant was kept for 3
or 4 hours in [the] police station and again adl idientification details were noted down by
the police. He was not questioned. The policglirwarned him and the others that they
were in trouble and that they would see them again.

In 2003 HADEP was closed down by the governmethte DTP party came into existence to
replace it.

At the end of 2006 the applicant had set up thsiftess] with his business partner. In 2007
general elections took place. The applicant’sriess commitments were such that he was
not able to attend DTP gatherings as frequentlgwévVer, he assisted the DTP by sending
[items] to the DTP headquarters building which wasthat far from the business premises
of the applicant and his business partner. Thécgp said that there were others like him
who were providing support in kind to the DTP. Eaample, there were some supporters
who were providing IT support and there were otldre would help the party at polling
stations. The applicant provided [goods] to théPDilith the knowledge of his business
partner. However, his business partner is not istrd
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One day during this period in 2007 when the appliegas providing assistance to the DTP,
he received a phone call from [District A] polidatson and the police told him that one of

his workers had been taken in the company care@dlfice station. After the police asked
the worker what he was doing, the police calledaglicant. When the applicant got to the
police station he was questioned by two police a$ked who he was and why he was
sending [items] to the DTP. The applicant reptieat he was a supporter of the DTP and he
was providing some voluntary help to the DTP. Ppbhice asked whether he invoiced the
DTP for what he provided. The applicant said thiaat he provided was provided on a
voluntary basis. The police checked the applicai?’ and noted his birth place. They asked
if he was Kurdish. He said that he was. Theyltegihim but then let him go.

A few weeks after this incident, the applicant’simess was inspected by various
government regulatory agencies in turn, includimgtax department, the fire department, the
licensing department and the health departmenneNd the agencies found anything wrong
with the business operations.

The applicant said that he and his business pastadged the business with about seven
employees. It then grew to about 13 employeestanbul. Then the applicant and his
business partner decided to open another branttte dfusiness in [District B], about
[distance deleted] from Istanbul, in Tekirdag Pnma. At its height, the business had about
37 employees in total at the locations in Istardnd Tekirdag. The applicant was
responsible for the Tekirdag branch. He was ugtladire four days a week. He and his
business partner rented some accommodation thdreithrer the applicant or his business
partner would stay there from time to time wherythvere in Tekirdag.

At the beginning of March 2008 the applicant’s hu&s raided by the police. Two police
in plain clothes came to the house after dinnersand that they wanted to search the house.
The applicant asked why and asked whether thewlsaérch warrant. They said that they
would give the applicant information afterwardsheTapplicant could see that they were
carrying pistols in holsters. They told the apgfits wife and child to go to the kitchen.
They asked the applicant if there were any weapotise house. He said that there were
none. They searched the house. They gatheredawp ewspaper publications and
magazines and a couple of books, including a bbokitethe left wing revolutionary leader,
Deniz Gezmis. They also took a book about thed@e&nber 1980 military coup in which
thousands were killed in Turkey and was the biggesis between the left and right in that
country. The police asked the applicant who owthedbooks and magazines. The applicant
said that they were his. The police asked hinottoghe [District A] police station with
them. There he was interrogated and abused. dliee eat him with their fists and
slapped him. They also kicked him and stampedi®febt.

The Tribunal asked the applicant whether the paaid anything to him. He replied that
they asked him what contact he had with the DTB, mhhelped the DTP and what he knew
about the connection between the DTP and the PH&told the police that he was just a
supporter of the DTP and he had no connection atithl the PKK. The police replied that
the DTP and the PKK were all one and the same. appécant explained to the police that
he had done volunteer work for the DTP. This vtdenwork extended to making funds
available to the DTP to enable the DTP to providaricial assistance to help orphans, the
poor and students with their education.

The interrogation of the applicant lasted for apgtewof hours. The applicant was kept at the
police station until the morning. In the morniagother police man came into the room
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where the applicant was and asked him to signtarsént saying that he had been treated
well during his detention. The applicant was mo&iposition to argue. He signed the
statement so that he could leave. He was not givaapy of the statement. The applicant
caught a taxi to his workplace. From there he taagvife to tell her that he had been taken
to the police station and that he had made a statethere and had then gone to his
workplace.

The applicant said that the next thing that hapgeves in September 2008 when he realised
that he was being followed when he was out drivinigis car. At different times he kept
noticing different cars in his rear-view mirrorh& cars followed him wherever he went. The
surveillance was not constant but from time to tthreeapplicant noticed that it was
occurring.

One evening in November 2008 the applicant leftdoskplace in Tekirdag. He had just
started to move off in his car when a car cut amfrof him blocking his way, and men in that
car jumped out carrying guns and asked the appltocaget out of his car. The applicant
opened the driver-side door. One of the men gibiba by the arm and pulled him out of
the car. The men asked him to take them to hisaffiThe applicant returned to the office
and opened it up. The applicant was told to s& unsitor’s chair in his office while one of
the policemen sat at the applicant’s desk. Thenehree police in all. They asked the
applicant where all the office paperwork was. &pgplicant pointed to a cupboard against
the wall behind him. One of the men then stantegiat through the files in this cupboard.
The applicant was ordered to keep looking at thergboliceman who was sitting at the
applicant’s desk. This policeman asked the appliednat the connection was between the
DTP and the PKK and who the persons were who vesonsible for this connection. The
applicant said that he was not involved with, ti&P At this, two of the policemen started
to beat him. One of them held the applicant’s Hestdveen his legs while the second man
kicked the applicant’s legs. The applicant pasaed When he came to, the men had gone.
Paperwork, bank statements, invoices and otherrrakl@y scattered around the room.
However, nothing seemed to be missing. It was &®au 9 pm in the evening when the
applicant came to. Because of the kicks he haglved to his legs, he had difficulty
walking. He called his brother in Istanbul to cotod ekirdag to pick him up, with the
arrangement being that the two of them would db&ek to Istanbul in the applicant’s car.
The applicant also called his wife and told het thare had been some problems with the
business and that he would be home late.

When the applicant’s brother arrived, the appli¢datdt him what had happened. He drove
the applicant to his place in the applicant’s CBine applicant stayed there that night and then
went home the next morning. His wife asked him twWteal happened. He said that he had
had an accident at work. His wife didn’t believsnh He had a lot of swelling and bruises on
his legs and pain in his neck and shoulders asultref his head having been pinned tightly
between the legs of one of the police officers a/thle beating took place.

The applicant’s business partner did not know abiatevent.

In January 2009 the business started to lose cessoimboth Istanbul and Tekirdag. The
applicant’s business partner became concerned #fisutThe applicant said that he would
try to find out what the problem was. He contacerdhe of the customers who were no
longer using the services of the business and ablesad why. A few of them said that they
didn’t want to risk their own business. One of thistomers said that they didn’t want to
work with separatists and that they had heardtieaimoney they had paid to the business
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went to the PKK. The applicant was shocked abwat tHis business partner blamed him
because of his involvement with the DTP. The ajawli asked his business partner to give
him some time to rebuild the customer base. Tipdagmt did find some new customers.

In March 2009 police again came to the applicambgse. They were not in uniform.
However, the applicant could see that they wergyray guns. There were three of them and
they were very aggressive. They searched the hotlsey then asked the applicant to get
into the car with them. He did this. After a vehthey blindfolded him. The drive lasted 30-
40 minutes and then the car stopped. They tookppécant out of the car and pushed him
to the ground. It was night time. He heard a geindp cocked behind his head. The
applicant asked the men not to hurt him as he haiflesand child. They said to him, “You
did not listen to us. Now we will show you.” At fhithey punched, slapped and kicked him.
They said, “We will kill you and throw you into thidetails deleted].” When they said this,
the applicant realised that the place where theytaleen him was near the [location deleted].

One of the policemen asked the applicant, “WhdheDTP has the connection with the
KCK?” This was the first time the applicant haditteof the KCK. He asked what it was.
The police said, “We will bury you and your famitythis [details deleted]. No one will
know what has happened to you. We will watch yausfx months and, if you don’t
comply, we will kill you.”

The Tribunal asked the applicant what it was thatgolice were wanting him to do. The
applicant responded that they wanted him to nam@&ople in the DTP who were making
connections with the KCK and the PKK.

After the police had given the applicant the abaaening, they beat him and left him where
he was. He walked from the [area] and then caagaki home, getting home at about 11pm.
He told his wife what had happened. He said talmertheir lives were not going to be right
anymore and that he needed some time to plan Wwegishould do.

The applicant organised a passport for himselfuginoa friend who had a connection with an
elderly police officer in the passports office. eldpplicant paid a bribe of USD2500 and got
his passport. He wanted to find out if the padspas suitable to use so made enquiries of a
travel agent about the cheapest place he couldltvathout needing a visa. He found out
that he could get to [Country 1] without a visa.

There are entries in the applicant's passport stgwiitrip [in] March 2009. The stamps in
the passport are not entirely clear but they miatedo a Turkey — [Country 1] - Turkey trip.

On the applicants return, he had discussions wvistlhwvtie. She was scared. The family
decided to go to the applicant's sister’s pladeity deleted]. The applicant's sister is
married. Her husband shares the same politicaimmsras the applicant. The applicant told
his brother in law everything that had happeneino His brother in law said that, if the
applicant and his family were to live in other plEspplaces, they would put the lives of
those people at risk also. The applicant’s broiéaw suggested that the applicant seek to
obtain a student visa so that he could stay away ffurkey longer in the hope that the
police would forget about him. The applicant deditle adopt this course.

He rang his business partner and offered to s@llis share in the business. The business
partner agreed to buy the applicant out, offeri@@@0 Turkish lira. The applicant was
hoping for more than this but, in the end, was areg to sell for that amount
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The Tribunal asked the applicant whether, sinceicgito Australia, he had had any
involvement with Kurdish organisations in Australi#e said that he had not. He was
intending to attend the most recent Newroz celematbut was sick on the day. Several of
his friends attended.

The Tribunal asked the applicant why the autharitieTurkey would continue to have any
interest in him, given that that he had now beeayafor almost 2 years. The applicant said
that he feared that the authorities were stillregged in him. Ten months after he left Turkey,
his wife told him that that the police had searchedparent’s place where the applicant's
wife and daughter were living. They asked her abloeiapplicant. She said that she was not
any longer married to him. They searched her ronthsaw the applicant's picture on the
bedside chest. She explained to the police thatvsisekeeping it for her [age deleted]
daughter. The police did not believe this explamati

The applicant’s brother's home was also raidedieypiolice about one week after they
raided the home of his parents in law.

The Tribunal asked the applicant whether he wésrstouch with his wife. He said that he
was. Contact was mainly over the internet usingp8kand MSN.

The Tribunal referred to the statements in theiegpt's statutory declaration that, when he
left Turkey in July 2009, he left behind a goodanme and a wife and young daughter and
that he would not have done that without a goodaeaThe Tribunal put to him that, if he
fled because of persecution, it was difficult talarstand why he had not made a protection
visa claim until July 2010. The applicant respontteat he came to Australia not because he
wanted to apply for protection but so that he cddde a period out of Turkey which would
give the authorities an opportunity to forget abouat. However, once the applicant heard
that, after 10 months, they went to the homes ®pharents in law and his brother, he realised
that they had not forgotten about him. The apptisard that friends in Australia told him
about the possibility of applying for a protectiisa.

The Tribunal put to the applicant that the timirdds protection visa claim might suggest
that he had manufactured his protection visa cldietause he had lodged his application for
a protection visa on the day before his studerat wias due to expire. The Tribunal put to

him that this might suggest that he had simplydletithat Australia was a good place to live.
The applicant said that he went to a legal sempiogider at the end of May but it had
advised him that it could not help him while hdl éiad a valid student visa.

The Tribunal put to the applicant that reports wifan rights organisations did not include
any reports of discrimination against Kurds whileyt were engaged in compulsory military
service. The applicant responded that the militsugy very important part of Turkey and that
any criticism of it out would cause trouble for §erson voicing criticism. No one in Turkey
could say anything bad about the Turkish army.

The Tribunal put to the applicant that countryrdbrmation reports indicated that there are
millions of Kurds in Turkey and that Human Rightaith said in its World Report 2010 that
the government's announcement that it was comntistedsuring the human rights of Kurds
in Turkey was the most hopeful indication that refan relation to the Kurds might occur.
The applicant responded that tiny improvementshesh made in Turkey in relation to the
Kurdish issue. For example, there was now a Kur@Mlthannel. However these
improvements were only on the surface and the gowent had given no dates by which
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fundamental improvements would be made. They weneiy political statements.
Selahattin Demirtas, the leader of the BDP, whiati taken over from the DTP following the
banning of that party in December 2009, had cséidithe Prime Minister for providing no
answer on when the reforms relating to Kurdish pewo@re to be implemented. The
applicant said to the Tribunal that history showrat discrimination against Kurds would
continue.

The Tribunal put to the applicant that the US Skxpartment report of 2010 had reported
no incidents of violence during the Newroz celebrat in 2009. The applicant said that the
report was ignorant. He said that in the more reblenvroz celebrations people wanting to
celebrate were sprayed with water cannon and ghsvare detained. He referred to a group
in Sirnak being treated in this way as they weradimgy to a park to celebrate Newroz. He
said that hundreds were detained in this incident.

Post-hearing submission

After the hearing the Tribunal was provided withudbomission on behalf of the applicant
which updated certain of the country informatiosadissed with the applicant at the hearing.

Country of origin information
Human rights of Kurdsin Turkey

Human Rights Watch in its 2010 World Report- Turkegorted that the government’s
announcement to the Turkish parliament in Noven20€9 that it was committed to ensuring
the human rights of Kurds in Turkey was the mogidiiol indication that a long-stalled
reform process might be restarted. However, ilM&sld Report 2011, which reports on
events in 2010, Human Rights Watch said:

The government made little concrete progress tosvagdlizing its 2009 plan to
improve the human rights of Kurds in Turkey. Then§&t@utional Court in December
2009 closed down the pro-Kurdish Democratic Sodrstity (DTP) for alleged
separatist activities, and hundreds of officiatvirthe DTP and its successor, the
Peace and Democracy Party (BDP),faced trial for begship of the Union of
Kurdistan Communities, a body connected with timeear Kurdistan Workers’ Party
(PKK).

There is increasing agreement across the polgjpattrum on the need for a rights-
based and non-military approach to ending the minfith the PKK. Armed clashes
between the Turkish military and the PKK continuBtagreement erupted over
whether the September attack on a minibus in Hakkavince, which killed nine
civilians, was staged by the PKK, or by elementthefsecurity forces. The PKK was
suspected of the August and September killingsrofitnams in Hakkari and Sirnak.

Newroz celebrations

The US State Department Report of 2009, issuedarcM2010, reported that Newroz
celebrations (in March 2009) were relatively peatdflowever, there is a press report of
clashes between demonstrators and police in caonegith the 2011 celebrations:

! Human Rights Watch 2011, World Report 2011, 24idanwww.hrw.org/en/world-report-2011/turkey-
Accessedl3 January 2011
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Thousands of Kurds rallied in Diyarbakir City, soeiéstern Anatolia, Turkey, to
celebrate Nawroz Anniversary. Demonstrators heded, red and yellow flags and
chanted slogans in support of Kurdistan WorkersyR&KK).

Celebrations soon turned into clashes between demadors and security forces
which used tear gas and water hoses on protesters.

Security forces arrested a number of people witlieraclashes erupted in
southeastern Turkey as well.

Military service and discrimination against Kurds

No reports were found of discrimination againstdwhilst engaged in compulsory military
service in Turkey in recent years. However, repaiating to the period of about 10 years
ago when the applicant was doing his military serdo refer to harassment and ill-treatment
of Kurdish conscripts. For example, an Amnestyrimé&onal document from 1999 noted
reports of “deaths in suspicious circumstancesTwkish conscripts from the Kurdish
southeast, stating:

Reports of persecution and deaths in suspiciogsristances of young men carrying out
their military service in the Turkish army are e increase, Amnesty International said
today, giving rise to concern about ill-treatmenthe armed forces.

Many of these reports relate to individuals whasaifies originate from the predominantly
Kurdish southeastern provinces of TurRey.

Demaocratic Society Party (DTP)

The Democratic Society Partpémokratik Toplum Partisi DTP) is a pro-Kurdish political
party. The DTP was banned in December 2009 asuft tésa ruling by the Turkish
Constitutional Court. The court banned the DTPhenldasis of its undertaking activities
deemed to be in conflict with the unity of the pati The court reportedly found the DTP to
be linked to the terrorist Kurdistan Workers' P4R(K);* 37 DTP members were also
banned from politics for five years. Following thian, the DTP regrouped as the Peace and
Democracy Party (BDP)The European Union has expressed regret oveotmésdecision
to ban the DTP and has noted that Turkey’s legisiagoverning the closure of political
parties is not compatible with the European Corieantn Human Right8 The DTP is the
10th pro-Kurdish party to be banned in Turkey foltaborating with the PKK.

2 http://asia.world247.net/irag-news/nawroz-celelraiturn-into-clashes-in-turkey; March 21, 2011

¥ Amnesty International 1999, ‘Evidence of perseautf conscripts on the increase’, 27 August
http://web.amnesty.org/library/Index’ENGEUR44055928pen&of=ENG-2EU- Accessed 18 July 2007.
* The PKK has been branded as a terrorist orgaoisatiTurkey, the European Union (EU), and the &bhit
States. The US Department of State has descrileelKIK as the most prominent among terrorist group i
Turkey. (‘Constitutional Court Ban of Pro-Kurdishf®y Plunges Turkey into Political Turmoil’ 2009|$1
Global Insight, 14 Decembaétitp://www.ihsglobalinsight.com/SDA/SDADetail1800@n - Accessed 13
January 2011; US Department of State 2@dyntry Reports on Terrorism 2008ugust).

*Freedom House 2016reedom in the World — Turkey (2010yne
http://www.freedomhouse.org/template.cfm?page=228y2010&country=793% Accessed 10 September
2010 Human Rights Watch 201World Report 2009 — Turkeg0 January; US Department of State 2010,
Country Reports on Human Rights Practices 2009rkélyi11 March, Section 1.d & 2.d.

® European Parliament 201Byropean Parliament resolution on Turkey's prognesgsort 2009 2 February
http://www.europarl.europa.eu/sides/getDoc.do?ptREP/NONSGML+MOTION+B7-2010-
0068+0+DOC+PDF+VO//EN Accessed 13 January 2011; European Union 20@0¢lusions on Turkey]
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Detention and mistreatment of DTP and BDP members by authorities

Reports indicate that large numbers of DTP and Bigifhbers have recently been detained.
Throughout 2009 and 2010 police have conductee Iscgle raids against allegedma
Civaken KurdistafK CK) sympathisers which have resulted in the nzassst of BDP
memberd DTP and BDP members have been detained on thedsaf support for the

PKK and the KCK. In November 2010, the Departmdriiareign Affairs and Trade (DFAT)
advised that DTP and BDP members have been chaigedhembership of a terrorist
organisation, propaganda of a terrorist organieaieting as accomplice and breaching the
law on meetings and demonstratiSi3TP and BDP officials and high ranking members
have been targeted by authorities for arrest atehtlen. Recent advice, from the US
Department of State also states that DTP suppdréers been subject to police harassment
and arrest&’ It can be assumed that the majority of targete@BDP members are of
Kurdish ethnicity.

The abovementioned DFAT advice states that “somie Bid BDP members have been
charged and detained over alleged links with apgst to the PKK” DFAT advised that
151 DPT and BDP had been charged with breachinticoddamonstration and links to
terrorism related crimes. 103 of these party memiere incarcerated at the time of the
advice. DFAT provided the following further inforti@n on the continued detention of DTP
and BDP members:

Q5. Country information indicates that regular DBmbers were being detained in 2009
and 2010 - is there any more information aboufptiodiles of those being detained, and the
circumstances of them being detained?

...R5. Party membership is not a reason for beingied in Turkey. Some DTP and BDP
members have been charged and detained over allagedvith and support to the PKK
terrorist organisation. The legal process contiffae451 people in this context of which 103
are detained. Media reports indicate that the @saagainst them include, among others,
being members of a terrorist organisation, propdgani a terrorist organisation, acting as
accomplice and breaching the law on meetings ansbdstrations. We have no further
information about the profiles and the circumstanuithose being detainéd.

Human Rights Watch also reported on the abovetasfd$1 DTP and BDP party members
and activists. According to the report, the paffic@ls were indicted in June 2010 for links
with the KCK and PKK. Those arrested included emhtrent and four former elected
mayors of municipalities in the southeast. Accogdimthe report, 53 DTP and BDP officials

Novemberhttp://ec.europa.eu/enlargement/pdf/key _documeditfipackage/conclusions_turkey en.pdf
Accessed 14 January 2011.

"Constitutional Court Ban of Pro-Kurdish Party Pgas Turkey into Political Turmoil’ 2009, HIS Global
Insight, 14 Decembéttp://www.ihsglobalinsight.com/SDA/SDADetail18006m - Accessed 13 January 2011.
8 US Department of State 201@gountry Reports on Human Rights Practices 2009rkéyi11 March, Section
2.a&3.

° DIAC Country Information Service 201CJS Request No. TUR10840 - Peace and Democracy,Part
(Sourced from DFAT advice of 8 November 2010), dv&mber; Human Rights Watch 20R¥ptesting as a
Terrorist Offense: The Arbitrary Use of Terrorisravis to Prosecute and Incarcerate Demonstratorsuirkdy,
1 November, pp. 5 & 13-1Http://www.hrw.org/en/node/93924/section/Bccessed 11 January 2011.

12 Us Department of State 2010puntry Reports on Human Rights Practices 2009rkéyi11 March, Section
2aé&3.

1 DIAC Country Information Service 201Q)S Request No. TUR10840 - Peace and Democracy,Part
(Sourced from DFAT advice of 8 November 2010), kivémber .
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and poli}izcally supportive lawyers had been detadifoe over a year without being formally
indicted.

On 12 July 2010, DFAT also advised that officidl#ardish political parties continue to be
convicted for involvement in pro-Kurdish politicattivities. The report states that “1483
Kurdish political party figures, human rights dedens, journalists and NGO representatives
have been detained for several months to a yeary mahout charge.” According to the
advice these detained individuals have been chaxgbdinciting hatred and violence and
supporting the PKK terror organisation through itistéatements?

A February 2010 report published Byanet,a Turkish news agency, similarly states that
according to BDP officers Turkish authorities haveested 1,400 people in operations which
are alleged aimed at the KCK activity. Those detdimclude “party headquarters
executives, mayors, heads of provincial counciisl grovincial executives among othet$.”

The following further reported incidences of arsestetentions and mistreatment of BDP and
DTP members in 2010 have been found:

» Firat News Agencya pro-Kurdish news agency, reported that on ®iat2010
Turkish police detained 15 BDP members in hous#srancluding a Kurdish
teenager. The Head of BPD's Istanbul branch, Magt&ti, is reported to have stated
that “the government is trying to weaken BDP withige operations*®

e On 5 October 201GHurriyet Daily News and Economic ReviewTurkish news
source, reported that 25 BDP members, includingpamty branch head, had been
detained. The BDP members were detained on aceuosaif throwing Molotov
cocktails, encouraging such actions and recrujtiergonnel for the PKK®

* Areport byAnatolig a semi- official Turkish news agency, states tmat
28 September 2010 BDP chairman and parliamentéBelahattin Demirtas, was
sentenced to 10 months in prison for “carrying naijpaganda of terrorist
organisation PKK*’

* On 26 May 2010Bianet a Turkish news source, reported that more th@pedple
had been detained during police raids intendedriget KCK members. Those
detained included BDP executives, BDP members anettsity students. BDP
deputy, Ozdal Ucger, is noted as criticising thesaind stating that most of the people
taken into custody were young people.

e On April 2010, Ahmet Turk, the former chairman lbétbanned DTP was punched in
the face by an assailant as he left a court roowhich he releasing a press statement.

12 Human Rights Watch 201Byotesting as a Terrorist Offense: The Arbitraryelsf Terrorism Laws to
Prosecute and Incarcerate Demonstrators in TurkeMovember, pp. 5 & 13-14
http://www.hrw.org/en/node/93924/sectionr/Bccessed 11 January 2011.

13 DIAC Country Information Service 2010, Human rigint the south-east of Turkey, (Sourced from DFAT
advice of | July 2010), 12 July.

‘Dozens of BDP members arrested — again’ 2@lénet 15 February.

15415 BDP members detained in Istanbul 20iat News Agency5 October.

1625 BDP detained after PKK truce extension’ 20/Qyriyet Daily News and Economic RevieivOctober.
" “Turkish court sentences BDP leader Demirtas tonb@ths in jail’ 2010BBC Monitoring Europeansource:
Anatolia,28 September.

18 Onderoglu, E. 2010, ‘Kurdish initiative continud®0 detentionsBianet 26 May.
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As a result of the attack Turk acquired a brokeserend deep cuts in his forehead.
BDP leaders are reported to have stated that thekawas organised with security
forces. BDP leader Selahattin Demgris.reported to have stated that “It is clear that
the assailant pre-arranged the incident by evesivieg support from the security
forces” The Interior Ministry opened an investigatinto the incident and
provisionally removed two high-ranking police o#frs responsible for the security of
the court building?

» Reports indicate that on 13 February 2010, betvééesind 130 people suspected of
links with KCK were arrested in police operatiomsass the country. According to
a report published bBianetthe majority of those arrested were BDP members and
local executives. BDP members arrested includety pauncil members, executives
from the women and youth council, county commissisrand district executivés.

The US Department of State report on human riglastiges for Turkey for 2009 states that
Turkish authorities regularly harassed DTP membedssupportive villagers. The report also
states that “human rights activists claimed thatentban 1,000 cases had been opened
against former DTP and BDP members during the ydae.following are extracts from the
report:

Throughout the year police and the judiciary insezhpressure on members of the pro-
Kurdish former DTP and BDP.

...Most were investigated and prosecuted for speakitige Kurdish language or for making
statements critical of the government. Many wese alrested for alleged ties with the KCK,
the political branch of the terrorist PKK organipat including a group of more than 40
between December 25 and 31 that included electgdnhand BDP officials.

...During the year police raided dozens of DTP offjgearticularly in the southeast, and
detained hundreds of DTP officials and memberssdtnators also opened numerous
investigations and trials against DTP members.

~Jandarma and police regularly harassed DTP merttrensgh verbal threats, arbitrary
detentions at rallies, and detention at checkpoBasurity forces also regularly harassed
villagers they believed were sympathetic to DTRhéligh security forces released most
detainees within a short period, many faced trisdsially for supporting an illegal
organization or inciting separatiém

The KCK

TheKoma Civaken Kurdistais also known as the Kurdistan Communities Union,
Association of Communities in Kurdistan, CommurafyKurdish Society and the Ruling
Committee of Kurdistan Society. Thkema Civaken Kurdista(KCK) is an illegal Kurdish
umbrella organisation or alliance which includesaas Kurdish terrorist groups such as The
Party of Free Life of Iranian Kurdistan (PJARand the PKK* The KCK was formed by

19 Kurdish leader attacked in Turkey’ 20I0he Kurdish Globel7 April; ‘Ahmet Tiirk, Kurdish intellectuals
urge public to remain calm’ 201BJus News Pakistari5 April; ‘BDP demands investigation into attamrk
Tark in Samsun’ 201@Rlus News Pakistari4 April.

2 Turkey arrests 86 over links to Kurdish rebel6’1®,Agence France Press&3 February; ‘Dozens of BDP
members arrested — again’ 20Bdanet 15 February.

2 ‘Dozens of BDP members arrested — again’ 2@iénet 15 February.

22 US Department of State 20XDpuntry Reports on Human Rights Practices 2009rkéyi11 March, Section
2a&3.

% According to a report by the Jamestown Founda®dAK is “an offshoot of the PKK fighting againsair.”
(The Jamestown Foundation 200&rorism Focusvol.5, issue.10).
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the PKK and has been described as the PKK'’s pallitind urban branci.The KCK is led
by an elected Executive CoungilAlthough the sources consulted provided limited
information on the stated goals of the KCK, asRKe&'’s political and urban branch, it is
likely that the KCK shares the PKK’s goal of greateltural and political rights for Turkey’s
Kurdish minority.”’

An October 2010 column publish&linday’s Zamaran English language Turkish news
agency provides some further general informatiotherK CK. According to the report, the
KCK is a “clandestine organisation” which is clgskhked with the PKK and thus “can be
seen as an extension of a terrorist organizatibhe’ report also states that the KCK provides
public services at the local level such as schaontscourts. The report states that:

The KCK is an alternative to the state. This apptiet only to its Turkey council, but also its
councils three other countries. It comprises th&PYoreover, it undertakes all the
responsibilities of a state proper and exerciseptwers of state at the local level. It
establishes courts to solve disputes. It providesdaling. It imposes punishments on those
who fail to comply with its rules.

The power of such an organization relies on th@stumf the public. The state of the Turkish
republic and the KCK will confront each other irtBoutheast. If the public submits to the
KCK'’s authority, then the Kurdish political moventewill have made great progress. Today,
this is the case in Hakkari. The state’s powerliese replaced with the KCK'’s rules in
Hakkari. The state’s forces just ignore the fadihef KCK’s domination lest they increase
tension.

... the KCK is effectively bringing the PKK down frothe mountains, altering it's mode of
operating from a military one to a political ondweTborders of the state policy built upon

4 International Federation of Human Rights 2009 ¢ Human Rights Association (IHD) remains in thnir
line’, 29 Decembehttp://www.fidh.org/The-Human-Rights-Associationemains-in-the Accessed 17
January 2011; Ondegtu, E. 2010, ‘KCK Declines Responsibility for Borttack - Ceasefire Extendedja
News Center2 Novembehttp://bianet.org/english/minorities/125804-kck-tiees-responsibility-for-bomb-
attack---ceasefire-extended\ccessed 16 January 2011; ‘PKK leader calls oxKPd declare ceasefire’ 2010,
Kurd Net website, 9 Jurtgtp://www.ekurd.net/mismas/articles/misc2010/6dey2695.htm Accessed 16
January 2011; Chomani, K. 2009, ‘PJAK leader: UBAwdd not undermine Kurds’, Kurdish Media webse,
Augusthttp://www.kurdmedia.com/article.aspx?id=15948ccessed 16 January 2011; Tiurkdne, M. 2010,
‘What sort of organization is the KCKBunday’s Zamar23 October
http://www.todayszaman.com/columnists-225126-wleait-ef-organization-is-the-kck.htmlAccessed 16
January 2011; The Jamestown Foundation 20&frprism Monitor vol.3, issue.33, 19 August
http://www.unhcr.org/refworld/pdfid/4c6e2a3f2.pdAccessed 16 January 2011; Christie-Miller, AL@0'The
PKK and the Closure of Turkey’'s Kurdish Openingidille East Report Online, 4 August
http://www.merip.org/mero/mero080410.htmAccessed 16 January 2011.

% US Department of State 2040puntry Reports on Human Rights Practices 2009rkéyi11 March, Section
1.d & 2.d ; Minority Rights Group International 2DState of the World’s Minorities and Indigenous Heep
2010: Events of 2009 Urkdne, M. 2010, ‘What sort of organizationhe tKCK?’, Sunday’s Zamar23
Octoberhttp://www.todayszaman.com/columnists-225126-wluat-sf-organization-is-the-kck.htmlAccessed
16 January 2011; ‘Second KCK trial in Adana totstar22 October’ 2010, Kurd Net website, 20 October
sourceBia Nethttp://www.ekurd.net/mismas/articles/misc2010/1iky3005.htm Accessed 16 January
2011.

% PKK leader calls on PJAK to declare ceasefirel@0Kurd Net website, 9 June
http://www.ekurd.net/mismas/articles/misc2010/6ey2695.htm Accessed 16 January 2011;'Cemil Bayik:
Political genocide is being imposed on the Kurdsidated), HPD Online
http://www.hezenparastin.com/eng/index.php?opti@mrccontent&view=article&id=496:political-genocide-
is-being-imposed-on-the-kurds&catid=36:meru-savufiiteanid=297 - Accessed 16 January 2011.
Z'Onderglu, E. 2010, ‘KCK Declines Responsibility for Borlitack - Ceasefire Extendedja News Center
2 Novembeihttp://bianet.org/english/minorities/125804-kck-lilees-responsibility-for-nomb-attack---
ceasefire-extendedAccessed 16 January 2011; Tirkéne, M. 2010, ‘V8batof organization is the KCK?’,
Sunday’s Zamar23 Octobehttp://www.todayszaman.com/columnists-225126-wluat-sf-organization-is-
the-kck.html- Accessed 16 January 2011.
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counterterrorism end here. How can the state cdtbetine KCK? No one is ready to answer
this question. This is evidenced by the ongoing KE#. The state must radically change its
perspectives on the Kurdish issde.

As mentioned above, throughout 2009 and 2010, @alnducted large scale raids against
alleged KCK sympathisers. During 2009 and 2010 @pprately 1,500 Kurdish politicians,
activists, lawyers and NGO workers were jaileddteged links with the KCK and PKR.

The DTP/BDP has been linked to the KCK and its thng organisation, the PKK. In
December 2009 the Turkish Constitutional Courtduteban the DTP due to its alleged links
with the PKK*°Raids against alleged KCK/PKK sympathisers in 2808 2010 also

resulted in the mass arrest of former DTP and BRfhbers'™ Many arrested DTP members
were, however, reported to have been unfairly agith links to the KCK?

A 2010 report published by the Middle East Repantii2 provides further information on
the relationship between the banned DTP and the/R&K. According to the report as the
DTP/BDP and PKK share the same followers or carestity they are inevitably linked. The
report also stated that, as Kurds cannot votehiPKK/KCK itself, many instead vote for
DTP/BDP, which has been perceived to be the PKKlIgipal representative or “legal
affiliate” The report describes links between sddid® members and the PKK The report
also describes significant pressure placed on aleD@P politicians by the PKK. Umit Firat,
an independent Kurdish activist is reported to harewided the below description of KCK
links with the DTP:

Firat described KCK operatives within the DTP asfimissars” guiding and monitoring the
activities of elected politicians. “They are neleadt alone,” he said. “They are always under
the control of the organization -- that's the tidéalan character of it.

... Therein lies the fundamental problem of tryingiwoot the PKK from the “civilian”
ground of the Kurdish political scene: The roots suink so deep as to be unbreakable.

B Tirkéne, M. 2010, ‘What sort of organization ig tiCK?’, Sunday’s Zamar23 October
http://www.todayszaman.com/columnists-225126-wleat-ef-organization-is-the-kck.htmlAccessed 16
January 2011.

29 Christie-Miller, A. 2010, ‘The PKK and the ClosuséTurkey’s Kurdish Opening’, Middle East Report
Online, 4 Augushttp://www.merip.org/mero/mero080410.htrmAccessed 16 January 2011; ‘1,483 Pro-
Kurdish DTP members detained for 1 year withoutdtmdent’ 2010 Bianet 14 April; DIAC Country
Information Service 2010, Human rights in the seegist of Turkey, (Sourced from DFAT advice of iJul
2010), 12 July.

30 «Constitutional Court Ban of Pro-Kurdish Party Rfies Turkey into Political Turmoil’ 2009, HIS Gldba
Insight, 14 Decembérttp://www.ihsglobalinsight.com/SDA/SDADetail18006m - Accessed 13 January 2011
31 US Department of State 201@ountry Reports on Human Rights Practices 2009rkéyu11 March, Section
2.a & 3; Christie-Miller, A. 2010, ‘The PKK and tit&osure of Turkey’s Kurdish Opening’, Middle East
Report Online, 4 Augustttp://www.merip.org/mero/mero080410.htmhccessed 16 January 2011 -; ‘1,483
Pro-Kurdish DTP members detained for 1 year withodictment’ 2010Bianet 14 April; DIAC Country
Information Service 201@IS Request No. TUR10840 - Peace and Democracy,Radurced from DFAT
advice of 8 November 2010), 10 November -; HumaghRi Watch 201(Rrotesting as a Terrorist Offense:
The Arbitrary Use of Terrorism Laws to Prosecute &mcarcerate Demonstrators in TurkeyNovember, pp.
5 & 13-14http://www.hrw.org/en/node/93924/section/Bccessed 11 January 2011.

32 Christie-Miller, A. 2010, ‘The PKK and the Closusé Turkey’s Kurdish Opening’, Middle East Report
Online, 4 Augushttp://www.merip.org/mero/mero080410.htrmAccessed 16 January 2011.

3 Christie-Miller, A. 2010, ‘The PKK and the Closuof Turkey’s Kurdish Opening’, Middle East Report
Online, 4 Augushttp://www.merip.org/mero/mero080410.htrmAccessed 16 January 2011.
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Ability of Turkish nationalsto get a passport through payment of bribes

No recent information was found in the sources clted regarding the payment of bribes for
passposrgs in Turkey. Reports indicate, howevet,dabauption is a continuing problem in
Turkey:

A recent report byreedom Housstates that “Turkey struggles with corruption in
government and in daily life.” According to the cep“Turkey was ranked 61 out of 180
countries surveyed in Transparency Internatior2089 Corruption Perceptions IndeX.”

The 2010 US Department of St&teuntry Report on Human Rights Practides Turkey
provides the following description of official cogtion:

The law provides criminal penalties for officialrogption; however, the government did not
implement the law effectively, and some officiatgyaged in corrupt practices with impunity.
The World Bank Worldwide Governance Indicatorseetitd that corruption remained a
problem®

In January 2011 police uncovered a smuggling areeby ring operating in Turkey’s
customs organisation. The illegal activity involvia@ importation of goods. According to a
report published biAurriet News a Turkish news source, the illegal customs riadsified
official documents, solicited bribes from smugglansl importers and was involved in
bringing large amounts of smuggled cigarettes inéocountry.” 34 customs officials were
arrested as a result of a police investigaton.

FINDINGS AND REASONS

The applicant travelled to Australia on a Repubfidurkey passport and claims to be a
citizen of Turkey. His passport appears to be ya@spite his claim that he had to bribe an
official to obtain it. On the basis of the evidemdenis passport and his evidence at the
hearing before the Tribunal, the Tribunal findstthe is a citizen of Turkey and has assessed
his claims against that country as his countryasfamality.

The applicant claims that he was persecuted inéyubecause of his Kurdish ethnicity and
his political opinion as a supporter of succespireKurdish political parties in Turkey.

The Tribunal accepts that the applicant grew uBaaiantep in the mainly Kurdish south-
east of Turkey and is of Kurdish ethnicity as herak. The Tribunal also accepts that he is
committed to Kurdish causes and has participatddirkey in the Kurdish spring festival of
Newroz, in which those taking part frequently clasth the police.

34 Freedom House 201Breedom in the World — Turkey (2010)ne
http://www.freedomhouse.org/template.cfm?page=228y2010&country=7937% Accessed 10 September
2010 -Attachment 3US Department of State 20X0ountry Reports on Human Rights Practices 2009 —
Turkey 11 March, Section 4.

*Freedom House 2016reedom in the World — Turkey (2010)ne
http://www.freedomhouse.org/template.cfm?page=228y2010&country=793% Accessed 10 September
2010.

3 US Department of State 20XDpuntry Reports on Human Rights Practices 2009rkéyi11 March, Section
4.

3"police report burns Turkey’s customs house cHiéfl1,Hurriyet Daily News9 January
http://lwww.hurriyetdailynews.com/n.php?n=the-inggdince-report-burned-the-custom-chief-manager-2am-1-
09 - Accessed 17 January 2011; ‘Turkey detains 3tbous officials over bribery probe’ 201\World Bulletin

9 Januanhttp://www.worldbulletin.net/news_detail.php?id=&23 Accessed 17 January 2011.
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The evidence the applicant gave before the Tribabaut the various incidents when he was
detained by the police, questioned by them or @gury them was consistent with the written
claims in his protection visa application and th&lence he gave to the delegate when he
was interviewed by her. The applicant was an ingiwveswitness in this regard. He told his
story to the Tribunal with little prompting and waisle to give clear and convincing answers
whenever the Tribunal sought clarification or fentldetail. The Tribunal finds that he has
been interrogated and ill-treated by the polichaslaims.

On the basis of the applicant’s story and the dantary evidence supplied with his
statutory declaration, the Tribunal accepts thrathnfNovember 2006, he was the joint owner
of a [business] in Turkey and that the businesssmasessful, with premises first in Istanbul
and later with other premises in Tekirdag. The @ppt said that his troubles with the
authorities intensified after one of his delivenydrs was taken in by the police during the
2007 election campaign and the police discoveratithie applicant was a supporter of the
DTP and was volunteering [supplies] to the DTPupport DTP officials and workers during
the campaign. It seems highly plausible to the dndl that the attention paid by the
authorities to the applicant increased after thiené The country of origin information
referred to above indicates targeting by the aitiberin recent years of persons perceived to
be pro-Kurdish activists and it is likely that tapplicant came under particular scrutiny
because his business and financial position wds that he was able to provide what may
have been perceived by the authorities as signifisapport to the DTP. The line of
guestioning of the applicant by the police in segko discover connections between the
DTP and the outlawed PKK and KCK is also consistgttt country of origin information
about the banning of the DTP in December 2009 [s=catia court finding about its links to
the PKK and about raids against suspected PKK a@id 8ympathisers, resulting in arrests
of BDP members and executives.

The applicant gave evidence in a straightforwaid @mvincing way about the police calling
on his wife, searching her home and asking abaupisture which she kept in her bedroom.
On the basis of that evidence, the Tribunal acdiyatsthe authorities in Turkey have
maintained an interest in the applicant since bzadture.

For the reasons which follow, the Tribunal is dadsthat the applicant has a well-founded
fear of persecution for reasons of his ethnicitgt palitical opinion.

The incidents of his detention or custody by thikcpownhich the applicant describes involved
serious harm within the meaning of s.91R(1)(b}het the harm at least constituted
significant physical harassment or significant ptgfill-treatment as referred to in
S.91R(2)(b) and(c). Those incidents also involwestesnatic and discriminatory conduct as
referred to in s.91R(1)(c). The applicant’s ethiiand political opinion were the essential
and significant reasons for the harm suffered by (5.91R(1)(a)).

The question is whether the applicant has a feperdecution that is well-founded. The
Tribunal was concerned that the long delay thatioed before the applicant made his
protection visa claim and the fact that the claiaswnade only the day before his student
visa expired might suggest that he did not haweaa df persecution in Turkey, despite his
protestation that he would not have left family anithancially secure life behind him unless
he had such a fear. However, the Tribunal accéptexplanation the applicant gave about
this. He said that he obtained his student vishabhe could have time away from Turkey
and allow the heat to move off him and his familigat had not happened: the visits the
police had made to his wife and his brother indidahat they remained interested in him. It
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was only after these visits occurred and the apptibecame aware through friends in
Australia of the possibility of applying for a peation visa that he decided to make such an
application.

The Tribunal put to the applicant that country o§m information suggested a growing
degree of accommodation of Kurdish interests apdatsons at the government level in
Turkey. This was denied by the applicant who thatlgat government statements about
reform in relation to Kurdish issues were windowssing and that, without firm timing
commitments at the government level, no fundameahges would occur. Certainly, the
most recent Human Rights Watch report referredtva reports little progress on
improving the human rights of Kurds in Turkey ahdre is no evidence before the Tribunal
to suggest that a solution to the Kurdish issuebeas found or to suggest that persons
believed to be sympathetic to pro- Kurdish paritieSurkey no longer face arbitrary
interrogation and detention. The country of origiformation referred to above indicates to
the contrary. The Tribunal is also mindful that #pplicant has been seen by the authorities
as a person whose business and financial statuke hia an influential supporter of pro-
Kurdish political parties and interests. His pevee stature might expose him to a greater
degree of risk of harm from the authorities tharulddoe faced by a politically active Kurd
without that perceived stature..

Based on all the above, the Tribunal cannot exdbdgossibility of the applicant’s being
seriously harmed by the Turkish authorities astbaeis remote, insubstantial or far-fetched
if he were to return to Turkey. Accordingly, thabitmal is satisfied that his fear of
persecution is well-founded.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theegtoe satisfies the criterion set out in
s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



