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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R0f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Pakistrrived in Australia and applied to the
Department of Immigration and Citizenship (the Diépant) for a Protection (Class XA)
visa. The delegate decided to refuse to grantigeeand notified the applicant of the decision
and her review rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stftiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicant initially appeared before the Tribunagiee evidence and present arguments.
Due to difficulties with the interpreting, the hemy was adjourned. The Tribunal also
received oral evidence from the applicant’s familgmbers, F2 and F1. The Tribunal
hearing was conducted with the assistance of angreter in the Punjabi and English
languages.

The applicant was represented in relation to thieveby her registered migration agent.

According to information provided in her protectiaisa application, the applicant stated
where and when she was born, in Town T, Pakistaa.described her religion as Ahmadi
Muslim. She lived at a single address in Suburbdvh T) for a stated period. She then
lived at an address in City A until recently. Thppkcant indicated that she had never
engaged in any education or employment.

The applicant travelled to Australia on a valid B&dni passport. The applicant claimed that,
because of her Ahmadi religion, she had had toegéna money to get a passport.

The applicant’s family members, F1 and F2 areaitszof Australia. At the time of her
application, the applicant’s other family membes, was resident in Pakistan.

The applicant set out her claims in her applicatind a Statutory Declaration. She stated that
she left Pakistan because she was being persdbeatedbecause of her Ahmadi religion. She
claimed to fear being killed in Pakistan.

The applicant claimed that she was born into a BMiiglim family in Town T. In her teens,
she married an extended family member in an ardhng@riage. Several years into her
marriage, the marriage of her family member F4edetated such that F4 separated and later
divorced. This meant that the applicant had to mieder husband as well.

The applicant claimed that, many years later, sitered into another marriage, this time
with an Ahmadi man. She converted and joined the&diyya community. Her parents
disapproved of the marriage. In her Statutory Datilan, the applicant outlined the basis for
her belief in the Ahmadiyya faith.

The applicant stated that, from the day of her eosion, she began to suffer great
persecution and discrimination. People startedncplier "Kafir" meaning infidel. Her family
disowned her and some of her friends stopped @lkirher. Her family and religious
extremist Sunni Muslims threatened to kill her. $hd to leave her husband's village,
Village V and remained hidden for some years. Attbat time, the applicant and her husband



returned to Village V, near City B, Punjab. Many $ims were still against them and the
Ahmadiyya community. They considered Ahmadi peaplee heretics. Newspapers and
mosques promoted this belief.

The applicant described the targeting of Ahmaddstaeir properties in rioting during Year

1. She referred to the killing of many Ahmadis, fthendering of their property and the
burning of their homes and shops. She statedriitlage V extremist Mullahs with other
people attacked their homes. These people locledrttain door from the outside when they
were in their home. The people shunned them andidisé all their links to the outside

world. The people established a camp in front efrthome and used a loud speaker to abuse
and threaten them. The applicant stated that arcaiteam of dozens of people remained in
the camp and monitored them 24 hours a day. Theybdood, no toilet facility and no

water. Their lives were continually threatened. €hedition of their livestock deteriorated.
The applicant described being confined for an ededmperiod.

The applicant stated that, during this time in Ygathe Pakistani Government approved a
new amendment to the constitution explicitly dejmgvAhmadis of their identity as Muslims.
The applicant indicated that her religion was neféto in her passport. She referred to the
promulgation of the anti-Ahmadiyya Ordinance undlich Ahmadis were deprived of their
right to Azan (call for prayers), say Kalima (sttat their mosques are real mosques), say
Muslim greetings or even to pose as Muslims. Steated that breaches could result in
serious penalties or even death.

The applicant stated that, following the deathaflmsband in Year 3, she stayed with her
family member, F3, and F3’s spouse. Some yeans Kie had to leave Village V as it was
becoming very hard for her to remain there. Sheabased as she walked the streets. She
was threatened and warned to change her religlmd&w a lot of attention to F3’s family,
leading one of F3's family to feel threatened. &feVillage V to live in another city,

Suburb S, with her family member, F1. The applicdated that F3’s problems as an Ahmadi
were gradually becoming worse.

The applicant indicated that F1, a professionakired a post in a government institution at
a nearby village, Village W. However, the villagarsed to create problems for F1 as soon as
the people realised that she was an Ahmadi MuSome women were ordered to attack F1
at her workplace. The authorities registered a aga@st her in the local court, alleging that
she preached her beliefs at her workplace andtetsthe Holy Quran.

The applicant also referred to punishment of henlfamember, F2, by the authorities. She
stated his profession and that he was an AhmadiiMu®ne day when he was working in
his shop, he was arrested as he had Quranic \gisggayed in his shop. He waited some
months to be bailed.

During this period, the applicant’s family membéd¥&, F1 and their child applied Australian
visas. They were issued a certain type of Visarandived permanent residency.

The applicant described the period following thpateure of her family members F1 and F2
as the hardest time of her life. She stated tleaathhorities discovered that they had left and
stated that they would kill them if they return@tie applicant stated that she was not able to
walk the streets, to shop or pick up medicineseaple verbally abused her. She had to
change her doctor many times because, as sooe dsd¢tor was approached by extremists,
he would stop giving her medication. She was untbliy groceries from the local shops



because the shop owners were threatened and stopplee extremists from selling anything
to her.

The applicant stated that her situation worsenédkisr 4. The extremists in Suburb S
blocked her water and sewerage supply. She becampeairaid and locked herself in her
home. Her family member F1 then sponsored hernoecm Australia for a short time.

The applicant claimed that she left her home inU8ul$ in late Year 4 due to threats on her
life. She spent some months at the residence@ftive in City A In City A, she kept
indoors so as not to draw unwanted attention tedtieand to those providing her with
temporary protection. The applicant stated that Atiisiwere also persecuted in City A and
that this was true across Pakistan.

The applicant stated that she could not returretchbme in Suburb S as it was now occupied
by a “relative who is a member of a gang”. Sheestdlhat she had been threatened not to
return. In the absence of her relatives, the gaegnbers were free to demand money from
her and take her home for their own residence.

The applicant claimed that it was extremely eadyakistan to kill an Ahmadi and then get a
Mullah’s support to avoid prosecution. The applicstated that she would never acquire
basic human rights if she were returned to Pakistan

In Year 5, the applicant’s adviser made a submisgicgupport of the applicant’s claims. It
was submitted that the applicant faced a real aghahsuffering harm amounting to
persecution from “anti Ahmadiyya supporters”. Tlowgrnment of Pakistan and its agencies
had demonstrated an inability/unwillingness to offer meaningful protection. They did not
provide Ahmadis with adequate protection from s@atieiolence. It was submitted that
religiously motivated violence, particularly agdaiddhmadis, existed throughout Pakistan.
The government’s political alliance with militargligious parties served to strengthen these
groups. The submission highlighted a number oVdigs from which Ahmadis in Pakistan
were barred, referring in this regard to informaticom the United States Commission on
International Religious Freedom. It was submitteat the practice of the Ahmadi religion
was severely restricted by law in Pakistan, thanAtis were frequently victims of religious
violence, and that they suffered harassment amdihmation. It was submitted that the
applicant’s fear related to the whole of Pakistad #hat relocation would not be an option.

The submission outlined the applicant’s claimsldb set out a brief history of Pakistan. It
referred to Pakistan as an Islamic state and iteticthat the Government imposed limits on
freedom of religion. It was submitted that the Aladltiga community were treated as outcasts
and lacked any standing in the Pakistani commuiiigy had suffered persecution for over
five decades. The submission referred to histopogudice towards Ahmadis in Pakistan,
attacks on Ahmadis and laws targeted at Ahmadisét submitted that all public acts of
worship of devotion by an Ahmadi could be treate@ @riminal offence. Under section
295(c) of the Pakistan Penal Code, the mere existehpractising Ahmadi Muslims could

be considered blasphemous and punishable by déader section 298(c), Ahmadis calling
themselves Muslims were liable to prosecution amgrisonment up to three years.

The submission made reference to a number of intsde which Ahmadis had charged or
arrested under blasphemy laws or other laws. dirredl to a number of attacks on Ahmadis
and their property. Reference was made to anentith Punjab province in June 2006 in
which the police reportedly failed to intervene whhmadi shops and homes were attacked.



The submission highlighted another incident in 20904 when police retained property of
the local Ahmaddiya community following riots. Isa set out details of a number of cases in
which Ahmadi people were killed, including casesuwloented in an Amnesty International
report and in an article frotdSA Todaylt was submitted that the safety of Ahmadis in
Pakistan was under threat.

The submission drew on a number of independenttgpocluding reports from Amnesty
International, Human Rights Watch and the US Depant of State. It also referred to a
2005 report published in thdéarvard Human Rights Journaind entitled “Persecution of the
Ahmaddiya community in Pakistan: An Analysis Untfegernational Law and International
Relations”. Full copies of a number of these repartre attached to the submission.

Also submitted in support of the application weraps showing the location of Suburb S,
and City B, and a letter from a senior officer loé tAhmadiyya Muslim Association of
Australia Inc. stating that the applicant was a rnenof the Ahmadiyya Muslim
Community.

Review Application

The delegate’s decision made reference to matrgdesting that the applicant had
previously travelled to Australia, and the periddime she remained in the country. This
information was in the form of Departmental recardiicating that a person with the
applicant’'s name and a stated date of birth hagretitAustralia in Year 2. In support of the
review application, the applicant’s adviser madensigsions disputing that the applicant had
previously travelled to Australia in Year 2. It waisbmitted that the applicant’s name was
very common and that a case of mistaken identity med unforeseeable. It was submitted
that there were a large number of people with gieant’s name listed in the City A
telephone book. A copy of records from the “[a]é@ione Directory” was produced to the
Tribunal. It was submitted that the name had cay@aeminence during the division of India
and Pakistan in 1949. The applicant’s date of hiréls given as stated as she had moved
from India to Pakistan during an independence wadleller birth documents had been lost
and she had been given the date she had like mihaymeople at the time, increasing the
likelihood of a person having the same name anel afdbirth.

Also produced to the Tribunal was a copy of an mitwy passenger card showing that a
person with the applicant’s name and birth yearaditve in Australia in Year 2. It was noted
that the incoming passenger card contained a signdt was submitted in this regard that
the applicant was illiterate and unable to sigmvds submitted that, while the incoming
passenger card indicated a birth year and a pdsspober, the information in the
Department’s movement records referred to a sirbiléin date and an identical document
ID. It was submitted that “inaccuracy of typingonination” led to a confusion as to identity.
A copy of the Department’s movement records waslyred to the Tribunal.

The material produced to the Tribunal included pyoof what appeared to be an Outgoing
Passenger Card relating to the departure of a ngersdn with a stated birth year in Year 2.
While the document is not legible in its entirgtygppears to contain an annotation stating
“unable to sign”. It does not appear to containgaaure similar to that on the corresponding
Incoming Passenger Card.

It was submitted that, based on the incoming pagsesard in Year 2, it could be concluded
that there had been a case of mistaken identitytaatdhe applicant had never previously



been to Australia. The applicant’s adviser indidateat he was seeking to make further
inquiries through a government agency in Pakistan.

The applicant herself made a Statutory Declaratidmn¢h was dated, in which she stated that
she had never previously travelled outside Pakjsteat she had not been present in Australia
in Year 2 and that her current Pakistani passpast the only passport she had ever held.

With regard to her delay in travelling to Australibe applicant referred to a letter from the
Department, requesting a security bond prior togttaat of her visa. It was submitted that the
sum had been deposited soon after. Copies of {harimheent’s letter and the Confirmation of
Security Bond Lodgment were produced to the Tribhuna

It was submitted that, following payment of thisdpthere was very little money left to
finance a ticket to Australia. Her family membefsdnd F2 had to raise further funds
following this to purchase the ticket. The applicastated that the reason for the delay
between the granting of the visa and her travélustralia was the lack of funds to finance
her travel. It then took time to make arrangemairitis the Airlines to assist her with her
travel and to find someone to travel with her. &pelicant stated that she was not young and
illiterate, and required general assistance dumgrgravel The applicant stated when she had
bought her ticket but had been unable to travel soime time later because the airline
needed time to organise her travel assistance gackae produced a copy of her airline
ticket. The applicant submitted that payment oflénge security bond by her family should
illustrate the need for her to leave Pakistan tardwn protection and safety.

With regard to the delay in making her protectiesa\application once she had arrived in
Australia, the applicant stated the date that Hegrovisa had expired. The applicant stated
that she had had every intention to go back. Séobkan forced to make a protection visa
claim due to the occupation of her home by gang beesmwho threatened that she should
not return and the absence of police assistaneeh&ththought that the gang members would
leave her vacant home but this had not happenexdstated that gang members in Suburb S
and the nearby region were notorious and resp@f®bla range of crimes.

The applicant stated that, if she were to retdra,durrent circumstances in Pakistan would
mean that the police would definitely be unableratect her. She would have to abandon
her home in Suburb S permanently and be homeldbsutifamily support. The applicant
claimed not to be on talking terms with her fanmgmber, F3.

The applicant referred to discrimination and viakeragainst Ahmadis. She stated that they
were not free to practice their religion in an opesnner.

A number of additional reports relating to the tneant of Ahmadis were submitted to the
Tribunal.

It was submitted on behalf of the applicant thatréhwas no part of Pakistan that she could
return to. Her home had been taken over by a Sygamgster and, if she were to return, she
would be physically punished or held for extortasigang members would know that she
had returned from an overseas country and thaahaly would be able to pay foreign
currency.

The applicant’s adviser made a further submissitached to the submission was a copy of
the applicant’s incoming passenger card and rela@gement records relating to her arrival



in Year 5. The submission pointed out that the mmog passenger card clearly indicated that
the applicant was unable to sign and containedtadtate of birth. This was contrasted with
the Year 2 incoming passenger card (referred togibat contained “a simplified date of
birth of [year]".

With regard to the applicant’s delay in obtainingisa, it was submitted when the applicant
had applied for a visa but had not been issued avithuntil some months later. The Tribunal
was provided with a form relating to the procesohthe applicant’s earlier Visa

application, which records the date that the apgibnn was received. It records the date that a
bond was requested and the date it was received.gkbduced to the Tribunal was a letter
from the Department acknowledging the date of loeighof the visa application and a copy
of the receipt for payment of the application fee.

It was submitted that the applicant had been liwnfgar at the time of her visa application
in Year 4. Her situation in Suburb S had then bexwrarse, leading her to move to City A in
late Year 4. It was submitted that, as a particiylpe of female living alone in Suburb S, she
had been more vulnerable to attacks and harasgh@nan average Ahmadi would be. The
submission pointed out that the applicant’s Profofor Offshore Applicants in her group
stated that she lived alone. A copy of this profamvas submitted to the Tribunal. It was
submitted that the applicant had been forced teelé&r home in Suburb S and seek refuge
in City A. There had been a reasonable delay irob&ining her earlier visa. The delay in
departing once she had received a visa had beeto dinancial constraints.

Also submitted to the Tribunal was a copy of a DIRG@'m lodged by the applicant. The
submission noted that the form revealed the apmfieaate of birth and indicated her wish to
travel as soon as possible. It also showed hetiae&hip with various people in Australia. It
was submitted that her responses confirmed herosuppAustralia and established that she
had never previously applied for a visa to comAustralia It was submitted that, if the
processing officer overseas had been “satisfiddisftruth” and eventually granted the
applicant a visa, then “it is factually wrong ftwetprimary decision maker of her protection
visa to make the ‘informed decision’ that she waesent in Australia in Year 2 based on the
Movements records before him” It was also noted ttie@ applicant had signed the forms
with her thumb print.

Various other documents produced to the Tribursad disclose the applicant’s relationship
to her Australian citizen family member, F1. Thdseuments include an “Application [to
visit Australia] signed and dated by F1 and a “fulggion of a] Certificate” issued in Suburb
S, Pakistan. Also submitted to the Tribunal weneie® of the applicant’s passport, her
Pakistani National Identity Card and an affidamitvhich she stated that the date of birth on
her National Identity Card and passport was correct

Also submitted to the Tribunal was a document feosenior officer of the Ahmadiyya
Muslim Association of Aust. Inc. The senior offigenovided information relating to the
status and treatment of the Ahmadiyya communityakistan. The senior officer stated that
the applicant had never visited Australia befonedugrent visit in Year 2, that she had no
relatives in Australia at that time and that theeze very few Pakistani people of Ahmadiyya
origin in Australia at that time. He stated thathe applicant had visited, his group would
have known due to their unique connection with eaember of the Ahmadiyya community.
He stated that every member of the Ahmadiyya conitywwho came to Australia had had to
register with the existing Jamaat in the relevsaies



The senior officer stated that Ahmadis were naitae well in Pakistan. They continued to
be targeted and the situation did not look bett¢hé future. He stated that an Ahmadi had
recently been shot in Karachi. He attached to thement further information concerning
this incident. The senior officer stated that isweell known that the majority of Ahmadis
were concentrated around the Lahore area.

The senior officer attested to the fact that thaliapnt was an “honest and dedicated
Ahmadee lady”.

Further Tribunal Hearing

By letter, the Tribunal invited the applicant téead a Tribunal hearing. At this hearing, the
applicant’s adviser and her family member F2 exg@dsa concern that the applicant was
unable to understand the interpreter. The inteepiaso expressed some concerns about her
ability to communicate with the applicant. It wagparent to the Tribunal that the quality of
the communication between the interpreter and pipéiGgant was not good. The Tribunal
therefore decided to adjourn the hearing. The aaptis adviser indicated on that date that
he would be outside Australia until a stated datér@quested that the hearing be adjourned
until after that date. The Tribunal declined tlaguest.

By letter faxed to the applicant’s authorised remip, the Tribunal invited the applicant to
attend a resumption of the adjourned hearing. Titmumal’s inquiries revealed that no
suitably qualified interpreters in the Punjabi laage were available to the Tribunal in that
location. This was the position regardless of tharimg date. The Tribunal therefore
arranged for an interpreter to be flown from anothy to attend the later hearing. At that
hearing, the applicant’s family members, F1 andvEge able to identify the interpreter. Prior
to the commencement of the hearing, they and thkcapt’'s adviser expressed to the
hearing attendant concern about the interpretes. TFlibunal accepts that they had genuine
concerns about the interpreter and his suitabilibe Tribunal took time to consider the
information submitted to it in this regard. The bggnt’'s adviser then communicated to the
hearing attendant a proposed arrangement undehwhecapplicant’s family F2 would
remain in the room while the applicant gave hedence. This was communicated to the
Tribunal. At the commencement of the hearing, thbuhal confirmed with the applicant’s
adviser that she was willing for the hearing togesed on this basis. She expressed no
objection or reservation. The hearing proceedeédamanner proposed by the applicant’s
adviser. No deficiencies in the interpreting or te@duct of the interpreter at the hearing
have been identified to the Tribunal.

At the Tribunal hearing, the applicant gave evidetiat was generally consistent with her
written claims. She reiterated that she had beam&hmadi after marrying an Ahmadi
person. She stated that her family had turnechagher after her marriage. The people in
her village had turned against her, especially dfte death of her husband.

The applicant confirmed that her husband came Wdlage V. She reiterated that she and
her husband had had to leave Village V after soea@sy When asked by the Tribunal how
she and her husband had been able to return @g¥iN to live, she stated that they had
thought that the matter might have cooled down. él@w, they had found the situation to be
the same when they returned and had had to leane. athe applicant was unable to recall
precisely when she had left Village again but iated that she had still been living there at
the time of her husband’s death in Year 3. Theuna put to the applicant that it appeared
that she had lived in Village V for a lengthy pefidt asked her whether she had had



problems while living in Village V. She stated thilaéy had faced a lot of problems because
of their religion. They had been treated as ouscast

The applicant described living with her family mesnls-1 after her husband’s death. She
stated that a court case had been lodged again&trhidy member F2. After the departure of
F1 and F2 for Australia, people had wanted to kmdwere she had hidden F1. The applicant
stated that the case related to an allegatior=haind F1 were non-Muslims and should not
be praying like Muslims. The applicant stated thatpolice had arrested F2 while he was
sitting at his shop. They had held him for some then

The Tribunal asked the applicant whether she hadidered coming to Australia at the same
time as F1. The applicant stated that she hadchooght about it at that stage. The situation
had become worse after the departure of F1 an&&&ple had given her more problems
when they found she was living alone. For instatioe people from the neighbourhood had
tried to force her to sell her house. They hadwta that she had borrowed money and
threatened to lodge a false case against her. @by@ewould harass her mentally and
physically. They would not allow her to leave hente or to live there peacefully. She could
only go out shopping when there was no one arolind.applicant stated that almost all the
people in her village knew that she was Ahmadi.

The Tribunal put to the applicant the date thattsdek been issued with a passport. It asked
her why she had waited until much later to makeplication for an Australian visa. The
applicant stated that she had not had enough m&woeyehow she had arranged the money
for the visa. The applicant was unable to idertibyv she had arranged the money for the
visa.

The applicant initially indicated that she had beeing in Suburb S prior to coming to
Australia. She then stated that she had spent aiavths in City A, living with a distant
relative who was also Ahmadi. The Tribunal askedapplicant whether there was any
reason why she could not return to City A if she bt want to go back to Suburb S. She
stated that it would be hard for her to stay perendlig because no one would take
responsibility for another person for a long tirBbe stated that it was hard to live in the
cities. Her distant relative had told her that sbeld not continue to live at his house. The
applicant indicated that she had not had any pnablia City A. The applicant indicated that
she had practised her Ahmadi religion in City AeSkated that she had gone to the mosque a
few times. Her health had prevented her from gonoge than that. She had mostly practised
in the house.

The applicant stated that people in the neighbadtmad taken her house in her absence.
She was initially unable to identify the people wieml taken her house but later stated who it
was. She stated that extended family members hadhéo about this. She stated that it would
not be safe for her to return.

The Tribunal asked the applicant what she wascawaiuld happen to her if she went back to
Pakistan. She stated that it would be hard fotdéve there peacefully. She had no place to
live.

The applicant indicated that she was practisingre8hmadi in Australia. She stated that she
attended Friday prayers.



The applicant again denied the suggestion thahatideen in Australia in Year 2. She stated
that she had never been outside Pakistan beforeulrent trip to Australia.

She stated that she had no contact with her famggnber, F3. She said that this was because
of personal differences with F3’s spouse. The appli stated that F3’s spouse had indicated
a return to the spouse’s own parents if F3 kepagi@icant with them.

The applicant’s family member F3, gave evidendhathearing. F3 gave information
concerning the treatment of the Ahmadiyya poputatioPakistan. F3 stated that Ahmadis
could not call themselves Muslim under Pakistawi #ad could be arrested if they practised
in a similar manner to the Islamic tradition. Angdinom the community could go to the
police and report that an Ahmadi had been pragiike a Muslim. The mosques and the
religious schools taught that a person would ggiad place in heaven if they killed an
Ahmadi. At social gatherings, people would not wanshare their cutlery with Ahmadis or
even sit with them.

The applicant’s family member F2 described at lerigeir own mistreatment in Pakistan. F2
described being arrested by some policemen. F2atetl that this had occurred without the
production of a warrant. F2 described being chafgeadhsulting the holy book and
practising their religion. F2 described being jdil€2 indicated that it had taken some
months for the Court to grant bail. The case had theen transferred to another court to
proceed. F3 stated that their case had been treedf® a different court. F2 had then been
facing death or life imprisonment. However, it wassible to delay the trial. F2 stated that
they had applied to a government agency in Pakestdrhad finally been granted a visa. F2
stated that they had not realised at that time wioald happen to the applicant.

The applicant’s family member F2 described problexyserienced by the applicant in
Pakistan. F2 stated that it was easy to abuse Aisirfeireferred to people entering the
applicant’s house without permission, asking fomeyand taking things. F2 stated that her
water supply and drainage system had been blotksite went to the doctor, people would
approach the doctor and he would stop giving hetiomee.

The applicant’s family member F2 stated that thaieant’s distant relative had helped the
applicant. That distant relative faced similar peofis to those experienced by the applicant.
F2 stated that City A was a big city and the agpitavas not known as an Ahmadi there.

The applicant’s family member F2 stated that theg had to pay a large sum of money to
get the applicant’s visa. F2 had used money frorioua sources.

The applicant’s family member F2 stated that thaiaant would not survive if she returned
to Pakistan because people had taken over her Hdmaee would be no police or court to
help her.

The applicant’s family member F1 also gave evideR@edescribed problems experienced
by the family in Year 1. F1 stated that they hadegto Suburb S for an education. After their
father’s death, F1 had returned with F3 to thagioal village. F1 stated that the applicant
had always been sad. The applicant never saw @ g@fduwer relatives. F1 stated that F3's
spouse had not behaved well towards the applierduse F3's spouse believed that the
applicant was responsible for their problems.



The applicant’s family member F1 stated that thag found a job in another village. F1's
relatives had then decided to marry F1 to anoteesqn After the marriage, F1 had shifted to
the extended family’s house and the applicant hadeah close by. F1 referred to cases
brought against both F1 and F2. F1 stated thaethexblems had affected the applicant.

The applicant’s family member F1 stated that, follay their departure for Australia, the
applicant had remained alone in her home. All tteblems they had faced were shifted to
the applicant who had been unable to get medidgige @utside. People would threaten her.
Sometimes she would spend many hours without foedealicine. F1 stated that an
extended family member was also very weak and asthm

The applicant’s family member F1 described efftotforce the applicant to leave her house.
F1 stated that the applicant had been forced telbar home and live in City A. F1 stated
that they had been unable to arrange the appledeparture immediately due to a lack of
finances after paying the bond. F1 stated thaoitld/be impossible for the applicant to live
safely in Pakistan.

The applicant’s adviser suggested that the apglepmoblems would be exacerbated due to
the fact that she was an Ahmadi who had converted Sunni Islam. She suggested that the
applicant would have had no reason to come to Aligtin Year 2. She suggested that a
Pakistani woman would go to Mecca rather than AlistiThe applicant’s adviser also drew
attention to the applicant’s situation as a ladg pfarticular group by herself in Pakistan.

INDEPENDENT COUNTRY INFORMATION
Ahmadis

The Oxford Dictionary of Islarmrovides the following information about Ahmadigliefs,
practice and history:

Ahmadis. Controversial messianic movement founded by M@hallam Ahmad in
Qadian, Punjab (British-controlled India), in 188®under claimed to be a
"nonlegislating" prophet (thus not in oppositiorthie mainstream belief in the
finality of Muhammad's "legislative” prophecy) wighdivine mandate for the revival
and renewal of Islam. Dedicated to peaceful propagaf faith, production of
literature, and establishment of mosques and nmiasjccenters. Rejected by the
majority of Muslims as heretical since it beliewe®ngoing prophethood after the
death of Muhammad. Currently based in Pakistanfdsbidden to practice, preach,
or propagate their faith as Islam or their pladesarship as mosques. Consists of
two factions: Qadiani and Lahori (who stress Ghufdimad's claim to be a
"renewer" of the faith rather than a prophet). €nthead, Mirza Tahir Ahmad,
resides in London See also Ghulam Ahmad, Mirzadgisp, John.L..(ed) 2003, The
Oxford Dictionary of Islam, Oxford University Pre€3xford, pp.11 — 12)

Treatment of Ahmadis in Pakistan

Independent information indicates that Ahmadisda@ared by the Pakistani constitution to
be non-Muslim and are subject to anti-Ahmadi lailge US Department of State has made
the following observations in this regard:

Specific laws that discriminate against religiousanities include anti-Ahmadi and
blasphemy laws that provide the death penalty édifidg Islam or its prophets...



The Ahmadiyya community continued to face governialesnd societal
discrimination and legal bars to the practice ofdtith...

The Constitution establishes Islam as the staigioal It also declares that adequate
provisions shall be made for minorities to profasd practice their religions freely;
however, in reality the Government imposes limitdreedom of religion,
particularly on Ahmadis...

A 1974 constitutional amendment declares Ahmadiztoon-Muslim. Section
298(c), commonly referred to as the "anti-Ahmawida prohibits Ahmadis from
calling themselves Muslims, referring to their tiagts Islam, preaching or propagating
their faith, inviting others to accept the Ahmaditlh, or insulting the religious

feelings of Muslims. The punishment for violatiditloe section is imprisonment for
up to 3 years and a fine. Other religious commesitvere generally free to observe
their religious obligations; however, religious miities are legally restricted from
public display of certain religious images and, ttudiscriminatory legislation and
social pressure, are often afraid to profess tiedigion freely.

Freedom of speech is subject to "reasonable” céstis in the interests of the "glory
of Islam." The consequences for contravening thmtyg's blasphemy laws are death
for defiling Islam or its prophets; life imprisonmtefor defiling, damaging, or
desecrating the Qur'an; and 10 years' imprisonfoeeiisulting another's religious
feelings. These laws are often used to settle patseores as well as to intimidate
reform-minded Muslims, sectarian opponents, aridioels minorities. Under the
Anti-Terrorist Act, any action, including speechitended to stir up religious hatred is
punishable by up to 7 years of imprisonment. Urtderact, bail is not to be granted
if the judge has reasonable grounds to believetltlgedccused is guilty; however, the
law is applied selectively. (US Department of Sthateernational Religious Freedom
Report 2007: Pakistari4 September)

The history of laws discriminating against religsaminorities, and the Ahmadiyya
community, is outlined in an article in tharvard Human Rights Journdly Amjad
Mahmood Khan. Khan stated:

In 1974, a new wave of anti-Ahmadi disturbancesapcross Pakistan. Having
made significant gains in their twenty-year poétistruggle for an Islamic theocracy,
members of thelamasaw the disturbances as their opportunity to presBrime
Minister Zulfikar Ali Bhutto to declare Ahmadis asn-Muslims. Under Bhutto’s
leadership, Pakistan’s parliament introduced Ae8260(3)(a) and (b), which
defined the term “Muslim” in the Pakistani contexid listed groups that were,
legally speaking, non-Muslim.[31] The goal of thianstitutional amendment was to
bring some of Pakistan’s remaining progressive toti®nal provisions under the
purview of theShari'a. Put into effect on September 6, 1974, the amentdme
explicitly deprived Ahmadis of their identity as Blim.

In early 1978, General Mohammad Zia-ul-Haq, novelsahstalled as president after
a coup overthrowing Bhutto, pushed through parli@naeseries of laws that created a
separate electorate system for non-Muslims, inoldihmadis...

[T]he Federal Shariat Court, accorded wide disonetiy power, became the state’s
legal instrument to legitimize subsequent crimirainances passed by parliament.
These ordinances included five that explicitly &egl religious minorities: a law
against blasphemy; a law punishing the defilinghef Qur’an; a prohibition against
insulting the wives, family, or companions of th@phet of Islam; and two laws
specifi-cally restricting the activities of Ahmadis7] On April 26, 1984, Zia-ul-Haq



issued these last two laws as part of Martial Ladidance XX, which amended
Pakistan’'s Penal Code and Press Publication Ordin8ections 298-B and 298-C.
Ordinance XX undercut the activities of religiousorities generally, but struck
Ahmadis in particular. For fear of being chargethwindirectly or directly posing as
a Muslim,” Ahmadis could no longer profess theitHaeither verbally or in writing.
Pakistani police destroyed Ahmadi translationdef@ur'an and banned Ahmadi
publications, the use of any Islamic terminologyAdimadi wedding invitations, the
offering of Ahmadi funeral prayers, and the dispigyof theKalima (the principal
creed of a Muslim) on Ahmadi gravestones. In addjtOrdinance XX prohibited
Ahmadis from declaring their faith publicly, prodig their faith, building
mosques, or making the call for Muslim prayersshort, virtually any public act of
worship or devotion by an Ahmadi could be treated ariminal offense.

With the passage of the Criminal Law Act of 198&limament advanced Ordinance
XX's severe restrictions. The “Blasphemy Law,” he Act came to be referred to,
amended Section 295-C of the Pakistan Penal Codaidigig the penalty against
blasphemy from fine or imprisonment to death.[48tBuse the Ahmadi belief in the
prophethood of Mirza Ghulam Ahmad was consideradgiiemous insofar as it
“defiled the name of Prophet Muhammad,”[41] ZiaHdg and the Pakistani
government institutionalized the persecution of A&l in Pakistan with Section
295-C. The mere existence of practicing Ahmadi hhosicould be considered
blasphemous and punishable by death. (Khan, Amjakinvbod 2003, ‘Persecution
of the Ahmadiyya Community in Pakistan: An Analysigder International Law and
International RelationsHarvard Human Rights JournaSpring 2003, vol 16
http://www.law.harvard.edu/students/orgs/hrj/iskh@h.shtml#Heading55 -
Accessed 4 March 2008)

Khan refers to persecution of the Ahmadiyya, whiehdescribes as “wholly legal” under
Pakistani law:

For over five decades, Ahmadis have endured sessspégsecution. Their mosques
have been burned, their graves desecrated, amdséngiexistence criminalized.
According to a 2002 United States State Departmapurt, since 1999 316 Ahmadis
have been formally charged in criminal cases (igiclg blasphemy) owing to their
religion.[6] Between 1999 and 2001, at least twdaty Ahmadis were charged with
blasphemy; if convicted, they could be sentencdilgdmprisonment or death.[7]
The offenses charged included wearing an Islamigasi on a shirt, planning to build
an Ahmadi mosque in Lahore, and distributing Ahnigeliature in a public
square.[8]

Ahmadis consider themselves Muslims, and yet theisecution is wholly legal,
even encouraged, by the Islamic Republic of Pakiatal its leadership. (ibid.)

Human Rights Watch reported that, in 2006, at |IB&sAhmadis were charged under various
provisions of the blasphemy law (Human Rights Wa&@@7, “Pakistan: Pandering to
Extremists Fuels Persecution of Ahmadis”, 6 May,
http://www.hrw.org/english/docs/2007/05/06/paki€t4a8.htm). Similarly, Amnesty
International reported as follows:

The state failed to protect members of religiousarities from abuse by private
individuals. At least 72 people were charged amnelstéed under blasphemy laws,
including laws that make it a criminal offence foembers of the Ahmadiyya
community to practise their faith. Among the accusere 39 Muslims, 26 Ahmadis,
four Hindus and three Christians (Amnesty Inteoval 2006 Amnesty International



Annual Report 2006 — PakistaMay amnesty.org/report2006/pak-summary-eng.html
- Wed, 24 May 2006)

With regard to violence against the Ahmadiyya comityun Pakistan, the US Department

of State has stated, “The Ahmadi community claina 171 of their members have been
killed since 1988 and that the government made Hiffort to bring those responsible for
these and other acts of sectarian violence tocgusti to provide protection for the targets or
their families.” (US Department of State 20@CQuntry Reports on Human Rights Practices —
Pakistan 6 March http://www.state.gov/g/drl/rIs/hrrpt/20@8874.htm - Accessed 14
November 2007)

In its most recent report on human rights practiod3akistan, the State Department noted
that police “often failed to protect members ofgielus minorities--particularly Christians,
Ahmadis, and Shi'as--from societal attacks” (US &apent of State 200&ountry Reports
on Human Rights Practices — Pakistdrd March). It provided the following commentany o
the recent use of Pakistan’s legal provisions ajdihe Ahmadiyya community:

The law declares the Ahmadi community, which comsidtself a Muslim sect, to be
a non-Muslim minority. The law prohibits Ahmadishavclaimed approximately two
million adherents, from engaging in any Muslim pi@es, including using Muslim
greetings, referring to their places of worshiprasques, reciting Islamic prayers,
and participating in the Hajj or Ramadan fast. Atimavere prohibited from
proselytizing, holding gatherings, or distributilitgrature. Government forms,
including passport applications and voter regigiratlocuments, require anyone
wishing to be listed as a Muslim to denounce thméer of the Ahmadi faith. In
2005 the government reinstated the religion colfmnmachine readable passports.
The Ahmadi community claimed that between July 2806 June 30, 28 Ahmadis
faced criminal charges under religious laws or beeaf their faith.

The penal code calls for the death sentence aintifgisonment for anyone
blaspheming the Prophet Muhammad. The law alsagbes\for life imprisonment

for desecrating the Koran and up to 10 years soprfor insulting another's religious
beliefs with the intent to offend religious feeltd he latter was used only against
those who allegedly insulted the Prophet Muhamr@adups such as the Khateme
Nabuwwat Movement, which considered anyone whotegresd the finality of
Prophet Muhammad to be a heretic, were known tdtiddmadi beliefs; however,
the law was not used against them.

On January 27, an Intelligence Bureau districtceffiordered the arrest of five
Ahmadis, including two minors ages eight and lterad teacher discovered the
minors carrying an Ahmadi children's magazihashhizul Azhanin their
schoolbags. The case received wide press covenaghe charges were dropped;
however, the case was refiled on February 3 agauwsadults. By year's end no
movement on the case had occurred. (ibid., Se&jion

On March 1, a retired police officer shot and kilkerecent Ahmadi convert in a
restaurant in Seerah, Mandi Bahauddin District. rBtieed officer later surrendered
to police and admitted to the killing, claiming taet was justified under Islamic
apostasy laws. The trial was ongoing at year's end.

In late October journalist Abdul Dogar was releasftdr agreeing that he would not
"indulge in any religious activity against Islanbgar was arrested in September
2006 on anti-Ahmadi provisions of the law, mainteseof public order, and the
Anti-Terrorism Act.



The State Department also noted that Ahmadi, GanisHindu, and Shi'a Muslim
communities reported significant discriminatioremployment and access to education,
including at government institutions (ibid.).

In its most recent report on religious freedom, $i@te Department reported that authorities
“often accused converts to the Ahmadiyya commumiiylasphemy, violations of the anti-
Ahmadi laws, or other crimes” It stated that Ahnsacintinued to be arrested for preaching
their faith. The report documented numerous ingame which Ahmadis had been charged
under blasphemy or anti-Ahmadi laws (US Departnoéi@tate 2007International Religious
Freedom Report: Pakistani4 September www.state.gov/g/drl/rIs/irf/2007/38tm -
Accessed Wed, 26 Sep 2007).

The independent sources document numerous acislenhee against Ahmadi people in
Pakistan. Among those referred to in the State Beyaat’'s 2007 report on religious freedom
in Pakistan were the following:

In June 2006, following an attack during which ammgured two Ahmadis and
destroyed their property, Sialkot District policeested seven Ahmadis and removed
75 from the village for fear of more attacks. Pelarested four Ahmadis for alleged
Qur'an desecration. Later, hundreds of persons dstinated against the alleged
desecration and damaged an Ahmadiyya house of ipoRblice deployed to avert
more damage...

On April 8, 2007, local extremists tortured andddl Chaudhry Habibullah Sial, an
82-year old Ahmadi man who was using his home @siger center for Ahmadis.

On March 1, 2007, a former police officer killed Mommed Ashraf, an Ahmadi,
because Ashraf changed his religion from SunnihmAdi. The killer claimed to
have done nothing wrong and that he followed Istaav, since apostasy is
punishable by death.

In November 2006 two Ahmadi men in Bagar Sargana\attacked by a mob on
their way home after Friday prayers.

In October 2006 an Ahmadi imam at a mosque in Ohadavivas attacked in his
apartment in the mosque complex.

In September 2006 Professor Abdul Basit, an Ahmaas, attacked in his home in
Dera Ghazi Khan.

On August 22, 2006, Munawwar Ahmad Sahib, an Ahmads killed by two
gunmen in his home in Gujrat.

In August 2006 an Ahmadi youth, Etzaz Ahmad, wéacaed in the shop where he
worked as an apprentice. The attacker said heryiag to kill an infidel. (ibid.)

The State Department reported that some Sunni Mugioups published literature calling
for violence against Ahmadis, Shi‘a Muslims, otBanni sects, and Hindus. It stated,
“Ahmadi individuals and institutions long have beactims of religious violence, much of
which organized religious extremists instigatedctArding to the State Department, mobs
occasionally attacked individuals accused of blaaph their family, or their religious
community prior to their arrest. When blasphemy atieér religious cases were brought to
court, extremists often packed the courtroom andenpaublic threats against an acquittal.
(ibid.)



The State Department’s report also referred toisoation of Ahmadi property. For instance,
it was reported that, in the wake of July 2004 gsts, police in Chenab Nagar (Rabwah)
continued to retain property of the local Ahmadiggenmunity on which a makeshift
mosque had once existed.

FINDINGS AND REASONS

The applicant claims to be a national of Pakistaohteavelled to Australia on a Pakistani
passport. For the purposes of the Convention, theifal has therefore assessed her claims
against Pakistan as his country of nationality.

The Tribunal accepts that the applicant is a pesd@dxhmadi religious faith. As noted above,
the applicant has produced to the Tribunal a Iétten a senior official of the Ahmadiyya
Muslim Association of Australia attesting to thetféhat the applicant is a member of the
Ahmadiyya Muslim community. The applicant’s famihembers, F1 and F2 were both
admitted to Australia on a certain category of sisko qualify for such a visa, a person must
meet certain requirements.

The applicant has provided a consistent and creadittount of having converted to the
Ahmadi faith as a result of her marriage to a pexdathat faith. The Tribunal accepts that
the applicant converted from Sunni Islam to the Alnfaith in these circumstances.

The applicant’s account of her circumstances irideak and the circumstances that led her to
leave Pakistan is consistent with the independamicy information concerning the
treatment of the Ahmadiyya community in Pakistams supported by the evidence of her
family members F1 and F2. A generally credible emlsistent account of these matters has
been put before the Tribunal.

The Tribunal accepts that when the applicant méaer husband and converted to the
Ahmadi faith she faced considerable disapprovahfher family in particular. The
independent information indicates that there isrgjrsocietal disapproval towards Ahmadi
converts and that this can result in violence.ifstance, the US State Department
documented a case in which a retired police offstet and killed a recent Ahmadi convert
in a restaurant in Seerah, Mandi Bahauddin Disamct later claimed that the act was
justified under Islamic apostasy laws. The Statpddenent reported that authorities “often
accused converts to the Ahmadiyya community ofdflamy, violations of the anti-Ahmadi
laws, or other crimes” It is therefore entirelyys#le that the applicant would have been
ostracised and threatened by her family and oihdrer community following her
conversion.

The Tribunal also accepts the applicant’s desaoniptif the problems suffered by her and her
family in Year 1. Her family member, F1, also atéesto some recollection of these events.
As outlined above, an article from a reliable seuwronfirmed a “wave of anti-Ahmadi
disturbances” across Pakistan in Year 1. The Tabaocepts that the applicant and her
family were subjected to abuse and threats atithat It accepts that they were forced to
remain in their home.

It is apparent that the applicant spent a condudengeriod living in Village V, remaining
there until after the death of her husband in Y&edrhis might suggest that there was a
period when she perhaps faced fewer problems assequence of her religion.



Nevertheless, the Tribunal accepts that the apyleeeligion would have placed her at some
risk even during the period when she lived in \géav with her husband. As outlined above,
there are specific laws targeted at religious niiigs; including anti-Ahamadi laws and
blasphemy laws. As noted by the US DepartmentateSthe law declares the Ahmadi
community to be a non-Muslim sect. The law prolsidihmadis from engaging in any
Muslim practices, including using Muslim greetingsferring to their places of worship as
mosques, reciting Islamic prayers, and particigpitmthe Hajj or Ramadan fast. Ahmadis are
prohibited from proselytising or holding gatheringdmadis are subject to significant
discrimination in relation, for instance, to empiognt and access to education The
independent information also indicates that thgating of Ahmadis by others in Pakistan
has been a long-standing phenomenon. One exanpladiaated that Ahmadis have
endured “senseless persecution” for over five desall may be that the applicant made a
life for herself in Village V but the Tribunal nestheless considers that this would have been
very much on the margins of Pakistani society.

With regard to the problems which ultimately ledhie applicant’s departure from Australia,
it has been claimed that, following the death afthesband, the applicant lived with her
family member F1 in Suburb S. After F1's marriagjee lived close to F1 who moved in with
their extended family. The applicant’s evidencéhis regard has been credible and
consistent, and is supported by the evidence ofameity members F1 and F2. The Tribunal
accepts that the applicant lived with F1 in Subfsidis claimed. It has been claimed that the
applicant’s family members F2 and F1 came to thve® attention of the authorities and
others in their community and were forced to comAdustralia for their own protection.
Information available to the Tribunal confirms ti& and F1 came to Australia on a certain
category of visas. As outlined above, such a viga @nly granted in certain circumstances.
The Tribunal accepts that the problems experiebgeell and F2 were substantial. It accepts
that, because of their Ahmadi faith, they caménadverse attention of the authorities and
others in their community. This is consistent witdependent information which indicates
that Ahmadis face a range of difficulties, incluglirestrictions on their practice, the threat of
prosecution and societal violence. The Tribunakaers that, to the extent that this remains
known, the applicant’s conversion from Sunni Iskaould exacerbate the strength of feeling
against her and increase the risk of her suffdrargn.

The Tribunal accepts that, in the wake of the depaiof her family members F1 and F2, the
applicant’s difficulties were exacerbated. It adsegs entirely plausible that the departure of
F1 and F2 drew her to the attention of those inchemmunity opposed to Ahmadis. It has
been submitted that the applicant’s situation becamrse in Year 4. At that time, extremists
blocked her water and her sewerage. Extremiststlateatened doctors or others who
provided her with assistance. She was subjectddrands for money and was pressured to
leave her home. The applicant claims that it becdiffieult for her to go out. The Tribunal
accepts that the applicant suffered problems ofyihe described. The independent country
information indicates that there is strong prejedagainst Ahmadis and that this manifests
itself in various forms of harm. Particularly im@imstances where the applicant’s family
members F1 and F2 had sought refuge in Australka]tibunal accepts that the applicant
became the subject of attention from others inchemmunity and was subjected to ongoing
harm. It accepts that this harm became worse im ¥e@he applicant’s evidence as to her
experiences in the period prior to her departusaipgported by the evidence of F1 and F2.

Although the applicant was initially somewhat vagieut this at the hearing, the Tribunal
accepts that she moved to City A for some montlws p her departure. The Tribunal



accepts the evidence that the applicant’s properBuburb S has since been taken over by
other members of her community. As set out abdwelUS State Department has reported
that the government has made little effort to btimgustice those responsible for acts of
religious violence or to provide protection for tiaegets or their families. Religious
extremists have been responsible for instigatin¢enice against Ahmadis. In this
environment of impunity, the Tribunal accepts tiaying come to the attention of people in
her community who are opposed to Ahmadis, the aegpliwas effectively dispossessed of
her property. It considers that, in such an envirent, the applicant would have little hope of
successfully approaching the authorities for a Byme

Information produced to the Tribunal indicates ttiet applicant applied for a previous visa
for Australia in Year 4, around the time when haration in Pakistan was worsening. She
was granted a visa some months later and arrivédistralia soon after. The Tribunal
accepts that it may have taken some time to makérthncial and logistical arrangements
for the applicant’s departure from Pakistan. Theliapnt applied for a protection visa,
shortly before the expiry of her other visa. Wiilee might have lodged a protection visa
application sooner, the Tribunal does not condiderdelay in this case to be of great
significance. In all the circumstances, it doesawstsider the circumstances of her departure
from Pakistan and her application for a protectima to be such as to undermine the
credibility of her claims concerning the reasonshier departure from Pakistan.

The Tribunal accepts that the applicant left Pakish circumstances where she had come to
the attention of religious extremists in her commurit accepts that she was subjected to
ongoing harassment and difficulties in her communitaccepts that her property has been
confiscated. Independent information indicates Atahadis face a range of difficulties, at
the hands of both the authorities and other memifdPskistani society. The Tribunal finds
that there is a real chance that the applicantavsutfer persecution for reason of her
religion if she were to return to Pakistan In cimgtances where she has come to attention in
the past and has had her property confiscated;rthanal cannot dismiss as remote the
chance that the applicant would be subjected ios®physical harm if she were to return to
Suburb S. The independent information indicatesttftegovernment makes little effort to
respond to such harm. The Tribunal is satisfiedl tth@applicant would not be able to access
adequate state protection against harm directedrdbr reason of her religion. The Tribunal
is satisfied that the applicant’s fear of sufferpgysecution for reason of her religion is well-
founded.

The Tribunal accepts the evidence of the appliaadtF1 that the applicant’s relationship
with her family member F3, has broken down and shatcannot rely on any support from
F3 The applicant has indicated that she lived waitbther relative, a distant relative, in City
A for several months before coming to Australiae Hpplicant’s family member F2
indicated who that distant relative was. The agplidhas claimed that she was able to stay
with this relative only on a temporary basis. Thel&ant is not a young woman. It is
apparent that she is somewhat frail and requinegessupport. It is likely that her need for
support will increase over time. It was appareoirfiher evidence at the hearing that she did
not consider that distant relative to be a cloixe. The Tribunal accepts that the distant
relative has indicated that he is unable to supherapplicant on a long-term basis. The
applicant is a member of a religious minority whiahes discrimination in a number of
respects. In all the circumstances, the Tribunakdwt consider that it is reasonable to
expect the applicant to relocate to City A where dbes not have close family of her own.
While the applicant indicated that she had notesetf problems in City A as a result of her



religion, she was there for only a short period smsllikely that her religious faith was not
well known. However, if the applicant’s religiondaher conversion were to become known
to people in City A, she would also face a rislsoffering harm there. The independent
information indicates that the Pakistani authcsiti® not provide adequate protection to
Ahmadis anywhere in Pakistan.

There is no suggestion that the applicant hasta tigenter and reside in a third country such
that s.36(3) of the Act would apply.

In making its findings, the Tribunal has noted tthet Department’s records indicate that a
person with the same name and year of birth aagpkcant visited Australia in Year 2. The
applicant has consistently insisted that this ish&w. It has been put to the Tribunal that this
is a case of mistaken identity. It has been suknhithat the person who came in Year 2 gave
a particular year as their date of birth whereasajbplicant gives her date of birth differently.
The Tribunal considers that a person who knew thdy year of birth might conceivably
give their date of birth in either of these wayscircumstances where the applicant herself
claims to be illiterate, the manner of recordindhef date of birth would depend very much
on the person filling out the form on her behalhds also been submitted that, while the
incoming passenger card for the person who ariivétear 2 was signed, the applicant was
unable to sign. However, based on the OutgoingdPges Card produced on the applicant’s
behalf, the Tribunal has some doubt as to whetteepérson who departed Australia on a
stated date in Year 2 in fact demonstrated a @ity to sign her name.

It may be that further inquiries would reveal mor®rmation about the person who visited
in Year 2 or about the applicant’s passport histbigwever, the Tribunal has not found it
necessary to make any further inquiries or anyifigslas to whether the applicant has visited
Australia previously. Even if the Tribunal werefitod that the applicant had visited Australia
in Year 2, it would remain satisfied that she geason of Ahmadi religious faith and that she
suffered the problems she claims to have sufferéda period prior to her departure. The
Tribunal considers that the evidence points stptmhards a finding that the applicant is an
Ahmadi. Her evidence as to the events precipitaigmgdeparture has been credible and
consistent. It finds support in the independenintguinformation and the evidence of other
witnesses. Even if the Tribunal were to find theg &pplicant had in fact visited Australia
previously, in contradiction of her denials, thiswld not entitle it to dismiss all of her
evidence as to subsequent events. The Tribunaltroogitlude that the applicant’s
circumstances at that time, many years ago, wdrasserious as she claims that they now
are but that would not prevent her from being ageé at the current time. The Tribunal has
therefore found it unnecessary to pursue this mattéher and has not made any finding as
to whether the applicant in fact visited Austratig¥ear 2.

Following the further hearing, it was submittedtttiee use of a particular interpreter at that
hearing might lead to “possible repercussionshié applicant were to return to Pakistan. The
precise manner in which this might occur was néaitexd. The Tribunal considers that, if the
applicant or her adviser had clear concerns inrdgard, they had ample opportunity to raise
them at the hearing. The hearing proceeded onasis bf an arrangement suggested by the
applicant’s adviser without any prompting from théunal. There is nothing to suggest that
the interpreter has acted other than in a profeakimanner in relation to this particular
proceeding. The Tribunal does not consider thasthmmissions identify a sustainablar
placeclaim. In any event, the Tribunal has found fdrestreasons that the applicant faces a
real chance of Convention-related persecutionafreiurns to Pakistan. It finds that she
would not be able to access adequate state patantrelation to the harm that she fears.



CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of egration Act1958.

Sealing Officers ID: PRRTIR




