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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of lragived in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by fax.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthe&f persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal hearing was conducted with the assistahem interpreter in the Arabic (Standard)
and English languages.

The applicant was represented in relation to thieveby his registered migration agent who
attended the hearing with him.

Department files CLF2007/182127 and CLF2007/182920

These files contain documents relating to the appltis arrival in Australia on a false
passport. He was also in possession of a gentdagedassport in his own name, two
national identification cards and other documestsyell as a letter written in English
seeking protection.

The applicant was interviewed by a Departmentateffwhen he gave his name (applicant
name), date and country of birth, occupation, agtdit$ of his family. He said that he has
some siblings, living in Iraq, and a sibling, andthrer living in country A At interview, his
responses included, relevantly:

* He left Iraq abut a year ago,;

* He has friends but no relatives in Australia, bagginot know any details of the
friends’ addresses;

» He used his Iraqi passport to get to country Antbletained another passport on
which he went to country B, city Z and country @;3ubsequently bought an
Australian passport;

* He left Iraq because he was under threat of beiteglkby political groups who
abducted his father and killed him because of héskas brothers’ co-operation
with the American forces;

» Some members of these groups came to his fathewn'sehin city Y and abducted
him while he and his siblings were working; thegkdheir mobile numbers and
rang them saying that if they came and gave themselp, they would return
their father;

» They decided not to surrender and rang a friermbliect other family members
from where they were living; they could not enteaittarea again;
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* They tried to hide in their sibling’s house for timst two days; they were
contacted on their mobiles again, and then they lkieling; they were rung
regularly asking them to give themselves up and these people said that they
would kill their father, which they did; the ap@iat and his siblings have been in
hiding since then;

* The applicant fears being killed if he returnsril because members of some
political parties want to kill him because he watker the Americans;

» His siblings are all married with children; onedl® country A with family and
the mother; the others fled to northern Iraqg.

A note by a Departmental officer on the applicafitésstates that investigations indicate that
the applicant arrived having used an invalid Adgtrepassport. The original holder of the
passport (person A) is reported to have changeddmse, obtained another Australian
passport and travelled on the same flight to Aliatess the applicant. Printouts from the
Department’s records indicate that person A, becam@ustralian citizen, He left and re-
entered Australia on numerous occasions afterisisentry, including a re-entry, the same
date of the applicant’s arrival. On the file iseatiract from person A’s file, showing a form
on which the family members are listed.

A further note on the applicant’s file indicatesattla search of the applicant’'s baggage was
conducted and revealed a number of documents iimgjurds passport, his national identity
card, his birth certificate, his driver’s licenemd assorted employment identity cards
indicating that he worked with the US armed forcekag. These are all in the name of the
applicant. There was also a letter of recommeaddtom the American Army, and copies
of several other folios, apparently pages of almw& on which are written the names and
addresses of some Americans, a warranty documeatgbone, a business card and the
name and contact details of “[person C]".

Department files CLF2007/183055, CLF2008/30098

There is an exchange of Emails by Departmentat&f$i on the first file, stating that
intelligence enquiries into the circumstances efdpplicant’s arrival in Australia have
indicated that the applicant may have a family menu Australia, and may have lived in
country E. Reference is made to the businessfoardl in the applicant’s baggage.

According to his Protection Visa application, thmpkcant is a single male who was born in
City X. He says he is Muslim. He says he liveahirthe mid 1980’s to the mid 2000s in city
X, and later lived at another address The appiisays that he was educated, and that he
studied at the College. He worked in various joHs. did military service. The applicant
gives information about family members, indicatthgt his father is deceased, that his
mother lives in country A, that one sibling livesdountry D, and that a number of siblings
live in Iraqg.

The applicant submitted a statement with his Ptated/isa application. His statement
includes the following relevant information:

* He and his family worked for the American forceteathey arrived in Iraq in
2003 for some years; the applicant has a tradénamtid a variety of jobs for the
American forces;



They made friends with many American soldiers amdes came to visit them at
their home; they worked a lot inside the Americampound and sometimes
stayed over night;

It was well known in the applicant’'s community tlne&t and his family worked for
the Americans; many rebel groups target peoplewdr for the Americans;

Friends of the applicant’s were kidnapped and &ibg rebels because they
worked for the Americans; the applicant had alst otieer people who were
kidnapped and killed because they worked for theeAcans;

The applicant and his brothers became much moteoawafter these deaths and
stopped sleeping at home;

Their father was kidnapped by a rebel group; hiemqa were at home when an
armed group broke down the front door, ransackedtiuse, beat his father and
asked where his children were; his father did albthem, and was kidnapped;

At the time of the kidnapping, the applicant ansl $iblings were hiding at his
sibling’s house; the kidnappers called the samaiageand told them that they
would kill their father unless the children surreretl to them;

The kidnappers were from a political group whick bannections with Al Qaeda;

The applicant and his family have been threateydabkh Sunni and Shi'a
because they do not take either side;

[Details deleted in accordance with s431 as it nontify the applicantThe
applicant and others moved from the family homaddhern Iraq for their safety;

The applicant stayed in city X for about two mondingl then joined his family
elsewhere;

His mother moved between northern Iraq and couhtiy receive medical
treatment; after their last trip to country A, mether and sibling stayed in
country A and rented a small unit outside the edypit

The applicant stayed in northern Iraq for over aryeisiting his mother once
when she was sick and leaving a second time td @atiight to Australia;

A sibling moved to country D; a sibling stayed orthern Iraq but is still very
concerned about rebel groups; those in city X ltavgacts and networks
throughout Irag and could locate the family;

The applicant’s siblings are married but he is lgragnd wanted to flee Iraqg; he
started planning to come to Australia when he firsht into hiding; in northern
Irag he started communicating with people in couAtto whom he had been
introduced by friends; these would get him a padspiza and plane ticket at a
Ccost;
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* The applicant’s family do not have the right to cavhouse in northern Iraq; they
are not permitted to live there for more than thyears because it is a special
Kurdish area; even though northern Iraq is thessgfiace in Iraq, it has been
widely penetrated by rebel groups in spite of systén place;

» lIrag is unstable and unsafe, even in the north tle&agovernment cannot control
the fighting;

* Some of the applicant’s friends in city X knew hasastaying in the north; some
people in the north know that he is from city X amarked for the Americans;
people from city X come to the north to visit amblv the applicant worked for
the Americans; a sibling moved to country D becaeséelt Irag was not safe;

* The applicant has heard that the political group Wwiled his father operate in
northern Irag, and he had to move very carefullyievne was there;

» He fears that if he returns to Iraq he will be fduby the political group or another
rebel group opposed to the Americans; he will lledibecause of the work he
did for the Americans;

» Country A does not provide protection for peopleowborked for the Americans;
country A’s security system is widely infiltrateddithe rebel groups in Irag have
many contacts in country A; the government doepnotide protection against
them.

A substantial amount of country information wasrsitted with the Protection Visa
application. Photos of the applicant with US Arpgrsonnel were also submitted.

The applicant’s adviser also submitted that thdiegmt’'s employment with the American
forces put him at risk of serious harm, as notea mumber of sources, including the United
Nations Assistance Mission for Iraddtiman Rights Repoft April to 30 June 2007, a
reported speech by the American ambassador in BaigbidJuly 2007, and a report by the
Washington Post. All these sources refer to persarking for the Americans in Iraq as
being targeted for violence, including kidnappimglanurder. The UNHCR in its Report of
23 November 2007 advises caution against retunm@agle to Iraq, stating:

The UNHCR does not believe that the time has canprdmote, organise or encourage returns. That
would only be possible when proper return condgiare in place... Presently, there is no sign of any
large-scale return to Iraq as the security situaitiomay parts of the country remains volatile and
unpredictable.

An officer of the Department wrote to the applicaatdviser stating that information before
the Department indicated that the applicant hadtspeme time in Country E. The
Departmental officer asked whether the applicantccoonfirm this information, and explain
the purpose of the visit and the length of his stalge officer also stated that information
before the Department linked the applicant withsparA. The applicant was asked whether
he could confirm the nature of this relationship.

The applicant’s adviser wrote to the Departmentasiing a Statutory Declaration from the
applicant. In the Declaration, the applicant pded the following information:
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* The applicant spent some time in country E pridnigoarrival in Australia; he
forgot to mention this because he was very stressed

* The applicant flew from country A to city Z and dner location before he arrived
in country E. His destination was always Austradiad he never intended to stay
there for any length of time;

* He arrived in country E in the company of one & tlountry A smugglers and he
was passed on to another smuggler, who was anlivawyj in country E; the
applicant was told that there was a delay in progdhis documents;

* The applicant was taken by the smuggler to a lartélshared a room with
another Iraqgi; he did not have a visa for countryhie smugglers confiscated his
Iragi passport and returned it to him at the aitrpefore he left for Australia;

* The applicant is unable to remember how long hgestan country E, because he
was very stressed; he says it would have been aifanths; he was told by the
smugglers that there was a problem with his doctsreemd they kept saying the
documents would be available “next month”;

» After staying at the hotel, the applicant was moteed flat but cannot recall
where this was; during the whole time he was imtuE he mostly stayed inside
his room because he was warned that he would beeet to Iraq if he were
caught by the authorities;

* The applicant said that he had never heard of dhges used by person A, and has
no relationship with such a person.

A Departmental officer wrote again to the applicasking whether he had effective
protection in country E He was asked to sign enfarthich was an “Authority to seek
personal information in relation to effective (pjiprotection”.

A Departmental Email on the applicant’s file statest checks had been done with country E
authorities about the status of the applicant, gearlier information that he had a
connection with country E. The authorities hadfcored that someone with the applicant’s
name (with the addition of another surname), daterth and citizenship held a country E
Passport. . The image of the person with theasuenof person A is described as matching
the image of the applicant.

The applicant’s adviser wrote to the Departmeningpthat the applicant had refused to sign
the Authority. The adviser said that she had bestnucted by the applicant that he received
death threats in country E and fears for his safetye.

An officer of the Department again wrote to thelaggmt stating that information before the
Department indicated that the applicant holds eetiircountry E passport which was valid
for several years. He was asked to explain hoobit@ned the passport and why he had
withheld this information. He was asked to confina true identity, and to explain why he
had not disclosed his full name to the Departmétd.was asked to provide his country E
address history. He was asked why, if he claimdthve received death threats in country E,
he had not made any claims in relation to this ipresty, including in his Statutory
Declaration.
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The applicant’s adviser wrote to the Departmetjrgg that the applicant does not hold a
current country E passport. He has disclosed Hisdume to the Department. He cannot
provide his address history as he does not knowadldeess of places he stayed in country E.
He did not realise he had to include the threatoimtry E in the claims in his Statutory
Declarations. The applicant did not think the dopi authorities would provide him with
protection from the group that threatened him. ské¢es that “he does not know the name of
the group, but that he was told by his contactouptry E] that this group hate all people
who worked with the Americans in Irag.” The advisays that the applicant states that his
“mental state is bad and it worsens everyday”.

On the applicant’s file is a Departmental Minutéiie Manager of the NSW Identity
Verification Team from an officer in that team. efmost relevant content of the Minute is as
follows:

[Applicant name]'’s Iragi passport number [numbea$ lbeen examined by the Document Examination
Unit at [city] Airport. The Forensic Document Exanation Report states that Iraq passport number
[number] “exhibits the features of a genuine Rejoutil Iraq passport. | can find no evidence of
alteration/tampering”. A face to photo match witk client in has been completed ...

[Applicant name] has not claimed to be anyone eladight of the documents that we are currently
able to access ... | am satisfied that the client [.].is.[applicant name] DOB: [date]”

The Tribunal also had before it independent infdromarelevant to the applicant’s claims.
Tribunal file 0801550

The applicant enclosed a statement with his reapplication to the Tribunal. The
statement includes the following relevant inforroati

* The applicant escaped city X because he was tmedigith death and his aim
was to escape to Australia for protection;

* The smugglers he used took him to country E ane tmere delayed his travel to
Australia;

* In country E the applicant was put in a unit withey people; once he went to a
restaurant and while he was there the people innftevent through his bag and
looked at all the documents;

* Person B, a friend of the smugglers, informed Hiat & group of people were
threatening to kill him; some of them used to wimkthe former government and
a political party; these people had seen the agpfie documents and were
threatening to kill him;

» Person B told the applicant to move very quicklyravel to Australia as he was
at risk;

* The applicant spoke to the smugglers saying thatdseat risk and afraid for his
life and that the other group had seen all his dwmnis;
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The smugglers said they had no other accommodettidnim; they said he had no
other option but to go to country E Immigrationgeet temporary accommaodation
and they would complete the travel arrangementédstralia,;

The applicant had no more money so was forcedrnd hanself in to
Immigration to get accommodation and because oftiteats he had received and
the risks from “that group of people”;

The applicant went to the Department of Immigratioeountry E, told them he
was a refugee and asked for refugee status; theyhgan accommodation with
others in a unit; he was again threatened by pesptehad been informants for
the former Iraqgi government and people who had lreéme former Iragi Army;

The applicant feared for his life in the unit araled the smugglers to speed up
the procedure for travel to Australia;

The applicant claims that many supporters and mémits of the former regime in
Irag went to country E and were granted refugeistéhese groups are still
practising killings and threatening to kill peopldiey particularly target those
who cooperated with the USA, UK and Australian taal, and he would be first
in line because of working for the US;

The applicant says that his real name is the sanhésapplicant name with an
additional surname, which is the name he useduntcy E; the passport he
brought with him in the name of the applicant withthe additional surname is a
genuine passport in his name;

The applicant says he does not know the persompdime on the Australian
passport with which he travelled to Australia;

The applicant says that he did not tell everytlahgut his time in country E
because he was afraid; everything he said abolitdis Iraq is true;

The applicant says that many Saddam Hussein s@ppavho travelled to country
E and applied for refugee status know about himveimat he did in Iraq
cooperating with the US army;

The applicant says that his aim when he left Irag o travel to Australia, not
country E, but he went there because of the smrgygle

The applicant says that he has not hidden anythivegonly reason he did not
mention the period in country E was that he waaidjfr

The country E authorities cannot protect him.

The applicant attended a Tribunal hearing. Hissstwvas also present at the hearing. The
applicant brought a number of documents in Arabithe Tribunal hearing. They had been
submitted previously with translations, exceptdoe which the applicant said was a driver’s

license.
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It was put to the applicant that in his most recatement submitted to the Tribunal he had
said that he had applied for refugee status inttgdth He said that he had a country E
passport, but he did not have it with him. It leen taken by the smugglers. It was put to
the applicant that while he had said in his statértieat he had asked for refugee status, he
did not say whether he had been granted it. ItthvaJribunal’s understanding that his
passport had in fact been granted to him becaesauthorities had granted him refugee
status. He agreed that it was the case that theégtranted him refugee status.

It was put to the applicant that the passport @i the applicant gave him the rights of
country E citizens, and that he was granted thgbésrfor the life of the passport. It was
further put to the applicant that it was the Triblm understanding from information

available to it that the country E police and jestsystem was fully functional, and that it
would be able to provide him with protection. Thest recent US State Departm@uuntry
Report on Human Righter country E had not identified any problems whtiman rights
indicating an incapacity to protect people’s humghts. In fact the Report on country E
was probably more positive than that for Austrdliethese circumstances, the Tribunal
found it difficult to accept that the applicant'srhan rights would not be protected in country
E against anyone threatening them.

It was put to the applicant that he had had pddrdifficulties with his application in the
past because it seemed that he had not been truiftfe applicant said that he had been
afraid. The Tribunal said that nevertheless it tak&n him some time to admit that he had
even been in country E at all. The applicant da&d &s soon as he arrived in Australia he
began being afraid.

The Tribunal said that the issue of the passpattediective protection in country E were
threshold issues, and asked the applicant throisghdviser whether he would prefer to have
the hearing adjourned in order to put forward argots on this issue. The adviser asked
what other options there were. The Tribunal saéd the hearing could proceed with the
discussion of other unresolved matters of concé&wr.example, the applicant had continued
to deny any knowledge of person A The informatiefore the Tribunal would appear to
indicate that this person is the brother of theliappt. There were also a number of other
inconsistencies in the information given by thelmapt to the Department.

The applicant was asked whether he still had lagi passport. He said that he had it. It was
put to the applicant that there were a number otideents which had been found by a
Departmental officer at his interview when he adand which had not been translated.
Some of these would be discussed with the applafet the adjournment.

The hearing was adjourned for a short period iofor the adviser to discuss the matter
with the applicant.

The adviser stated that she had no particular sgsoms to make about country E, although
the applicant had some articles which he might wassubmit to the Tribunal. The applicant
wished to proceed with the hearing.

The applicant was asked about his knowledge opénson named as person A. This person
is an Australian citizen who apparently enteredtfalis on the same flight as the applicant.
The applicant entered Australia on a passport heedain the name of person A It was put
to the applicant that he had said in the pasthbatid not know this person. He was asked
whether this was still the case. He said thatilendt know this person.
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The applicant was asked what his concerns wergation to living in country E. He said
that he joined groups of Iragis in country E Hesvaaked which month he arrived in country
E. He said that he could not remember the exaatima-He was asked how he got to country
E He said he flew from country A to country E. s&d that the smugglers said that they
had some things to do in country E. He was askegtiver he knew anybody in country E He
said he did not. He was asked about the busirs@dsansth an address, which he had been
carrying when he arrived. He said that it wasrthme of a restaurant in country E On the
back in handwriting is the phone number of theaastnt in Arabic. The applicant was
asked whether there was a particular reason fqikgehis card. He said that there was no
particular reason. He was asked whether he hdaiagivho travels regularly to country E.
He said that he did not.

The applicant was asked about the group of Iragis whom he lived in country E. He said
that the smugglers put him with a group of Iragdne was named person B. The applicant
said that he was not familiar with the countryloe tanguage, so he followed their
instructions. He was asked how long he did ths.said that after the Iraqgis saw all his
documents, and his photos, person B told him teavduld be at risk because of them. They
would even kill him. The applicant then told threugglers about this, and asked them
whether they could find other accommodation. Téey that they could not do this. They
said he should go to the Immigration departmemirtange other accommodation. He went
to the Immigration department and said that heavinaqi refugee who was seeking asylum.
They put him in other accommodation where the Sdnavas the same. The applicant was
asked whether he had told the authorities thatdeeafraid of being killed by other Iragis in
country E. He said he did not. He thinks thaytweuld not have done anything for him.
They took him to a unit, and there was the sammetta group of Iragis in two rooms.

The applicant was asked whether he told the adi®his experiences in Iraq. He said he
did not tell them specific difficulties but justsammary. He was very tired. It was put to the
applicant that he would not have been given asylahass the authorities were satisfied he
was a refugee. He was asked whether the autlsohidie asked about the smugglers. He said
that he told them that they had flown him from coy to country E He was asked how
long he was staying in the accommodation providethb authorities. He appeared to have
difficulty in remembering this. It was put to hitmat since he was given asylum in the
middle of the year and arrived in Australia somenthe later, it would appear that he had
been living for that period in this accommodatidte said that he thought this was right. He
was asked whether he was living in this accommoddtir a number of months. He said it
was less than this. He said it was a shorter geHe was asked whether he stayed in this
accommodation for this period, even though he waiskafrom the other Iragis. He
appeared to be confused by this. It was put tothahhe had said that in his second
accommodation in country E, the same thing happeased the first accommodation He said
that in the second accommodation, the other I@didgisiot have a chance to look at his
documents, unlike in the first accommodation. Hie $hat after living with them for a

couple of months, he knew to whom they belonged.wds asked who this was. He said
that he knew from their conversations what thaiemfeelings were. He said that they were
talking about jihad and such things, so he knewae at risk. He was asked whether
anybody ever threatened him in country E. He asWeether the Tribunal meant a direct
threat. He was asked to comment on any threatsakdkethat there was no direct threat, even
though the danger was there and the risk was there.
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It was put to the applicant that after he was gi@grassport, he could live anywhere in
country E He said that he could not live anywhadse than where he was staying. He was
not familiar with the country or the language, dadl no money. He said that when they
provide you with accommodation they prevent yourfioving anywhere else. It was put to
the applicant that this was difficult to believide said that he knew this was the case,
because person B told him this when he said heegldntmove. Person B lived a long time
in country E and was a citizen, and the applicastt mm through the smugglers. A refugee
cannot move anywhere in country E but must stai@raccommodation provided.

The applicant was asked about his interview witA©®IHe said he remembered it. It was
put to him that he was asked how he left Iraq.skid that because of the threats he received
he went to north Iraq and then to country A He asieed how he travelled from Iraqg to
country A He said he did this on his Iragi passpéte said that they drove in a car. It was
put to the applicant that in his Iraqi passpontgia appeared to indicate that he flew from
city X airport to country A He said that there wewo trips, one driving and one flying. He
was asked to explain this. He said that he gobtmty A and the smugglers said that they
were not ready, so he went back to Irag. It wadgthe applicant that it did not seem to
make sense that having left Iraq in fear of his, life would go back there. The applicant
then said he was confused because it was a vegystony. He was asked again what
happened when he left Iraq after being there foryears. He said that they drove through
Irag to country A. He was asked why he returnellatq He said that the smugglers were
not ready to help him to go elsewhere. He retutoddhq by car. He was with people who
lived in Iraq who said they had friends in counryvho helped him to travel. He was asked
how he left by city X airport. He said that he aked through with the help of friends, who
booked a flight. He was asked how long after trst frip to country A he made the second
trip. He said that he could not remember.

The applicant was asked about the documents hbrbadht relating to events in country E
He said he had some reports and articles on tHeuliHe was asked whether any of them
were in English. He said that they were all inlfica He was asked about their content He
said that there were reports and articles, onepesho has lived in country E said that
country E had become a refuge for a particulattipaliparty. It was put to the applicant that
if he thought any or all of the documents were ingoat for his case, he should discuss with
his adviser getting them translated and submittiegn. He said that in newspapers
published in Australia in Arabic they say thing®abcountry E.

The Tribunal explained to the applicant that it Vdowrite to him setting out issues of
concern, that is, issues which, if unresolved, mgguse the applicant to be refused a
Protection Visa. The most important of these issuas that the applicant held a country E
passport, and though he might have worries abmgetaus Iraqgis in country E, the
information before the Tribunal indicated that & $ought protection from the country E
authorities he would receive it. Other issues Whiere unresolved related to the applicant
apparently not having been truthful in putting tisms to refugee status in Australia. The
applicant said because of his treatment in Austta began to be afraid, so he hid some
information. He was asked why he hid the factisfdtay in country E. He said he was
afraid that if the Australian authorities knew abbis country E passport, they would send
him back there and he was afraid he would be kithede.

The applicant was asked why he chose to come toaias He said that he had heard
Australia had a good human rights record, and walicultural. He was asked whether he
knew anyone in Australia He said that he oncetivadriends in Australia a long time ago.
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The applicant asked that if he was to be sent bAustralia, he would rather die in Irag, his
own country, than in country E.

The Tribunal sent the applicant a letter pursuar8dction 424A of the Act, setting out
matters which might cause the Tribunal to refuse &iProtection Visa They included,
relevantly, the information from the country E aurilies given to the Department that the
applicant was the holder of a passport ; infornmatiwat the applicant appeared to have a
sibling who was an Australian citizen, and thabhd travelled to Australia using an expired
Australian passport in the name of another pemsoorisistencies in evidence submitted by
the applicant regarding his name, his refugee stataountry E and his departure from Iraq
to country A; the applicant’s failure to mentiomatimstances in country E which led to his
claim to fear persecution there. He was inviteck&pond.

The applicant’s adviser responded to the Triburatter, stating that the applicant had
instructed that he is very depressed and anxiocsuse the Tribunal in referring to his
country E passport and its implications for hisleyapion in Australia is “closing all the

doors in my face”. The applicant says that iffi@ot given protection he must go back to
Irag and surrender to the militias who threatened br go back and surrender to the people
who threatened him in country E, and that thisdeath sentence. He says that he is very
confused and that he did not mention things becalisis fear, of what he went through in
Irag. He says he did not mention his sibling beeaaf his fear. He was scared for his
sibling and for himself. He says in effect thatiees traumatised by events in Iraq which he
witnessed, which included many killings. He sdat he was scared and denied that he had
a country E passport. Because he was scareddmetgive his full name, but the name he
gave is true. The applicant says that he hasatrépm the Internet about American
soldiers who were in the war in Iraq, which saya 800,000 American soldiers are severely
depressed and are being treated in hospitals.aytetBat he on the other hand was born in
Irag and has witnessed all the threats and thadiland that no-one who has been through
his experiences could be stable. The applicars &t he forgot or was mistaken or failed to
mention some details because of his psychologiatd.s He says that he made two trips from
Iraqg, by land and by air. Had he wanted to conedwt he had done, he could have disposed
of his Iragi passport.

The applicant says in relation to country E thairfiggally hid everything because of fear. He
says that he did not find a peaceful place in ayguatbecause of the group of people he lived
with. They saw his photos and documents and qéeers and because country E is a small
country, rumour and news spread quickly throughrdg and Arab communities. He says
that country E is a haven for people from a paldicpolitical party He says that person B
told him about the relationship between the Iragisountry E and the militants or insurgents
living in Iraq. For this reason it was not safe tiog applicant to continue to live in country E.
He says that anyone could kill him while he waskiveg in the streets or the market in
country E, because so many people hate the coaldroces, and people who liaise with the
Americans or British or Australian troops are sabje killing. His life is in danger in

country E

The applicant’s adviser enclosed a download ofttiele referred to by the applicant
relating to depression suffered by Iraq and Afgktam veterans in the US (“One in Five Iraq
and Afghanistan Veterans Suffer fro PTSD or Majepession” 17 April 2008
http://rand.org/news/press/2008/04/17/). She sdgamitted two other articlescquntry
information regarding country E deleted under s431it may identify the applicant]
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The Tribunal sought advice from the country E Erslgagbout whether there were any
conditions attached to the passport which mightgmea holder of this passport from
entering and residing in country E after traveliog@nother country or for any other reason.
The Country E Embassy responded that a passpatiegrio a person because he is a
Convention refugee gives the holder the right aireto country E provided that his
permanent residence has not been revoked. Pertmasatence is not revoked unless the
resident stays outside country E for a period wtherrevocation process begins
automatically. In cases where the passport is dosew passport may be applied for, and
the holder will be asked to provide an explanatbhow the previous passport was lost and
obtain a new one.

The Tribunal wrote to the applicant setting ous thdvice pursuant to s424A of the Act. It
was explained to the applicant that the informati@s relevant because it may indicate that
he has a current and legally enforceable righhtereand reside in country E, and that
therefore Australia may be taken not to have ptmte®bligations to him, meaning that his
application might be refused.

The applicant responded to the Tribunal’s letteoulyh his adviser. He says that he is not
threatened by the government of country E but he ex@osed to threats of death by Iraqi
groups residing in country E after they examinedtps and documents in his possession.
He says that the groups are political party memlzerd that some were involved in
Intelligence sections and security sections, antidbme were with connections to armed
groups in Irag He says that he was detained aatdibdy these political groups and that his
life came under threat from them in country E ldgsshe could not carry on with a normal
natural life. He says that his life was threatetvede, once in Irag and once in country E,
where the people who threatened him have conneciwith those who threatened his family
in Irag. The applicant says that what he had esdlur Iraq was repeated in country E. The
applicant asks the Tribunal to take into considenahis psychological condition, and that he
sits in his room every day “crying all the time amat knowing what to do”. He says that
“most Iraqi refugees present in country E are of political party, from Intelligence, the
security forces, army, officers in the previousimegf He says that these people knew him,
beat him and threatened him, and that on two ooods was subjected to beatings, abuse,
threats, swearing. He says that he was reluatesdyt these things before but now he has to
say everything. He says that he will die eithelrag or in country E

The adviser attached an Internet download - [infdrom deleted under s.431 as it may
identify the applicant].

Country Information
[information deleted under s.431 as it may idertifyapplicant
FINDINGS AND REASONS

On the evidence before it, including an Iraqgi passm the applicant's name, an Identity
card, and the written and oral evidence given leyabplicant, the Tribunal finds that he is an
Iragi national. While the nationality of the amlnt has not been in dispute, there has been
discussion about the applicant’s name. The Tribaoeepts on the basis of the applicant’s
written statements, as well as the evidence ofaqi Identity card and information from the
country E authorities about his passport from toaintry, that his real full name ithp
applicant’'s name with the additional surngme



69. Since his arrival in Australia on a false passpbe,applicant has repeatedly given false and
misleading information about his circumstances. heg claimed that this is due to a
pervading sense of fear and anxiety which is tealt®f his traumatic experiences in Iraqg.
There is no medical or psychological expert repefore the Tribunal which might support
the applicant’s claims in this regard, but the Tinal has proceeded, for the most part, on the
basis of the facts which have been elicited froeapplicant up to the time of this decision,
without drawing adverse conclusions about discrejggrand inconsistencies in his evidence.
The exception is the claims relating to his exper@s in country E. They were explored in
some detail at the Tribunal hearing and were tiigestiof a subsequent 424A invitation to
comment. The Tribunal rejects any claims thatajyelicant was directly threatened, or
otherwise seriously harmed by Iraqgis in countryHe had the opportunity at the Tribunal
hearing to put forward all his claims relating ie Bxperiences in country E He did not
appear to have been inhibited by fear on this acnaand spoke in some detail of his
experiences. At the hearing, he said that he badrreceived a direct threat from anyone in
country E, though he “knew” he was in danger beeaker Iragis had seen the photos and
documents he had with him, and he had been wamnaddther Iraqi, person B, that he
would be killed by other Iragis The applicant’'spense to the Tribunal’'s 424A letter refers
generally to hiding information because of feaheTribunal does not accept that at the
Tribunal hearing the applicant in fact hid anythaigput his experiences of harm in country
E, or that it is plausible that he would hide imf@tion about his experiences of harm in
country E because of fear.

70. The key issue in this case is whether Australiagnatection obligations towards the
applicant, given that country E authorities isshied with a passport which is valid until a
future date.

71. The relevant section of thdigration Actstates:

Section 36

(3) Australia is taken not to have protection gdifions to a non-citizen who has not
taken all possible steps to avail himself or hérsled right to enter and reside in,
whether temporarily or permanently and however ttighit arose or is expressed, any
country apart from Australia, including countridsadnich the non-citizen is a
national.

(4)  However, if the non-citizen has a well-fouddear of being persecuted in a
country for reasons of race, religion, nationalibembership of a particular social
group or political opinion, subsection (3) does aply in relation to that country.

(5) Also, if the non-citizen has a well-foundeaf that:
(@) a country will return the non-citizen toogher country; and
(b)  the non-citizen will be persecuted in thtter country for reasons of race,
religion, nationality, membership of a particulacsl group or political
opinion;
subsection (3) does not apply in relation to th&tfinentioned country.

72. Although the law in the area of “protection obligats” under Section 36(3) of the Act is still
developing, some aspects are relatively settleaking this guidance into account, the
Tribunal has considered, in the case under revadwether (1) there is a right to enter and
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reside in country E; whether (2) it is a legallyaneable right; whether (3) it is a presently
existing right; and whether (4) the applicant feseh all possible steps to avail himself of
that right.

The applicant has stated to the Tribunal that Iseble&n given refugee status in country E,
and has therefore been issued with a passporabttuntry. Country information indicates
that country E is a signatory to the Refugees Cotwe and that it does in fact provide
protection to refugess. This information confirrhattobtained by the Department from the
country E authorities and put to the applicant thatpassport gives the applicant a right to
return to country E and reside there. Informatibtamed by the Tribunal from the Embassy
indicates that a passport of this kind is validrentry to country E, unless his residence
permit is revoked under very limited conditionshefe is no evidence that the applicant’s
residence has been revoked, and he has not cldmaethis is the case. The applicant is
registered as having been issued with a passpbe.process of revocation of the passport
does not begin for some period of time after thieldrohas been absent from country E.

The applicant has stated that his country E passw@s taken by smugglers. A response to
enquiries made by the Tribunal to the Country Hisbassy indicates that a new passport
may be applied for, with the only requirement beimat an explanation for its loss is given at
the time of application. The Tribunal finds thatce the country E authorities have
confirmed that the applicant has been issued withsgport valid for several more years,
application for an passport to replace that takearbugglers is a mere formality.

The Tribunal therefore finds that the applicant aaght to enter and reside in country E,
and that this right has been acquired by the apmliipursuant to a process of assessment
under country E law which has found him to be agee. The Tribunal therefore finds that
the right of re-entry and residence is a legalfpreeable right under country E law, and
since his passport is valid, that this is a prdgentisting right. The Tribunal finds that the
applicant has not taken all possible steps to dwaiself of his right to enter and reside in
country E, and in fact attempted to conceal tlgktrirom authorities in Australia from the
time of his arrival up to the time of his Triburredaring.

Section 36(4) of the Act states that where an apptihas a well-founded fear of
Convention-based persecution in a third countrigseation (3) will not apply. The applicant
has claimed that he has a well-founded fear ofgoeitgon in country E, the country which
the Tribunal has found he has a right to enterrasitle in

The applicant has claimed that while he was livimgountry E he was threatened with
serious harm by other Iragis. The Tribunal as iatdid above does not accept this claim.

The applicant for the first time acknowledged istatement to the Department that he had

lived in country E, but he did not state that hd kaffered any harm there. It was only later
that a claim was made about suffering death thieatsuntry E, though no information was
given beyond this.

In the applicant’s statement to the Tribunal, hd #aat in country E the Iraqgis with whom he
first lived went through his bag and looked atdusuments. He said that subsequently he
was told by person B, a friend of the smugglerat ghgroup of people were threatening to
kill him After he received refugee status and w&gn accommodation by country E
authorities, he claimed that Iragis again threatdnm and he feared for his life. At the
Tribunal hearing, the applicant repeated his actofistaying with Iragis who saw his
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documents, and of being warned by person B thatdseat risk because of this. In the
accommodation arranged by country E authoritiesy diftey granted him asylum the
applicant said that the other Iraqgis did not seedbicuments, but that he suspected them of
holding to radical Islamic views and so knew thatdas at risk. When asked explicitly at
the Tribunal hearing whether he had ever receivéideat threat while he was living in
country E, he said that there was no direct thtm#the was at risk. Also at the Tribunal
hearing the applicant stated that he had nevecatelil to country E authorities that he feared
harm from other Iragis. The applicant made subsetglaims in a letter that Iragi groups
composed of political party members had serioualyrfed him in Iraq and that these
terrorists or their connections threatened him wghth in country E.

The Tribunal has reasoned that once the applichniteed that he had lived in country E, it
was no advantage to him to conceal any adverseneed he received there. He did not make
this claim of harm, however, at the time he disetbkis residence in country E. The
applicant did not claim to have suffered harm framyone in country E, nor to have been
subjected to any direct threats of harm. He didraise the matter with country E
authorities. When this was put to him at the Tradumearing, he simply said that he did not
believe that country E authorities could proteat hiThe Tribunal does not accept this
explanation as plausible, if in fact the applicarte in fear for his life, as he claims. The
applicant was resident in country E without incagrserious harm from anyone. On the
evidence before it, the Tribunal finds that theleapt was not threatened nor seriously
harmed for any reason in country E.

While the Tribunal has found that the applicant haissuffered Convention-based
persecution in country E in the past, it has car®d whether there is a real chance that he
will be persecuted for a Convention reason if lierres to country E, as he claims. The
applicant at his Tribunal hearing made generaregiee to articles which state that country E
has become a refuge for a particular politicalydtiowever, though he was advised to
discuss such material with his adviser and sulintotthe Tribunal, the articles submitted
following the hearing do not support the applicamfaims that Iragis in country E are at risk
from a particular group. The articles submittedhte Tribunal are described in detail above
and refer to country E policy towards Iraqi asylseekers, and the deleterious effects of the
Iragi war on Iraqis and American military The apant also submitted a document stating
that the Iragis who have been granted residenceuntry E have set up criminal networks.
[Details deletep

The Tribunal has found no mention in any of theéhatitative human rights reports by such
agencies as Amnesty International and the US B@partment that Iragis associated with
the former regime have come into conflict with athragis in country E. On the basis that
the applicant has not been seriously harmed intep#nin the past, and that there is no
authoritative information that there is a real atethat he will face Convention-based
persecution in country E in the foreseeable futtive, Tribunal is not satisfied that the
applicant has a well-founded fear of persecutiooouantry E The Tribunal finds that his case
does not therefore come within the parameters ciic®@e36(4) of the Act.

The Tribunal has considered whether the applicahbe returned by country E authorities

to a country in which he will be persecuted for@a@ention reason, thus engaging Section
36(5) of the Act. The US State Department in itshrecent report says that country E has
laws which provide for the granting of asylum ircaance with the United Nations
Convention and Protocol on refugees which promdddulement. The Tribunal is not
satisfied on the evidence before it that the appli©as a well-founded fear of refoulement to



Iraq or another country by country E authoriti@he Tribunal therefore finds that the
applicant’s case does not come within the parameteBection 36(5) of the Act.

84. On the evidence before it, the Tribunal is nots$@tdl that Australia has protection
obligations to the applicant.

CONCLUSIONS

85. Having considered the evidence as a whole, thauiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2)(a) for a protection visa.

DECISION

86. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at ththe subject of a direction
pursuant to section 440 of tMigration Act 1958.
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