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DECISION: The Tribunal remits the matter for reconsideratwith the direction
that the applicant satisfies s.36(2)(a) of the Mlign Act, being a person to whom
Australia has protection obligations under the ge&s Convention.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant épplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Ch{R&C) arrived in Australia and
applied to the Department of Immigration and Citl@p (the Department) for a
Protection (Class XA) visa. The delegate decidedefase to grant the visa and
notified the applicant of the decision and his egwirights by letter. The delegate
refused the visa application on the basis thatagh@icant is not a person to whom
Australia has protection obligations under the geiss Convention.

The applicant applied to the Tribunal for review tbe delegate’s decision. The
Tribunal finds that the delegate’s decision is aRTReviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW
Under s.65(1) of the Act, a visa may be granted drthe decision maker is satisfied

that the prescribed criteria for the visa have bsatisfied. In general, the relevant
criteria for the grant of a protection visa aresthan force when the visa application



was lodged although some statutory qualificationacted since then may also be
relevant.

Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under the 1@%hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgladirthe Status of Refugees
(together, the Refugees Convention, or the Conoehti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongaterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62; (1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIIEA v Guo [1997] HCA 22; (1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19; (2000) 201 CLR 293MIMA v Haji Ibrahim [2000]
HCA 55; (2000) 204 CLR 1MIMA v Khawar [2002] HCA 14; (2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA 18; (2004) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25; (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention di&fin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@dR¢1) of the Act persecution
must involve “serious harm” to the applicant (s.@)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressieerious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshidenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official qualiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prodiugbvernment policy; it may be



enough that the government has failed or is unéblprotect the applicant from
persecution.

Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigginion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not dmbely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ang@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulishor a far-fetched possibility. A
person can have a well-founded fear of persec@i@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMSAND EVIDENCE
The Tribunal has before it the Department’s fildatiag to the applicant. The
Tribunal also has had regard to the material re€eto in the delegate's decision, and

other material available to it from a range of sest

The applicant’s claims of persecution are set ouhis statement attached to his
protection visa application and are as follows:

1. I am from the People's Republic of China ("PRG@HNHd arrived in Australia on
[date].



2. On [date], | was born in Fujian Province. [Inf@tion regarding the applicant’s
personal history deleted in accordance with sectiihof the Act.]

3. [Information relating to the applicant’s eduoatihistory deleted in accordance
with section 431 of the Act as it can help identtig applicant.]

4. [Information relating to the applicant’'s emplogm history deleted in accordance
with s.431 of the Act.]

5. On [date], | came to Australia for the first &man a [type of] visa together with [his
family]. However, shortly after that, we were infioed that an urgent project had been
taken by [company A]; and my [family member] hadrédurn to China only 3 days
after [their] arrival; and my [family member] anch&d to depart the country within
one week even though our visas were valid for ooatim (I departed Australia on
[date]).

6. [Information relating to the applicants furtheducation activities in Australia
deleted in accordance to s.431 of the Act.]

7. On [date], however, | was unexpectedly arrestgdhe plainclothes police of
Xinjiang National Security Bureau ("NSB") while |as preparing to come to
Australia from Shanghai; and from then on, | wégelly imprisoned by the NSB for
about one and half years in [city 1].

8. Back to [date], my [family member] urged me &urn to China while | was in
Australia for the first time. At that time, he oioted a [work project]. Shortly after |
returned to China, | took some staffs of [comparjytdgo to [town A]; and after |
arrived there, | recruited some of local labousssisual. To my surprise, one of local
labourers, [Mr 1], was from Fujian Province; andowvas able to speak fluent
Fugingnese which was a special dialect in my hometdNaturally, [Mr 1] became
my good friend naturally in a short time.

9. [Mr 1] was a Catholic; and he was a member ahBRo Catholic Church. However,
Roman Catholic Church has not been recognised dyRC authorities even today;
and Catholics are only been allowed to have thedigious practices in the official

church called as "Patriotic Church". But, so-callPdtriotic Church" is definitely not

a genuine Catholic Church, because it has beenr utide supervisory of the

Communist dictatorship. Therefore, a genuine Cathal China has never attended
the official church. In this situation, genuine Raltcs have to take risk of being
subjected to persecution by the PRC authoritiesenthey insisted on their religious
practices at Roman Catholic Church; and Roman @atl@hurch has inevitably

become an underground church.

10. [Mr 1] was a victim of persecution. He had poegly been regarded as a major
activist of Roman Catholic Church in Fujian; antefaon, he was arrested by the
Public Security Bureau ("PSB"); and then he wasrisgmed in a labour camp in [city
1] for [many] years. He was released around thedhaidf [year], but decided to
remain in Xinjiang.



11. While I met [Mr 1] in [town A], he actually ctinued his religious practice under
the Roman Catholic Church in that area. In ordeavoid attention of the PRC
authorities, [Mr 1] disguised himself as a labowsrad mixed together with many of
drifting people in Xinjiang; and secretly spreadspel to the local area.

12. | was deeply moved by [Mr 1] persisting in thelief of Roman Catholicism.
During the period from [date], [Mr 1] and | stayedjether every day and night at the
[place of business]. He made me understand a ket @he had never gone to the
university; and particularly he brought me into besom of my Lord.

13. In [date], | persuaded my [family member] t@aint [Mr 1] as [a member of staff
at company A]; and he worked as my assistant osuhiace, but actually, he led me
to spread Gospel in Xinjiang Area.

14. During the period from [date to date], [Mr hidal spent most of time in [town B].
It was very cold season in Xinjiang, and we coubd undertake any [work] during
that period. Mostly, we [were involved in salesp, ®oth [Mr 1] and | took this
opportunity to spread Gospel in [town B], and esdbc we organised religious
training classes, which we called as "Catechumasstl The Catechumen class was
normally taken 3 or 4 weeks, and had 10 or 20 nelevers. [Mr 1] arranged some
fathers or priests or sisters including those whoretly entered China from the
overseas, to give new believers' training. | washarge of finding a safety place for
the Catechumen class, and organised people todaties training smoothly.
Sometimes, priests and sisters asked me to sendtthether underground Catholic
groups as well. [Mr 1] and | had successfully oigad 3 Catechumen classes.

15. As | have mentioned above, | started applyorgatimission to [university] as an
international student for a Master course fromyearl [year], which was initially
required by my [family member]. [Mr 1] also stroggtncouraged me to do so after
he knew it; and he said that it was a valuable chaor me to approach genuine
Catholicism in the overseas. Moreover, he reallpeeked that | could provide him
more Catholic information and materials from theer®eas if | were to study in
Australia.

16. In [date], | was sent by [company A] take [pai] in [town C], and [Mr 1]also

went there together with me. On one hand, bothsobnganised some [workmen] to
undertake the project; and on the other hand, wé& this opportunity to spread
Gospel in [town C] area. Particularly, during [dateoth [Mr 1] and | used 7-day
public holiday to organise another Catechumen classing that class, [Mr 1] had
arranged 1 priest and 1 sister, who were from tre¥seas, to give religious training
to 15 new believers.

17. 1, however, had to leave [town C] shortly atfee training class even though the
project was still in processing, because | got typd of] visa to Australia. | asked
[Mr 1} to look after the project for me in [town Cand then returned to [town B] in
order to make some preparation for go to the oastse

18. On [date], | met [Mr 1] for the last time whileeturned to the [project] in [town
C] to say goodbye to him. He encouraged me to shady in the overseas, and to
actively participate in religious activities in Auslian Catholic Church. He wanted



me to learn more and more about from the overskarcltes; and expected me to
provide him more and more information and mateffi@s the overseas to China.

19. On [date], | arrived in Shanghai; and | inteshdi@ leave Shanghai for Sydney on
[date]. Unexpectedly, about 6:00 am in the mormahfdate], 6 plainclothes police of
the NSB broke into my room in a small hotel in Siffaai. They said that | had been
suspected to get involved in the movement of "dwewing the Communist
government”. They did not show me any documentsge$rom the court or from the
public procurators; and did not give me any charioesxplain. They put me into a
minibus, and took me to Honggiao airport in Shanglv@ctly. After we arrived in
the airport of [town B], we were picked up by 3gegand then those jeeps went to
[city 1] straight away. In the end, | was detaimedn unknown place in [city 1].

20. At that time, | really did not know what hadopaned to me exactly; and | thought
that | might have been kidnapped by someone whe waetually not from the NSB
but who might be from "Mafia" in order to get som@ney. However, while | was
interrogated by them in a dark room with only oigét, | realised that they were from
the NSB. They showed me the photo of [Mr 1], arld tae that [Mr 1] had already
been arrested by the NSB, because he had beerctgspe "collude with" overseas
"anti-Communist religious organisations" to organiglegal” activities with the aim
of overthrowing Communist government. The NSB wdntee to give detailed
information about how | had gotten to know [Mr hjdawhat | had done with him and
who we had contacted with; and especially, the M@Bted me to tell them how [Mr
1] had contacted with the overseas religious osggians.

21. Firstly, 1 never think that both [Mr 1] and &ve done anything to "overthrow the
Communist government”; and secondly, | have alrdssbpme a devote Catholic and
cannot betray my Lord and | cannot betray [Mr 1adl as many of other genuine
Catholics. Therefore, | firmly refused to provideyanformation to the NSB; instead,
| told them that what they had done to me was definillegal; and | would sue them
if 1 had a chance. My attitude made those policesha NSB very upset. They
mistreated me, tortured me and put me into a dartg dark room without any
windows for one month. However, | refused to corape with them from the
beginning to the end. Finally, | was sent to a guar [city 1] with the excuse that my
brain should be well brushed through labour.

22. From [date] to [date], | was punished at thadrgy in [city 1] for nearly one and
half years. During that period, | was physicallydanentally mistreated, and | had to
work more than 10 hours every day. Also, | was addwed to contact with my
families.

23. Since my sudden missing on [date], my wholeilfas) including my [family
members] and my [family members], were deeply sadcKhey tried every means to
look for me. They put the advertisements on the spapers or internet or some
public places in the street, but they received ingtlhbout me. They also reported my
missing to the Public Security Bureau ("PSB"), nggthe PSB to have a thorough
investigation about it. However, the PSB refusedfter my families any helps. My
whole families have been tortured by the diastercive and half years, and all of
them were nearly mad!



24. | thought that | might not have any chanceefvé that quarry any more in my
life, because |1 felt that | had already been fargoby the NSB. | was told by one of
labourers at that quarry that almost all of thepte@t the quarry had been wrongly
taken or wrongly treated by the NSB, and some eifitinad already spent more than
10 years. They have completely been forgotten byntbrid.

25. However, | believed in my Lord, and believetthaould be saved by my Lord
eventually. Therefore, | never ever stopped prayinttpe night; and | never ever gave
up my hope in my life.

26. On [date], | occasionally saved a security duarthe quarry in an unexpected
accident; and it was Christmas, and | thought ¢watything was actually arranged by
the Lord. That security guard was deeply moved avhilook risk of my life to save
him; and he decided to help me. | did not know #yaghat he had done for me, but
with his help, | was allowed to return to [town &} [date]. However, | had to comply
with three conditions: 1) 1 had to promise in wagtinever ever to expose what had
happened to me during one and half years periadi2ari had to promise in writing
never ever to get involved in Roman Catholic Chuanrid 3) | had to report to the
NSB as long as | got any information in relation iflegal activities of Roman
Catholic Church.

27. |1 got everything back from that security guddthexpectedly, | found that my

passport had also been included in those thingshMad previously confiscated by
the NSB. | could not explain why the passport hatleen taken away or cancelled
by the NSB, but | believe that it must be arranggany Lord. So, | have a chance to
leave the country in order to escape further petsat by the NSB; and my families,

who were so excited while who had found me evehtutled every means to send
me to the overseas as soon as possible.

28. However, in the meantime, | found myself thdtall to start serving my Lord
again, because | was in fact saved by my Lord. Theacretly contacted the priests
and sisters and | was asked to help to organiserdests and prepared for Lent. On
Ash [date], | took a sister to attend the Ash mims$town B]. After that, | was
arranged by the underground church to go to Fujiasrder to contact some members
there. | spent a short time in Fujian. On [datejvds informed by my [family
members], who were in Xinjiang at that time, thane police from the NSB came to
my [family members’] home, asking where | had besrd in order to turn the police
to a wrong direction, my parents told them thaad fbbeen on a business trip in Gansu
Province. Thanks Lord, | had already been grantfyp& of] visa to Australia. So, |
departed China to Australia on [date] immediately.

29. | have been subjected to persecution by the RiRBorities only owing to my
religious belief and practice under Roman CathG@limrch. Especially, | have been
the victim of NSB, which is the cruellest natiosalcurity authority in China. | really
cannot forget what | have experienced in thatbkrrguarry, which is a hell in the
modern society; and at that quarry, | have beetreaited, tortured and persecuted.

30. I believe that | have saved by my Lord, andll and must devote everything of
my life to my Lord, and | will and must spread t@®spel to people as more as
possible.



31. In Australia, | have actively participated ialigious practices in Australian
Catholic Church.

The applicant appeared before the Tribunal to give ewig and present arguments.
The Tribunal also received oral evidence from Fath@nd Father 2. The Tribunal
hearing was conducted with the assistance of arprdter in the Mandarin and

English languages. The applicant was represente@lation to the review by his

registered migration agent, but she did not atteechearing.

The applicant told the Tribunal that the represergaead back to him his application
and attached statutory declaration in Mandarin.cHefirmed that the information
contained in those documents was true and cormgtttlaat he did not have any
changes to make. In relation to his current addtassapplicant told the Tribunal that
he moved to another suburb recently.

The Tribunal asked the applicant when he first atied his migration agent. He said
that he went looking for an agent earlier this yésr wanted to see the agent straight
away but they were not available at that time aacided up seeing them around a
week later.

The Tribunal asked the applicant why he feared guertson if he should return to
China. He said he would be persecuted by the P88use of his religious beliefs. He
did not believe he would be safe anywhere in Cland the reason he would be
persecuted was because he was a member of thegumdedt Roman Catholic
Church. The Communist party does not approve ofutiderground church as they
believe that the Pope is interfering in China's dstic affairs.

As to whether the police are looking for him astpresent time, the applicant said he
believed they were. He said that he has been ndgulaging his family members
since he arrived here in Australia and that herast) on last Sunday. They said that
the PSB had been to their home on the Friday befiodehad told his family members
not to say anything inappropriate and to tell hiot to say anything inappropriate
here. He said that they knew everything about wlkatbeen occurring overseas with
him.

The Tribunal asked whether it was only on the basikis religious beliefs that he

was making his claim for refugee status. He saal e and his family have been
accused of the crime of supporting independencéinjiang Province. He said that

Xinjlang was a multi-ethnic province and that ththought he was supporting

independence because he had been in contact Witlhuatry A priest. He said he was
tortured in regards this contact. He said his astio China were purely for religious

reasons, not political. He confirmed that this eabivas raised with him when he was
in detention.

The Tribunal asked the applicant about his famihd ais work in China. He
confirmed that his family members are still livimgChina and that his other relation
lives in Australia. He also confirmed that he wasrbin Fujian Province and moved
to Xinjiang after finishing studies in year. Hedais family members moved to town
B in the mid 1980’s and he lived in Fujian Provineéh his family member for
schooling purposes.



The Tribunal then asked the applicant about higjicels activities in China. The
Tribunal asked about Mr 1. He said that Mr 1 wasuiged for his family members
business in date and from then on they had workeskly together. He confirmed
that he arranged for Mr 1 to be formally employgchis family members company in
date. He confirmed that he and Mr 1 would talk dbreligion very often and would
share their outlook on life and their past experésn

The applicant said that he was baptised in datevoypriests; one was a country A
priest and the other was Father 3 from Fijian Rroei

The applicant confirmed that his responsibility wa®rganise the venue and security
and materials for three of their preaching sessiblessaid that he was baptised at the
first session and that he did preach in the seemuldthird sessions he organised. He
said that the venue for the first preaching sesswas in an old house belonging to
him. He said that other people would organise priegcsessions as well. He said
they did not have preaching sessions all the tithey were concentrated in a certain
month of the year and around the time of the Claridsw Year and in May in town
C. He said that people have more time to studgiagliin winter. He confirmed that
there was no church building as such.

The Tribunal asked more about the preaching clastesaid that they had ‘question
and answer’ sessions on the important preceptieothurch and would share their
understanding of God. They would also talk aboeirtfeelings after they became
believers. After the classes, priests would coméaptise people. He said that the
priests would only come at the end so were not ydva the preaching classes. He
said that he, Mr 1 and the priest (or monk) wereagk present. As to who attended
these preaching classes, he said that the leadmrisl wnly attend. They had to be
careful, so they would pick who would attend frohoge people they could trust.
They had to be people willing to be baptised.

The Tribunal asked the applicant whether he hadamgdexposure to religion before

talking to Mr 1. He said that before that time haswan atheist. The Tribunal asked
whether he had ever attended a registered CatGblicch service. He said he would

not do this as they do not recognize the Pope.TTibeinal asked whether he had seen
or heard from Mr 1 since. He said he last saw hindlate.

The Tribunal expressed surprise that the applieandld be running ‘question and

answer’ sessions on the precepts of the Cathdigiae given his little experience

and knowledge of Catholicism. The applicant sai@ th his work he had seen the
dark side of officials and corruption and had skew workers had worked and had
not been paid and that only those with power wgetwork. He said he was lost and
confused and believed in atheism and that aftethdbare was nothing. He said there
was a great change in him after he accepted hggarel He said that he was with Mr

1 ‘day and night’ and learned a lot from him andtthe could share his knowledge
and love of God as a witness.

The Tribunal then asked the applicant about hissarand detention in year. The
Tribunal asked him how the police knew that he washanghai about to leave
Australia. He said he did not know how they knews thut that he had booked into the
Hotel with a card and then had paid with his creditd. He thought he must have



been under surveillance for some time. He saiddeedrrived in Shanghai by plane
from town B. He said he was arrested by six pddice that four escorted him back by
plane to town B. He believed they were from thetéS&@ecurity Bureau. As to what
the charge was, he said three things - he wascypating in an illegal church, he

supported the Pope and also independence for Kmjia

The applicant said that there was no arrest waaadtthat he was not taken to court.
He said there was no paperwork as to his deterttlersaid he was kept by the police
from date to date and after that he was sent tekabilitation through labour’ camp
which was a quarry.

The Tribunal asked further about his detentionshHie that he was kept for over one
month in a dark room alone. He said he was foroesitton a chair and not allowed to
touch the floor with his feet. This was so theyldduit him and he would fall off the
chair. He said they also put a motorcycle helmetisrhead and hit it with a stick. He
said he fainted a number of times and that theylavalso throw cold water on him to
wake him up. He said that initially, this torturecarred several times a day, but
gradually grew less frequent. He said he wouldb&itay his church and they said he
was stubborn and that they would send him to a camgpthis would change his
thinking.

The Tribunal asked about the incident where hedsavguard’s life. He said that in
the camp, most of the guards would hit them butethneas one guard who did not do
this. His name was Mr 2. He said that in date, rahea skidded and Mr 2 had been
saved by him. On date, Mr 2 said he would helpaiy@icant and the leader Mr 3 sent
for him. He said that the applicant had been sistakes reforming his thinking and
had good results in three classes. The applicashthsalooked at Mr 2 as he found it
odd as he had not attendaty classes. Mr 2 nodded and gestured. He said thaake
released on the grounds that he signed his agregamémee conditions, as noted in
his protection visa application statement.

The Tribunal asked about the second condition: hleahot participate in the Roman
Catholic Church any more. He agreed that he sighisdand said that he was very
scared and fearful of life in the camp and wantedet out. He agreed that he joined
his church again after he left the camp. He saatliththe camp he was tormented but
he gave himself to Christ.

As to how he got his passport back, the applicaitt that he was given a bag back
when he left the camp and his passport was inwhisre he had left it. He said this

was the work of God. The Tribunal said that if @swnot the work of God then it was

an unusual and even perhaps unlikely event. HetBaidhese were the facts and that
he had sworn to tell the truth before the Tribuarad before God.

The applicant confirmed that he was released froben damp on date. His other
relative who had come over from Australia, apph@dan Australian visa for him and
his family. Initially, the whole family was going tleave China to relax and were
going to come on a visit to Australia. They weréengado come here for Easter.

The applicant said he collected his visa from thestfalian Embassy on a Monday.
The Tribunal said the visa was granted on dateaskdd why he did not leave China



as soon as he got the visa if he was at risk cfgoertion. He said that he had tasks to
do for the underground church. He had to help WthAsh Wednesday arrangements
and also go to Fujian to contact a priest to comXihjiang to preach. After he had
done this, the whole family were to come to Augrak visitors. He said that he was
in Fujian Province when he heard from his familynmbers that the police had been to
their house. They had searched his room and askextewhe was. His family
members had said he was elsewhere on business. M¢hbkeard this, he asked his
other relative to arrange the first flight to Awia for him. This was the next day in
the evening. He flew from Fujian Province to Shaagind because of the speed with
which he had to leave China, his family membersmaiticome even though they had
a visa.

The Tribunal asked how he managed to leave Chitineeifiuthorities were looking for
him. He said that he knew that as an ex-prisonevtw@d be discriminated against
but had not thought much about this until he hehedpolice were looking for him.
He knew that if he was on a ‘wanted list’ he wontt be able to leave China and that
was why he left in such a hurry. He said he didkmtw how the lists work and that
maybe the police did not pay attention and thatdnsily members had lied about his
whereabouts and he thanked God.

As to his church attendance in Australia, the agypii said that he attended church in
suburb B with Father 2 on Sundays at 11:30 a.mmfass and on Friday evenings for
Bible reading. He said he attended church at suklusbith Father 1 on Saturday

evenings at 6 p.m. He confirmed that he startedo#tt of these churches within a

week of arriving in Australia.

The Tribunal then talked to Father 2. He said thathad been away when the
applicant had first attended his church and hadmet in date to find him part of the
congregation. He confirmed that the applicant agenchurch every Sunday and
Bible studies on Fridays. He said that the apptiegals committed to the church and
had the body language of a committed Catholic. eldc not comment on the
applicant's knowledge of Catholicism as he hadhaat any conversations with him
on this. He said he had read the applicant's $tgtiieclaration and found it to be a
credible course of events. He stated that the eguis relative also attended his
church. He spoke with some knowledge on the tessiogtween China and the
Vatican.

The Tribunal then spoke to Father 1. He confirmidt tthe applicant had first
attended his church around seven or eight montbs Ag to how he knew this, he
said there was not a vast number at his churchttzatdthe applicant’s relative had
introduced him when he first arrived. He confirntbdt the applicant attends church
every week and is devout in his practice as a conicant and participates in the full
sacramental life of the Church. He said he wasu@mfted to believe the applicant’s
claims by the applicant’s relative and their conmanht to Catholicism and as
someone who had attended his church for many yearsaid they had asked him to
attend the Tribunal on the applicant's behalf.

Father 1 said that he had had conversations wétlapiplicant through the applicant’s
relative but that he was not in a position to gese opinion on the applicant's
knowledge of Catholicism.



Father 1 also recalled that the applicant’s retatiad told him at the time that the
applicant was expected in Australia in year butrmbd arrive and that the family had
suspected foul play and had contacted the policghsnghai. He said the next thing
he knew was that the applicant’s relative wasrtgllhim in 2007 that the applicant
was arriving in Australia. He also talked knowledigly about the tensions between
the Vatican and China.

The Tribunal asked Father 1 whether he had read aglicant's Statutory

Declaration. He said he had. He gave the Triburetter in which he had stated that
that he was convinced that the applicant was a mewibthe underground church in
China and that he had no reason to believe thas laything other than a very
sincere and committed man.

As neither Father 2 or Father 1 could comment an dpplicant's knowledge of

Catholicism, the Tribunal tested the applicant diireg what was the original Sin. He
said this arose with Adam and Eve and that theytla¢e Apple which was the

forbidden fruit. As to what Jesus’ role was in netgathe original Sin, the applicant
said that he led us, as the sacrificial lamb, dous of our sins. He said that prior to
Jesus, nobody could go to heaven and that in the pauls could only stay in one
place and could not get to heaven.

INDEPENDENT COUNTRY INFORMATION

The United Sates Department of Sate Country Reports on Human Rights Practices
for 2005, which was released on 8 March 2006 included tiwing relevant
information about religious freedom:

...law provides for freedom of religious belief andetfreedom not to believe.

However, the government sought to restrict religiopractice to government-

sanctioned organizations and registered placesooship and to control the growth

and scope of the activity of religious groups. Howernment recognized five main
religions: Buddhism, Taoism, Islam, Protestantiamg Catholicism. A government-

affiliated association monitored and supervisedabivities of each of these faiths.
Membership in these faiths as well as unregistezbgious groups grew rapidly. The

government tried to control and regulate religigusups, especially groups that were
unregistered, to prevent the rise of sources ofiaily outside the control of the

government and the party.

...government's respect for religious freedom rendhipeor, although the extent of
religious freedom continued to vary widely withlretcountry. Freedom to participate
in officially sanctioned religious activity contied to increase in most areas.
Religious activity grew not only among the five maieligions, but also among
Korean Christians, Russian Orthodox, and folk rehg. Bibles and other religious
texts were available in most parts of the counkl.the same time, crackdowns
against unregistered Protestants and Catholics, limMutlighurs, and Tibetan

Buddhists continued. The government continued éjsrassion of groups that it
determined to be "cults" and of the Falun Gong muesat in particular.

...religious venues were required to register witle tBtate Administration for
Religious Affairs (SARA) or its provincial or locatffices (known as Religious



Affairs Bureaus (RABs). SARA and the RABs were mspble for monitoring and

judging whether religious activity was "normal” atigerefore lawful. SARA and the
CCP's united front work department provided politydance and supervision over
implementation of government regulations on religiactivity.

March 1, new regulations governing religious affaiame into effect. Officials said
the regulations were an attempt to bring regulajmrgctices governing religious
affairs within a legal framework. Unlike previousgulations, the new regulations
protect the rights of registered religious groumsger certain conditions, to possess
property, publish literature, train and approve@ye and collect donations. Analysts
and some government officials said the new requiativould create greater space for
lawful religious activity by groups not affiliatedvith the five main religions.
However, critics stated the new regulations meiify past practices and give
authorities broad discretion to define which religg activities are permissible.

...government permitted legal emigration and fordigtvel for most citizens. Most
citizens could obtain passports, although thosemvtiee government deemed threats,
including religious leaders, political dissidenégyd some ethnic minority members
continued to have difficulty obtaining passports

The report also included the following relevantoimmhation about the situation in the
Peoples Republic of China, and in particular, imjiing Uighur Autonomous
Region:

...reports stated that authorities confiscated illegkgious publications in Xinjiang.
The Xinjiang People’s Publication House was theygmiblisher allowed to print
Muslim literature.

...government began moving away from the two tradiostsystems that used either
standard Chinese or the local minority languageatd®& a new system that will
require schools to teach both standard Chineselarad minority languages or to
teach standard Chinese only. Graduates of mindaihguage schools generally
needed intensive Chinese study before they couhdllbacourse work at a Chinese
language university. The dominant position of staddChinese in government,
commerce and academia put graduates of minorityguage schools at a
disadvantage.

...celebrations marking the ‘:'f‘wOanniversary of the founding of the Xinjiang
Autonomous Region, authorities emphasised the teestrike hard’ against these
three evils [of religious extremism, splittism, atetrorism] and made numerous
arrests, according to state-run media.... Uigureeveentenced to long prison terms
and many were executed on charges of separatism.

...a previous ‘strike hard’ campaign, which officialtoncluded in 2003, authorities
stated that they prosecuted more than three thdusases in Xinjiang ...broke up 22
groups engaged in what it claimed were separatidttarrorist activities and meted
out 50 death sentences to those charged with sepaes.

of publications or audiovisual materials discussingependence or other sensitive
subjects was not permitted. According to reportssspssion of such materials
resulted in lengthy prison sentences.



FINDINGS AND REASONS

The Tribunal accepts that the applicant is a natiohthe Peoples Republic of China.
This is based on the Chinese passport on the Depat's file which is the same
name as that used in the protection visa applicatidhe applicant.

The applicant claims to fear serious harm from @fenese authorities should he
return to China. This arises from his claimed ugdmind Roman Catholic religious
practice in China. He states he was arrested,rataind tortured in the past and will
be in the future.

Independent country information supports the vidvattthose who practice in
underground, non State recognized, Catholic chgréheChina may be at risk of
persecution for their religious beliefs. Furthdwe Tribunal accepts that the degree of
tension in the Xinjiang Province because of seraressures is such that any
person with beliefs contrary to the Chinese Stedg find themselves also accused of
‘splittism” and supporting separatists, thus heagiig the risk of persecution.

The Tribunal was of the view that if the applicarts found to be a credible witness it
would accept the claims relating to his religiowagtice, and further, in light of the

independent country information, accept that thessguent persecution claimed by
him by the Chinese authorities was truthful and this would amount to persecution
under the Refugee Convention.

The Tribunal found the applicant’s evidence onh®le to be coherent, consistent
and detailed. The Tribunal accepted his evidencetoashow he became an
underground Catholic, the work he did as a CathnoliXinjiang, how he was detained
in Shanghai and returned to Xinjiang province bg police, that he was sent to a
labour camp in a quarry there, that he was frett Ak saved the life of a guard, that
he was accidentally returned his passport, thatidesome further work for his
church, came to the attention of the authoritiemragnd had to suddenly flee China
for Australia. The Tribunal also accepts that he Ibeen a practising Catholic while in
Australia.

The Tribunal did have some doubts about the apglg@vidence as to how he was
freed from the labour camp and accidentally retdifme passport. The Tribunal found
it difficult to accept that he would be freed favsg a guard’s life and surprising that
his Chinese passport should have been left untauichkis bag from the time of his
arrest to the time of his release from the lab@amg. The Tribunal raised the latter
with the applicant and he claimed that this ‘waswork of God’. While the Tribunal
does not necessarily accept this explanation, @sdcept that while unlikely, what
happened was not impossible. Taking into accouat the Tribunal found his
evidence credible generally, it is prepared toifsutioubts to one side and accept that
these events did occur as the applicant described.

There is also other evidence which supports thelasion that the applicant is telling
the truth about his claims of persecution.



The Tribunal accepts that the applicant had alsnle Australia previously. The
Tribunal considers that if he was just looking fam opportunity to apply for a
protection visa, he could have done so then. Thbumal also accepts that the
applicant was granted a further visa for Austraiayear but did not use that visa.
Again, this would have been another opportunityafgrerson to apply for a protection
visa. These two findings lend support to the créititof the applicant’s claims.

The Tribunal also found the evidence of Fathersnd 2 to be supportive of the
applicant’s claim. While neither could give thempressions of the applicant’s
knowledge of Catholicism, the Tribunal did ask #pplicant a religious question and
he gave a detailed response without hesitatiorsfag the Tribunal. Further, Father
2 said the applicant had the ‘body language’ obmmitted Catholic. The Tribunal
considers that this is something that the applivanild have had to learn over some
time and accepts that he would have started to likés before he came to Australia.
This is consistent with a finding that he was acpsang Catholic in China.

Father 1 also gave evidence about his prior knaydedf the applicant that the

Tribunal found particularly convincing. He said Wwas told in year that the applicant
was going to come to Australia but that he suddeh$appeared and the family
thought he had come to grief in Shanghai. He she riext thing he knew the

applicant was coming to Australia in year. Thisdevice is consistent with the
applicant’s evidence that he was about to come ustralia to study when he was
arrested in Shanghai and returned to Xinjiang. Thiéunal considers that it is

unlikely that the applicant’s relative would creatgch a story in year, just to assist
the applicant’s claim for a protection visa at pinesent time.

As to whether the applicant could live elsewhereCinina and not be subject to
persecution, in the Tribunal's view, the risk ofieas harm to the applicant extends
to the entire country of China, because the ChiGseernment has highly centralised
elements and the security authorities have a mdtiatructure, although with
considerable local autonomy. The applicant would readily identifiable by
authorities on return and in the Tribunal’s view ulkb probably be of interest to
authorities, no matter where in the country henaptted to reside.

There is no material which indicates that the agpit has any right of residence in
any third country, being only a citizen of Chinalaiurrently physically in Australia.

Thus, the applicant’s fear of persecution as a neenotb the underground Roman
Catholic Church is well-founded should he returrCtina, based on his past actions
and experiences as a Catholic while in Xinjiang hrsdactions and experiences here
in Australia as a practising Catholic, both now anthe foreseeable future.

Having considered all the applicant’s claims, timdgdnal concludes that the applicant
does have a well-founded fear of being persecuied Convention reason should he
return to China, both now and in the foreseealiigréu

CONCLUSIONS



The Tribunal is satisfied that the applicant is erspn to whom Australia has
protection obligations under the Refugees Convantibherefore the applicant
satisfies the criterion set out in s.36(2) for atection visa.

DECISION
The Tribunal remits the matter for reconsideratioth the direction that the applicant

satisfies s.36(2)(a) of the Migration Act, beingparson to whom Australia has
protection obligations under the Refugees Convantio



