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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R0f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdoy a delegate of the Minister for
Immigration and Citizenship to refuse to grantapelicant a Protection (Class XA) visa under
S.65 of theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Smka, arrived in Australia and applied to the
Department of Immigration and Citizenship for atBotion (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedabplicant of the decision and his review rights
by letter dated and posted.

The delegate refused the visa application on tesibaat the applicant is not a person to whom
Australia has protection obligations under the Be&s Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaashmade a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@ec maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a craarfor a Protection (Class XA) visa is that the
applicant for the visa is a non-citizen in Austdab whom the Minister is satisfied Australia has
protection obligations under 1951 Convention Retato the Status of Refugees as amended by
the 1967 Protocol relating to the Status of Refademgether, the Convention). Further criteria
for the grant of a Protection (Class XA) visa ataut in Parts 785 and 866 of Schedule 2 to the
Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted riemsons of race, religion,
nationality, membership of a particular social groor political opinion, is
outside the country of his nationality and is ueabt, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having a
nationality and being outside the country of hiexfer habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA1997) 190 CLR 225VIIEA v Guo(1997) 191
CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,



MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/202®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention d&fim First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), ay$tematic and discriminatory conduct
(s.91R(1)(c)). The expression “serious harm” inekydfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgro & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to

them by their persecutors. However the motivatieednot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearssimie for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(1dfehe Act.

Fourth, an applicant’s fear of persecution for a¥&mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirditiat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of pertsat for a Convention stipulated reason. A
fear is well-founded where there is a real subgthpasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is baeis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welldye 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urgbl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.



CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also has
had regard to the material referred to in the dekdg decision, and other material available to it
from a range of sources.

In support of the application for a protection yidae applicant provided a statement in which
claimed that:

He has a big family. Since his childhood he arsddumily underwent a lot of hardship.
Since the time he began to understand the worde tivere Sinhalese colonies near his
village. In order to protect those villages, themre army camps nearby and army
soldiers came from the camp and killed many peoplenany occasions. They also
launched shell and artillery attacks towards tHage. He could not forget such
incidents in which he and his family members undgra lot of hardship.

After all of those incidents when the army capturatina, many people evacuated and
came to their village. Those people took refugecimools and temples. Some of them
built small huts and lived in those huts. As ailiesor periods of time schools did not
function and his education was disrupted. Whigytlvere undergoing those problems,
they received tragic news for their family. Onénisf siblings was forcibly recruited to
the LTTE movement and was given training and tdkdwattle from where they died.
LTTE members showed the body and then buried tbok a long time before he and
his family members recovered from this tragedy.

After that incident when the LTTE movement attackeslarmy base in city A which
was several kilometres from the village, LTTE menmslfercibly took him and others
from their village. They made them treat and féexMounded, bury the dead. He was
mentally affected as he had witnessed many pedpbehad been wounded. For many
months he did not have proper sleep and suffergtbutitreatment. While he was made
to work, a plane dropped a bomb which explodedieand as a result of this a friend
of his was seriously wounded. Thereafter he coatdinderstand what would happen to
human life.

As all this was happening Sri Lankan security fercmdertook a major security
operation called Jayasikuru in which the secuitgés began to advance. People in
villages, including his village, began to evacualttis house and belongings were all
destroyed. He and his family moved out of theagé and lived in a different village.
There they lived in great hardships without foodvater or proper medical facilities.

Amid great hardship he got permission from the LTd o to town A. There he stayed
in his relative’s house and continued his educatidaring this time his family again
faced tragedy when his father died. As he didgebtransport he could not attend the
funeral and this became an unforgettable incidehis life.

After the death of his father he had to shouldesfdiis family responsibility and he got
ajob in retail. With his income, he looked attes remaining family. Around this time,
he participated in community project and PLOTE groaembers came to see him and
insisted that he should pay them money. As hendichave any money he could not
give them any and as a result this project wagalgsd.



Subsequently with the assistance of his relatiwepurchased a vehicle to assist his
employment. He was working in great difficulti@eslook after his family. But again
PLOTE members arrested him and alleged that hegivaisy money to the LTTE
movement. They detained him in a camp and askaddgive them money again. A
family member paid a small amount of money andaxpl the difficulties in relation
to his family and subsequently he was released.

After those problems, tax collectors from the LTAé&gan to increase. Without paying
money to the LTTE it was difficult to live in tow He paid a small amount of money
but they expected much more than he could affoddesked him to go to town B. The
LTTE also sent a letter for him saying that he wasitor. He became very scared and
went to town B. When he was there he was orderéelp the LTTE movement who
asked him to give a large sum of money. He saidith@ot have any amounts of big
money to give to them and he told them that heamisa man looking after his family.
He was released but was told that he should doewbahe was ordered by the LTTE to
do.

During that time there was a cease fire agreengmed in Sri Lanka between the LTTE
and the Sri Lankan authorities and as a resultptegsence of the LTTE movement in
town B increased. He did not want to leave butndithave any other option. He went
to Colombo and opened his own business. Althougtettvere some difficulties at the
beginning they progressed and prospered. As lasuiid develop he began to travel
abroad.

While in Colombo he secretly contacted his familgmbers in town B. He was scared
of the LTTE and thought that they would spot himagk for his help and money.
However, he secretly travelled to town B and gotried and returned to Colombo.

One day while he was parking his vehicle, sevegabfe kidnapped him at gunpoint.
They blindfolded him and drove for approximatelyBihutes. They stopped and asked
him for money for the LTTE. He said that he did give any money to the LTTE.
They tortured him and said that he should pay.yTheeatened that he should give them
money. He did not have any option but to seljéwgellery in order to pay them some
of the money they demanded for. He was able tthabwith the help of his relative.
They later released him and told him that he shpaidthe rest of the money soon.

After that incident he was scared and he contantexjent who had made arrangements
with people to travel to foreign countries. Sodterahe left Sri Lanka with the
assistance of the agent, abroad the agent saiddlatuld send him to a country where
he would be safe. When they got to country A tipena said that he had to wait there
for some time before he was able to travel anyairt The agent told him that he should
travel to country B as he had a visa to countryH&. went to country B with the agent
who said he would make all the arrangements fortbitravel to country C. He waited
for a couple of months but the agent did not sandtb country C. As his visa was
ceasing for country B he went to country D. Asfémred returning to Sri Lanka, he
contacted his family in Australia and asked whetiecould come to Australia to do
business in Australia. His sibling helped him ¢&b g visa to come to Australia with the
assistance of her husband.



* He fears that if he were to return to Sri Lankan@aild be killed. He fears that the
LTTE movement would catch him and ask him to warkthem if he happened to be in
the area under their control. If he were to rettonColombo, the Karuna group
members would extort money from him. As he dodshave any money they would
kill him. They would also suspect that he had éélthe LTTE movement. For those
reasons he is asking for Australia’s protection.

In support of the application for a protection vige applicant provided the following
documents:

1. Student records;

2. Application for registration of a motor vehida transfer;
3. Sri Lankan identity card;

4. Register of birth;

5. Register of marriage;

6. Copies of three photographs (folio 58).

The applicant was interviewed by the delegate. &giosnt to the interview with the delegate the
applicant provided the Department with post-heagngmissions. In those submissions the
applicant claimed that he wanted to mention thatdaruna group released him without killing
as they needed the rest of the money. Althoughghspected that he could have supported the
LTTE, they needed the rest of the money from hide believes that was the reason for his
release. Currently the situation in Sri Lanka hassened and traders like himself are being
abducted and killed in Colombo, other cities anerewm Jaffna.

In support of his claims the applicant providedumber of newspaper articles relating to Sri
Lanka and stated that he is claiming refugee stataause he is a young Tamil from the North
of Sri Lanka and persons like himself are suspectéxting involved in the LTTE movement.
He will be persecuted by the LTTE as its membefbstryito recruit him into their group. He
belongs to a particular social group beifigmil Traders being persecuted by Karuna Group
His history is consistent with country informatioaelating to Sri Lanka. Some country
information explicitly state that Karuna group isvelved in kiling Tamil traders in
Polonnaruwa.

The applicant provided a number of documents, ngmel

1. A translated article entitledTamil doctor kidnapped in Colomhodated 19
September 2006.

2. An articles entitledGreat fear owing to increasing abduction and kdjliamil tedas
flee to Indid dated 15 September 2006.

3. An article entitled Intrusive attack in Medunkerni area — five peoplguding a doctor

killed” dated 10 August 2006.



An article entitled Bodies of Tamil couple abducted in Welikanda atiéckifound
dated 1 July 2006.

An article entitled Senthilmathan President of Tamil Congress Vavudisttict shot
dead dated 27 April 2006.

An article entitled Early morning search in Colombo — 21 youths fromtmo
arrested dated 22 September 2006.

An article entitled Tamil trader shot dead in Colombo yesterddsted 3 September
2006.

The applicant provided copies of photographs medgtid the killing of various persons.

Material provided to the Tribunal

The applicant provided a Statutory Declaration imolr he essentially reiterated his claims. In
summary the applicant claimed that:

Members of the Karuna group did not kill him be@atkey said he should pay the rest of
the money, in Lakhs Rupees. Itis possible thay thould kill him after getting the rest
of the money. Members of the Karuna group woullchkin because they knew that he
had helped the LTTE and also because they knewoti&bf his siblings was in the
LTTE and died subsequently. The reason for thisgothat the Karuna group was once
the Tigers. There is no evidence that Karuna gmwonld kill him only for money.

He fears that he would be persecuted by membetiseoKaruna group and the Sri
Lankan security forces because one of his siblvegsin the LTTE and had died. One
day the LTTE told his sibling that they were havingeetings and asked that they go to
the meeting. The sibling went to the meeting adahdt return. The LTTE said that one
member of each family should join the LTTE.

They went looking for this family member and wesleltoy the LTTE that they could not
tell them of their whereabouts. The sibling diduw they were shot by the army. The
body was brought to the house by the LTTE and abipat time did they know what
had happened. The place where the body was buasth town B, under the control of
the army. The intelligence unit people have al thlevant particulars of people who
died as martyrs. His sibling died at a time whéraiater became the Karuna group was
with the LTTE and they knew all about their deatlhere is a list called the martyrs’ list
and his family members have been included in thasb the logical sequence is that if
one member died as an LTTE martyr, the entire famgmbers would be branded as
belonging to the LTTE and it is impossible for themiive peacefully in an area under
the control of the army.

The army intelligence unit used to go to the agpitan Colombo. They used to go to
his shop and say that they wanted to make inquabesit him. They claimed that he was
an LTTE supporter and that he had helped themamichsoney to them. This occurred
on a number of occasions and on each occasionveetigam money to get out of the
problem. They troubled him a lot. The Karuna grauas once with the LTTE and they
know that he had assisted the LTTE. The Karunamend the army are one and the
same.



* He was arrested by Tamils in civilian clothes fritva Karuna group. He was detained in
a room in a camp and kept for a few days. Thene weople from the army and the
Karuna group there. They hit him and tortured hithey demanded money from him.
He still has the marks. He was arrested in Coloarimbhe does not know where they
took him. He telephoned his relative and madengements to jewellery in his home. A
part payment was arranged through his relative mdraled it to the Karuna group.

* Heis ayoung Tamil from the North of Sri Lankae Would be killed because he would
be branded by the Sri Lankan security forces agmlmer/supporter of the LTTE. He
fears persecution at the hands of the LTTE andiels Be would not be able to go to
areas controlled by the Tigers. The LTTE now ragsnpeople into their movement. If
he were to return he would be recruited as wed.dbles not want to be in the LTTE and
die like his sibling.

* In relation to issues raised by the delegate, ttus that he had travelled on many
occasions abroad. On all those occasions excetitddast journey he travelled out of
Sri Lanka for business purposes. The last timesfieSki Lanka was to protect his life
and he travelled out of Sri Lanka with an agene ditl all that the agent wanted him to
do. He stayed in country A only for two days arehito country B on the advice given
by the agent. Even in country B and as it was esipe for him to stay in the city, he
travelled to a smaller region and stayed there.céiae to Australia in the pretext of
doing business but his real reason was to seeleqgtiat in Australia. He told the
authorities in country D that he was going to Aallsarfor business.

» His former business partner contacted him andrwidthat since he has left Sri Lanka
and because of the troubles that the Army Invesstig&Jnit and the Karuna group gave
him, he too has fled Sri Lanka. He also told Hiatt&a Tamil boy who was working with
them had been arrested by the intelligence grodphad been taken.

In written submissions to the Tribunal, the migvatagent, acting for the applicant provided a
summary of the applicant’s claims and submittetttiapplicant continues to fear persecution
from the Sri Lankan security forces and the Kargraup. If the applicant were in an LTTE
controlled area, he would be at risk of persecutpthe LTTE. The applicant fits a profile of a
person at risk of human rights abuses in Sri Larl{@ applicant is Tamil. He comes from the
northern part of Sri Lanka. He has been forcedaevork for the LTTE and his sibling was
forcibly recruited by the LTTE and died. He hasméargeted by the Sri Lankan security forces
and the Karuna group. The human rights situatid@ri Lanka which has been poor for decades,
has deteriorated further in recent times. Thesmvieferred to a number of articles relating to
human rights issues in Sri Lanka. The Tribunal wesvided with photographs of the
applicant’s sibling’s funeral.

HEARING
The applicant appeared before the Tribunal to give @wig@ and present arguments. The

applicant was represented in relation to the revigwhis registered migration agent, who
attended the hearing.



Material received in the course of the hearing
The Tribunal received:
e The applicant’s Sri Lankan ID card (photocopied plated on file).
* A copy of a letter from the applicant’s wife to tapplicant.
* An article entitled Tamil teacher shot dead in Vavuriiydgated 10 February 2007.

e Copies of a Tamil newspaper dated 10 February 2007.

The applicant’s evidence

The Tribunal showed the applicant the statementigeal to the Department in support of his
application for a protection visa. The applicatdagnised the statement. The Tribunal asked
the applicant who assisted him in the preparati@dheapplication for a protection visa and the
statement provided in support. The applicant dttitat he wrote out a document in Tamil and a
friend of his assisted him by finding the transtat®he Tribunal asked the applicant if there was
anything in either the application or the statentbat he wanted to amend and the applicant
confirmed that he has nothing to amend.

The applicant gave evidence that he is of Tamihietty, and that he has several siblings. He
gave evidence that he came to Australia on andhinditad been on various business trips in
country A, B and E. The Tribunal asked the agplidor how long he was in country A and
when. He stated that he was not in country A fong time. He said it was for a few days. The
Tribunal asked the applicant when and for how lbagvas in country B. He stated that he was
there for several weeksand that he had been thdreee different occasions. He said on each
trip he would have been there for about severakaiee The Tribunal asked the applicant for
how long and when he was in country E. He saidvag there for a couple of months. The
Tribunal asked the applicant if the trips to thosentries were for business purposes and the
applicant stated that on the first few occasior®tmtry B they were business trips, however on
the last occasion he went there in order to exglmeossibility of seeking asylum in another
country.

The Tribunal asked the applicant if he sought amytucountry B and the applicant stated he did
not as it is not possible to seek asylum in couBtryrhe Tribunal asked him how he knew that
he could not seek asylum in country B and the apptistated that as the visa country B was
only used once and he cannot seek asylum. Healgtaeif a person is caught without a visa
they would be imprisoned. He confirmed that he éaev had a visa. The Tribunal indicated to
the applicant that the Tribunal needed to furtleersader his explanations about the reasons for
not seeking asylum in country B. The Tribunal asken if he had sought asylum in country E
and he stated that he did not as he did not haa@dgms when he was in country E. He said
when he was in country E the situation was nolydrdd. He statedthe problems were not
intolerable’. The Tribunal indicated that it would considarefully his explanations in relation
to not seeking asylum in country E. The Tribursklesd him if he had sought asylum in country
A. He stated that he was taken to country A byagent who said that he would organise
everything for him. He said the agent took hincdantry A with a plan to leave. The Tribunal
indicated that it would consider his explanationgelation to not applying for asylum in country
A. The applicant stated that to the best of hmMedge asylum status, is not granted in those



countries. The Tribunal indicated that it wouldlier consider the matter. The Tribunal put to
the applicant that the Tribunal needed to considhether the fact that he did not seek asylum in
any of these countries could raise doubts abougeheineness of his fear of persecution. The
applicant stated that in those countries if a pergould seek asylum, they would be thrown in
jail. The Tribunal asked how he knew that. Hel $ea knew it from other Sri Lankans who had
been imprisoned when they sought asylum. The Tabasked and the applicant confirmed that
he did not make attempts to seek asylum in anfi@tountries that he had visited. He stated
that the agent had promised to send him to othentdes. The Tribunal indicated to the
applicant that the fact that he had returned t@.&rka might suggest that he did not indeed fear
persecution. The applicant stated that he had&tito Sri Lanka but he faced a lot of problems
from the Karuna group that had arrested him ankl bom to a camp. He said he had to hand
over Rupees in order to enable his release. Tadybkked for more but he was released on the
condition that he would pay the remainder latee.sHid that subsequently he put pressure on his
agent to make arrangements for him. The Tribumditated that it would further consider his
explanations.

The Tribunal asked the applicant about his claiat ks sibling was forcibly recruited by the
LTTE. The applicant stated that at that time tiveye working and during a staff meeting they
were taken. The applicant was very tearful angt upset when discussing his sibling’s death.
He said he was very sad talking about his siblidg.said that his sibling was with the LTTE for
a number of years and was shot by the Sri Lankay.ar

The Tribunal asked the applicant if he has evenlbaeen by the LTTE and the applicant stated
that in the mid 1990s when the army moved inton#gffie was forced to work in a camp. The
applicant stated that he was in the camp for abcouple of weeks. The Tribunal asked him if
he had been taken by the LTTE on any other occadiba applicant stated that a few years later
when his family was relocating, the LTTE ordereah bhd help with bunkers and supply food. He
stated that he was constantly harassed by the LTHE.Tribunal asked the applicant if he had
ever been taken by the Sri Lankan security foroeslae applicant stated that he was not taken
into custody as such but they were enquiring aboat He said in they enquired about him on
a number of different occasions. The Tribunal dsitee applicant when those occasions
occurred. The applicant stated that he could exdll the dates but gave an estimated time of
occurrence. He said he was doing business atitiat He said he used to send money to the
army. He said he was interviewed by the army ligeahice several times. Upon further
guestioning by the Tribunal the applicant stated the first occasion occurred on [date]. He
said that he was accused of helping the LTTE. aie Ise had to pay a substantial amount of
Rupees in order for them to leave him alone. Tinleuhal asked the applicant about the other
occasions when the Sri Lankan security forces @adwbout him. He said the Sri Lankan
security forces enquired about him at regular vaks. He said he knew that this happened but
he could not recall the exact months or the dakbs.applicant stated that he was under constant
harassment by the Sri Lankan security forces bedaisgamily, as a result of his sibling’s death,
had been declared to be martyrs.

The Tribunal asked the applicant when were theratbeasions that he had been approached by
the army intelligence. He said that occurred saweeeksafter the initial visit. He said the
follow up visit would have occurred approximately[date]. The Tribunal asked the applicant
about the subsequent occasions when he was vigitdte army intelligence. The applicant
stated that this occurred several weeks after ther wisit. He said that on the last occasion
when he was visited by the army intelligence, thioa friend who spoke Sinhalese, he told
them that he was not associated with the LTTE. Tiriimunal asked him again when was the last



occasion when he was visited by the army. Hedtat this occurred towards the beginning of
[year]. The Tribunal asked the applicant if hewéhat the army intelligence wanted from him.
He said they were following intelligence about tbat he was able to bribe them..

The Tribunal asked the applicant if prior to [yela€l had been approached by the Sri Lankan
security forces. He stated that nothing happemied {o [year] as there was peace at the time.
The Tribunal asked him if he knew why they woulddnaome to see him in early [year]. He
stated that his sibling’s tomb is within the cohtrbthe army intelligence. He said they have a
full profile of his siblings and other members o family. He said he was shown a document
by the army intelligence about his sibling andfamily. He said the document had details about
his sibling and how they were a martyr. He sa&lthad a full profile of the family, and his
siblings. He said they had dates and they quesdibim further. The Tribunal indicated that it
would further consider the matter.

The Tribunal asked the applicant when members efkaruna group arrested him. The
applicant stated that members of the Karuna graasted him on [date] whilst he was having a
meal. He said he was put in a vehicle and he Wwadfblded. He said they travelled in the
vehicle for about 30 minutes. He said subsequdmlywas locked up in a room with no
windows. He said he was questioned about payrdghetLTTE and he told them that he had
no links to the LTTE. He said they did not acd@ptexplanation and accused him of helping the
LTTE. He said he was assaulted and ill treated.s&ld they wanted a substantial amount of
Lakhs Rupees. He said they pushed him. He sé&isesuently he contacted a relative who
assisted in giving the group a smaller amount enlitmn that the balance would subsequently
be paid. He said he was released from the canepsaldl subsequently he contacted an agent.
The Tribunal asked the applicant if he knew whheearmy camp was to which he was taken.
The applicant stated that although he knew thatdsetaken to an army camp, he did not know
to which army camp he was taken.

The Tribunal asked the applicant if he has evenl@elved in any activities of the LTTE and
the applicant confirmed that he has not.

The Tribunal asked the applicant about his claiat thembers of the PLOTE group members
had come to see him. He said at the time he wasngpand that the PLOTE group asked him
for money and he told them that he was helpinddmsly. He said that the building where he
worked was set on fire because he did not give mtmeembers of the PLOTE group. He said
he was arrested by members of the group and takarcamp. He said they wanted a large
amount of Rupees for his release. He said hisivelapoke with them in relation to family
difficulties which lead to the subsequent reducttbthe demanded amount which his relative
paid.

The Tribunal asked the applicant if he has anyriass operating in Sri Lanka currently and the
applicant stated he does not. He said his buspetser had been threatened and had to escape
as a consequence.

The Tribunal discussed with the applicant matgmalided (folios 65-73) in the course of the
hearing. The applicant gave evidence that the papes article refers to the death of his
relative. He stated that the relative who had beled had a sibling in the LTTE who is now
deceased. He said he had given money to the Kgnon@. The applicant stated that he does
not know why his relative had been shot. He saildwever thought that his relative had been



accused of being a supporter of the LTTE. He g8®dncident in relation to the killing of his
relative suggests that if he is suspected of biewglved in the LTTE, he could be killed.

The Tribunal referred to the letter in Tamil fronetapplicant’s wife. The applicant stated that
his wife is telling him about harassment by theyaamd that bullets had been fired. He said the
letter also referred to the Karuna group and timeyaabducting young females and sexually
assaulting them. He said his mother, his wife sihting planned to escape.

Post hearing submissions

The Tribunal received written submissions of thasat summarising the applicant’s claims, the
development of security problems in Sri Lanka,applicant’s fear of harm by the PLOTE and
Karuna groups and the applicant’s reasons foreekiag protection in countries A, B, D and E.
The advisor provided a number of reports relatmthe security situation in Sri Lanka.

COUNTRY INFORMATION

There are serious human rights issues in Sri Larfkee US Department of Stat®ri Lanka,
Country Reports on Human Rights Practices-200%leased by the Bureau of Democracy,
Human Rights and Labor- March 2006) notes that:

Sri Lanka is a constitutional, multiparty republigth a population of approximately 20
million. President Mahinda Rajapaksa,elected onéober 17 to a 6-year term, and the
225-member parliament, elected in April 2004 als@f®-year term, share constitutional
power. According to the preliminary report of tharBpean Union Election Observation
Mission (EUEOM), the November 17 presidential ébectvas generally conducted in a
professional and impartial manner, with the excaptof the boycott enforced by the
Liberation Tigers of Tamil Eelam (LTTE) in the rorand east, and was deemed an
improvement over the 2004 election. From 1983 W01, the government fought the
Liberation Tigers of Tamil Eelam (LTTE), a terrdrigganization that advocated a separate
ethnic Tamil state in the north and east of thentgu In 2001, the government and the LTTE
announced unilateral cease-fires and signed a foomase-fire accord in 2002. In 2003after
participating in six rounds of talks facilitated lilge Norwegian government, the LTTE
suspended the negotiations. The civilian autharigienerally maintained effective control of
the security forces, although some members oktth@isy forces committed serious human
right abuses.

The government generally respected the human rightgs citizens,although serious
problems remained. During the year both the govemrand the LTTE frequently violated
the 2002 peace accord. According to Sri Lanka Mwmg Mission (SLMM) statistics, the
LTTE committed 14 cease-fire violations for evecpthmitted by the government.Civilian
deaths due to land mines were drastically redudedugh a nationally coordinated
humanitarian demining effort. The government erthet@ergency regulations three times
during the year: twice following the December 2@84hami, and once following the August
12 killing of Foreign Minister Lakshman Kadirgamdie emergency regulations, which



remained in effect at year's end, permit arrestthenit warrant and nonaccountable
detentions for up to 12 months. The following humgints problems were reported:

« unlawful killings by government agents

+ high-profile killings by unknown actors

- politically motivated killings by paramilitary foes and the LTTE
« disappearances

-« arbitrary arrest and detention

- torture

« poor prison conditions

+ denial of fair public trial

- government corruption and lack of transparency
« infringement of religious freedom
 infringement of freedom of movement

« discrimination against minorities

There were numerous reports that armed paramiligagups, suspected of being linked to
the government or security forces, participatecarmed attacks during the year. These
groups included the Karuna faction of the LTTE, Hetam People's Democratic Party
(EPDP), and the People's Liberation OrganizationTaimil Eelam (PLOTE). The LTTE
continued to control large sections of the nortld aast and engaged in politically motivated
killings, disappearances, torture, arbitrary arrestd detention, denial of fair public trial,
arbitrary interference with privacy, denial of frdem of speech, press, of assembly and
association, and the recruitment of child soldiers.

The last few years have witnessed increased umagrtaoth politically and in relation to
security in Sri Lanka. In Colombo the major partiestinued to dispute the terms and agreed
outcomes of the peace process with outgoing PretsCleandrika Kumaratunga vacillating
between hardliners in the Sri Lanka Freedom P&BLP) and People’s Liberation Front
(Janatha Vimukthi PeramuralJVP) and the more conciliatory United Nationaitl? (UNP).

Of greater concern within the Tamil political eronment, a violent schism occurred early in
2004 when Colonel Karuna broke from the LTTE. Basedts eastern strong-hold of
Batticaloa, the Karuna faction — which is widelylibeed to receive support from the
government in Colombo — has engaged in an ongainggle in the north-east of the country
with regular LTTE forces with significant casuadtien both sides and making the north and
the east the most dangerous and volatile partgidig®ka. These tensions were further
exacerbated by the effects of Asian Tsunami whesladtated the eastern coast of Sri Lanka.
The results of these events have meant that theegwacess has stalled. The Government
rejected proposed peace talks in Norway and theB,Tifi turn, rejected a compromise
proposal by the Norwegian Government that peake s held at the international airport in
Colombo. A state of emergency was declared in &nka following the assassination of the
Foreign Minister, Lakshman Kadirgamar, on 12 Audd®@5, widely blamed on the LTTE
despite strong denials by the LTTE leadership.[OREE in turn has demanded a lifting of the
state of emergency, saying that it has put theefeasagreement at grave risk (Igbal Athas,
‘State of emergency declared in Sri LankaNN, 13 August 2005CX134530Q ‘Sri Lanka:
The target was peac&he Economistl8 August 20052X133021% ‘Sri Lanka’s Tamil Tigers
demand end to emergency ruleTIl, 28 August 2005CX133860Q ‘Sri Lanka PM agrees to
scrap plans to share power with Tigefgjence France Press@ September 2006X134343

‘Sri Lanka: Tamil Tigers reject Norwegian talks posal’, NRK, 9 September 2005,
CX134450 Perry, A. 2005, ‘Battle for Sri Lanka’,Time 13 November



http://www.time.com/time/asia/news/printout/0,978B829536,00.html — Accessed 19
December 2005 +ink; Balachandran, PK 2005, ‘Rajapaksa unlikely toetigsankan
applecart’, Hindustan Times Online 21 November
http://www.hindustantimes.com/2005/Nov/21/7752_¥852004100180006.hts Accessed
19 December 2005kink; ‘Incidents of violence between the LTTE and TaNational Front
(rebel faction led by Vinayagamoorthy Muralithagdias ‘Colonel’ Karuna)’ 2005, South Asia
Terrorism Portal, August
http://www.satp.org/satporgtp/countries/shrilankaéathase/violenceincidents.htnccessed
24 November 2005 +ink; Human Rights Watch 2005, ‘Sri Lanka: Politicalllitigs
Escalate’, 16 Augus€X131566 Human Rights Watch 2005, ‘Sri Lanka: Killings Hlgyht
Weaknesses in Ceasefire’, 11 February11378§.

Political violence is prevalent regardless of whsae happens to be in power. As noted in the
Home Office Reportor October 2004 where paragraph 4.40 presentsstatiof violent
incidents during the 2001 elections in which theRJMas successful. Another independent
source of information respecting the same electi@able CX83973 CISPravada Journal”
December 2001-remarked:

“Concern has been expressed over the violenceamuh up to, during and after the

elections, despite the deployment of 40,000 palifieers. Observers say the two
major parties, the UNP and the PA, were guiltyefyetrating violence. The Colombo

based Centre for Monitoring Election Violence (CME¥s recorded 2,734 incidents

of violence and election offences up to the paild 422 after the elections. These
included murder, attempted murder, hurt, grievoug,hassault, robbery and arson.

There were also incidents of threat and intimidatgmd damage to property. Fifty five

people, including 17 on election day, were killed éhree were 88 attempted murders
and 262 incidents of arson. Twenty incidents cfuse of state property and 43
election offences were recorded. In several plagkestion monitors were attached.

A curfew immediately after the election could n@vent tShe violence continuing.

The PA, which was the ruling party before the ébast, was responsible for 1346

incidents and the UNP for 1021.”

BBC NEWS provides a good summary of events in Sridnka — as follows

Peace moves

2002 February - Government and Tamil Tiger rebels sigtermanent ceasefire agreement,
paving the way for talks to end the long-runningftiot. The peace initiative is sponsored by
Norway.

2002March-May - De-commissioning of weapons begins;rthad linking the Jaffna peninsula
with the rest of Sri Lanka reopens after 12 yepassenger flights to Jaffna resume.

2002 September - Government lifts ban on Tamil Tigeasebel demand. First round of talks
begins in Thailand. Both sides exchange prisonfesspfor first time. Rebels drop demand for
separate state.

2002December - At peace talks in Norway the governnaguit rebels agree to share power.
Under the deal, minority Tamils would have autonamthe mainly Tamil-speaking north and
east.

2003February - Peace process talks get under wayrimBe



2003 April - Tamil Tigers suspend their participatiom peace talks, saying they are being
marginalised.

2003May - Country's worst-ever floods leave more th@f people dead and drive some 4,000
people from their homes.

Political crisis

2003November - President Kumaratunga dismisses thieisters, suspends parliament. She
had been at odds with government over peace prdeadsament reopens after two weeks but
negotiations with Tamil Tigers are put on hold.

2004 March - Renegade Tamil Tiger commander, known asuka, leads split in rebel
movement and goes underground with his supporters.

2004 April - Early general elections held amid politiggower struggle. Party of President
Kumaratunga wins 105 of 225 parliamentary sealiindashort of overall majority. Mahinda
Rajapakse sworn in as prime minister.

2004 July - Suicide bomb blast in Colombo - the finstls incident since 2001 - raises fears for
the fragile peace process.

2004 December - More than 30,000 people are killed wimassive waves, generated by a
powerful undersea earthquake off the coast of Iaediay devastate coastal communities.
Hundreds of thousands are forced from their hoiftesgovernment declares a national disaster.

2005June - Deal reached with Tamil Tiger rebels taesmearly $3bn in tsunami aid among
Sinhalas, Tamils and Muslims. Sinhala nationahN&® yparty pulls out of coalition in protest.

2005 August - State of emergency declared after Forbgnster Lakshman Kadirgamar is
assassinated.

2005November - Mahinda Rajapakse, prime minister atithhe, wins presidential elections.
Most Tamils in areas controlled by the Tamil Tigdosnot vote.

Mounting violence

2006February - Government and Tamil Tiger rebels dedlaeir respect for the 2002 ceasefire
at talks in Geneva.

2006 April - Explosions and rioting in Trincomalee, time north-east, leave 16 people dead.
Police blame Tamil Tiger rebels for the blasts,ahlitome amid a marked escalation in deadly
violence.

A suicide bomber attacks the main military compoum@olombo, killing at least eight people.
The military launch air strikes on Tamil Tiger tatg.

2006May - Tamil Tiger rebels attack a naval convoyridadfna. International monitors describe
the deadly attack as a "gross violation" of the20@8asefire.

2006June - 64 people are killed in a mine attack bnsin Anuradhapura district. Days later,
more than 30 people are killed in a land and séseldzetween government forces and Tamil
Tiger rebels.

Tamil Tigers insist that most of the 65-personLa@nka Monitoring Mission be replaced in light
of an EU terror ban against the rebels.

2006August - Tamil Tiger rebels and government fordash in the north-east. It is the worst
fighting since the 2002 ceasefire. Hundreds of feeape killed and the UN says tens of
thousands have fled their homes.



2006 September - The government says it has pushed Tager rebels from the mouth of
strategic Trincomalee harbour. This is seen aBrdtenajor capture of enemy territory by either
side since a 2002 ceasefire.

20060ctober - A suicide bomber attacks a military amn\killing more than 90 sailors.
Tamil Tigers attack a naval base in Galle, thelset city frequented by tourists.

Peace talks resume in Geneva but fail over thdg'abmmand that the government reopen a key
highway to Tamil-dominated Jaffna peninsula thas wlased owing to fighting in August.

2007 January - After weeks of heavy fighting the milytgays it has captured the Tamil Tiger
stronghold of Vakarai, in the east. Tens of thodsanf civilians flee the area.

President Mahinda Rajapakse’'s government secloag-&lusive parliamentary majority after
25 opposition MPs defect to its ranks.

2007 February - Unidentified gunmen shoot dead a Hipdast days after he welcomed
President Rajapakse to the former Tamil Tiger gfhoid of Vakarai. The government blames
the killing of Selliah Parameswar, an ethnic Tanwh Tamil Tiger rebels, who deny
responsibility. fittp://news.bbc.co.uk/1/hi/world/south_asia/counpmpfiles/1166237.stin

FINDINGS AND REASONS

On the basis of the available information, the Uiniéal is satisfied that the applicant is a Tamil
national of Sri Lanka and that he is outside tloaintry.

On the basis of the available information and instderation of the evidence as a whole, the
Tribunal is satisfied that the applicant has a sMialinded fear of persecution for Convention
reasons.

The Tribunal conducted a relatively lengthy hearaxgploring in details the applicant’s claims.
Whilst the Tribunal notes that there were variouslentiary problems in the applicant’s oral
testimony, the Tribunal is satisfied that they wareor and as such the Tribunal has decided not
to place much emphasis on those matters. Ov#ralgpplicant’'s evidence was consistent and
plausible. The applicant was very tearful and when he talked about the circumstances
surrounding his sibling’s death who had been tdlkettie LTTE and later shot by the army. The
Tribunal got an impression that the emotions diggdeby the applicant were genuine. Further,
the applicant’s claims are consistent with indegena@ountry information about Sri Lanka.

For those reasons and in consideration of the ae&las a whole, the Tribunal is satisfied that
the applicant’s sibling was shot by the Sri Lan&emy, after they had been forcibly recruited by
the LTTE. The Tribunal is satisfied that the apatit was forced by the LTTE to work in a
camp, for several weeks. The Tribunal is satistieat when the applicant's family was
relocating, the LTTE ordered the applicant to heith bunkers and supply of food. The
Tribunal is satisfied that at various times, thelemant was harassed by the LTTE who
demanded large sums of money which the applicarticwt pay. The Tribunal is satisfied that
the Sri Lankan security forces enquired about gpieant on a number of different occasions
and that he sent money to the army. The Tribuc@@ts as being plausible that the applicant
was accused of helping the LTTE and that he hadya bribe in order for the security forces to
leave him alone. The Tribunal accepts as beingsgée that the applicant was harassed by the
Sri Lankan security forces because his family, i@salt of his sibling’s death, had been declared
to be martyrs. The Tribunal accepts as being féuthat the security forces have a profile of



his family. The Tribunal accepts as being plagsibat the applicant was shown a document by
the army intelligence about his family.

The applicant fears harm by the PLOTE group, a Taaiamilitary organisation that has
supported the Sri Lankan security forces and isiclened to be hostile to the LTTE and its
supporters. The Tribunal gives the applicant taeeffit of the doubt and accepts as being
plausible that members of the PLOTE group wentet lim asking for money and that his
building where he worked was set on fire for nogrpant to the PLOTE group, that he was
arrested by members of the group and taken to a,dhiat they wanted large amount of Rupees
for his release but following negotiations, the deated amount was reduced which his relative
paid.

The Tribunal gives the applicant the benefit of doeibt and accepts as being plausible that
members of the Karuna group arrested him whilstdeehaving a meal. The Tribunal accepts as
being plausible that the applicant was subsequéttked up in a room with no windows, that
he was questioned about payment to the LTTE, #hatds accused of helping the LTTE, that he
was assaulted and ill treated, that they wantagbatantial amount of Lakhs Rupees, that he
contacted his relative who assisted in giving theug a part payment on condition that the
balance would subsequently be paid.

The Tribunal gives the applicant the benefit ofdbebt and accepts as being plausible that the
relative who has recently been killed had a sibimtne LTTE who is now deceased and that it
is plausible that his relative had been accusdutiig a supporter of the LTTE. The Tribunal
gives the applicant the benefit of the doubt arzkpts as being plausible that that his wife is
harassed by the army in Sri Lanka.

The Tribunal finds that the applicant has suffeferm amounting to persecution as
contemplated by the Convention. The TribunalisBad that the harm happened for reasons of
the applicant’s race (Tamil) and his imputed pciditi opinion arising from his sibling’s
involvement, albeit forced, in the LTTE. The Uggartment of State Report (20@6,pra
noted that althoughThere were no confirmed reports of politically mated killings by the
government; however, it was often alleged that paligary groups, sometimes with the aid of
the government, engaged in targeted killings oitipal opponents. The government and the
army denied the allegations. Human rights orgamizet and other sources reported an increase
in encounter killings by police. At year's endthenan Rights Commission (HRC) reported that
police killed 25 individuals in police custody. THRC determined that 20 of those individuals
died as a result of torture in police custody dgrihe year (see section 1.c.)'The evidence
before the Tribunal suggests that there is a featce that the Sri Lankan authorities, PLOTE
and the Karuna group would regard the applicantéstamily as sympathetic to the LTTE and
would therefore target them. Furthermore, the Trddus satisfied that if the applicant were to
return to Sri Lanka, as a Tamil, there is a realhde, particularly as a trader, that he would be
targeted by the LTTE for financial support andéaruitment. There is evidence that the LTTE
continue to target and intimidate other Tamils.amarticle entittedEmbark on a concerted
campaign against LTTE terroris(http://lankaweb.com/news/items06/2003-1.Hihe author
noted that Although LTTE claims they are fighting for the tiglof the Tamil people.....Their
[Tamil people]children are abducted and forcibly trained as LTddenbaters and are forced to
pay heavy illegal taxes to the LTTE on all esséobanmodities and punishment by kangaroo
courts..” In an article on 15 March 200Bunding the “Final war” — LTTE Intimidation and
Extortion in the Tamil Diasporéttp://www.colombopage/archive/March1515854.hrtlis
reported thatthe LTTE’s use of intimidation, harassment, extorsand even physical violence



against members of the Tamil diaspora is effegtigéfling Tamil dissent regarding on-going
LTTE human rights abuses in Sri Lanka. The LTTarigng Tamils, including those who do
not support the LTTE, to provide financial supgortL TTE operations, including its continuing
pattern of child recruitment and political killingsThat article refers to a Human Rights Watch
Report concluding that the LTTE even target Tawisag outside of Sri LankaKunding the
“Final war” — LTTE Intimidation and Extortion in te Tamil DiasporaHuman Rights Watch,
March 2009.

The Tribunal considers that the persecution whiehejpplicant fears involves ‘serious harm’ as
required by paragraph 91r(1)(b) of the Migratiort Acthat it involves a threat to his life or
liberty or significant physical harassment or itatment. The Tribunal considers that the
applicant’s race and his imputed political opinians the essential and significant reasons for
the persecution which he fears, as required bygpaph 91r(1)(a), and that the persecution
which he fears involves systematic and discriminatmnduct, as required by paragraph
91r(1)(c), in that it is deliberate or intentioraid involves his selective harassment for one or
more of the five Convention reasons, namely his @ imputed political opinion. Since the
applicant fears harm from Sri Lankan military greughe Tribunal considers that there is no part
of Sri Lanka to which he could reasonably be exgabt relocate where he would be safe from
the persecution which he fears.

The Tribunal finds that the applicant is outside ¢ountry of nationality, and for the reasons
given above, the Tribunal finds that he has a Yeelhded fear of being persecuted for reasons of
his race and his imputed political opinion if herevéo return to Sri Lanka now or in the
reasonably foreseeable future. The Tribunal fitndé the applicant is unwilling, owing to his
fear of persecution, to avail himself of the prditat of the Sri Lankan government.

Prior to travelling to Australia, the applicant wém countries A, B, D and E. There is nothing
in the evidence before the Tribunal to suggesttti@applicant has a legally enforceable right to
enter and reside in any country other than his tgwf nationality, Sri Lanka. The Tribunal
therefore finds that the applicant is not exclufleth Australia’s protection by subsection 36(3)
of the Act (sed\pplicant C V Minister For Immigration And Multidulal Affairs[2001] FCA

229; upheld on appedllinister For Immigration And Multicultural Affairg Applicant G2001)

116 FCR 154). It follows that the Tribunal is sé&d that the applicant is a person to whom
Australia has protection obligations under the |ge&s Convention as amended by the Refugees
Protocol. Consequently the applicant satisfiesctiterion set out in paragraph 36(2)(a) of the
Migration Act for the grant of a protection visa.

CONCLUSIONS

The Tribunal is satisfied that the applicant isespn to whom Australia has protection
obligations under the Refugees Convention. Theedfur applicant satisfies the criterion set out
in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratiati the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a persorwftom Australia has protection obligations
under the Refugees Convention.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of hyaieant.
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