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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1477 of 2008

SZMJJ
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1.

This is an application pursuant to s.39B of dbdiciary Act 1903Cth)
and Part 8 Division 2 of theligration Act 1958(Cth) (“the Act”) for
judicial review of a decision of the Refugee Reviénbunal (‘the
Tribunal ”) dated 4 May 2008 and handed down on 13 May 2008.

The applicant claims to be a citizen of the Peoplepublic of China
(“the PRC’) (“the Applicant”).

The Applicant arrived in Australia on 22 Octobef2(having departed
legally from the PRC on a passport issued in hen ome and a
visitor’s visa.

On 2 November 2007, the Applicant lodged an appboafor a
protection (Class XA) visa with the Department ofnhigration and
Multicultural Affairs (“the Department’) under the Act.
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5. On 29 January 2008, a delegate of the First Regmindthe
Delegaté€) refused the Applicant’s application for a prdiea visa.

6. On 22 February 2008, the Applicant lodged an appba for review
of the Delegate’s decision by the Tribunal.

7. On 13 May 2008, the Tribunal affirmed the decisainthe Delegate
not to grant a protection visa.

8. On 10 June 2008, the Applicant filed an applicationthis Court
seeking judicial review of the Tribunal’s decision.

Legislative framework

9. Section 65(1) of the Act authorises the decisiotken#o grant a visa if
satisfied that the prescribed criteria have beeh iHewever, if the
decision-maker is not so satisfied then the vispliegition is to be
refused.

10. Section 36(2) of the Act relevantly provides thatrterion for a
protection visa is that an applicant is a non-eitizn Australia to
whom the Minister is satisfied that Australia hgsretection obligation
under the Refugees Convention as amended by they&es Protocol.
Section 5(1) of the Act defines “Refugees Convaritiand “Refugees
Protocol” as meaning the 1951 Convention relatimghe Status of
Refugees and 1967 Protocol relating to the Stdtéetugees.

11. Australia has protection obligations to a refuge@\astralian territory.

12. Article 1A(2) of the Convention relevantly definesrefugee as a
person who:

“‘owing to a well-founded fear of being persecutedreasons of
race, religion, nationality, membership of a pauii@r social
group or political opinion, is outside the countif/his nationality
and is unable or, owing to such fear, is unwillitmgavail himself
of the protection of that country; or who, not hayia nationality
and being outside the country of his former habiteaidence, is
unable or, owing to such fear, is unwilling to netuo it.”
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13.

Section 91R and s.91S of the Act refer to persecwtind membership
of a particular social group when considering AetidA(2) of the
Convention.

The Applicants application for a protection visa

14.

15.

16.

SZMJJ v Minister for Immigration & Anor [2008] FMCA115

In her protection visa application, the Applicalsimed that she feared
persecution because she is a Falun Gong practitidihe Applicant

claimed that her husband was killed in 2002 fomgea Falun Gong
practitioner. The Applicant claimed that in the PRKkre is no

religious freedom and that she was persecuted @bert Falun Gong
beliefs. The Applicant further claimed that if slhere to return to the
PRC she would be sent to prison or institutiondlise a mental

hospital for being a Falun Gong practitioner.

In addition to her protection visa application, #eplicant forwarded
to the Department an additional statement on 28eNter 2007. In
her statement, the Applicant said that since hariage in 1997 she
had lived in Changchun, the hometown of Li Hongthe founder of
Falun Gong. The Applicant stated that her auntkremivn Li Hongzhi
for many years and had run a Falun Gtegunselling station”in the
Kaihe District. The Applicant stated that her hugb&ad been one of
her aunt’s followers and that after practising ¢éxercises for a period
of time his “lumbar muscle strain” condition had improved. The
Applicant stated that the practitioners continuggractice in secret in
a garage after Falun Gong had been declared illeghthat sometimes
she would join them. The Applicant stated that 6nSeptember 2001
police arrested her husband, aunt and two otheplpdor illegally
practising Falun Gong. The Applicant further statiedt her husband
was then detained for a year and had suffered i@guwhilst in
detention requiring hospitalisation. The Applicatdted that four days
after her husband’s release from hospital he wlsdkby a police
truck on his way to practice Falun Gong.

The Applicant stated that, after her husband’sidesdite appealed to the
authorities for help, however, received no ansWke Applicant stated
that police then warned her that she would be semirison if she
continued to appeal to the authorities becausewstsinterrupting
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social order”. The Applicant further stated that there were nman
rights or freedom in the PRC.

The Delegate’s decision

17. On 29 January 2008, a delegate of the First Regmndthe
Delegaté€) refused the Applicant’s application for a prdiea visa on
the basis that the Applicant is not a person to nwhiustralia has
protection obligations under the Refugees Convardi® amended by
the Refugees Protocoltffe Conventiori’).

18. The Delegate found that the Applicant’s furtheromhation, provided
by her at an interview with the Department in relato her husband’s
practice of Falun Gong and her discovery of hisesr was
“unconvincing. The Delegate found the Applicant’s claims of st
for justice for her husband to bsuperficial and lacking in detdil
The Delegate found that, based on country inforondbefore it, it was
unlikely that the Applicant would have been ableldave the PRC
without incident on a passport issued in her owmeaf she was of
adverse interest to the PRC authorities. The D&tedaund the
Applicant’s knowledge of Falun Gong to blieaSic at bestand limited
to performing some of the exercises.

19. On 22 February 2008, the Applicant lodged an appba for review
of the Delegate’s decision by the Tribunal. The Wgamt provided no
further material in support of the review applioatiOn 13 May 2008,
the Tribunal affirmed the decision of the Delegatst to grant a
protection visa.

The Tribunal’s review and decision

20. On 6 March 2008, the Tribunal wrote to the Applicarforming her
that the Tribunal had considered the material lgefobut was unable
to make a favourable decision on that materialeldime letter invited
the Applicant to attend a hearing on 16 April 2608jive oral evidence
and present arguments. The Applicant attendedhbating and gave
oral evidence.
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21. On 16 April 2008, the Applicant gave evidence & Hearing before
the Tribunal in which the Applicant expanded upen \Written claims.

22. The Tribunal noted that it had before it the Dempaint’s file.

23. The decision of the Tribunal is accurately sumneati®y the First
Respondent in his written submissions as follows:

“Tribunal’s Decision

9. In coming to its decision to affirm the decisminthe delegate
the Tribunal reviewed at length the claims and emwk. Firstly, it
reviewed the applicable law in unobjectionable ternit then set
out the applicant’s claims and evidence. Finaityset out its
findings and reasons.

10. The Tribunal did not accept the applicant hadgenuine
desire to practise Falun Gong and therefore did aotept she
would be persecuted by being prevented from piagtigalun
Gong if she returned to Chiha

11. The Tribunal accepted that the applicant hadjaged in
Falun Gong activities in Australia. However, it svaot satisfied
that she had engaged in that conduct in Australfeeovise than
for the purpose of strengthening her refugee claitccordingly,
the Tribunal disregarded the applicant’s conduct Awustralia
pursuant to s.91R(3) of the Act.

12. The Tribunal accepted the applicant’s husbard & Falun
Gong practitioner. However, the Tribunal did naicapt that the
husband’s death had anything to do with Falun Gdiegause the
death certificate indicated he had died in a cacidenf. The

Tribunal did not accept the applicants claims sheaote

complaint letters to the police and to have subsetly been
harassed by the polite

13. The Tribunal did not accept that before the lmppt left
China she was being constantly harassed by he epdlecause
she had written appeal letters and they had beemiwg her not
to do this, and also because they suspected that vgas
practising Falun Gong and wanted to check she veds n

1 GB 111 at [60].
2GB 111 at [61].
®GB 111 at [62].
4GB 111 at [62)].
® GB 111 at [63]-[64].
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14. The Tribunal did not accept that if the apphitaeturned to
China she would practise Falun Gong, nor did sheeat that
she had written letters of complaint about her famts death, or
would do so in the futute

15. Finally, the Tribunal rejected the applicant&im to have
been shunned by people because they knew her ltusizmna
Falun Gong practitionet

16. The Tribunal was not satisfied the applicanteth a real
chance of Convention based persecution.

17. The Tribunal found the applicant was not a parso whom
Australia owed protection under the Act.”

The proceeding before this Court

24. The Applicant was unrepresented before this Coltlbagh had the
assistance of a Mandarin interpreter. The Applided participated in
the NSW RRT Legal Advice Scheme.

25. The Applicant confirmed that she relied on the gasicontained in an
application filed on 10 June 2008.

26. The grounds of the application are expressed @skiellows:

“1. Jurisdictional error has been made. | did natgefusal letter
from DIAC.

2. Procedural Fairness has been denied. RRT did umss
favourable cases to my application.”

27. Each of the grounds was interpreted for the assistaf the Applicant
and the Applicant was invited to make submissionsupport of each
of the grounds and in support of her applicatiomegally. The
Applicant confirmed that she had filed no evidencesubmissions in
support of her application. She made no meaningfal submissions
in support of her application for judicial revieather than to reiterate
her claims.

®GB 111 at [64].
"GB 111 at [65].
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Ground 1 —*“Jurisdictional error has been made. | did not ge¢fusal
letter from DIAC.”

28. Ground 1 is a complaint by the Applicant that she ot receive
notification of the Delegate’s decision.

29. Section 66(1) of the Act provides that the refusafjrant a visa by the
Minister must be notified to an applicant in theguoribed way. Section
66(2) provides that certain information that must grovided in any
such notification. Section 494B of the Act sets thé ways in which
such a notification may be given to an applicanéctten 494D
provides that if a person appoints an authorisegpient, then the
Minister must give any documents to that persotherathan the visa
applicant. In this case, the Applicant appointecatihorised recipient.

30. Notification of the Delegate’s decision was sentthe Applicant’s
authorised recipient at the address identified Hey Applicant in the
form nominating the authorised recipient. A copy tbe letter of
notification is in the Court Book, marked ExhibiR1On the face of
that letter it was sent, by registered mail to Applicant’s authorised
recipient. The letter contained the relevant stajutinformation
required by s.66(2) of the Act.

31. In any event, s.66(4) provides that failure to givatification of a
decision does not affect the validity of a decisaml the Tribunal still
has power to review the Delegate’s decisidubair v Minister for
Immigration & Multicultural and Indigenous Affair004) 211 ALR
561 at [32]).

32. In the circumstances, the Applicant was notifiedtloé Delegate’s
decision in accordance with the statutory regimed &) therefore,
deemed to have been notified of the Delegate’'ssaeti

33. Accordingly, ground 1 is not made out.
Ground 2 — “Procedural Fairness has been denied. RRT did nateu
favourable cases to my application.”

34. Ground 2 is not supported by particulars or subiomss The Applicant
had nothing further to say in support of ground 2.
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35.

36.

37.

38.

39.

40.

A fair reading of the Tribunal’s decision makesacléhat the Tribunal
had regard to the Applicant’s written claims andlagvidence. The
Tribunal explored the Applicant’s claims with herthe hearing and
put to the Applicant matters of concern that th@dmal had arising
from her evidence.

A fair reading of the Tribunal’s decision makesacléhat the Tribunal
put to the Applicant country information beforghat suggested that a
person who had come to the adverse attention oPBRE authorities
would experience difficulty in obtaining a legalgsaort.

The Tribunal did not accept that the Applicant hagenuine desire to
practice Falun Gong and therefore was not satigted she would
suffer persecution by being prevented from prasgidralun Gong if
she were to return to the PRC.

The Tribunal considered the Applicant’s claims o&gticing Falun
Gong in Australia, however, was not satisfied tiia@ Applicant
engaged in such conduct other than for the purpoSssengthening
her claim to be a refugee. The Tribunal noted that, the
circumstances, pursuant to s.91R(3) of the Act @swequired to
disregard the conduct of the Applicant in Austradia evidence in
support of her review application.

The Tribunal rejected the Applicant’s claims of rgeiharassed by
police in the PRC because she had writippeal lettersin respect of

her husband’s death. The Tribunal rejected the idapt's evidence
that her husband’s death had anything to do wihphactice of Falun
Gong. The Tribunal did not accept that there iseal ichance the
Applicant would be denied the capacity to earrvimdj or otherwise be
persecuted by reason of her association with hglodnd or his family
in circumstances where her husband was a Falun @@uogjtioner.

At the heart of the Tribunal’s affirming of the d&on under review
was its adverse credibility findings in respect die Applicant’s
commitment to Falun Gong; her claims of persecuiiothe PRC by
reason of letters of complaint that she allegediptay to the police
following her husband’s death; and, the Tribunfditure to accept the
Applicant’s claim that her husband’s death had lsingt to do with
Falun Gong. In addition, the Tribunal had regard dountry
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41.

42.

43.

SZMJJ v Minister for Immigration & Anor [2008] FMCA115

information before it that it found suggested tlighe Applicant had
come to the attention of authorities and had acpalecord‘this was
precisely the sort of information which the autties would have been
concerned about in granting the applicant to goreeas.”

There was no information relied upon by the Tridunaaffirming the
decision under review that enlivened the obligaiah s.424A(1) of
the Act. The country information to which the Tmital had regard and
which formed part of the Tribunal's reasons foiraifng the decision
under review was information that was specificalkcluded from the
obligations of s.424A(1) of the Act by reason ofZlA(3)(b) of the
Act (VJAF v Minister for Immigration and Multicultural nal
Indigenous Affairg2005] FCAFC 178 at [12]-[18]).

It is unclear from reading the Tribunal’'s decisi@cord whether or not
the Tribunal told the Applicant that it would giveer information

which it considered to be part of the reason féirraing the decision

under review pursuant to s.424AAof the Act. It sspible to draw such
an inference where the Tribunal stated the follgwin

“l indicated to the applicant that | was going tavg her some
information which | considered would be the reasmma part of

the reason, for affirming the decision under reviéwundicated

that | would explain the information to her so tishie understood
why it was relevant to the review and that | woallsb explain the
consequences of the information being relied upomfiirming

the decision under review. | indicated that | woualsk her to
comment on or to respond to the information. | ¢ated that if
she wanted additional time to comment on or resptmdhe

information she could tell me and | would then e¢deswhether
to adjourn the review to give her additional tim¢CB:107)

However, if the Tribunal's words above were intethd® be in
compliance with s.424AA(b) of the Act, it is my wehat s.424AA(b)
of the Act requires specific compliance in respetteach piece of
information intended to be given by the Tribunal ao applicant
pursuant to s.424AA of the Act. Section 424AA(a}lod Act states that
the Tribunal may orally give to an applicardi€ar particulars of any
informatiori’ that the Tribunal considers would be the reasopast of
the reason for affirming the decision under reviéa.my mind, if the
Tribunal is intending to engage s.424AA of the Actnust give €lear
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44.

45.

46.

particulars’ of each piece of information which it is giving tthe
applicant and to do so in accordance with s.424AAfbthe Act in
respect of each of the particulars. To refer ivaspecific sense, as the
Tribunal has in the passage quoted above, to thairemments of
S.424AA of the Act cannot, to my mind, be compliamth s.424AA
of the Act.

In any event, after the Tribunal made the gendatement referred to
above, it went on to identify aspects of the Apgtits claims that were
part of the reason for affirming the decision undeiew. Even if the
Tribunal was intending to give such information ttee Applicant
pursuant to s.424AA of the Act, s.424AA of the Aldes not impose
any standard mandatory obligation on the Tribumalike s.424A(1) of
the Act SAAP v Minister for Immigration and Multiculturalnd
Indigenous Affairg2005) 228 CLR 294 [77]). Therefore, a failure by
the Tribunal to give information in strict accordanwith s.424AA is
not a failure that goes to the heart of the denisimaking process
(SZMHL v Minister for Immigration & Anof2008] FMCA 1160 at
[46] — [47]).

In the circumstances, s.424A of the Act appliesrespect of all
information which formed part of the Tribunal’'s seas for affirming
the decision under review. However, the informationwhich the
Tribunal had regard was either information giventhg Applicant to
the Tribunal for the purposes of her review appicca or was
information that was not specifically about the Apgnt and was just
about a class of persons of which the Applicant \wasnember.
Sections 424A(3)(a) and 424A(3)(b) of the Act ex@ds such
information from the obligations of s.424A of thetA

A fair reading of the Tribunal’s decision recorddaits review makes
clear that there was no denial of procedural fasniey the Tribunal.
The Tribunal complied with the statutory regimetle making of its

decision, including the conduct of its review. Threlings made by the
Tribunal were open to it on the evidence and matéefore it and for

the reasons it gave. The Tribunal applied the cbteav to its findings

in concluding that it was not satisfied that thepAgant has a well-

founded fear of persecution for a Convention-relatason if she were
to return to the PRC now or in the reasonably feeable future.
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47. Ground 2 is otherwise no more than a disagreeméhtthe findings
and conclusions of the Tribunal. Such a complamités merits review
which this Court cannot undertakéifister for Immigration and
Ethnic Affairs v Wu Shan Liang and Q996) 185 CLR 259 at 272;
Abebe v Commonwealth of Austra(tt999) 162 ALR 1Minister for
Aboriginal Affairs & Another v Peko-Wallsend Ltd @thers (1985)
162 CLR 24 at 41per Mason J).

48. Accordingly, ground 2 is not made out.

Conclusion

49. The Tribunal’'s decision is not affected by jurighoal error and is
therefore a privative clause decision. Accordinglyysuant to s.474 of
the Act, this Court has no jurisdiction to inteder

50. The proceeding before this Court is dismissed wat$ts.

| certify that the preceding fifty (50) paragraphs are a true copy of the
reasons for judgment of Emmett FM

Associate: S. Kwong

Date: 20 August 2008
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