FEDERAL COURT OF AUSTRALIA

SZL XI v Minister for Immigration and Citizenship [2008] FCA 1270

MIGRATION - Refugee Review Tribunal — judicial review — gdaral fairness — whether
‘information’ for the purposes of s 424AA of tiMigration Act 1958(Cth) has the same
meaning as ‘information’ for the purposes of s 4pl/fof such Act.

Convention Relating to the Status of Refugees a85dmended by tHerotocol Relating to
the Status of Refugees 1967

Federal Court RuleéCth) O 62 r 4(2)(c)

Migration Act 1958 Cth) ss 36(2)(a), 91R, 359AA, 424A, 424AA, 425

Chan Yee Kin v Minister for Immigration and EthAiairs (1989) 169 CLR 379 followed
Minister for Aboriginal Affairs and Another v Pekallsend Limited and Othe(4986) 162
CLR 24 followed

NAHI v Minister for Immigration and Multiculturalrad Indigenous Affair$2004] FCAFC
10 followed

Re Minister for Immigration and Multicultural Afiai Ex parte Durairajasinghanf2000)
168 ALR 407 followed

SZBYR and Another v Minister for Immigration andizénship and Anothef2007) 235
ALR 609 followed

SZLXI v Minister for Immigration and CitizenshipdaAnor[2008] FMCA 759 affirmed
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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 895 OF 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZLXI
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: COWDROY J
DATE OF ORDER: 21 AUGUST 2008
WHERE MADE: SYDNEY

THE COURT ORDERSTHAT:

1. The appeal be dismissed.

2. The Appellant pay the costs of the First Respahth the amount of $2,500 pursuant
to O 62 r 4(2)(c) of th&ederal Court RulegCth).

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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The appellant appeals from the decision of Feddedistrate Scarlett delivered on
26 May 2008 which dismissed an application for giadireview of a decision of the Refugee
Review Tribunal (‘the Tribunal’) handed down on R@cember 2007 (se&ZLXI v Minister
for Immigration and Citizenship and An{008] FMCA 759). The Tribunal had affirmed a
decision of a delegate of the Minister for Immigsatand Citizenship (‘the Minister’) to

refuse to grant a Protection (Class XA) visa (jpinetection visa’) to the appellant.

BACKGROUND

The appellant is a citizen of the People’s RepubliChina (‘the PRC’). The appellant
arrived in Australia on 7 July 2007 and lodged ppliaation for the protection visa with the
Department of Immigration and Citizenship on 20 Astg2007. A delegate of the Minister
refused the application for the protection visa3dnAugust 2007. On 28 September 2007 the
appellant made an application to the Tribunal foe\aew of the delegate’s decision.

Before the Tribunal the appellant claimed to h&éeen recruited by the People’s
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Liberation Army (‘the army’) in October 1982 as angineer. The appellant claimed that
after being demobilised he became a goldsmith ark®99 established his own business in
Wauxi City. The appellant claimed that as he wasanlaical in Wuxi City he became a victim
of corruption at the hands of the local officials.

The appellant claimed that he kept in contact witfliend from the army (‘Mr Y’)
who worked for the Hydrology and Water Resource Mwimg Bureau of Taihu Lake Basin
Administration Bureau as an environmental engime®006. Taihu Lake was a major water
source for Wuxi City. The appellant claimed thatate April 2007 blue-green algae, which
contains toxins harmful to humans, was discovereddihu Lake. However, the appellant
claimed that the President of the Hydrology and a/&esource Monitoring Bureau and the

Secretary of the China Communist Party kept thisrmation secret from the public.

The appellant claimed thatround’ 28 April 2007 Mr Y drafted a report on the blue-
green algae pollution in Taihu Lake. The reporegddly emphasised the threat posed by
such pollution to those people supported by the.ldkhe report also allegedly urged the
government tddestroy corruption. The appellant claimed that Mr Y supplied him witte
report and that he, the appellant, distributed réport to the media and to an academic
institution. He claimed that neither televisiont&tas nor newspapers carried the story for
some time. However, the appellant claimed that 4iMay 2007 a newspaper published an
article on Mr Y'’s report but such article did nahghasise the potential damaging impact of

the blue-green algae on human health.

The appellant claimed that Mr Y was arrested oAy 2007 and was denounced as
both disclosing top-secret information to the pebénd inciting an anti-government
movement with false information. He claimed that Mrwas incarcerated in a detention

centre in Wuxi City.

The appellant claimed that he contacted other tdised soldiers to send petitions to
the authorities and the media to release Mr Y. l$® @laimed that he organised the
demobilised soldiers to distribute propaganda iregjato basic human rights, environmental
protection and corruption. As a consequence, tipellmt claimed to have been regarded as
an organiser of an anti-government movement andhéiting demobilised soldiers to protest

against the government. He claimed he was wantedrfest after being identified when he
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made a telephone call to a demobilised soldier was distributing pamphlets.

THE TRIBUNAL DECISION

The Tribunal accepted that the appellant was tineeo of a successful business and
may have been subject to demands for bribes. Hawéwe Tribunal did not consider the
conduct amounted to persecution within s 91R ofMigration Act 1958(Cth) (‘the Act’).
The Tribunal found that the appellant was not sufteany financial hardship. Further, the
Tribunal had regard to independent country inforamatind found the appellant would have

been able to seek effective state protection agearsupt officials.

The Tribunal did not accept that the appellant ikdvave endangered his livelihood
and that of his family to protest the treatmentMxf Y as the appellant was unable to

adequately explain why he had choseftake up the fightfor Mr Y.

The Tribunal accepted that the appellant may lsaveed in the army. However the
Tribunal did not accept that the appellant or hesndbilised peers would be at risk or of
interest to the authorities given that they wermaleilised twenty years ago. The appellant
was unable to elaborate on why he would be at aegial risk besides claiming that the
authorities were wary of demobilised soldiers. Ag fTribunal did not accept that the
appellant had participated in protests, it did actept he had incited demobilised soldiers to
protest against the government. The Tribunal wassabsfied that the appellant had been

involved with Mr Y as claimed.

The appellant claimed that he had fled Wuxi Citgrabeing warned by a friend that
he was about to be arrested. The Tribunal had degandependent country information and
found that if the appellant had been wanted byatit@orities he would not have been able to

legally exit at Shanghai airport.

The Tribunal did not accept that the appellant babad been perceived to have had
associations with demonstrations and/or petitiayerest corruption, or had suffered serious

harm as a result of such claimed associations.

The Tribunal found that there was no real charidbe appellant facing persecution
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in the PRC and was not satisfied that the appeladta well-founded fear of persecution.
The Tribunal was not satisfied that the appellaasva person to whom Australia owed
protection obligations under th€onvention Relating to the Status of Refugees 351
amended by th@rotocol Relating to the Status of Refugees 19&& Tribunal accordingly

found that the appellant did not satisfy the ciatierunder s 36(2)(a) of the Act for the

protection visa.

APPLICATION IN THE FEDERAL MAGISTRATES COURT

By application filed in the Federal Magistratesu@mf Australia on 17 January 2008
and by amended application filed on 26 May 2008agmeellant sought judicial review of the
Tribunal’'s decision. In the amended application appellant claimed that the Tribunal had
not complied with s 424AA of the Act as it had éailto orally give clear particulars of the

information relied upon in its finding relating tioe appellant’s claimed financial hardship.

The appellant also filed an outline of submissioviich contained a number of
additional grounds, namely:

1. The Tribunal incorrectly assessed the appe#iarredibility and made its finding
based on incorrect information or evidence.

2. The Tribunal failed to comply with s 424A(1) thfe Act by failing to give the
appellant particulars of the information that wiae teason or part of the reason
for the Tribunal's decision in writing and failed ensure in writing that the
appellant understood why the information was retéaend failed to invite him in
writing to comment on or respond to the information

Federal Magistrate Scarlett, in considering thieurral decision record and decision in
light of the claims made by the appellant, wassatisfied that there was a breach of s 424AA
of the Act. Scarlett FM also found that the Tribuimad not breached s 424A of the Act as the
Tribunal decision was based upon the appellantgleece and independent country
information, both of which are excluded from thegtion of s 424A of the Act by s 424A(3).

APPEAL TO THISCOURT

On 16 June 2008 the appellant filed in this Caunbtice of appeal from the decision
of Scarlett FM. The appellant raises three growidgppeal:
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1. The Federal Magistrate erred in finding that ffrdounal had considered the
appellant’s review application properly and fairly.

2. The Federal Magistrate erred in not finding that Tribunal had failed to comply
with s 424AA of the Act.

3. The Federal Magistrate erred in not finding that Tribunal had failed to comply
with s 424A(1) of the Act.

Ground 1

Three particulars are provided in respect of grisund of appeal, namely that the
Tribunal assessed the appellant’s credibility inectty; the Tribunal made its finding based
upon incorrect information or incorrect evidenceddahe Tribunal raised incorrect issues in

deciding the review application.

Scarlett FM found that the Tribunal's assessmérthe appellant’s credibility was
based upon his evidence to the Tribunal, independauntry information, inconsistencies
within the appellant's own evidence and inconsisiEn between his evidence and the
independent country information. His Honour relggon the decision ifRe Minister for
Immigration and Multicultural Affairs: Ex parte Dairajasingham(2000) 168 ALR 407,
which held that the assessment of the credibilitgroapplicant is a matter of fact and is a
matter solely for the administrative decision maka&carlett FM observed that there is no
basis for conducting a judicial review and interigrwith the Tribunal's findings provided

there is evidence upon which a credibility findimgy be made.

Scarlett FM satisfied himself that the appellamvgn evidence and the independent
country information were sufficient to allow thei@unal to make its findings concerning the

appellant’s credibility. The Court finds that hisikbur did not err in making such finding.

The Court also notes that it cannot review theitsief a Tribunal decision: sé¢AHI
v Minister for Immigration and Multicultural and diigenous Affaird2004] FCAFC 10 at
[10]; Chan Yee Kin v Minister for Immigration and Eth#iffairs (1989) 169 CLR 379 at
391-392;Minister for Aboriginal Affairs and Another v Pekallsend Limited and Others
(1986) 162 CLR 24 at 40-42.

The Court rejects the appellant’s first grouncppeal.
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Ground 2

The appellant claims that Scarlett FM erred in fireding that the Tribunal failed to
comply with its obligations under s 424AA of thetA8uch section provides:

Information and invitation given orally by Tribunal while applicant
appearing

If an applicant is appearing before the Tribunetduse of an invitation
under section 425:

(a) the Tribunal may orally give to the applicalgar particulars of any
information that the Tribunal considers would be tieason, or a
part of the reason, for affirming the decision tlgtunder review;
and

(b) if the Tribunal does so--the Tribunal must:

(i) ensure, as far as is reasonably practicahk, the applicant
understands why the information is relevant tortheew, and
the consequences of the information being relied ion
affirming the decision that is under review; and

(i) orally invite the applicant to comment on m@spond to the
information; and

(iif) advise the applicant that he or she may sagikitional time to
comment on or respond to the information; and

(iv) if the applicant seeks additional time to coent on or
respond to the information--adjourn the reviewth# Tribunal
considers that the applicant reasonably needsiaadittime
to comment on or respond to the information.

The Court notes that s 424AA is discretionaryresTribunalmay’ orally give to the
applicant clear particulars of any information ttteg Tribunal considers would be the reason
or a part of the reason for affirming the decisumder review. Without the assistance of the
transcript of the Tribunal hearing, it cannot bel sath certainty whether such discretion was
exercised by the Tribunal. However, the Court mfieom the Tribunal hearing record, which
stated that the applicant did not request timedmment/respond under ss 359AA/424Alkat

such discretion was exercised.

In considering whether the Tribunal had breachd@4AA, Scarlett FM found that
the Tribunal hadquite clearly’ relied upon the appellant's own evidence andstsessment
of that evidence and the independent country in&ion. Scarlett FM found that as such
information did not constitute ‘information’ for éhpurposes of s 424A(1) of the Act, it was
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‘clearly not intendedto be covered by s 424AA of the Act.

The Tribunal found that there were inconsistentigbe appellant’s evidence. Scarlett
FM noted that it was well established that incdesisies in evidence do not constitute
‘information’ for the purposes of s 424A of the AseeSZBYR and Another v Minister for
Immigration and Citizenship and Anoth@007) 235 ALR 609 at [18]) and accordingly do not
constitute ‘information’ for the purposes of s 42AHis Honour also observed that the
Tribunal offered the appellant an opportunity tenooent on certain aspects of the evidence,

although before his Honour the appellant denietiiteavas given such opportunity.

The Court observes that s 424AA of the Act dodscoatain an equivalent provision
to s 424A(3). Section 424A(3) identifies materidiigh is not ‘information’ for the purposes
of the application of that section. However, a®24AA is merely an alternative form of
notification available to the Tribunal (see s 422A)), the Court considers that the
exclusions contained in s 424A(3) apply with eqgfaate to s 424AA. Such inference is
supported by the collective use of the term ‘infatimn’ in s 424A(2A) of the Act (a
subsection which applies to both ss 424A and 424/A)such use implies uniformity of

meaning. Section 424A(2A) provides:

(2A) The Tribunal is not obliged under this sectimngive particulars of
information to an applicant, nor invite the applitédo comment on or
respond to the information, if the Tribunal givésar particulars of the
information to the applicant, and invites the apguiit to comment on
or respond to the information, under section 424AA.

Accordingly, the Court considers that what is notdrmation’ for the purposes of s 424A(1)

of the Act is also not ‘information’ for the purpesof s 424AA.

It follows from the above that no error is apparenthe Federal Magistrate’s finding
in relation to the Tribunal's compliance with s #24 of the Act. The appellant’s second

ground of appeal is accordingly rejected.

Ground 3

In support of his claim that the Tribunal failed dcomply with s 424A(1) of the Act,
the appellant submits that the Tribunal failed iteechim particulars of the information relied

upon in writing; the Tribunal failed to ensure in wrignthat he understood why the
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information was relevant to the review; and that Thibunal failed to invite him in writing to

comment on or respond to the information.

No ‘information’ of the kind referred to in s 4244 of the Act is identified by the
appellant in his notice of appeal. Insofar as tppedant refers to information which he
provided to the Tribunal, the provision of suctomhation to him is excluded by s 424A(3)(b)
of the Act. Similarly, independent country inforreatis excluded by s 424A(3)(a).

Since no ‘information’ for the purposes of s 4224A0f the Act has been identified

under this ground of appeal, issues of compliante sv424A(1) do not arise.

For the above reasons, the appeal must be disinistecosts.

| certify that the preceding thirty-two
(32) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Cowdroy.

Associate:

Dated: 21 August 2008

Counsel for the Appellant: The Appellant appearedearson.
Counsel for the First Respondent: Mr Reilly

Solicitor for the First Respondent: Sparke Helmore
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