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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies paragrap
36(2)(a) of the Migration Act, being a person toomwh
Australia has protection obligations under the geés
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Citizenship refusing an application by the applidan a Protection (Class XA) visa. The
applicant was notified of the decision under cadMea letter and the application for review
was lodged with the Tribunal. | am satisfied ttiet Tribunal has jurisdiction to review the
decision.

The applicant is a citizen of the People’s Republi€hina. He arrived in Australia on a
temporary visa and he applied for a Protectiong€MA) visa

RELEVANT LAW

In accordance with section 65 of tlikegration Act 1958 (the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Parts 785 and
866 of Schedule 2 to the Regulations. Subsec#g®)3f the Act provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quioreas
amended by the Refugees Protocol; or

(b) a non-citizen in Australia who is the spousa dlependant of a non-
citizen who:

) is mentioned in paragraph (a); and
(i) holds a protection visa.’

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the
‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’. Australia is a party to the Ganton and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thatétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiedhe date of the decision on the
application:Minister for Immigration and Ethnic Affairsv Sngh (1997) 72 FCR 288.
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The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantatnigar ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thérgkgon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnthperson and ‘systematic and
discriminatory conduct’. Subsection 91R(2) staked ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person'’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thhe@res capacity to subsist;

(e) denial of access to basic services, where the lingatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassrméatperson as an individual or as a
member of a group subjected to such harassran(Yee Kin v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379 per Mason CJ at 388, McHugh429). Justice
McHugh went on to observe @han, at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggtlae person is threatened with
harm and that harm can be seen as part of a colisgstematic conduct directed for
a Convention reason against that person as aridndivor as a member of a class, he
or she is “being persecuted” for the purposes ®Qhnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as seéeharassment which discriminates against
the person concerned for a Convention reasonvisaister for Immigration and

Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobave also observed that, in order to
constitute ‘persecution’ for the purposes of thezmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theucnstances, that the government
has failed or is unable to protect the person gstjan from persecution’ (per
McHugh J inChan at 430; see als@pplicant A v Minister for Immigration and

Ethnic Affairs (1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or politmginion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateeas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’. It should be
remembered, however, that, as the Australian cbante observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually msssthose attributes or hold those opinions
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or beliefs: se€han per Mason CJ at 390, Gaudron J at 416, McHug®3Z&Minister for
Immigration and Ethnic Affairsv Guo (1997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésr of persecution for one of the
Convention reasons. Dawson J sai€han at 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tezr.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retiarhgs or her country of nationalit@Zhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasgilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the mayit for refugee status is at risk of

persecution. A fear of persecution is not wellifded if it is merely assumed or if it
is mere speculation.’ (s&€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. Thapplicant
appeared before the Tribunal to give evidence aesemt arguments. The Tribunal also
received oral evidence from Father A, an Assiskadtor of the Catholic Chinese
Community. The Tribunal hearing was conducted withassistance of an interpreter in the
Mandarin and English languages. The applicantrefaesented by a registered migration
agent from a community group who attended the Tabhearing.

The applicant’s original application

The applicant is of middle age. According to tle¢adls in his original application he
completed several years of education in City Z thedh trained as a professional, working in
Village Y, City Z. He said that he had qualifieslaprofessional many years ago and had
continued working in that capacity in Village Y urte left China although he also said that
he had completed further education and that hddtadcompeted further studies at a
different School. He said that he had lived sibicth in Village Y, City Z, although he had
moved within Village Y in the last few years.

I nvolvement in the Catholic Church

In a statement accompanying his application thdéiegyg said that he was a Roman Catholic,
that his relatives had been Catholics and that getaéves were nuns. He said that it had
been his ancestor who had brought Catholicismeatly where he had grown up. The
applicant attached a copy of what he said wasdpsidim certificate. He said that he had
attended Catholic services regularly in people'siés during his childhood but that because
the church had been banned they had met in sacsatall groups. He said that he had
married a Catholic and that their children had #@lsen baptised and were practising
Catholics.
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The applicant said that he had been very involveed the Catholic Church. He said that he
had been on the church committee, that he had isegheervices and other church activities
and that their services had been held in diffepeple’s homes. He said that in order to
avoid detection they had had to change the vernuldochurch services regularly. He said
that he had also made arrangements for differeiting priests. He said that he had run a
pre-marriage course for couples and he had runldrei’s Bible study class during summer
holidays and other festivals. He said that hedlad organised retreats for church members.
He said that he owned a second house which haduseenfor church activities and that
services had sometimes been held at this houselbasiclasses.

The applicant said that the police had watchedkhech very closely and the movements of
the priests. He said that the scrutiny had usuialgnsified during the summer because there
was a big festival - the Assumption - during thise (15 August) and also the children were
on holiday and the police were concerned that thidren were being indoctrinated with
religion. He said that a number of church membexsleaders in the diocese had been
arrested and detained in recent years becauseiofrttiolvement in the church. He said that
a couple of years previously a nun who had beerhieg a class for children had been
arrested and that a few years previously afterititadent, a priest had been arrested during a
church service. He said that they had both betiragzl for several months before being
released. He said that a high official of the dsehad also been arrested after he had been
appointed to that position and that another choftibial had also been arrested at one time
although he could not remember when. He saidahane time several members of a church
group had been arrested.

The applicant said that the police had suspectedofiinvolvement in church activities but

he had never been caught. He said that they had tm his home to see whether there was a
service or class in progress but even when theycbhaw when something had been
happening he had been able to convince them thaidbple were there to receive products.
He referred in this context to the fact that he wasofessional. He said that the police had
accused him of church involvement a number of tiares had warned him not to teach
children’s classes. He said that they had knovaugbis role but they had never been able

to find any evidence against him.

Involvement in protests against pollution

The applicant said that since completing furthercatdion there had been a serious problem
with pollution in his city. He said that iron ca@d other minerals were taken by truck from
ships in the harbour to ‘Business B’ factory in tiy and that the powder blown from the
trucks made the air dirty. The applicant said thabuple years later he had decided to take
action. He said that he had given an interviethéomedia saying that he was very
concerned about the effects of pollution on pubgalth. He said that he had organised
protest activities from that time onwards. He dhat along with some other church
members he had made banners which said things@kes us back our homeland! and
‘Why are you allowing us to inhale this powder?& khid that they had put up these banners
at the crossroads out of the village where thekgyassed. He said that he attached
photographs of this but none were attached.

The applicant said that after several days thd Eaorities had signed an undertaking to
take steps to contain the pollution levels. He siaat the authorities had undertaken that iron
ore would no longer be loaded onto trucks at thibdwa from a specific date onwards. He
said that he and the other protesters had beesid¢imexd with arrest if they engaged in any
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further protest activities. The applicant said thay had stopped loading iron ore on a
specific date but had resumed a couple of days l&te said that the day after they resumed
he had organised a protest with the villagers,tarthe road so that the trucks could not
pass. He said that a representative had comeaghtbll them that this was the last ship so
he had called off the protest but more ships hadecand the trucks had continued carrying
iron ore. He said that they had blocked the raggdra He said that in the beginning they had
only blocked the road by day so the trucks hatilstgn able to pass at night but later he had
organised for the road to be blocked 24 hours a theysaid that he attached a photograph of
him in front of a truck which he had stopped bus fthotograph was not attached. He said
that he had posted a banner on it.

The applicant said that the following month theig@had come to try to stop them blocking
the road. He said that they had been told thablibekade was illegal and that if they
continued to block the road they would be arrestdd.said that a few people who had been
at the front had been arrested but he had beedistabehind other people and had not been
arrested. He said that the same night he hadwag.aHe said that he had been sure that
they would come to arrest him as they had knowhhbavas one of the organisers. He said
that he had stayed with relatives until he coudd/é&eChina.

The applicant said that his relative had been stigdy Australia for a few years and he had
only seen his relative when his relative had coomaénfor a visit. He said that another
relative had visited that relative in Australia eTapplicant said that a few years later he had
approached an agent to assist him to get a vigaitdiis relative. He said that he had
already had a passport, issued earlier, which idehsal been organised through an agent and
had cost a certain amount and he said that hisshszh had been granted in the same year
that he had approached the agent had also cosamme amount. He said that he had
originally intended to travel later in the year liter the arrests at the protest he had become
scared for his safety and had decided to leaveseattie said that he had booked the first
flight he could get and had left China a few morghdier than his intended travel

The applicant said that he had been scared thabhbkl not be allowed to leave because the
police were looking for him and he had organisadafbribe to be paid to ensure that this did
not happen. He said that he had arranged thisghrthe agent who had helped him to get
the passport and visa and that he did not knowdéials but he had paid the agent a large
amount. He said that just before he had left Chmaad contacted an extended family
member whose relative worked in the Public SeciBiiyeau (PSB) and had been told that
the PSB wanted to arrest him. He said that theaftay he had arrived in Australia he had
contacted his relative in China who had told hist tine police had been to his house looking
for him. He said that his relative had told himattbne of the other people involved in
organising the protests had been arrested afteathéeft and that the other organisers had
gone into hiding.

The applicant said that since he had been in Alisstia had been attending the service each
Sunday at Church A. He said that he also atterdiedy evening Bible studies. He said that
he believed that if he returned to China he wodditrested because of his involvement in
leading the anti-pollution protests and that he #t®ught it possible that he might eventually
be arrested because of his religious activities.s&ld that his statement was not a complete
account of his fears of returning to China and teatould provide more information if
requested.



25.

26.

27.

28.

29.

30.

Further evidence given to the Department

Under cover of a fax the applicant’s representatpr@vided a further statement made by the
applicant, a letter from Father A, an Assistantétasf the Catholic Chinese Community,
stating that the applicant was personally knowhito as a genuine and practising Catholic
and that he had been attending the Chinese landiatelic Mass held every Sunday at
Church A, and copies of photographs of a baptismnseny (in one of which it was said the
applicant appeared), of protest activity (two ofiethwere said to feature the applicant) and
of protesters injured by the police.

In his further statement the applicant said thatrttedia interview he had given had been
broadcast throughout Province W He said that ldealpproached a journalist whom he knew
through a friend and that he had paid the jourhallsribe to do the interview. He said that
on the same day that the interview had been brgatieaand his friend and several others
had put up protest banners at the crossroads adle afllage through which the trucks had to
pass. He said that, the day after the interviesvide®en broadcast, officials from the PSB, the
local government and the village leaders had cantesthouse and had told him that he was
already on a black-list. He said that they haddtened to close down his business.

The applicant said that he had not taken the prbtemers down and that a lot of people had
started to become involved in ‘the action’ He ghiat people had been gathering in large
groups at the crossroads every day. He said thahe particular day officials from the
Bureau of Religious Affairs had come to his homd had told him that he should ‘stop the
protests with the other Catholics’ He said thahhd been one of the representatives of the
protesters who had attended a meeting with thepatids later that same day. He said that at
this meeting the local government, the Bureau ah@erce and Business, the Bureau of the
Environment and the village head had signed areaggat to contain the pollution levels on
condition that the protest activity stopped. Heeated that the authorities had breached this
agreement and that he and the others had resumiegitbitest activities.

The applicant said that he had tried to contacjdbmalist who had done the interview but
the journalist had told him that he was under ha@usest. He said that he had contacted
other media but none of them had wanted to do tenview. He repeated that he had gone
into hiding after people had been arrested atgfatest.

Under cover of a fax the applicant’s representatp®vided a copy of a baptismal certificate
together with a translation stating that the appltdhad been baptised and a copy of a news
report apparently obtained from the Internet togettith a translation. The press report
refers to the fact that imported and exported raatenmals are transported through Village Y
It says that the villagers have suffered from seyidust pollution caused by the
transportation of raw materials and that this heenlreported by news channels in Province
W It says that ‘in the recent few days’ the vikag closed off the roads, cutting off the
passage of raw materials but that they were foredelave by armed police sent by the local
government. It says that the villagers clashedi we armed police and many people were
injured. It also says that the local police agddhree villagers recently.

Further evidence given to the Tribunal

Under cover of a fax the applicant’s representatpm@vided a further copy of the baptismal
certificate together with a translation which haeb provided to the Department. Under a
different cover of a fax they provided a statenwrthe same date from the applicant’s
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relative who is studying in Australia in which hegthat both the applicant and his spouse
and his entire extended family were Roman Cathalicsthat he had been baptised as a
child. He said that throughout his childhood hd htiended church services every Sunday in
private homes including the applicant’s home arad tie had also attended Bible study
classes during his summer holidays which had begemesed by the applicant and taught by
nuns.

The applicant’s relative said that he had beendjvn Australia for a few years and that he
had applied for permanent residence. He saidrhatistralia he had attended the Catholic
Church and more recently Church A but that sintee2807 he had been working on Sundays
so he had not been able to attend Sunday Massaidéhat since he had first come to
Australia he had returned to China, for Chinese Newar. He said that he had noticed that
the pollution was very bad and he said that théiegu had told him that it was caused by
the factories and the dust from the iron ore thed Weing transported from ships to the
factories in the city. He said that when he hamkep to the applicant by telephone the
applicant had told him about protests in the cggiast the pollution. The applicant’s
relative said that the applicant’s other relatiagl isited him and that it had been planned
that the applicant would visit him but that he ltadhe earlier than intended because he had
had a problem with the authorities because ofrhislvement in the protests.

The applicant’s evidence at the hearing before me

At the hearing before me the applicant confirmeat tte had had the assistance of an
interpreter when he had prepared his original appbn to the Department of Immigration
for a protection visa. He said that one point WwHiad not been accurately translated was
that he had paid money to obtain his passportfafihhis application says in answer to the
relevant question ‘see statement’ and his statemafées the claim that he paid a certain
amount to an agent to obtain his passport, asreeféo above.) The applicant said that there
was nothing else that he wanted to correct buténcburse of the hearing he would like to
provide further information to clarify or to regtithings. He said that the statement
accompanying his original application had been ek to him in his own language. The
applicant produced the photographs which his regmtesive had faxed to the Department.
He confirmed that he himself only appeared in aééwhe photographs: the photographs in
relation to a baptism and the photographs in k@iaid the anti-pollution protests.

| noted that the applicant had referred in hisestant to his involvement in the Roman
Catholic Church and to his involvement in protegjainst pollution in his city. However he
had also said that his statement was not a comgdetaunt of his fears of returning to China.
| asked the applicant if there was anything he @@md tell me which had not been included
in his statement. The applicant said that if heeweturned to China he would be arrested
because he had participated in religious activity also because he had participated in
protests against pollution. | asked the applidaiitere was any other reason why he thought
he would be arrested. The applicant said that depleyed a leading role in organising other
religious followers to engage in activities andidien’s worship services had been held in
his home. He said that apart from his religiousvdes and his involvement in protests
against pollution there was no other reason whthbeght he would be arrested if he
returned to China.
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Involvement in protests against pollution

| noted that the statement which the applicangsesentatives had produced from the
applicant’s relative suggested that the pollutiad hlready been very bad when he had
returned to China for Chinese New Year. | notenydwver, that the applicant had said in the
statement accompanying his original application ith@ad only been recently that he had
decided to take action about this problem. Thdiegqt said that there had been other

people who had taken action against the pollutarhiex but they had been threatened or
‘persuaded’ by the local authorities and they hadrmgup. He referred to the fact that he was
a professional He said that the pollution problead started a few years earlier and had been
getting worse over time. He said that he had damed that he had no other choice but to do
something because he had realised that the pollutas very harmful to people’s health.

| referred to the applicant’s evidence that he ¢iadn an interview to the media which had
been broadcast throughout Province W and thabotimaalist had been put under house arrest
as a result. I noted that as | understood it gpi@ant did not claim that anything had
happened to him. The applicant referred to hideawe that the PSB, the village head and
representatives of the local council had come $dhbime. He said that they had told him that
pollution had nothing to do with him and that whatwas doing was against the law. | asked
the applicant why the authorities would have patjturnalist under house arrest when they
had not done anything to the applicant. The apptisaid that his analysis was that they had
targeted the journalist because they had wantethtk out information: they had not wanted
more people to know about this incident. He adtiatiearlier he had telephoned the media
organisations but no one had come to interview him.

| referred to the applicant’s evidence that fromt ttme onwards he had organised protests
and that he had put up banners at the crossroadd the village where the trucks passed.
The applicant confirmed that the crossroads had baehe border of the village. He drew a
map showing that the crossroads was to the northllafye Y, where the road from the port
(to the south of the village) where the iron oreswaloaded met the road which went in one
direction to City X and in the other direction tdyCZ. | referred to the applicant’s evidence
that the authorities had given undertakings ttwat ore would no longer be loaded onto
trucks at the harbour. | asked the applicantaféhwas any other way for iron ore to reach
the steel works other than by passing along the fmen the port which he had drawn in his
map. The applicant initially said that there waetaer road from the port but that the trucks
would have had to travel a longer distance, thahiflthey had continued to use this port
they would have had to use the road which he hadmon his map. He initially said that
the port had to be used if the iron ore was toddwered to the steel works, then that there
were other ports which were available althoughwuosild impose increased costs.

| referred to the applicant’s evidence that he tv@nised a protest, blocking the road so that
the trucks could not pass. The applicant saidhibdtad only stopped the trucks belonging to
one company, not other trucks. He said that heblead able to identify these trucks by their
appearance. He said that the place where theblbakied the road had been narrower than
the road shown in the photographs he had produiceén @rotest. He said that it had taken
many people to block the road. He said that treel/lbt through the cars and trucks which
did not belong to the particular company and thay $topped the trucks belonging to it. |
asked the applicant what the trucks had done wientiad been stopped. The applicant said
that the drivers had telephoned the company andaimgpany had in turn telephoned the PSB
and the council leaders who had come to the seenedotiate with them. He said that they
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had told them that this was the last shipment hatlthey would not unload iron ore in
future.

| noted that the applicant had said that after thate ships had come and the trucks had
continued carrying iron ore so he and the othetegters had closed the road again. The
applicant confirmed that this had been what haghbaped. He said that they had closed the
road again and had stopped the trucks again adgw/ldter. He confirmed that there had
been trucks with iron ore waiting to pass alongrtéea and ships waiting to offload iron ore
at the port. | referred to his evidence that thexe been no other way for the iron ore
offloaded at the port to reach the steel works pixakng the road. The applicant reverted to
his earlier claim that there had been another beadt would have required the trucks to
travel a longer distance. | noted that he hadesylosntly told me that they would have had to
use another port. The applicant repeated thag ted been another road which would have
required the trucks to travel a longer distanceheusaid that maybe they had not been
permitted to use that road.

| indicated to the applicant that the reason | agldng these questions was that it was a little
difficult for me to accept that the police wouldti@ave intervened earlier if the protesters
had been blocking the road and preventing thearerfrom getting to the steel works in the
way he had suggested. The applicant said thakeinaytime the trucks had not been able to
get through but they had got through at nightoted that he had said in the statement
accompanying his original application that they baatked the road 24 hours a day The
applicant confirmed that he claimed that when reefband out about this he had blocked the
road for 24 hours a day. | put to him that thiswadnat concerned me: he was saying that
they had blocked the road, that there had beerihes way for the iron ore to get to the steel
works but that the police had not intervened. @pplicant said that the first time they had
blocked the road for 24 hours but later on theymatcbeen able to block it for 24 hours
because they had had to work in the daytime.

| noted that this was not what the applicant had isehis statement: he had said that initially
they had blocked the road during the day, then baelyfound that the trucks were passing by
night so they had blocked the road at night as.wHlle applicant confirmed that this was
correct. | put to him again that if he had beetking the road and preventing the iron ore
from getting to the steel works, it was difficult dccept that the police would not have
intervened to keep the road open. The applicadttbat initially the PSB had just persuaded
them to keep the road open but on one day theydnadhlly intervened and the next day

they had started to arrest people. | noted tleafplicant had said that the protests had
begun about a week later, that the protesters &ad persuaded to lift the blockade but it had
been reimposed three days later, but the policenbahtervened to arrest people and to keep
the road open until a particular day. The applican that on one occasions the police had
not intervened because the trucks had been aplkestthrough at night.

| asked the applicant if he understood that it diéfscult for me to accept that the police

would not have intervened earlier. The applicand ghat the undertaking had been given on
an earlier date that the trucks would stop comimg month later but a few days after that
date, they had still been coming so he had blotkkedoad with other people People from

the authorities had told them that this was thedagpoment but it had not happened as
promised and so a few days later they had blodkeddad again. He repeated that the trucks
had still been able to get through at night s@d hot affected the steel works. | referred to
paragraph 19 of the applicant’s statement accompa@ys original application in which he
had said that:
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‘In the beginning we were only blocking it durirfietday which meant that the trucks
could still pass at night. Then | organised f@ bockage to occur 24 hours a day.’

| put to the applicant again that if the protestead been blocking the road 24 hours a day,
stopping the iron ore trucks from passing and prgrg the iron ore from getting to the steel
works, it was a little difficult to accept that tpelice would not have intervened to stop this.
The applicant said that they had blocked the raathd the daytime but the trucks had been
able to get through at night. He said that latethe trucks had changed to another type of
truck. He said that the steel factory had sti#ribevorking so the police had not intervened.

In response to a question put by his representtizapplicant said that from about a certain
date they had blocked the road for 24 hours. Hirroed that he claimed that for a period
of about two weeks they had blocked the road fon@4rs but he said that during this period
the trucks had been changed to another type dfgraied they had not realised this so the
trucks had been able to pass through. The applszad that they had only realised this when
they had seen that the pile of iron ore at the Ipadt diminished. | put to the applicant that he
had demonstrated that one could see the port fiswillage so that if they had been loading
the iron ore onto trucks he and the other villagevsld have been able to see this. The
applicant said that they had been very smart: bia@lyconcealed what they were doing
behind the pile of iron ore. | noted that he hlaoven me pictures of the road and of the gate
to the port. | put to him that if there had beestemdy stream of trucks coming out of the
port he and the other villagers would surely havtced. The applicant said that it had been
at night and they had not been able to see clearly.

| asked him if he was saying that his blockade lbeeh completely ineffective and had
achieved absolutely nothing. The applicant saéd this problem had come to their attention
one day and they had blocked the trucks that nightted that the applicant had said that he
had been there one day when the police had finatyvened. The applicant confirmed that
he had been there although he stressed that heoh&een in the front line. He said that this
had been in the daytime. | noted that | had urtdedshim to be saying that the trucks had
been passing at night. The applicant said th&igdeblocked the truck depicted in the
photograph he had produced one night He saidhkathotograph had not been taken at
night: it had been taken the next day. He confititiiat he claimed that he had not merely
blocked the truck but that he had impounded ity@néing it from leaving. He said that
altogether he had stopped three trucks. He satdhik trucks behind these trucks had
realised that the trucks ahead of them had be@patbso they had stopped coming.

The applicant said that on one day there had beedrads of protesters initially but more
and more had come. He said that many police hagkcd asked the applicant why so many
people had been there if he and the other protelséet been blocking the road at night. The
applicant said that initially there had not beemsmy people there. He said that there had
been some people on guard and they had telephdnedpzople to tell them that the police
had come so people had come gradually and the rrumaldebuilt up to. The applicant said
that the three people who had been arrested had @eeuty’ that morning. He said that
they had been taking turns to block the road. &i@ that the three people who had been
arrested had telephoned other people. When |epli#nis he said that there had been other
people present but when the police had wantedtove a banner these three people had
come forward to stop the police action and theylheeh arrested. | noted that previously the
applicant had said that they had been arrestedibechey had been on duty. The applicant
said that they had been on duty when they had &eested.
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I nvolvement in the Catholic Church

| noted that the applicant had referred in theest@nt accompanying his original application
to a high official of the diocese having been daeseveral years ago. The applicant said
that this was the diocese and that the high offieleo had been arrested was [name]. | noted
that it was a little surprising that this had neth reported anywhere. The applicant
produced a Chinese language press report whictredfto the arrest He said that someone
else had given him this report. | noted that tiveeee a number of organisations which
monitored the situation of the church in China #rat they reported the arrests of clergy in
China I noted that they made the point that thdyndt claim to be comprehensive but that it
would be surprising if the arrest of someone asnment as the person stated had gone
unreported. The applicant said that this personbese arrested and this was a fact.

| noted that the applicant had said that he had bemlved in the unofficial Catholic Church
all his life and that the local authorities and Bedigious Affairs Bureau had all been aware
of this but that nothing had happened to him assalt. The applicant referred to his
evidence that the police had visited his home wiehad been conducting a religious
education class but he had pretended that thissmask session. | noted that nothing had
ever happened to the applicant in terms of perggtutvolving serious harm which was

what the law required in order to come within tiedimition of a refugee. The applicant said
that he had organised other religious followertale part in the protest. He said that he had
been engaged in underground Catholic activity fanynyears and he had been suspected by
the police for many years. | noted that this wgspmint: he had been a Catholic all his life,
he had been an activist all his adult life and isyatcount the authorities had been well
aware of this. The applicant said that they hasl\knsomething about him but they had not
had significant evidence against him because hdbad very cautious and he had used his
occupation as a disguise.

| put to the applicant that the information avaliéato the Tribunal indicated that the
authorities in Province W were very tolerant of timfficial Catholic Church. | noted that a
representative of an Embassy in Beijing who hadedsCity Z several years ago had
reported that only about one eighth Catholic passiere affiliated with the state-sanctioned
Catholic Patriotic Association. He had said that dther parishes which were loyal to Rome
and which were therefore technically illegal ordenground churches’ were not harassed by
the local authorities at that time. The applicant $hat this was impossible: it was not the
case. He said that there was a provision in tehat people under the age of 18 were not
allowed to participate in religious activity.

| put to the applicant that the Australian Departtraf Foreign Affairs and Trade had
advised several years ago that it had heard natsepbworshippers in Province W not being
able to practise their religion. It had noted it official bishop had been reported as
stating that the unofficial Catholic Church in tlaa¢a had many churches and over 160,000
worshippers, more than in his own officially-receggd church [Information deleted under
s431]. The applicant said that he thought thatitticemation was not accurate because he
had been approached by the police and warned mo¢atve children in any religious
activities.

| noted that as | understood it this had not stdgpe applicant’s activities in any way. The
applicant said that he thought that information Wiasked out by the Chinese authorities so
that the information to which | had referred was mdlecting what actually occurred in
China He said that, when he had applied for hsspart, he had heard that a nun who
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belonged to the underground church had not beewedl to apply for a passport at all. |
noted that | had not been referring to informatbom to the applicant’s own evidence
regarding his activities: organising services, iagrpre-marriage courses for couples,
running a children’s Bible study class and orgamgysietreats for church members. The
applicant said that he had found a proper placetdren to study the Bible: he had been
responsible for finding the location.

| put to the applicant that the executive secretdmhe Hong Kong Christian Council had
reported that Province W and Guangdong had ‘the fii@sal policy on religion in China,
especially on Christianity’ He had said that hes\aavare of a number of unregistered
churches that had been allowed to function foryead that the local authorities generally
tolerated the activities of unregistered Chrisgaoups| Information deleted in accordance
with $431 of the Migration Act as this information could identify the applicant]’). The
applicant said that this information was a littlerhisleading: this had not happened in
China.

| put to the applicant that this information ap@ehto be borne out by his own experience: he
had been involved in the ‘underground’ Catholic @i practising and attending services,
for many years, and nothing had ever happenedto fihe applicant said that he had
narrowly missed being arrested by the local autiesron several occasions and on other
occasions he had used his occupation to disguesedttivities as when he had pretended
that the Bible study class was a work promotioivaygt | asked the applicant when he had
narrowly escaped being arrested. The applicadttbat over the years he had accumulated
experience in how to escape their attention. Hitbat this did not mean that they had not
wanted to arrest him. He said that just becau$esagxperience he knew how to cope with
the situation.

| noted that the only occasion on which the appli¢ead talked about arrest in his statement
related to the protest against pollution, not higrch activities. The applicant said that he
had engaged in a very dangerous activity by tegde children under 18 years old. He
said that he had done this for many years anchinaiad risked his life to do it. | referred to
the applicant’s evidence that after certain evérggolice had come to his home looking for
him. The applicant said that the police had coogis home looking for him only on one
date, after he had arrived in Australia. | refér@ his evidence that before he had left China
he had contacted his aunt whose son worked in@fednd she had told him that the PSB
wanted to arrest him. The applicant said that treywanted to arrest him but they had not
taken any action at that point. He said that lece had needed to collect evidence and they
had needed to do a lot of work.

| put to the applicant that this did not make adbsense: he had said that they had known
that he was a leader of the protest. The applisadtthat he had appeared on television but
that at that stage he had not been a leader.etitbat he had said that the PSB and the local
council and the Religious Affairs Bureau had alineoto visit him. The applicant said that
this had happened after he had appeared on tele\bsit the incident had not happened yet.

| put to the applicant that if the PSB had wantedrrest him the obvious thing would have
been for them to have gone to his home but hetesatdhey had not done this until some
time later. The applicant said that the confraatabn one particular day had been a village
issue and the police had needed to take time &dake of this. He said that before this he
had been approached by the local council, not tteeg
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The applicant said that when he had approacheldt¢héauthorities to apply for a passport
he had been told that he was unable to get a pasdfpe said that later he had bribed an
official to get his passport but he had been th&d he could not use the passport to go
overseas while the official remained in that positi He said that he had been told that when
the official moved to another position he could tisepassport. | put to the applicant that
this was very difficult to believe: he had neveebén any trouble with the authorities so he
should not have had any difficulty getting a passp®he applicant said that he had been
told that if he got a passport he could go overseasrticipate in activities outside China He
said that he had been told that he was on a bisckinoted that | had understood from his
statement that he had only been told this recetig applicant said that dating back several
years his name had already been on a blacklist.

In response to questions put by his representatieeapplicant initially said that the road had
been being blocked 24 hours a day for about a teekweriod. He then said that on one day
he had closed the road just in the daytime, notgiit, but later on, from which day he could
not remember, they had started to close the raa@4fdours. He then said that on another
date they had closed the road for 24 hours. Hetbat then the police had come and they
had had a negotiation. He agreed with his reptatiea that at some point after then the
road had again been closed for 24 hours. He batdhis had continued for ‘a couple of
days’. He assented when his representative gutrighat this had in fact only been for
several days leading up to that time.

The applicant asked that | take evidence from Faghénoted that | accepted his evidence
that the applicant was a genuine and practisingdliat (In response to a question from the
applicant’s representative | noted that this mélaat | accepted that the applicant had
practised in unofficial or ‘underground’ Catholibwrches.) | noted that Father A had also
referred in his letter to the persecution of Cattsoin China and | asked him if he had
information particularly bearing on the situationRrovince W. Father A said that in
Province W Catholic people were more aligned whin inofficial church than with the
official church. | noted that the information dafile to me suggested that this was the case
but it also suggested that a considerable degrreefom was allowed to the unofficial
church in Province W. Father A said that this ddug the case with the exception of people
becoming more prominent as leaders or organisdteichurch.

| noted that the applicant had referred to thestiwéthe high official of the diocese. Father
A said that he could not remember this particulatance but there had been high profile
priests who had been arrested. | noted that tieatdoeen, referring to the arrest of a church
leader which had been quite well-reported. | ndked there had been instances of priests
being arrested more recently but that | was notrawhthe arrest of people higher up in the
hierarchy. Father A suggested that a distinctiaukl be drawn between clergy and lay
people in that clergy would be high profile wher&aspeople would not, meaning that the
arrest of clergy would be news whereas if harasgnaerest or detention befell lay people it
would not make big news at all. He added thath wie Olympic Games coming fairly soon,
there was a lot of tension on the part of the Goavent and government agencies at the
moment with groups and individuals who showed and lof resistance or objection or
contradiction to the Government’s policies or pdirtgs. He said that he was inclined to feel
that this would continue even after the Olympic @amwere completed.



Background

59. According to the US State Departm&auntry Reports on Human Rights Practices for 2006
in relation to China:

‘The People's Republic of China (PRC) is an autanan state in which, as specified
in its constitution, the Chinese Communist Part€ig is the paramount source of
power. Party members hold almost all top governiraolice, and military positions.
Ultimate authority rests with the 24-member paditibureau (Politburo) of the CCP
and its nine-member standing committee. Generakfey Hu Jintao holds the three
most powerful positions as CCP general secretaegigient, and chairman of the
Central Military Commission. The party's author@gted primarily on the
government's ability to maintain social stabiliéypeals to nationalism and
patriotism; party control of personnel, media, #melsecurity apparatus; and
continued improvement in the living standards obtaf the country's 1.3 billion
citizens. Civilian authorities generally maintaireftective control of the security
forces.

Although the constitution asserts that "the stagpects and preserves human rights,"
the government's human rights record remained poakjn certain areas
deteriorated. There were an increased number bfgigfile cases involving the
monitoring, harassment, detention, arrest, andisopment of journalists, writers,
activists, and defense lawyers, many of whom weekiag to exercise their rights
under law. The government tightened restrictionfreedom of speech and the press,
including stricter control and censorship of theetnet. Nongovernmental
organizations (NGOs), both local and internationahtinued to face increased
scrutiny and restrictions. As in previous yearszens did not have the right to
change their government. Other serious human ragtises included instances of
extrajudicial killings; torture and coerced confegs of prisoners; and the use of
forced labor, including prison labor. Legal reforomntinued to stall, as the party and
state exercised strict political control of cowatsl judges, and maintained closed
trials and administrative detention. Executiongfiook place on the day of
conviction or immediately after the denial of ampeal. A lack of due process and
new restrictions on lawyers further limited progrésward rule of law. Individuals
and groups, especially those considered politicslysitive, continued to face tight
restrictions on their freedom to assemble; theiediom to practice religion, including
strengthened enforcement of religious affairs ragohs implemented in 2005; and
their freedom to travel.” (US State Departmé2duntry Reports on Human Rights
Practices for 2006 in relation to China, Introduction)

60. With regard to freedom of religion the US State &&ment reported that:

‘The constitution and laws provide for freedom eligious belief and the freedom
not to believe. However, the government soughestrict religious practice to
government-sanctioned organizations and regisf@esbs of worship and to control
the growth and scope of the activity of religiousups. The government recognized
five main religions: Buddhism, Taoism, Islam, Petéatism, and Catholicism. A
government-affiliated association monitored andesuged the activities of each of
these faiths. Membership in these faiths as walinssgistered religious groups grew
rapidly. The government tried to control and retgutaligious groups, especially
groups that were unregistered.

The extent of religious freedom continued to vargiely within the country.

Freedom to participate in officially sanctionedgigus activity continued to increase
in most areas. Religious activity grew not only agp¢he five main religions, but
also among the Eastern Orthodox Church and folgiogls. Bibles and other



religious texts were available in most parts of¢hentry. At the same time, some
unregistered groups continued to experience vamjagyees of official interference
and harassment. Crackdowns against unregisteréesRmots and Catholics,
Muslims, and Tibetan Buddhists (see Tibet Addendewmtinued. The government
continued its repression of groups that it deteedito be "cults" and of the Falun
Gong spiritual movement in particular.

All religious venues were required to register with State Administration for
Religious Affairs (SARA) or its provincial or localffices (known as Religious
Affairs Bureaus (RABs). SARA and the RABs were mspble for monitoring and
judging whether religious activity was "normal" aterefore lawful. SARA and the
CCP's united front work department provided poticydance and supervision over
implementation of government regulations on religiactivity.

New regulations governing religious affairs, whaame into effect in March 2005,
delineated regulatory activities governing religi@affairs and consolidated official
pronouncements within a legal framework. Howeuee, regulations provide general
protection only for freedom of "religious belieghd not for expressions of belief.
The regulations protect only those religious bsledtegorized vaguely as "normal."
In practice, party doctrine guides resolution difgieus issues and implementation of
the regulations. The regulations protect the rigit®gistered religious groups, under
certain conditions, to possess property, publighdture, train and approve clergy,
and collect donations. However, the regulationshaot created additional room for
lawful religious activity by groups not affiliategith the five main religions. In this
regard, the regulations merely codify past prastaed give authorities broad
discretion to define which religious activities grermissible.

The law requires religious groups to register maafewvorship. Spiritual activities in
places of worship that have not registered mayooesidered illegal and participants
can be punished. Government officials stated thahf® homes where family and
friends meet to study the Bible would not be reegito register, but venues for
formal worship services should be registered, eévemch formal worship takes place
in a private home. Clergy need not be approvedbeygbvernment but must be
reported to the government after being selectesiyaunt to the rules of the relevant
government-affiliated religious association. Pressan religious groups to register or
to come under the supervision of official "patmdtieligious organizations continued
during the year. Some groups registered voluntasihile a number registered under
pressure; several groups avoided officials in angit to avoid registration, and
authorities refused to register others. Varioudficial groups reported that
authorities refused them registration without erptéon. The government contended
that these refusals were mainly the result of faitd meet requirements concerning
facilities and meeting spaces. Some religious ggaugre reluctant to comply with
the regulations out of principled opposition taesteontrol of religion or due to fear
of adverse consequences if they revealed, as esljtire names and addresses of
church leaders and members.

Local authorities' handling of unregistered religg@roups, especially Protestant
"house churches,"” varied widely. In certain regigagernment supervision of
religious activity was minimal, and registered amtegistered Protestant and
Catholic churches existed openly side-by-side aackweated similarly by the
authorities. In such areas many congregants wagrstim both types of churches;
congregants in unregistered churches were alsa@pl@cure Bibles at official
churches. In some parts of the country, unregidteogise churches with hundreds of
members met openly, with the full knowledge of lamathorities, who characterized
the meetings as informal gatherings. In other anease church meetings of more



than a handful of family members and friends wérietly proscribed. House
churches often encountered difficulties when thembership grew, when they
arranged for the regular use of facilities for puegpose of conducting religious
activities, or when they forged links with otheregistered groups.

Leaders of unauthorized groups were sometimestiettof harassment,
interrogation, detention, and physical abuse. Autles frequently disrupted house
church meetings and retreats, detained and quedtieaders and church members,
and confiscated the personal property of housecbheaders and members. During
the year thousands of house church members weameet a large number of these
detentions occurred in Henan Province.” (US StapddtmentCountry Reportson
Human Rights Practices for 2006 in relation to China, Section 2.c, Freedom of
Religion)

61. A representative of an Embassy in Beijing visitedjiRg and three other counties in Province
W. He reported that:

‘There is a high degree of religious tolerancenis part of China. In [name] county
only 10 of 80 Catholic parishes are affiliated witlle state sanctioned Catholic
Patriotic Association (CPA). The other 70 remainimgal to Rome are technically
illegal and therefore “underground churches,” lytartedly these congregations are
not harassed by the local authorities at presezpioRs of the recent arrest of [church
leader] who has consistently refused to cooperdtetine CPA, is a cause for
concern. [Church leader] has served close to [nuyears in detention in China
since his first arrest in [date]. However his asdmve not directly impacted on the
activities of local congregations in the [numbenjal counties which are the subject
of this report. In recent years Catholics therechasen allowed to profess their faith
in accordance with their own consciences. Themmigdication that this is about to
change. Nevertheless, the Embassy will continuedoitor the situation closely.’

62. The Australian Department of Foreign Affairs an@de (DFAT) provided the following
advice in August 1999:

‘Demolition of churches

11. According to a well-informed, long-term obs& of the unofficial church from
whom the Australian Embassy in Beijing sought agwicmid-1999, the authorities
in [Province] demolished some churches earlieGi@9lto make the point that all
structures must have planning approval. They@ésoolished a number of
unapproved commercial and residential structufidge problem for members of the
unofficial church is that planning approval is kel to be given for any but official
church buildings, so that the existence of an uraga building depends on the
continued tolerance of the local authorities.

12. The demolitions in [Province] are in praetacsmall proportion of what is a
large number of places of worship. According t® dffficial [church leader], reported
in the China Study Journal (a British inter-chupttblication) of [date], the unofficial
Catholic Church in [city] had many churches andrdu&0,000 worshippers, more
than in his own officially-recognised church. [gits the capital of [Province]
province. Members of the unofficial church alsodaecess to religious services in
private houses. Provided churches do not disqublic order”, for example by
attracting some hundreds of worshippers or by fytisimg in public, they are free to
do this in peace.

Leaders and ordinary wor shippers
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13. The pattern of action reported by [medidetsi is that custodial sentences are
only imposed on a few leaders, who they would aersiepeat offenders. The
observer referred to in paragraph 11 above told\tistralian Embassy in Beijing in
mid-1999 that claims of persecution could be credinly in the case of a small
proportion of believers. The observer also tokl Bmbassy that even high-profile
members of the unofficial church are tolerated led public order is not disrupted.
These statements fit the general pattern of theeSh authorities’ approach to social
control, which is to deter leaders without aliengtiheir followers. The observer’'s
statement that action would be taken against osiyall proportion of believers is
corroborated by the small number of instances o siction in a large and growing
Catholic population.

15. There has been no [details deleted] megiartéen recent years of penalties
being applied against ordinary Catholic worshippeishree Provinces]. This is not
conclusive evidence that penalties have not beplnedp but the international
Catholic church has links into all these areasitisdnost unlikely that a repeated
practice of applying penalties to ordinary worsleigowould have gone unreported.

19. We have heard no reports of worshipperBin\ince] being unable to practice
their religion. It is always possible for peopbavtorship in private houses, provided
the numbers in the congregation are not considexedssive by the authorities. The
fact that the Vatican claims that the unofficialioth is growing rapidly at the
national level indicates that worshippers are &blgractice their religion, even if a
church building is not available.” (DFAT Countryfémmation Report No. 297/99,
dated 12 August 1999, CX36797)

Notwithstanding the positive picture painted bysiheeports, there have been instances
where adherents of the unofficial Catholic Churthrovince W have been subject to
arbitrary arrest when carrying out ordinary religgactivities. A Father of the underground
Roman Catholic Church outside City X in Provincenas arrested along with nuns and
laypersons from the same church. Some of the wens reportedly released a few days later
after a group of parishioners had paid the politzge sum of money The whereabouts of
the remaining detainees remained unknown at theoktige year (Amnesty International,
Report 2001 in relation to China [Information deleted undeB%}j.

Other country information from around that sameet@rpriest, several nuns, several
seminarians and a number of lay people were detdipehe county security office of
Province W province for worshipping at an unautkedi place of worship. Most of the group
were released but two nuns were forced to signgoeebdocuments renouncing their faith.
Some time later some adults and children were textehuring a summer school vacation
catechism class being held in a private home iniRce W. One of the adults was sentenced
to 15 days in gaol for giving catechesis while dtiger four adults received an official

warning and were released on the day of their rassvere the children who had received
the catechesis [Information deleted under s431].

Father B, an underground Roman Catholic priestnairgarian and several parishioners were
arrested while celebrating mass in a private han@ity X diocese in Province W. Many
parishioners were beaten and suffered severeesjute private house where the arrests took
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place was totally ransacked and Father B, the semmand the parishioners were still being
detained in a detention centre at last report fmfttion deleted under s431].

Protest against pollution

China Human Rights Defenders (CHRD) reported ircatimy newsletter that hundreds of
villagers protesting against pollutants releasedhfthe local Steel Factory in Village Y, City
Z, Province W had been dispersed by many policen@iRD said that many villagers had
been injured and three had been taken away fotiqoasy. It said that it was unclear
whether they were still being detained [Informatdeieted under s431].

FINDINGS AND REASONS

In the present case the applicant changed his mesgdi@ significant respects in the course of
the hearing before me, for example with regard hetiver there was an alternative road along
which the trucks could pass carrying iron ore fritw@ port to the steel works and when he
claimed he and the other protesters had actuallgkaded the road for 24 hours a day. As
referred to in paragraph 56 above, he eventuaityisaesponse to questions put by his
representative that they had in fact done thiofdy a few days before the protest had been
broken up by the police on a particular date.

Other aspects of the applicant’s evidence aremlsiolematic. As | put to the applicant in

the course of the hearing before me, | find itidifft to accept that the authorities would have
put the journalist who he claims interviewed hindenhouse arrest but that they would have
taken no action against him. | likewise find iffidult to accept that, if PSB had wanted to
arrest him before he left China, as he claims, theyld not have gone to his home looking
for him until later, after he had arrived in AusiiaFurthermore, in the course of the hearing
before me the applicant changed his evidence flammg that he had had to pay money to
get his passport (as he had said in the staterneotrgpanying his original application) to
claiming that he had been told that his name waa lolack-list for several years, that he had
been told that he was unable to get a passportthah@ven after he had bribed an official to
get his passport he had been told that he couldsethe passport to go overseas while the
official remained in that position.

| accept that the protest against pollution inagk Y described by the applicant took place:
as referred to in paragraph 66 above, this faattested by an independent source which
confirms the applicant’s evidence that hundredgrofesters were dispersed by many police
on one occasion. Having regard to the problemis thi¢ applicant’s evidence outlined

above, however, | consider it likely that the appfit has exaggerated his own involvement in
the protests. | accept that he had some involveasedepicted in the photographs he has
produced. As |l indicated to the applicant andr@mesentative in the course of the hearing
before me, | accept that the applicant is a genaimtepractising Catholic and that he has
practised all his life in the unofficial or ‘undeogind’ Catholic church.

As | put to the applicant in the course of the mepbefore me, the evidence available to me
indicates that the authorities in Province W gelhetalerate the activities of the unofficial or
‘underground’ Catholic Church and | consider ttnés &ttitude of toleration is borne out by
the applicant’s own experience. However, as reteto in paragraphs 63 to 65 above, there
have been some incidents in which adherents airtbé&icial Catholic Church in Province W
have been subject to arbitrary arrest when carrgutgrdinary religious activities and it may
be that, as the applicant suggested, teachingrehilgnder 18 years old is particularly
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dangerous [Information deleted under s431]. | pctwat, as Father A suggested, arrests of
clergy are more likely to make the news than asrebtaypeople and that there has been a
hardening of the attitude of the Chinese authariisvards the exercise of fundamental
freedoms in the lead-up to the Olympic Games.

| accept that the local authorities and the Religi@ffairs Bureau were aware of the
applicant’s involvement in the unofficial Cathol@hurch in China and | consider that, even

if (contrary to the applicant’s claims) the autties were not aware of the applicant’s
involvement in the protest against pollution inl&ge Y before he left China, they would
certainly be aware of that involvement now. | adaesthat there is a real chance that, if the
applicant returns to China now or in the reasonfiskeseeable future, he will be arrested or
detained for reasons of his involvement in the ficiaf or ‘underground’ Catholic Church

and his involvement in the protest against polliihis village. As referred to in paragraph
59 above, arrest and detention in China is arlyimad serious human rights abuses including
torture continue.

| accept that the persecution which the applicaats involves ‘serious harm’ as required by
paragraph 91R(1)(b) of the Act in that it invohaethreat to the applicant’s liberty and
significant physical harassment or ill-treatmehtonsider that the applicant’s religion and
his political opinion are the essential and siguaifit reasons for the persecution which he
fears, as required by paragraph 91R(1)(a) of the Aturther consider that the persecution
which the applicant fears involves systematic aisdraninatory conduct, as required by
paragraph 91R(1)(c), in that it is deliberate @eimional and involves his selective
harassment for a Convention reason. Since theeGhi@overnment is responsible for the
persecution which the applicant fears | considat that there is no part of China to which
the applicant could reasonably be expected to agdowhere he would be safe from the
persecution which he fears. There is nothing énaébidence before me to suggest that the
applicant has a legally enforceable right to eatet reside in any other country apart from
his country of nationality, the People’s RepublicChina. | therefore find that the applicant
is not excluded from Australia’s protection by settson 36(3) of the Act (se&pplicant C v
Minister for Immigration and Multicultural Affairs [2001] FCA 229; upheld on appeal,
Minister for Immigration and Multicultural Affairsv Applicant C (2001) 116 FCR 154).

| find that the applicant is outside his countrynationality, China. For reasons given above,
| find that he has a well-founded fear of beingsgeuted for reasons of his religion and his
political opinion if he returns to China now orthlre reasonably foreseeable future. 1 find that
the applicant is unwilling, owing to his fear ofrpecution, to avail himself of the protection

of the Chinese Government and that he is not erddicbm Australia’s protection by
subsection 36(3) of the Act. It follows that | a@atisfied that the applicant is a person to
whom Australia has protection obligations underReéugees Convention as amended by the
Refugees Protocol. Consequently the applicantfietithe criterion set out in paragraph
36(2)(a) of the Migration Act for the grant of aopection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies paragraph 36(2)(a) of the Migration Aing a person to whom Australia has
protection obligations under the Refugees Convantio



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44efMigration Act 1958,
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