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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2. The applicant, who claims to be a citizen of CHIRRC) arrived in Australia [in]
September 2009 and applied to the Department ofignaton and Citizenship for a
Protection (Class XA) visa [in] November 2009. Tdedegate decided to refuse to grant
the visa [in] January 2010 and notified the appiica the decision and his review
rights by letter of the same date.

3. The delegate refused the visa application on teeslhatthe applicant is not a person
to whom Australia has protection obligations unitier 1951 Convention Relating to
the Status of Refugees as amended by the 1967cBf#&telating to the Status of
Refugees (together, the Refugees Convention, dCtmeention).

4.  The applicant applied to the Tribunal [in] FebrudBA0 for review of the delegate’s
decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the Re&s Convention

8.  Further criteria for the grant of a Protection @laCA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Convention gederally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Secondly, an applicant must fear persecution. Uad@drR(1) of the Act persecution
must involve “serious harm” to the applicant (s.@)gb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood if the hardship or denial titens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
unable to be controlled by the authorities of tberary of nationality. However, the
threat of harm need not be the product of governmpelicy; it may be enough that the
government has failed or is unable to protect g@ieant from persecution (s€han
per McHugh J at 433pplicant Aper Brennan CJ at 233, McHugh J at 258).

Persecution also implies an element of motivationhe part of those who persecute
for the infliction of harm. People are persecut@dsomething perceived about them or
attributed to them by their persecutors. Howeves,motivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

Thirdly, the persecution which the applicant feasst be for one or more of the
reasons specified in the Convention definitionceraeligion, nationality, membership

of a particular social group or political opiniorhe phrase “for reasons of” serves to
identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourthly, an applicant’s fear of persecution fa&€@vention reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if he or she has genuine fear fodngh®n a “real chance” of
persecution for a Convention stipulated reasoreak is well-founded when there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A “real chance” is one that is not remote or insabgal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

The focus of the Convention definition is not upbe protection that the country of
nationality might be able to provide in some paitc region, but upon a more general
notion of protection by that countriRandhawa v MILGEA1994) 52 FCR 437 per
Black CJ at 440-1 Depending upon the circumstanot#dse particular case, it may be
reasonable for a person to relocate in the cowdtnationality or former habitual
residence to a region where, objectively, thermigppreciable risk of the occurrence
of the feared persecution. Thus, a person willXxmueled from refugee status if under
all the circumstances it would be reasonable, @sttnse of “practicable”, to expect
him or her to seek refuge in another part of thmeesaountry. What is “reasonable” in
this sense must depend upon the particular ciramss of the applicant and the
impact upon that person of relocation within hidier country. However, whether
relocation is reasonable is not to be judged bicaming whether the quality of life in
the place of relocation meets the basic normswilf giolitical and socio-economic
rights. The Convention is concerned with persecuticthe defined sense, and not with
living conditions in a broader sen&ZATV v MIAG2007] HCA 40 and&5ZFDV v

MIAC [2007] HCA 41, per Gummow, Hayne & Crennan JJJiQah J agreeing.

CLAIMS AND EVIDENCE
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The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] ApfILD to give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in
the Mandarin and English languages.

Protection visa application
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The applicant is [age deleted: s.431(2)]. He was boHebei Province of the PRC. He
attended [Village A] Primary School and [Town A]ifeol. Before coming to

Australia, he lived at [Village A], [Town A], [Cit], Hebei Province. He was a
chicken farm owner from August 1996 until Septen@p9.

The applicant has a wife and two sons in Chinasn§swes deleted: s.431(2)]. The
applicant obtained a passport in August 2008 andenagbrief visit to Japan at the end
of November that year. He was granted a visitaa Wsvisit Australia [in] September
2009 and arrived here [about twelve days later]

His protection visa claims were set out in a leibethe Australian Government written
in Mandarin. That letter and a translation by a NAAccredited translator were
included with his protection visa application. hetletter the applicant claimed that:



He owned a chicken farm at [Town A] which comprid€g000 laying hens
and which supplied 10,000 broilers (meat chickea&h year for meat;

In October 2008 he was asked to come to a meetitig andustry Section of
[Town A] Government. At that meeting the head & thdustry Section, [Mr
A], told him that the local Communist Party Secrgtaf the Town, [Mr B],
had, through his cousin, [Mr C], come to know @a@uth Korean
businessman, [Mr D], who was looking for a sitestablish a large
[processing plant] in the area. The site of thdiegpt's farm had been
selected as the ideal site and the Town Party Cttesrinad concluded that
the site be sold to [Mr D];

The applicant and his wife were shocked and wetialiy reluctant to agree
to the acquisition of their farm. Eventually theyr@ed when, at a further
meeting [in] March 2009, they were offered undepmpensation agreement
10,000 yuan per mu of land and 600,000 yuan fddimgs, equipment and
stock. The applicant signed the agreement;

[In] July 2009 the applicant was again called taeeting at the Industry
Section. He was told that, due to the global finanrisis, the South Korean
company was unwilling to proceed unless the prckiced to 5,000 yuan per
mu and 200,000 yuan for buildings, equipment andkstThe applicant
refused because it would mean a loss for him obatr800,000 yuan;

The applicant was then called to a meeting withGCbenmunist Party
Secretary, [Mr B], who put pressure on the applitaragree to the price.
Again the applicant refused;

The next day, [Mr A] called the applicant and agaah for him to come to a
meeting at the [name deleted: s.431(2)] Restatwasee if agreement could
be reached,;

At that meeting those present got the applicamkiAfter the meeting the
applicant was presented with a copy of an agreemignthis forged signature
and fingerprint;

The applicant believes that [Mr B], the local Comrmisti Party Secretary,
corruptly colluded with his cousin, [Mr C], to fobty acquire the applicant’s
farm at an unfair price;

The applicant lodged a complaint with his local miyugovernment Petition
and Letter Office. As a result, he was kidnappedihgerground elements
who acted on the direction of [Mr B]. He was briytddeaten, his life was
threatened and he was told to cease his petitioa.applicant’s wife wanted
him to take the matter no further but, after heweced, the applicant decided
to make a further petition at the provincial capiael. When heading off to
this appointment, he was again kidnapped by elesr@rinected to [Mr B,
was detained for a day, given a packet of cashwamded not to take the
matter further;



. After returning home and discussing the matter Wwighwife, he decided to
flee to Australia because of the persecution heshifféred.

Department interview

25.

At the Department interview, when asked by the gigle what would happen to him if
he returned to China, the applicant said that heldvbe beaten until he was disabled or
killed. When the delegate asked why, given thaatit@orities had already taken his
land, the applicant replied that he had, [in] Seyiter 2009, before departing China,
written a letter to the Secretary of the Provirggoarting [Mr B] as corrupt. The
applicant said that [Mr B] would want to harm himclause he had made this report.
The applicant mentioned a vegetable grower wha, r@sult of complaining about the
acquisition of his land, had had his hand cut Diffe applicant had not kept a copy of
the letter he had written reporting [Mr B] as cqtiu

Tribunal hearing
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At the hearing before the Tribunal the applicamd $siaat, up until he embarked on
chicken farming in 1996, he had a 15 acre farm bichvhe grew corn and wheat. In
1996 he began a chicken farm on the land with Ifis. We obtained a loan from the
bank, secured by a mortgage over his brick houbghmwvas separate from the farm.
As the chicken farm operation grew, he increasedize by leasing an adjoining 15
acres from his neighbours. The Tribunal put toapplicant that he had told the
delegate that the size of the farm was 30 mu. tetbat was correct. He thought that
one mu was the equivalent of one acre.

The applicant described in some detail the chidkeming operation. He said that over
time it grew to 20 chicken houses. He described#ttery arrangements, with cages
on each side of the central corridor in each chidkeuse containing the chickens. He
said the breed of chickens for meat was “niketd #me breed of chickens for eggs was
“han lan hui” (“ocean grey”) He said he would buyaks from Zhending City and
Yukou City. Young chicks needed to be kept at sstaomt temperature of 35 degrees.
They were fed initially with a solution of waterdasugar, 6 or 7 times a day, including
during the night. At first only the applicant anid ife attended to all the chores. They
started with 300 chicks. By the end of 2007, witl éxpansion of the business, they
employed 6 workers.

The applicant described how eggs from the layingsiveould roll from the cages for
gathering and placing into boxes for sale. Tragarsld come to the farm to buy the
eggs for delivery to markets. After the meat chickevere one year old, they would be
sold to a processing factory in the town. The fgctould collect them live and take
them to the factory for processing.

The Tribunal questioned the applicant about histimgevith [Mr A] in October 2008.
The applicant described the meeting and what widsas@he meeting. The description
was consistent with the description given in hist@ction visa claims. The Tribunal
said that it did not understand the proposal ferdbnstruction of a [processing plant]
on the site of the applicant’s farm. The applicsaitl that farmers in the area grew both
[details deleted: s.431(2)] and he understooditiveds proposed that the plant would
process both.
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The applicant said that, at the meeting [in] Ma26l09 when he signed the
compensation agreement for the acquisition ofdmisf those present included [Mr A],
the South Korean businessman, [Mr D], and [Mr Bpsisin, [Mr C]. The applicant
clarified that the total compensation price agreed RMB 600,000. He signed up on
this basis, calculating that, after he repaid twekband paid his neighbours for
outstanding moneys due under his land leasing geraants with them, he would have
RMB 100,000. The Tribunal asked the applicant ihbd a copy of the agreement. He
said he did not. His family had been forced fromirtlhouse and were now living in an
abandoned house. They did not have any relevaningeats with them.

The applicant said that, at the meeting with [Mr[ia] July 2009, he was told that the
reduced total compensation price was RMB 300,00@. dpplicant told [Mr A] that he
could not agree to this. The applicant was urgeattept for the benefit the South
Korean businessman’s investment would bring tadka. The applicant was told that,
whether he accepted or not, RMB 300,000 was aldwdd get

The Tribunal asked the applicant why he did not ozl the terms of the compensation
agreement he had previously signed. He said thdichieut was told that the town
would lose the opportunity for the business investhunless the price were reduced.

The applicant said that, when [in] July 2009 he walted to the meeting at the town
meeting room, the Party Secretary, [Mr B], madpeesh in which he said that, if the
applicant agreed to the new terms, he would beftiggehis 100,000 fellow
townspeople. When the applicant said that he cootcgree to the new terms, [Mr B]
yelled at him that the outcome would not be goachfm and left, slamming the door.

The next day [Mr A] telephoned the applicant andted him to meet over drinks at
the [name deleted: s.431(2)] restaurant with [MtdC$ee if agreement could be
reached. The applicant agreed. He thought thatiglktre able to convince those
concerned not to take his land. At the restautat got him drunk on Maotai.

The applicant said that [Mr A] presented him a ffays later with an agreement for
RMB 300,000 in compensation. The agreement borpuhgorted signature of the
applicant. The applicant objected, saying thatstgeature was a forgery. The
document also bore what appeared to be his fingeergihe applicant believed the
fingerprint was obtained when he became drunkeatéktaurant. [Mr A] told the
applicant that, if he denied the agreement, he dvbalbreaking the law. He also told
the applicant that half of the RMB 300,000 hadadrepaid into the applicant’s
account. The applicant found another copy of tgaexd agreement, also bearing his
fingerprint, in his briefcase.

The Tribunal asked the applicant if in fact he ree¢ RMB 150,000 into his account.
He said he did not; he received RMB 100,000 andlatas paid another RMB
100,000. That was all he received. From this hedoR#&B 100,000 to the bank and
RMB 45,000-50,000 to his neighbours for the ledaad. He paid his neighbours but
did not repay the bank, ultimately using the bagaoftcthe funds to get to Australia.
Because the bank was not repaid, it took possessilois house after he came to
Australia and the Public Security Bureau (PSB)exb#the house up. That is why the
applicant’s family now live in an abandoned house.
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The applicant decided to make an appointment \ghRetition and Letter office of the
local county government to complain about what ¢tresadered was collusion between
the local Communist Party Secretary, [Mr B], anel 8outh Korean businessman to
forcibly acquire the applicant’s farm at an unjpste. The appointment was made for
[a date in] July 2009. The office was in [Town B}][July the applicant attended there
and met with a [Mr E]. The applicant told [Mr E] athhad happened and gave him a
copy of the agreement. [Mr E] told him to go home avait for his answer.

When it was getting dark on his way home, a caledulp beside the applicant and 6
people jumped out. Three of them grabbed him, puatihto a sack, loaded him into the
car and took him off to a deserted house. The eqpiiwas taken out of the bag but his
feet and hands were tied and he was made lie difothre One of the men said words
to the following effect: “You got a lot of gutsybu want to mess up with [Mr B]. He
was doing you a favour. Take it or leave it. If ydon't want it, you won’t get any
money. If you keep on appealing, we will kill yqust like killing an ant.”

The men then punched and kicked the applicantingavum bleeding from the left
eyebrow and mouth. The blows also loosened sorhes aéeth.

At about 9 pm the men left, leaving the applicanttawl to his house, which was
about 3 kilometres away. On the outskirts of hikge, someone saw the applicant and
helped him home. People from the village askedpiicant why he was taking on

[Mr B] when he was like a local emperor. Once tphpligant arrived home, his wife
contacted the local doctor, who came to the applisdouse and treated him.

After the applicant recovered, his wife said to dpplicant that he should let the matter
go because she and the applicant were common pe&bpleould not bring
governments down.

The applicant’s wife had a relative in the offidetlee Industry Section of the Town
Government. The relative told her that the Southeldn businessman had in fact paid
the compensation agreed under the first agreennent avas [Mr B] and his cousin
who had cheated the applicant out of those funds.

The applicant did not want to let the matter rest decided to make another complaint,
this time to the provincial Petition and Letterioéfin [City B]. He made an
appointment for [a date in] July and headed oélaiut 5am on the morning of that day
to walk to the main road to catch the bus to [BifyHe was only about 10 minutes

from home when again a car pulled up and the agqtiiwas bundled into the car. The
men in the car blindfolded the applicant so he doult see them. The applicant was
taken to a hilly area not far from his home and wkest there all day without any food
Then one of the men said to the applicant wordkedollowing effect: “You are a
brave man but [Mr B] does not want to see you agahe does see you again, he will
kill you.” They threw the applicant a bag contagniRMB 100,000.

The Tribunal said to the applicant that in his tentstatement in support of his
protection visa claims he had not mentioned howhmmoney was in the bag. The
applicant said he forgot to mention this when hegppred his written statement.

The Tribunal put to the applicant that in his verittclaims he had not said anything
about his farm having been demolished. The Tribaskéd him why he had not
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mentioned this. The applicant said the forged agess was executed [in] July 2009
and the farm was demolished [about five days lakég]said that he was there when it
was demolished, as were officials from the Town &ament and PSB officers. The
local newspaper sent a reporter but [Mr B] stoppied from writing anything.

The Tribunal said to the applicant that in thenwigw with the delegate the applicant
mentioned that he had written a letter before cgnhinAustralia. The Tribunal asked
what this letter was about. The applicant said lieatvrote the same letter to the City,
District and Provincial Government offices. In feer he complained about [Mr B]
and [Mr C] for taking bribes and said that they hadked up with a group to bully
people in the applicant’s town. He said that he iatdgiven much thought to this letter
when he came to Australia and had not kept a ddpynly remembered it when he
was interviewed by the delegate.

The Tribunal said to the applicant that there veen@e aspects of his story that the
Tribunal was having difficulty believing and salthat it needed to put those matters to
him to get his response. First, the Tribunal shad it could not understand why, having
told [Mr B] that he could not accept the termst# hew compensation arrangements
which had been put to him, the applicant agreeattend the further discussion at the
restaurant and why he allowed himself to get dratnthat discussion. The applicant
replied that, in the Chinese way, he thought heilshivy to make [Mr A] and [Mr C]
happy so that they might agree not to resume hi la

The Tribunal also said that it was having diffigulinderstanding how those who
kidnapped the applicant a second time would hawsvkithat he was heading to [City
B] to make a complaint. The applicant replied thatsystem was that he had to make
an appointment first so he guessed that someathe iRetition and Letter office tipped
[Mr B] off after the applicant telephoned to make tppointment.

The Tribunal further said that independent coumtfgrmation suggested that under the
Land Administration Law of the PRC compensation teade provided when land was
appropriated and the formula was that a citizen evdtled to receive between six and
ten times the average vyield of the land over tleeipus three years. The applicant
responded that, if he had sought legal redresa/dodd not have succeeded under
Communist Party law.

The Tribunal asked the applicant what had beemptingose of the trip to Japan the
applicant had taken in November 2008. He saidlibatas part of a business
delegation from [City A] He had been part of théegation so he could visit Japanese
chicken farms. He said that he learned a lot abowut Japanese farmers dealt with
bacteria and about their techniques for feedingkamis.

Country of origin information
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[Details relating to City A and City B deleted: 3142)].

Problems arising from land confiscation and compgaos disputes are common in
today’s China, where land throughout the counttyeimg redeveloped for Chinese
industry and infrastructure, in an environment adegpread official corruption.
Reports indicate that people often have difficiltyaccessing adequate, or even any,
compensation for confiscated land or property asont either to demonstrations or to
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following the rarely successful paths of using lggal system or petition system to
seek redress.

The Land Administration Law of the People’s Repalolf China (2004 Revision)
notes:

The state may make expropriation or requisitioiamal according to law for public interests,
but shall give compensations accordingly. (Art.2)

Owners or users of the land expropriated shalhiwithe time limit specified in the
announcement, go through the compensation registrigtr expropriated land with the land
administrative departments of the local peoplesegoments on the strength of the land
certificate. (Art.46)

Under Article 47 of that Law compensation must bevgled when land is
expropriated. The formula under that Article fotetenining the compensation amount
is that a citizen will receive between six andtiares the average yield of the land,
using average yield figures from three years pgoagxpropriation.

The US State Department reported in 2008 that ttwbeechose to petition the Central
Government about their grievances reportedly fédbadassment, detention,
incarceration, and restrictions on rights to asderabd raise grievances” (US
Department of State 2000luman Rights Report for 2008 — Chingebruary, Section
2).

According to the Australian Department of Foreigifeis and Trade (DFAT),“ Post
noted that protests and arrests relating to lasaihngtion in China are common but
rarely reported in the state media or acknowledge@hinese authoriti€’s (
Department of Foreign Affairs and Trade 20D&AT Report 894 — China: RRT
Information Request: CHN33731 October).

The annual World Report published in 2008 by HurmRaghts Watch reported that
ordinary citizens faced obstacles to accessingcgiswer illegal land seizures:

Ordinary citizens face immense obstacles to acog§sstice, in particular over issues such as
illegal land seizures, forced evictions, environtaépollution, unpaid wages, corruption, and
abuse of power by local officials, a situation thegls rising social unrest across the country.
The authorities have stopped disclosing figuresiatiee number of riots and demonstrations
after they announced a decline from over 200 imtglper day in 2006, but large-scale
incidents were reported in 2007 in almost all ofrats 34 province-level administrative units.
Several demonstrations involved tens of thousamkople, such as in Yongzhou (Hunan) in
March 2007 and Xiamen (Fujian) in June. In speeeessarticles top security officials
acknowledged the heightening of social conflictg,lemained defiant toward greater
independence of the judiciary, blaming “hostile™enemy forces” for trying to use the
nation’s legal system to undermine and westernlzie&(Human Rights Watch 2008/orld
Report 2008 — China30 January, p.262 ).

Sources report that local government officials mr@ have expropriated contract farm
land for development purposes with limited congdidtaand compensation. According
to Professor Li, from the Chinese University of igdfong “research by the Chinese
Academy of Social Sciences shows that land exprbpn is now the most volatile
issue in the countryside, particularly in coastaba”(Lum, T. 2006Social Unrest in
China, US Congressional Research Service, 8 May, p.3



59.

60.

61.

http://www.fas.org/sgp/crs/row/rl33416.pdfAccessed 12 December 2006; Li, L.
2006,Driven to Protest: China’s Rural Unresturrent History website, 14 August,
p.250http://www.currenthistory.com/org_pdf_files/105/69@5 692 250.pdt
Accessed 11 October 2007).

Academic Thomas Lum, in a 2006 paper for the USgtessional Research Service,
discusses the confiscation of contract land by gowent officials and the lack of
property rights and compensation for previous oacts

In the past few years, a new kind of protest hagared, caused by anger over local
development projects and resulting land confisocatiod environmental degradation. The
lack of property rights in China has led to manyeyomental abuses at the local level. The
country’s first comprehensive bill on property righwhich purportedly would help both
wealthy private entrepreneurs and common citizeotept their rights to property, was
shelved at the annual session of the National B&o@longress in March 2006 following
opposition from conservative leaders. A majorityCbiinese peasants have long term (30
year) land-use contracts but not ownership oritite to sell them. When land takings occur,
farmers are entitled only to compensation based agoicultural output and resettlement
costs. Village, township, and county governmentgegaly receive the lion’s share of the
price of the “sale” or transfer of land-use rigtdshe developer. Violent clashes between
demonstrators and police have erupted in not omby pegions in China’s interior, but also
rich coastal areas, where development pressurdgeawy (Lum, T. 200650cial Unrest in
China, US Congressional Research Service, 8 May, p.3
http://lwww.fas.org/sgp/crs/row/RL33416.pdiAccessed 12 December 2006)

Kevin O’Brien and Lianjiang Li, in their 2006 boak resistance in rural China, argue
that central government regulations “to protecirwady people” have been ignored by
many local officials. They claim that as a restilthas local officials have, among other
things, “expropriated land and used coercion agaifiagers” (O'Brien, K.J & Li, L.
2006,Rightful Resistance in Rural Chin&ambridge University Press, New York, p.
28).

In 2006, theAsia Timeseported on steps to curb land abuses:

Beijing is reportedly considering removing the poweegrant land requisitions from local
officials, requiring all such permits to receivgoagpval from Beijing, in an effort to halt
rampant abuses of power and corruption with redpdeind use by local officials. ...
...Shortly before the 21st Century Business Heralalipled the article, the Ministry of Land
and Resources publicly expressed its concern thatome cities over 90% [of] land
requisition contracts are illegal”. It is widelylm¥ed that Beijing’s consideration of
centralizing land requisition is part of its effotb curb local officials’ granting land
requisitions that violate central government pelcon land use and macroeconomic control.
Indeed, such malpractice is rampant among localial§, whose major concern is to boost
local gross domestic product (GDP), which is linkedheir performance, and hence their
possible promotion. And the easiest way to boosP@Da given location is to build more
infrastructure or property development projectshicly requires land (Fong, Tak-ho 2006,
‘Land abuses: Beijing’s cure has side effeddsia Times 30 June
http://www.atimes.com/atimes/China_Business/HF30Ctnl— Accessed 18 May 2007).



FINDINGS AND REASONS
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63.

64.

65.

66.

The applicant travelled to Australia on what appdarbe a valid Chinese passport and
claims to be a national of China. The Tribunal §irtdat he is a citizen of the PRC and
has assessed his claims against that country asinigry of nationality.

In the Tribunal hearing the applicant’'s answersengtraightforward and spontaneous.
His oral evidence was broadly consistent in itail@tith what was provided in his
written statement. There is some confusion in theemce as to the size of the
applicant’s farm. On information before the Tribyrhe traditional Chinese unit of
area measurement of a “mu” is equivalent to 0.1&6%#@s
(http://en.wikipedia.org/wiki/Mu_ (unit_of area))h&t would mean that, on the basis
of the applicant’s oral evidence as to the arda®fand, that land was about 1.5 acres
and that, with the lease of a similar adjoiningagirem his neighbours, the total area of
the chicken farm was about 3 acres. That seemsiplaudor the size of the chicken
farming operations he described. The fact thaafiicant wrongly thought that a mu
was equivalent to an acre is not material. Theedss some confusion between the
applicant’s written evidence and his oral evideas¢o the compensation sums offered
to him. This may be explicable due to the diffenealy the compensation components
are presented in the written evidence. In his evadence the applicant maintained that
the original total compensation amount was RMB 600, that this was reduced to
RMB 300,000 under the allegedly forged subsequgreanent and that in fact he was
paid RMB 200,000. Again, the applicant gave strdiggtvard oral evidence about these
amounts.

On the basis of the knowledgeable answers theagmblgave about chicken farming,
the Tribunal accepts that he was a chicken farmeétebei Province. The Tribunal also
accepts that his land was expropriated. His stotiis regard is consistent with the
country of origin information referred to above icating that appropriations of peasant
farmer lands for development projects are common.

The Tribunal also accepts the applicant’s accotitiiefailure to pay him the proper
amount of compensation for his land. Again the @ppl’s story is consistent with the
country of origin information indicating that localfficials are frequently corruptly
involved in land acquisitions. The Tribunal hadairdifficulty understanding how the
applicant could have put himself in a position vehemder the influence of liquor, his
apparent assent was obtained to a compensatioometo which he did not agree.
However, the Tribunal accepts the applicant’s exati@n that, in the Chinese cultural
way, he agreed to attend the restaurant meetirgusede wanted to continue to seek
to please the government officials in the hope tihe@y might not pursue the
expropriation of his farm. The Tribunal also acedpiat it was not practically open to
the applicant to seek legal redress through thetxéa vindicate his rights under the
first compensation agreement that he signed.

The Tribunal was troubled by the circumstances wikthe applicant described of his
two kidnappings, in the first of which he was selgbeaten. However, the Tribunal
accepts the applicant’s explanations that he haelephone to make appointments at
the respective Petition and Letter offices and, timathese circumstances, [Mr B] or his
cousin may have been tipped off about the applieatiendance at the Petition and
Letter office of the local county government anduwatthis proposed attendance at the
like office in [City B]. The Tribunal accepts thidie applicant was harmed as a result of
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68.

his seeking to protest against the acquisition®fdrm on unjust terms and that the
harm he suffered was serious harm within the meawiirs.91R(1)(b) of the Act and
involved systematic and discriminatory conduct witthe meaning of s.91R(1)(c).

The Tribunal also accepts that, with the limitechpensation funds the applicant
received, he paid out his neighbours for the |eddigations he owed to them and used
the balance to travel to Australia. The Tribunalegts that the bank was not paid funds
due to it under the mortgage and, as a resultamgy house has been sealed up by the
PSB and his family is living in difficult circumsiaes elsewhere.

The issues for the Tribunal are whether the applinaw has a well-founded fear of
being persecuted for a Convention reason and whegloeation is a reasonable option
for the applicant.

Well-founded fear for a Convention reason

69.

70.

It has been said that “political opinion” in thefidéion in Article1A(2) of the
Convention “should be understood in the broad sdnsacorporate, within substantive
limitations now developing generally in the fieldhmman rights, any opinion on any
matter in which the machinery of State, governmand, policy may be engaged”: Guy
S Goodwin-Gill and Jane McAdarfihe Refugee in International La® ed (2007,
Oxford) at p 87. In the present case the Tribunabk@ers that the applicant’s seeking
to assert his right to just compensation for thgrapriation of his land by government
authorities through his making of petitions or céans to the relevant Petition and
Letter offices is properly to be regarded as arr&sgon of political opinion. He was
seeking to take a stand by challenging actions@futhorities in taking his land from
him in the manner that they did.

Does the applicant now have genuine fear founded apeal chance of being
persecuted for his political opinion? The Tribuoahsiders that he does. The Tribunal
is not convinced that, if, as the applicant claiptezlwrote letters complaining about
[Mr B] and his cousin before leaving China, thosteers might in themselves result in
his being further persecuted if he were to retar@hina. However, he has suffered
persecution in the past at the hands of, or abéest of, a powerful Communist Party
official ([Mr B]) and the persons who have engagethat persecution have made
threats upon his life. The fact that his houseldesn sealed up by the PSB since he left
China suggests that Communist Party officials mgiywgsh to cause him serious harm
if he were to return to China. The Tribunal is #fere satisfied that the applicant has
genuine fear founded upon a real chance of pelisadatr his political opinion.

Relocation

71.

The principle referred to above that the Conventioas not provide protection to
persons who can avail themselves of the real proteof their country of nationality
elsewhere within the country only applies if thpsesons can genuinely access
domestic protection and for whom the reality oftpotion is meaningful. If internal
safety is illusory or unpredictable, it may be dhidt the person’s fear of persecution in
relation to the country as a whole is well-foundgB@dndhawa v MILGEA1994) 52

FCR 437 per Black CJ at 442-3:Beaumont J at 4503xhe present case, the Tribunal
does not consider that relocation is a reasongiilerobecause the persecution he has
suffered in the past is persecution at the handsrait the behest of, a Communist



Party official who, under the Chinese system ofegoment is necessarily linked to the
State. The fact that the applicant’s house has bealed up by the PSB adds to the
risk that the applicant would be vulnerable wherdweresided in China.

CONCLUSIONS

72. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfoe applicant satisfies the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

73. The Tribunal remits the matter for reconsideratioti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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