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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 348 of 2007

NBKB
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. This is an application for review of a decisiontioé Refugee Review
Tribunal handed down on 9 January 2007 affirmindeaision of a
delegate of the first respondent not to grant thaieant a protection
visa. The applicant, a citizen of the People'suRép of China, arrived
in Australia in June 2004 and applied for a praotectvisa. The
application was refused and the applicant soughitewe by the
Tribunal. The applicant attended a Tribunal hegamm 21 October
2004.

2. On 7 December 2004 the Tribunal as originally ctustd handed
down a decision affirming the decision not to gréme applicant a
protection visa. The applicant sought judicialiegvin this Court. On
1 September 2006 the Court made orders by consgenitting the
matter to the Tribunal for reconsideration. Itth&t reconsideration

NBKB v Minister for Immigration & Anor [2008] FMCA 10&t Reasons for Judgment: Page 1



that is the subject of these proceedings. Futeferences to the
Tribunal decision are references to the decisiorthef Tribunal as

reconstituted.

3. The applicant attended a further Tribunal hearimg2@ November
2006. The Tribunal as reconstituted affirmed trexision of the
delegate.

4. In a statement annexed to her protection visa egin the applicant

claimed to fear persecution in China based on hactigce of Falun
Gong in China since 1997. She claimed that in M&@01 she had
been called to the local police station, arrestitiained by the Public
Security Bureau (PSB) for three days and then meatk to re-
education through labour for one year in a spetigdour camp.

5. The applicant described her punishment while in ldd®ur camp,
which included physical mistreatment after she Waitten something
favourable in relation to Falun Gong. She claintleat in order to
leave the labour camp she had to write a lettemmiog she would
give up Falun Gong. She was released in March 20@Rthereafter
she had to report to the local police station tall at all time%

6. The applicant gave oral evidence at the first Twdduhearing. The
Tribunal as reconstituted had regard to this ewadenThe Tribunal
recorded in its decision that at the first heatimg applicant stated that
she was involved in the alcohol business in the PR& she came to
Australia to do business (which she did), and wia¢n she first made
travel arrangements and came to Australia she didntend to stay
outside the PRC. However on her second day inrAlistshe saw
people practising Falun Gong in a park and tha¢hed” her and
reagitated her interest in Falun Gong, which st practisedfor
a period of time”. She claimed she was reminded of the crackdown on
Falun Gong in the PRC and of the burden of being®8B reporting
conditions in the PRC. At the first Tribunal heagyishe said that she
was not thinking about seeking protection when Brst came to
Australia until that day in the park. She contidweth her business
(which involved travel to Adelaide). She also dddt from that day to
the time of the first hearing (21 October 2004) bhd spoken to only
one Falun Gong practitioner in Australia who did seem to believe
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her story about what happened to her in China. c&hmed at the first
Tribunal hearing that she sometimes did exercisesaipark in
Hurtsville and alone at home.

At the second Tribunal hearing on 22 November 20@6 applicant
disputed having said at the first Tribunal heatimgt she had originally
planned to go back to the PRC. She also claimaidstie had joined a
regular Falun Gong study group in Parramatta irnt€seper 2004 (that
is, before the first Tribunal hearing). When théiinal put to her that
she had failed to mention this at the first hearshg said that was
because she had just joined the group. She prbvadgporting
statements from participants in the Parramatta mr¢and other
material). None of the witnesses attested to kngwviier earlier than
November 2004.

After the hearing the applicant’s adviser provi@dedritten submission
in relation to the applicant's practice of FalunnGan Australia and a
supporting statutory declaration from a Falun Gop@ctitioner
certifying that the applicant had joined the Huitktwpractising group
from July 2004 to October 2004 to do Falun Gong@ses in a park
Monday to Saturday and had participated in a raby support
withdrawal from the China Communist party. Theiadwclaimed that
the applicant’s Falun Gong activities had inteesifafter shelbdst’ at
the first Tribunal and that this indicated that stes a genuine Falun
Gong practitioner as her actions did not relateht protection visa
application.

The Tribunal decision

9.

In its reasons for decision the Tribunal stated thhad before it the
Department's file and had also had regard to natesferred to in the
delegate's decision and other materigicluding the evidence the
Applicant gave at the hearing before the previouslgstituted
Tribunal on 21 October 2004 It referred to independent country
information in relation to the situation of Faluro® practitioners in
China and summarised the applicant's claims madaritus times.
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10.

11.

12.

13.

In its findings and reasons the Tribunal accepied the applicant had
knowledge of Falun Gong exercises and of the hasnciples behind
those exercises and that she hadmie involvement with a group of
Falun Gong practitioners in Hurstvilteup to around the time she gave
evidence to the previously constituted Tribunal @ttober 2004).
The Tribunal also accepted that the applicant subsgly joined a
Falun Gong study group in Parramatta. It did ramtept that she was
involved with that group prior to the time of thest Tribunal hearing.

The Tribunal concluded that the applicarid’' not flee the PRC
seeking protection and that she applied for pratecin Australia as
an afterthought It gave weight to the evidence that she came to
Australia for both the stated and demonstrated qeepof doing
business here and that she went from Sydney toaftieto conduct
planned business meetings in relation to the proolu®f red wine
which she planned to import into China. It alsvegaveight to the
applicant’s claim that she only decided to claimtection in Australia
after she witnessed Falun Gong practitioners dexggcises in Sydney
and the fact that this was after she came to Alisstfar another
purpose which she went on to pursue, as accordihgrtoral evidence
to the previously constituted Tribunal she did apply for protection
until after she went to Adelaide and pursued heiress agenda there
to some extent.

The Tribunal expressedgfeat concerh that the applicant having
claimed that she had faced persecution in the RRaE,she was on
reporting conditions with the police and that she ldivorced her
husband to help minimise the repercussions of anF&ong profile
would apply for a passpoffor a reason not at all related to the
[Refugees] Convention, leave the PRC purely for reasons of
commercial business and apply for protection in thali® as an
evident afterthought

The Tribunal continued:

In assessing whether or not the Applicant appldprotection
in good faith, notwithstanding the evidence of ritfieught, the
Tribunal has taken a number of factors into accounthe
Tribunal has considered the Applicant's evidentilianty with
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14.

15.

16.

17.

the five Falun Gong exercises and the principlesrmkthem, but
gives this evidence no weight as it does not argueeere
adherence to the exercises or thée) principles, and does not
help to argue that the Applicant was in any way iiamwith
Falun Gong culture prior to her arrival in Australiin June 2004.

The Tribunal considered the applicant's oral eweéerabout her
involvement in the alcohol trade over several yéaight up td the
time she departed the PRC. It found that she hadiged ‘ho
plausible, consistent evidence to support her clabout having been
detained for breaching the ban against Falun Gong. Itnfibther
explanation to the previously constituted Tribuabhbut the ease with
which she hadrésumeti work in her usual field of business despite
her claim that her career was interrupted by aopein detention was
"an implausible one, relying on a selective and msisient argument
regarding the effectiveness of contacts in the PRC

The Tribunal also found that it could not give awgight to the

applicant's claims about the reasons for her de:oric did not accept
on the evidence before it that her divorce hadrangtto do with the

Convention-related factors cited by her. It gawaght to her evidence
to the first Tribunal indicating that her family veenot living under any
relevant pressure in China.

The Tribunal continued:

Significantly, the Tribunal gives weight to whategards as an
attempt on the Applicant's part to persuade it tehe did not
make claims to the previously-constituted Tributiet she did
indeed make in her oral evidence to that Tribun&hese claims
related her intention to return to the PRC aftemdacting her
business in Australia and her attempt to revisernk&ic) claims

damages her credibility, indicating that she isgaeed to mislead
the Tribunal in the hope of obtaining a favourablécome in the
matter under review. The Tribunal can find no bagor

regarding the Applicant's afterthought in deciditg remain in

Australia as one that has any ground in good faith.

The Tribunal did not accept that the applicantsnes about her Falun
Gong related experiences in the PRC weskadsible, consistent or
crediblée".
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18.

19.

20.

While the Tribunal was prepared to accept thatapplicant had it
some way introduced herself to the Hurtsville Falun Gongup or
"something like ftin mid-2004, as evidenced by her ability to pemfo
some Falun Gong exercises at the October 2004 althearing, it did
not accept that the applicant joined the grouptherreasons claimed.
The Tribunal addressed the statutory declaratiaviged by a Falun
Gong practitioner with the post-hearing submissifnom the
applicant's adviser, but found that even if it gted that the
information in this statutory declaration was tfutht could not give it
any weight as it was not persuaded by the contdrite statement that
the activities attributed to the applicant wereother than
opportunisti€¢. The Tribunal found that the applicant's FaluonG
activities in Australia up to the time of the firStibunal hearing
(21 October 2004) constituted conduct undertakenhby for the
purpose of strengthening her claim to refugee stand hence that
such conduct had to be disregarded under s.91R(8)edMligration
Act 1958(Cth).

The Tribunal gave limited weight to the other statutory declarations
submitted by the applicant attesting to her involeat in the
Parramatta Falun Gong study group. While it acpbat she had
attended that group and studied Falun Gong teadsrtge statements
attested, it found that these statements did r@t her claim of her
having joined the Parramatta group prior to thstfiiribunal hearing.
The Tribunal did not accept that the applicant gdirthe Parramatta
group before November 2004 or that she did so éouge reasons.

It addressed the claim that the applicant’'s Faluwngds activity in

Australia had intensified when the delegate's tegjr®f her protection
visa application was affirmed by the originally stituted Tribunal and
the possible implication that she hathténsified her Falun Gong
activities as a means of coping with the psychackligand spiritual

stress of adverse decisions in her ¢asélowever on the evidence
before it the Tribunal found that the applicantaima that her Falun
Gong activity had intensified in November 2004 Whsther evidence
of opportunism and afterthought on her gartt concluded that it must
disregard her increased involvement in Falun Gdadysand exercises
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21.

22.

23.

at Parramatta and/or any other places after the ¢iifer first Tribunal
hearing under s.91R(3) of the Ads’ conduct she has undertaken for
the purposes of strengthening her claim to refusggatus.

The Tribunal also gave no weight to the applicariiam about having
obtained her passport or any other travel authwsisdy “irregular or
circumventive meansfinding that even if she did obtain the passport
with the help of contacts, it did not accept thae slid so for the
Convention-related reasons claimed.

The Tribunal stated:

Having regard to s91R(3) of the Act, and findingattithe
Applicant is an unreliable witness in the preserdtter, the
Tribunal is not satisfied that the Applicant fageseal chance of
Convention-related persecution in the PRC. Heinctd fear of
such persecution is not well-founded. She is mefuggee.

The applicant sought review of the Tribunal decisly application
filed in this Court on 6 February 2007. She rebasa further amended
application filed on 7 May 2008.

Section 424A

24,

The first ground in the further amended applicat®othat the Tribunal

failed to provide the applicanwith a copy of the transcript of the
hearing before the previously constituted Tribunahccordance with

ss.424A(1) and 441A of théMigration Act 1958 and relied on

guestions put by the previously constituted Triduaga part of its

reasons for decision. The particulars to this gdoare:

The Tribunal sets out at pages 13-15 of the Reaw®ori3ecision

an account of issues put to the Applicant by thevipusly

constituted Tribunal which ought reasonably be assdl to have
influenced the Tribunal's determinations with regp® matters
not put to the Applicant at the hearing before T@unal and

which are referred to in the Tribunal's determimais at page 17
of the Reasons for Decision. Those determinatvos® part of
the reasons for affirming the decision under review
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25.

26.

27.

28.

It was submitted for the applicant that the tramscof the first
Tribunal hearing, or at least the questions puth& applicant by the
first Tribunal member which were considered by sleeond Tribunal
member in assessing the applicant's claims ancevéleading to the
findings of implausibility, inconsistency and laok credibility, ought
to have been provided in writing to the applicamtdomment together
with an explanation of the significance of thatoimhation for the
review, consistent with the principles 8AAP and Another v Minister
for Immigration and Multicultural and Indigenousfaifs and Another
(2005) 228 CLR 294 at [654nd SZEEU and Others v Minister for
Immigration and Multicultural and Indigenous Affaif2006) 150 FCR
214. The Court has in evidence before it a trapsoaf each of the
Tribunal hearings as annexures to the affidaviboé Archer affirmed
on 1 May 2007 and filed on 14 May 2007.

In its reasons for decision the Tribunal stated ithaad had regard to a
range of material, including the evidence thatapplicant gave at the
hearing before the previously constituted Tribunal.

In concluding that it did not accept that the aggotit's claims about her
Falun Gong-related experiences in China wetausible, consistent or
credible’, the Tribunal had regard to her evidence, inatgdher oral

evidence to the previously constituted Tribunak whs said to be
relevant that in describing that evidence it refdrto the fact that the
first Tribunal member had put certain matters te #pplicant. Such
matters were said to be the reason or part of #ason for the

Tribunal’s conclusion that it did not accept thia¢ applicant's claims
about her Falun-Gong related experiences in Chieee wlausible,

consistent or credible.

For example, the Tribunal recorded that at the Resring the Tribunal
put to the applicant that it was surprised that digenot know about
the key event of the 1999 Falun Gong protest imjiiiaprior to the

banning of Falun Gong given that she came fromijifiarit also put to
her that there did not appear to be anything to suggest shat would
be regarded as a person of significant interedPRC authoritiesand

guestioned her in relation to whether her name evas blacklist. It
put to her that had her name been on a blacklstwabuld have had
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29.

30.

trouble gaining employment and travel authorisatiorAfter the

applicant stated that she lost some of her oldoocwusts in China
because she supported Falun Gong, the first Tribopmato her that
"she had said at the same hearing that she claimetiave been
successful getting her old job back because hercaktomers valued
her experiencé In response to this she was recorded as saljisy
some customers supported her whilst others stopjogty business
with her.

It was submitted for the applicant that the findiraf the Tribunal in
part relied upon the evidence of the first Tribtsauestions (not
simply the answers) so that such questions fornzetqf its reasons
for decision and had to be put to the applicarwiiting under s.424A
whether or not the breach was trivial or any umiés had occurred
(seeNBKT v Minister for Immigration and Multiculturalfi@irs (2006)
156 FCR 419 at [26] citingZEEUat [215]and [231] per Allsop J). It
was contended that the questions the first Tribomainber had asked
the applicant on such matters at the first Tribumedring constituted
"informatiort’ within s.424A(1) which did not fall within the egption
in s.424A(3)(b) because the questions asked byibeinal were not
information provided by the applicant. It was ceded that the
answers to such questions were within the s.424B)3)xception as
information the applicant gave the Tribunal for theposes of review.

In essence it was contended for the applicant tihat Tribunal as
reconstituted could not use the questioning ofTitileunal as originally
constituted, in particular the pattern of questignand responses, to
come to a conclusion about inconsistencies in ipdiGant’'s evidence
and her lack of credibility without at least pugfithe questions to the
applicant for comment under s.424A of the Actwés submitted that
because this was information which came to the uhahb as
reconstituted it could not be said to constitute #econd Tribunal
member’s subjective thought processes, albeit iy e arisen as
part of the subjective thought processes of tst Tiilbunal member. It
was submitted that the second Tribunal as recotsttcould not
consider the responses which gave rise to findaigeconsistency or
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31.

32.

33.

lack of credibility without drawing the applicantattention to the
guestions put by the first Tribunal member.

On the basis thainfformatior' for the purposes of s.424A(1) is that of
which one is told or appraised or knowledge commwateid concerning
some particular fact, subject, or event (dBKT at [29] citing
SZEEU, it was said that the first Tribunal member’s sfiens
amounted to knowledge of relevant facts or circamsts
communicated to or received by the Tribunal as mettuted and
hence were within the concept ahformatior’ notwithstanding that
such information did not come from a source exteiméne Tribunal.

While it was conceded that authorities that hacsm@red the concept
of “informatior’ had related to information that had come to the
Tribunal from an external source, it was contenithedl a question by a
previously constituted Tribunal nonetheless comsd knowledge of
the relevant fact or circumstance received by teeosd Tribunal
member.

Counsel for the applicant contended that the s.4@4dliyation and the
reference to ihformation that the Tribunal considers would be the
reason or part of the reason for affirming the d&mn that is under
review pertained to the particular member conducting plaeticular
review at the relevant time, in this case the mendoeastituting the
Tribunal as reconstituted. On that basis it waggssted that the
requirements of s.424A in relation to the Tribured originally
constituted may differ from those applicable to thabunal as
reconstituted, depending on what the particulaburral member
decided would be part of the reason for the detislbwas pointed out
that iInSZEPZ v Minister for Immigration and MulticulturAffairs and
Another (2006) 159 FCR 291 at [40] — [41] the Full Coufttbe
Federal Court had stated that insofar as s.424&)1i¢fers to a state
of mind or mental process, it must be taken tor efehe state of mind
or mental process of the particular member constituthe Tribunal
for the purposes of the revid\and that this contemplated that such a
particular member Has turned his or her mind to the question of
whether particular information would be the reasam, part of the
reason, for deciding to affirm the delegate's deadis
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34.

35.

36.

This ground is not made out. As counsel for thst frespondent
contended it has not been established that theignieg) amounted to
information that the Tribunal considered would be teason or part of
a reason for affirming the decision under reviewhwm s.424A(1).

Insofar as it is relevant to have regard to thddmal's reasons for
decision, while the Tribunal referred to the qumstig of the applicant
at the first Tribunal hearing in the claims anddevice part of the
decision, at no stage in its findings and reasathsh@ Tribunal address
the significance of such questioning. It did hoeweliave regard to the
applicant's evidence at the first Tribunal hearithgt is her answers,
and found that such evidence was not plausibléjldesor consistent.

Even if questions may be characterisediafofmatiori this does not
suffice to bring s.424A(1) into play if such infoation is not of the
nature specified in that sub-section. The fadt tiva Tribunal recorded
the questions put to the applicant in the procdsslescribing her
evidence does not mean that those questions nebeslsacame
information that was, or more accuratelyduld bé, part of its reason
for affirming the decision under review. In thaspect | note that the
operation of s 424A(1)(a) is to be determinéd advance - and
independently - of the Tribunal's particular reasanon the facts of
the case” (see SZBYR v Minister for Immigration and Citizenship
(2007) 81 ALJR 1190 at [17] per Gleeson CJ, Gumm@allinan,
Heydon and Crennan JJ and $¢2XBQ v Minister for Immigration
and Citizenshig2008] FCA 319 and cases cited therein).

The Tribunal's description of what occurred at thist Tribunal

hearing and the questions asked reveal that raléssues were raised
with the applicant and that she was given an oppdst to address
Tribunal concerns about aspects of her claims atkece. However
it was the applicant’s own evidence (in which thddnal found a lack
of plausibility, consistency and credibility) thabuld be said to be
information that the Tribunal considered would be teason or part of
the reason for affirming the decision under review not the

guestioning that provided the framework in whiclecls@evidence was
given to the Tribunal. Hence it is not necessargdtermine whether
guestioning at a hearing conducted by a memberr dtien the
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37.

38.

39.

Tribunal member in question could ever be inforomtiwithin
S.424A(1).

While an aspect of the Tribunal’'s reasons for desiavas that the
applicant gave certain evidence to the previouslystituted Tribunal
In response to its questioning and that those arsswere inconsistent,
implausible and not credible, as conceded by thpliGgmt such
evidence from the applicant to the Tribunal asioally constituted is
within the exception in s.424A(3)(b) as informatithrat the applicant
gave for the purposes of the review. It is wethbkshed that when a
matter is remitted to the Tribunal for reconsideratthe evidence
before the Tribunal as originally constituted does lose its character
as information presentedd* the Tribundl for the purposes of the
review (seeSZEPZ v Minister for Immigration and Multicultural
Affairs and Anothe(2006) 159 FCR 291 at [39%$ZJHX v Minister for
Immigration and Citizenshig2007] FCA 1337 at [45];SZJXH v
Minister for Immigration and Citizenshif2007] FCA 1691 at [25];
SZGNY v Minister for Immigration and Multiculturg2006] FMCA
1142 at [21]; andSZHUI & Ors v Minister for Immigration & Anor
[2006] FMCA 1042 af62] — [63])

As the Full Court of the Federal Court state@#EPZat [39]:

... when ss 421, 422 and 422A referdqarticular review they
identify the review initiated under s 414(1) andnanating in a
decision in accordance with s 430, being the revibat a
particular person, namely the applicant for revidvgs initiated
in respect of an RRT-Reviewable Decision. Theessppn does
not depend upon the identity of the particular memb
constituting the Tribunal. Rather, it refers teetfunction of the
Tribunal to review a decision. Until the Tribunebhs made a
valid decision on the review that has been initatey a valid
application under s 414, it has a duty to perfoimattparticular
review. An invalid decision by the Tribunal is decision at all
but it does not follow that all steps and proceduteken in
arriving at that invalid decision are themselvessahd. The
Tribunal still has before it the materials that wesbtained when
the decision that had been set aside was made.

Moreover the Tribunal's appraisal of the applicargvidence at the
first hearing, including its assessment of any mststencies, does not
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40.

constitute fnformatiori’ for the purposes of s.424A(1) (s&ZBYRat
[18]).

No jurisdictional error is established on the basimtended for in
ground one of the further amended application.

Section 425

41.

42.

43.

44.

The second ground in the further amended applicaisothat the
Tribunal failed to comply with s.425(1) of the Magion Act '‘when it

failed to raise with the Applicant during the heayi any issues
regarding the Applicant's evidence to the previgusbnstituted

Tribunal regarding her activities in China and selysiently dismissed
that evidence as not plausible, consistent or tiedin its reasons for
decision.

The particulars to this ground arefHe Tribunal failed to raise with
the Applicant the evidence given only to the preslip constituted
Tribunal referred to at page 17 of the ReasonsDecision. These
were issues arising in relation to the decision emakview and “The
Tribunal’s findings were in part based on a finditigat the Applicant
was an unreliable witness: page 18 of the ReasamBdcision”.

Section 425(1) is as follows:

The Tribunal must invite the applicant to appearfobe the
Tribunal to give evidence and present argumentstirej to the
Issues arising in relation to the decision underiesv.

It was acknowledged that the Tribunal raised a remdb issues with

the applicant in the second Tribunal hearing wiiatl also been raised
by the previously constituted Tribunal. Howevewds contended for
the applicant that the Tribunal gave no indicationthe hearing on
22 November 2006 that other issues previously ddigethe originally

constituted Tribunal remained issues arising in relation to the
decision under review for the purposes of s.425(agluding, in

particular, the applicant's account of her actgitiand detention in
China). The applicant's original evidence as ws¢hmatters was not
canvassed in the second hearing. The Tribunal theless made
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45.

46.

47.

findings referring to such matters. The Tribunaftsatment of the
record of the first hearing of 21 October 2004 sa& to be a key
factor in the determination that it was not saddfthat the applicant
faced a real chance of Convention-related persatuti the People's
Republic of China.

It was submitted that once the Tribunal invited #yeplicant to a
second hearing the reconstituted Tribunal was reduinder s.425(1)
to ensure that the applicant was notified of tiseies arising in relation
to the decision under review, in particular issitelter considered
adversely to the applicant, consistent wlBZBEL v Minister for
Immigration and Multicultural and Indigenous Affaif2006) 228 CLR
152 andCommissioner for Australian Capital Territory Reuenv
Alphaone Pty Ltd1994) 49 FCR 576. The applicant contended that
hence it was necessary for the Tribunal as redatesdi to raise with
the applicant at the hearing issues that had kesad with her by the
previously constituted Tribunal which remained disifive issues from
the perspective of the second Tribunal member,udioh issues
relevant to the assessment of her credibility.

Counsel for the applicant referred to the discus$inSZBEL of the
concept of fssues arising in relation to the decision undeviesV in
s.425 of the Act, observing that the High Court hadicated (at [35])
that if the Tribunal was silent then such issuesild/at the least be the
Issues arising on the delegate's decision. It suggested that if the
Tribunal asked the applicant to attend a hearingn tthere had to be
iIssues arising on review. Here there had beenesgiqus Tribunal
hearing and a decision, but the decision had beeassde. Hence it
was submitted that there was no Tribunal decisiomhich issues were
identified as dispositive. Further, while what waiscussed at the
previous hearing was material to which the Tribuaslreconstituted
had access, it was contended that just becausdirdteTribunal
member had raised issues with the applicant tlthhdi mean that the
second Tribunal member would see those issuedeasmne issues.

It was submitted that if the second Tribunal membas silent in
relation to such matters then there was a failareomply with s.425
of the Act. Reliance was placed on what was sgj@¥ in SZBEL
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49.

50.

The Tribunal is not confined to whatever may haeenbthe
issues that the delegate considered. The issuds atise in
relation to the decision are to be identified bg fribunal. But if
the Tribunal takes no step to identify some issherahan those
that the delegate considered dispositive, and duastell the
applicant what that other issue is, the applicastentitled to
assume that the issues the delegate consideredsiisp are
“"the issues arising in relation to the decision enceview".

It was also submitted that if the second Tribuna&mber positively

identified particular issues at a hearing and dad wentify other

iIssues, then whether or not such other issues &al identified in the
delegate's decision or in a prior Tribunal hearisyggh silence at the
hearing amounted to a representation that issuegleotified by the

Tribunal as reconstituted in the Tribunal hearirgrevnot issues arising
on the review. It was suggested thatSABEL the High Court had
“assumelithat the issues arising in the delegate’s denisiad been
identified by the Tribunal.

In essence it was contended that s.425 requirepdtteular Tribunal
member to identify in the hearing conducted by tm&mber all the
dispositive issues from the perspective of that benmwhether or not
the applicant might have known from the delegatiegision or
otherwise from what had gone before (including #@rpiTribunal

hearing) that these might be relevant issues.

In the particular context of this case it was codted by counsel for
the applicant that it was apparent from the degisibthe Tribunal as
reconstituted that the inconsistency of the apptisaevidence at the
first hearing was an issue arising on the reviemttie purposes of the
decision of the Tribunal. Issue was taken with féoa that while the
Tribunal as reconstituted had advised the applieanihe hearing that
the evidence that she gave at the first Tribunakihg was evidence
that the Tribunal member may consider as eviderter® him, it did
not discuss or put to the applicant issues arisiom that evidence
about what happened in China or the consistencyeof evidence
before the previous Tribunal member. Rather otha&fters, such as the
applicant's conduct in Australia, were discussetthénsecond hearing.
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52.

53.

54.

The applicant acknowledged that the subjective amiag of the
Tribunal member did not have to be communicatedh& applicant
under s.425, but contended that if the second mabmember was
seen in his or her reasons for decision to addipeaof questioning put
at an earlier Tribunal hearing, that became aneissusing on the
review and that it was therefore necessary for dbeond Tribunal
member to put such material to the applicant in Hearing it
conducted.

In SZBELthe appellant had claimed to fear persecutionram las a
Christian. He made a number of claims in a stayutteclaration
accompanying his protection visa application. Ehaspects of those
claims about the events which preceded his jumphnig in Australia
were found by the Tribunal to be implausible: tihat had told his
friends in his hometown of his interest in Christtg; that he was
called before the ship’s captain to explain thigiest; and that he had
temporarily left the ship in Australia to visit actor but returned to the
vessel before he later jumped ship.

The delegate had dealt only with the last of thbsee aspects of the
appellant’s claims in concluding that he was ndisfad that the

appellant had a genuine commitment to Christianitye appellant had
attended a Tribunal hearing during which he aga&ocounted and
amplified on the events in his statutory declaratio

However the High Court recorded (at [3]) that th&bdnal did not
challenge or express any reaction to what the &pygetaid or invite
him to amplify on any of the three aspects of lusoant that it later
found to be implausible. The High Court considereldether the
Tribunal had denied the appellant procedural fasneThe arguments
before it were based on the principle enunciatedhieyFull Court of
the Federal Court il€Commissioner for Australian Capital Territory
Revenue v Alphaone Pty L{d994) 49 FCR 576 at 591 — 592 as
follows:

Where the exercise of a statutory power attracésrédguirement
for procedural fairness, a person likely to be eféel by the
decision is entitled to put information and submoigs to the
decision-maker in support of an outcome that suigplois or her
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interests. That entitlement extends to the rightetaut or qualify
by further information, and comment by way of ssion, upon
adverse material from other sources which is putotge the
decision-maker. It also extends to require the slenimaker to
identify to the person affected any issue critittalthe decision
which is not apparent from its nature or the teroighe statute
under which it is made. The decision-maker is neglto advise
of any adverse conclusion which has been arrivedtath would
not obviously be open on the known material. Suligdhese
gualifications however, a decision-maker is notigdd to expose
his or her mental processes or provisional viewsctonment
before making the decision in question.

55. The High Court referred with approval to the Fubutt's subsequent
statement irAlpahone(at 590):

It is a fundamental principle that where the ruld@sprocedural
fairness apply to a decision-making process, théydeable to be
directly affected by the decision is to be gives dpportunity of
being heardThat would ordinarily require the party affected to
be given the opportunity of ascertaining the relenassuesand
to be informed of the nature and content of adversderial.
(Emphasis added by the High Court).

56. In considering whether there had been a lack afqutoral fairness the
High Court had regard to the statutory framework which the
Tribunal exercised its power. As the Court obsér{et [33]) the Act
(in s.425(1)) defines the nature of the opportutotype heard that is to
be given to an applicant for review by the Tribundhe Court stated
(at [34] - [36]):

Those issuefarising in relation to the decision under reviemll
not be sufficiently identified in every case bycdésg them
simply as whether the applicant is entitled to atection visa.
The statutory language "arising in relation to tlecision under
review" is more particular. The issues arising elation to a
decision under review are to be identified haviegard not only
to the fact that the Tribunal may exercise all th@wers and
discretions conferred by the Act on the originatiden-maker
(here, the Minister's delegate), but also to thet féhat the
Tribunal is to review thatparticular decision, for which the
decision-maker will have given reasor{Eootnote omitted).

The Tribunal is not confined to whatever may haeenbthe
issues that the delegate considered. The issuds alige in

NBKB v Minister for Immigration & Anor [2008] FMCA 10&t Reasons for Judgment: Page 17



S57.

relation to the decision are to be identified bg fribunal. But if
the Tribunal takes no step to identify some issherahan those
that the delegate considered dispositive, and duastell the
applicant what that other issue is, the applicastentitled to
assume that the issues the delegate consideredsiisp are
“the issues arising in relation to the decision enceview". That
iIs why the point at which to begin the identificatiof issues
arising in relation to the decision under reviewlwsually be the
reasons given for that decision. And unless sorer @dditional
issues are identified by the Tribunal (as they rbay, it would
ordinarily follow that, on review by the Tribunathe issues
arising in relation to the decision under review wa be those
which the original decision-maker identified as etatinative
against the applicant.

It is also important to recognise that the invitatito an applicant
to appear before the Tribunal to give evidence amdke

submissions is an invitation that need not be a@sddnif the

Tribunal considers that it should decide the reviéw the

applicant's favour. Ordinarily then, as was the edsere, the
Tribunal will begin its interview of an applicantw has accepted
the Tribunal's invitation to appear, knowing that is not

persuaded by the material already before it to dedhe review
in the applicant's favour. That lack of persuasioay be based on
particular questions the Tribunal has about spedifspects of the
material already before it; it may be based on mgghmore

particular than a general unease about the veracitywhat is

revealed in that material. But unless the Tribuntalls the

applicant something different, the applicant wobkl entitled to

assume that the reasons given by the delegateefoising to

grant the application will identify the issues tlaatse in relation

to that decision.

In SZBEL the Court was of the view that the appellant was rioticé
of issues on which the delegate’s decision wasdyasat not of the
Tribunal’s concern about other aspects of his agtcaot indicated to
be of issue in the delegate’s decision and abouthwihe Tribunal did
not challenge him in the hearing (at [42]). Théiinal did not have to
put to the appellant any issue identified as digpesby the delegate
which the Tribunal also considered determinatS2BELat [45]). The
appellant would be on notice that such matters wssees arising on
the review by the Tribunal because of the mannevhich they were
dealt with in the delegate’s decision. Howevegause the appellant
was not put on notice by the Tribunal that his actwf certain other
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events may be in issue, based on what the deldgatedecided he
would have understood that the issue addressethébylélegate was
“the central and determinative question on the mVi€SZBEL at
[43]). The Court continued\tothing the Tribunal said or did added to
the issues that arose on the reviewThe High Court found that the
Tribunal denied the appellant procedural fairnesg did not give him
“a sufficient opportunity to give evidence, or makbmissions, about
what turned out to be two of the three determimatssues arising in
relation to the decision under reviewét [44]).

58. There was no consideration 82BELof the scope of either s.425 or
procedural fairness in relation to a reconsidenalip the Tribunal after
remittal. Nonetheless it is relevant to note tlest,the High Court
stated inSZBELat [47]:

... there may well be cases, perhaps many casese wiiber the
delegate's decision, or the Tribunal's statementsguwestions
during a hearing, sufficiently indicate to an amalnt that

everything he or she says in support of the appboas in issue.
That indication may be given in many ways. It i$ mecessary
(and often would be inappropriate) for the Triburtalput to an
applicant, in so many words, that he or she isgythat he or she
may not be accepted as a witness of truth, or lleabr she may
be thought to be embellishing the account thaivsmgof certain
events. The proceedings are not adversarial andTtif®unal is

not, and is not to adopt the position of, a conictat.

50. What is in issue in this case is whether on retattBribunal is obliged
by s.425 of the Act to raise with an applicant dgra second Tribunal
hearing issues that were canvassed at the firsingeeonducted by a
different member which are of concern to the sechittlinal member.

60. Insofar as it is contended that the Tribunal hasaiee at a hearing
iIssues canvassed in the delegate’s decision whieh particular
Tribunal member also considers dispositive, thatosconsistent with
the approach i8ZBELor required by s.425. On the contrary, it is clea
from SZBEL at [43] — [45] and from the wording of s.425 thhe
issues the delegate considered dispositive areegsausing on the
review by the Tribunal. An applicant has the oppoity to address the
issues considered in the delegate’s decision in diwerse of the
Tribunal review, whether by written submission grdeeking to give
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61.

62.

63.

64.

particular evidence at the Tribunal hearing. Thkwvance of such
issues is sufficiently identified by their considgon in the delegate’s
decision (se&ZBELat [35] and [44]) and the fact that the Triburgl |
unable to make a favourable decision on the inftonaefore it. The
High Court did not assume that the TribunalSBBELhad identified
iIssues of concern addressed in the delegate’siaedtisat remained of
concern to it (cSZBELat [3]).

The delegate in this case found in light of countrfprmation about

the situation in China that the ability of the appht to obtain a

passport and to depart from the PRC legally inddtdahat she was of
no interest to the authorities for any Conventielated reason at the
time she departed. The delegate also found tkat thas no indication
that her situation had changed since that timee dédlegate had regard
to the fact that the applicant had lived at the esaidress in the PRC
for over 10 years before her departure and the tflaat she had

provided no evidence to substantiate any of hemslao have suffered

Convention-related persecution in the PRC.

Hence, as a starting point, the applicant was dicaof these matters
as issues arising in relation to the decision umdeiew. It was not

necessary for the Tribunal to re-identify thoselessin the course of a
Tribunal hearing as dispositive issues.

SZBELis not authority for the proposition that a reddanged Tribunal
must in all cases take the applicant through ewdegiven to the
delegate (or to the Tribunal as originally conséit) and tell the
applicant what it accepts and what remains of aomcesection 425
does not go so far as to require the Tribunal @ ghe applicant&
running commentary upon what it thinks about th&lenwce that is
given” (SZBELat [48] in relation to procedural fairness) or witas
minded to decide. Rather, consistent with the fiaat it is a statutory
embodiment of a procedural fairness obligation25s.4equires‘the
Tribunal” to afford the applicant the opportunity to givedance and
to addressthe issues arising in relation to the decision uneeiew”.

In this case at the first Tribunal hearing the Uinal raised with the
applicant the question of her activities and detentin China

(transcript pages 21 - 22 and 27) and put to hecems about the
credibility of her evidence in that respect. Heitagas, or should have
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been, apparent to the applicant that the Tribunghtreach an adverse
conclusion on those aspects of her claims or haneerns about the
consistency or plausibility of her claims. Thetfdltat such matters
were put to her at the first Tribunal hearing ghee the opportunity to
address those issues as issues arising in reltitme review of the
delegate’s decision, both before the Tribunal agimally constituted
and as reconstituted, by oral evidence or by wriggbmissions. In
Alphaoneprocedural fairness terms, because the Tribunakdaits
concerns about the credibility of particular aspeait her claims about
her past involvement in Falun Gong and consequdmdian in China,
it could not be said that an adverse conclusiosumih matters was not
obviously open on the known material. In fact theppened in the
first Tribunal decision in which the Tribunal fournlat the applicant
had no past association with Falun Gong and thatlhans about past
harm for reasons of Falun Gong adherence were utitftundation
because of the lack of credibility in relation terfclaimed practice of
Falun Gong and also because of issues about asgebs applicant’s
claims about past harm in China. While the fingsblinal decision was
invalid, the concerns expressed therein about pipiicant’s evidence
about what occurred in China could be said to hau#iciently
informed the applicant that everything she saidsupport of her
application for review was dive issué (SZBELat [43]) on remittal.
As the High Court recognised i8ZBEL at [47] such an indication
“may be given in many waystWWhat is important is that the issues that
arise in relation to the decision under review @rticiently identified
to an applicant so that he or she has the requippertunity to address
such issues in a hearing conducted in the courdeeatview.

65. At the second hearing on 22 November 2006 the fabuold the
applicant that the evidence she gave at the fiesrihg ‘is evidence
that | may consider as evidence before maid that“only his
conclusions dont exist any mordjecause of the successful judicial
review application. While this properly informdaktapplicant that the
Tribunal as reconstituted would reach its own cosions, the
reference to the fact that evidence at the previ@asing was evidence
before the Tribunal also sufficiently alerted herthe fact that the
discussion of issues at that hearing was matea#drb it. In those
circumstances, where issues had been raised vatlagplicant at the
first hearing, it could not be said that the applicwas unaware of
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their potential relevance to the Tribunal decisiofihe applicant had
the opportunity to address such matters furthete@a, in this case the
applicant was given an opportunity to make a pesiring
submission). The applicant would have been orceatf the matters
raised by the first Tribunal as potentially dispiosi issues arising in
relation to the decision under review, just as wsloelld have been if
such matters had been raised in the delegate’sidecieven if these
iIssues were not specifically brought to her attentat the second
Tribunal hearing.

66. As contended for the first respondent, it is reféva this context that a
Tribunal review continues until a valid decisiomgde under s.415 of
the Act. A s.424A notice from the Tribunal as amajly constituted
can satisfy the obligations of the Tribunal as retibuted in that
respect without the need for a second s.424A ndtee SZEPZat
[43]). As the Full Court of the Federal Court sthinSZEPZ at [42]:

So long as an applicant has been given informatizex the
member of the Tribunal who is to make the decisionsiders
would the reason, or part of the reason, for affirgithe decision
under review and so long as the applicant undedsawhy that
information is relevant and has been invited to ownt on the
information, s 424A will be satisfied.

67. Similarly, so long asthe Tribunal” has taken steps to identify issues
other than those the delegate considered dispesdind told the
applicant what those issues are, the applicantbeilon notice of the
iIssues arising in relation to the decision undeterg. While such
iIssues must be identified from the perspectivénefgarticular member
who constitutes the Tribunal, neither the Migratéet nor principles
of procedural fairness compel a conclusion that ifseies must be
identified by that particular Tribunal member, bat if the Tribunal as
reconstituted holds a second hearing it is oblitede-identify or
confirm the dispositive relevance of issues thathaeen identified by
the Tribunal as originally constituted, at leastewh it informs the
applicant that the evidence from the first heargigefore it.

68. As the Full Court of the Federal Court state@#PEZ(at [38]) the Act
requires review by the Tribunal, not review by atigalar member.
Section 425 requires identification of issues dssfpee to the feview’,
that is the review initiated under s.414(1) culmimg in a valid
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69.

70.

71.

decision in accordance with s.430. Their Honotases inSZPEZat
[39]:

The expression does not depend upon the identibegdarticular

member constituting the Tribunal. Rather, it refayghe function
of the Tribunal to review a decision. Until theBinal has made
a valid decision on the review that has been itetlaby a valid
application under s 414, it has a duty to perfoimattparticular

review. An invalid decision by the Tribunal is necsion at all

but it does not follow that all steps and procedsréaken in

arriving at that invalid decision are themselvesvialid. The

Tribunal still has before it the materials that wesbtained when
the decision that had been set aside was madEmphasis
added).

Hence, dispositive issues may be identified in aring conducted by
the Tribunal as originally constituted, at leastenéhthe Tribunal as
reconstituted holds a further hearing, thus affagdhe opportunity to
the applicant to give evidence in relation to sug$ues. Such an
approach is consistent with the fact that, as thggh KCourt recognised
in SZBEL,a delegate’s decision may put an applicant onceotf
relevant issues, notwithstanding that the Tribweaision is made by a
different decision-maker. So may the content ofeanlier Tribunal
hearing conducted as part of the same review, tatipeia different
Tribunal member.

| note that this approach does not involve deteation of whether the
Tribunal as reconstituted abligedto extend a second invitation under
s.425 of the Act, as there was such a second trontan this case.

In any event, if there was an obligation on thédnial as reconstituted
to alert the applicant to the relevance of whatuowsxd at the first

Tribunal hearing, this was met by the Tribunal whiestated at the
outset of the second hearing that the evidencehbkaipplicant gave to
the original Tribunal member was evidence that seeond Tribunal

member may consider as evidence before him. @l¢hid indicated

that the discussion of dispositive issues (in which applicant was
given an opportunity to explain aspects of her antan issue) was in
evidence before the Tribunal. Such discussiontpetapplicant on
notice that the credibility of her claims about etgein China was in

NBKB v Minister for Immigration & Anor [2008] FMCA 10&t Reasons for Judgment: Page 23



72.

73.

issue and may be open to doubt from the perspeofitbe Tribunal
however constituted (se®ZBEL at [47]). Critically, she had a real
opportunity to give evidence and present argumentsuch matters in
the course of the Tribunal review, including befdhe Tribunal as
reconstituted, particularly as it could also belghat the first Tribunal
decision (albeit invalid) sufficiently indicated dundeed made it clear
to the applicant that the credibility of her claiaisout what occurred in
China (and indeed all she had said in support phpplication) was in
iIssue on remittal, however the Tribunal was rectutst (seeSZBEL
at [47]).

Finally | note that there may well be circumstandéeswhich a

reconstituted Tribunal does need to raise with gplieant particular
issues not raised as matters of concern by a delegdy the Tribunal
as originally constituted. For example, if thebOmal as originally
constituted had said to an applicant that it aaxepierything that was
said, except on one matter and a subsequent Ttibnember took

issue with what had previously had been accepted datided the
review on that basis, there may not have been ganga with s.425(1)
if the Tribunal invited the applicant to a secondahng but said
nothing about any possible doubt about mattersiquely accepted
(seeSZBELat [37]). However that is not what occurred irs ttase.

No jurisdictional error has been established onbéh&s contended for
under this ground.

Whether failureto consider relevant evidence

74.

The third ground in the further amended applicaisothat the Tribunal
failed to properly consider the applicant's claimhwespect to a well-
founded fear of persecution in China should shermeénd therefore
failed to comply with its obligations pursuant ®4l14 and 415 of the
Migration Act. The particulars of this ground a®follows:

The Applicant's evidence to the Tribunal was thia sad not
changed her belief in Falun Gong, that she wasamgér afraid
and that she understood in Australia that she coeigby the
freedom of her belief.

The Tribunal failed to ask:
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76.

whether the Applicant would practise Falun Gong on
her return to China;

if the answer was no, why not and could the reason
amount to relevant persecution such that the
Applicant had a well-founded fear of persecution fo
a Convention reason should she return;

If the answer was yes:

in what circumstances and why;

what would be the risk of the Applicant being
discovered;

would any probable consequences associated
with the risk of discovery amount to relevant
persecution such that the Applicant had a

well-founded fear of persecution for a
Convention reason should she return.

The applicant contended that the Tribunal errethiling to consider
the issue of what would happen on her return tm&hiThis was said
to be explicable by the stance it had taken inediarding all evidence
relating to the applicant's time in Australia angregarding the
evidence of the applicant's knowledge of Falun Gtmighe purpose
of assessing the sincerity of her adherence tonFakng. However it
was contended that evidence arising from the agpii€ activities in
Australia and regarding her state of mind with ee$po the practice of
Falun Gong was relevant to what she would do whenrsturned to
China (as distinct from what the authorities wodtdby reason of her
conduct in Australia) and that the Tribunal's faduto consider this
issue was a failure to exercise its jurisdictioee@ppellant S395/2002
v Minister for Immigration and Multicultural Affasr(2003) 216 CLR
473).

It was submitted that the Tribunal could not dismelythe fact of the
level of knowledge the applicant had obtained ilatren to Falun
Gong and her practical commitment at the time eftibaring and that
it had to consider what she would do if she wergkbi@ China and
what might happen to her on that basis. (SB&T at [97] — [98] and
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78.

79.

Wang v Minister for Immigration and Multiculturalffairs (2000) 105
FCR 548).

It was pointed out that the Tribunal had found tthest applicant had
engaged in conduct for the purpose of strengthemanglaim, she had
also indicated a belief that she could not remd#msand had to fight
the persecution of Falun Gong and this was notidersd by the
Tribunal. It was submitted that even though thebdmal had
considered that the applicant’s conduct in Ausdralas engaged in for
the purpose of strengthening the claim, it didfimat that such conduct
did not happen or that the applicant did not hawe knowledge of
Falun Gong which she claimed and that as therenewdmding that the
applicant was not a genuine practitioner and thatdd not genuinely
have the knowledge she had, the Tribunal had tsidenwhat would
happen if she returned to China.

However the Tribunal reasons for decision reveaoaprehensive
rejection of the applicant's claim to be a genuiRaun Gong
practitioner based on an adverse credibility figdinThe Tribunal
found that the applicant was prepared to misleanh ithe hope of
obtaining a favourable outcome in the matter uneéerew and that
there was no basis for regarding her claim as lgaaity basis in good
faith. It did not accept that her claims aboutuRalGong-related
experiences in the PRC werpldusible, consistent or crediile The
Tribunal went on to find not only that the applitanconduct in
Australia must be disregarded consistent with s(91LBf the Act, but
also that she was amrireliable” witness and on that basis it was not
satisfied that she faced a real chance of Convenélated persecution
in China.

While the Tribunal did not expressly say that tippleant was not a
genuine practitioner of Falun Gong, this is appafem a fair reading
of the Tribunal decision, consistent with the aggto in Minister for
Immigration and Ethnic Affairs v Wu Shan Liang afthers (1996)
185 CLR 259 andSZCOQ v Minister for Immigration and
Multicultural Affairs [2007] FCAFC 9. NBKT does not assist the
applicant because, contrary to the situation in ¢tge, the Tribunal in
this case was clearly of the view that the apptiegas not genuine in
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the sense of being a genuine Falun Gong practitioRerther this is
not a case in which a person decideddontert or adopt Falun Gong
in Australia as was consideredNIBKT.

80. As the Tribunal did not accept that the applicaasva genuine Falun
Gong practitioner it was not necessary for it tmsider whether she
would face persecution in China by reason of hactwe of Falun
Gong should she return. In other words, because tivas an adverse
credibility finding involved in the rejection of ¢happlicant's claims,
the Tribunal did not have to ask the question answter the issue
raised in this ground in the manner discussesiEas/2002

81. This means that it is not necessary to considerabent decision of the
Full Court of the Federal Court 82JGV v Minister for Immigration
and Citizenshig2008] FCAFC 105 to the effect that once conduct ha
been disregarded under s.91R(3) it could not ldwié brought into
account in determining whether a fear of perseauttw a Convention
reason was or was not well founded. Clearly thisited apply to the
knowledge gained by the applicant, but in any ewkatTribunal did
not accept the applicant's claims about the gemd&se of her
commitment to Falun Gong (8&ZJGVat [25]).

Whether the Tribunal failed to take relevant material into account

82. Ground four of the further amended applicationhattthe Tribunal
failed to take relevant material into account when

(a) treated the Applicant's evident familiarity withethfive
Falun Gong exercises and the principles behind tlsam
incapable of arguing sincere adherence to the agescor
their principles.

(b) disregarded all evidence of the Applicant's condutt
Australia for the purpose of assessing the wholethef
Applicant's claim.

83. The particulars to this part of the ground areddis\vs:
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85.

86.

Section 91R(3) of thkligration Act applies tosur placeclaims.

It does not exclude evidence for all purposesdoks not permit
the Tribunal to disregard conduct in Australia wiits evidence
that the Applicant will act in a particular way dmer return to

China.

Counsel for the applicant referred to the fact thatthe hearing
conducted by the Tribunal as reconstituted it assk$n some detail
the applicant's knowledge of Falun Gong exercisesminciples. In
its reasons for decision it stated:

The Tribunal has considered the Applicant's evidemiliarity
with the five Falun Gong exercises and the prirespbehind
them, but gives this evidence no weight as it do@sargue
sincere adherence to the exercises or tligi® principles ...

It was contended that this must be taken as anstsie that the
Tribunal did not consider a person's knowledge afukr Gong as
capable of being evidence of sincere adherencettaréfore that it
was not relevant to that issue. It was acknowlddipat there was
another aspect to the Tribunal reasoning in théeser in issue, in that
the Tribunal continueddnd does not help to argue that the Applicant
was in any way familiar with Falun Gong culture @rito her arrival

in Australia in June 2004 However it was submitted that the first
observation was a distinct aspect of the Tribumabsoning (a distinct
thought) about the evidence of the applicant's lfarty with Falun
Gong exercises and principles and that this paitsafonclusion failed
to take into account relevant information.

The submission was put on the basis that a perkontsledge of the
practice and principles of a religion such as Fatong must be
relevant to the question of whether or not the mersas an adherent of
that religion, consistent with what was said by Eél Court of the
Federal Court INSBCC v Minister for Immigration & Multicultural
Affairs [2006] FCAFC 129 at [45] as follows:

the exploration of a person's religious knowledge
determining whether he or she is an adherent toadiqular

religion ... provides a rational foundation for eemining
whether a person's claim to profess a particulatigien is
genuine.
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It was pointed out that the Tribunal accepted that applicant had
introduced herself to the Hurstville Falun Gongugraor something
like it in mid-2004, that she had attended the &maatta Falun Gong
study group, albeit not before November 2004. Wihide Tribunal
took issue with the genuineness of the applicab&baviour in
participating in such activities, it did accepttishe had engaged in the
practice of Falun Gong and in the study of Falumn@so It was
submitted that it was not open to the Tribunalinal that an applicant's
evident familiarity with Falun Gong exercises ahd principles behind
them had no weight and could not be proof sihCere adherente
While it was acknowledged that findings as to wketbr not the
applicant had conducted herself for a genuine ey in good faith
were relevant to an assessment of her purposegagery in conduct,
such findings were said not to be relevant in r@fato whether or not
she had fabricated the evidence of such partiapati

It was also contended that it was clear at the tohdhe second
Tribunal hearing that the applicant was a Falun gspnactitioner
(albeit the Tribunal was not satisfied that thesogashe had become a
practitioner was not for the purpose of strengthgrfier claim). In
these circumstances it was said to be necessatiyddiribunal to have
regard to her evidence of familiarity with Falun rfigoexercises and
principles as relevant as to whether or not sheesaty adhered to the
Falun Gong religion. Its failure to do so was sad result in
jurisdictional error iinister for Immigration & Multicultural Affairs v
Yusuf(2001) 206 CLR 323).

The second aspect of this ground is a contentiantkte Tribunal erred
in disregarding evidence arising out of the appiisaconduct in

Australia in relation to what would occur if shéumed to China. The
applicant submitted that s.91R(3) of the Act doest provide that all

evidence relating to a person's time in Austraitoibe disregarded for
all purposes and that the applicant's claimed balidhe time of the

Tribunal hearing that she could not remain silemd anust fight the

persecution of Falun Gong members meant that thmudal had to

consider what she would do on her return to China.

It was contended that the applicant's level of Kedge and practical
commitment was relevant to be taken into accounteiation to a
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determination of what would occur on her returiCtona. Thus it was

submitted that the Tribunal had erroneously appi€d R(3) and had
then failed to ask the question as to what woulgpka if the applicant

returned to China and what would happen in termghefattitude of

Chinese authorities to her. It was said that idressing that issue the
Tribunal ought to have considered all the evideott¢he applicant's

level of knowledge of Falun Gong exercises andqgyias at the time

of the decision and her practical commitment touRalGong as

indicated by her evidence at the hearing (SB&T at [86] — [99]).

However, as counsel for the first respondent catgdnthe Tribunal's
statement in relation tosincere adherentehas to be read in context.
In particular the sentence in which this expressippears must be read
as a whole and in the context of the Tribunal'difngs and reasons.
Read in this way it is apparent that the Tribunakwef the view that
the applicant's familiarity with Falun Gong exeesdsand principles
could not be used as evidence of sincere adhegpgiareto her arrival
in Australia in June 2004 and her protection vigpligation of 2 July
2004. This statement does not amount to a fintlag evidence of
familiarity with Falun Gong could not be evidendeagerson’s sincere
adherence to Falun Gong.

As the Tribunal stated at the commencement of tAegvaph in
guestion, it was addressing the issue of whetharobrthe applicant
had applied for protection in good faith, notwithsing the evidence
of afterthought (that being a reference to itsieafinding that the
applicant did not flee China seeking protection #rat she applied for
protection in Australiads an afterthougH}.

The Tribunal accepted that the applicant had kndgdeof Falun Gong
exercises and the basic principles behind thosecises. While it also
accepted that she hadsome involvemeht with Falun Gong
practitioners in Hurstville up to the time she gassdence to the
Tribunal as originally constituted on 21 October020and that she
subsequently (but not before that time) joined &ufraGong study
group in Parramatta, in making the findings in quesit gave weight
to her evidence that she came to Australia to dionless, the fact that
she did so and that she only decided to claim ptiot@ in Australia
after she saw practitioners doing exercis#tet she came to Australia
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for another purpose”which she then went on to pursue.
these factors the Tribunal concluded that the appti‘did not flee the
PRC seeking protection and that she applied fotgqmtion in Australia
as an afterthought

Based on

Nonetheless the Tribunal considered whether thécaop had applied
for protection (on 2 July 2004) in good faith —tths& as a genuine
Falun Gong practitioner on the basis of her claimegeriences before
the time of the protection visa application. Itsna that context that
the Tribunal stated:

In assessing whether or not the Applicant appl@dprotection
in good faith, notwithstanding the evidence of rétfieught, the
Tribunal has taken a number of factors into accourithe
Tribunal has considered the Applicant’s evident fdrarity with
the five Falun Gong exercises and the principleshibed them,
but gives this evidence no weight as it does najuar sincere
adherence to the exercises of theggec) principles, and does not
help to argue that the Applicant was in any way fdisr with
Falun Gong culture prior to her arrival in Australa in June
2004. The Tribunal has considered the Applicant’s orabemnce
to the previously-constituted Tribunal about hevalvement in
the alcohol trade over several years, right uphe time she left
the PRC for Australia, and has considered her claibout her
career being interrupted by a period in detention breaching
the ban against Falun Gong. The Tribunal finds tthhe
Applicant has provided no plausible, consistentdence to
support her claim about having been detained. Titgunal has
considered the Applicant’s claim to the previousbystituted
Tribunal about “resuming” work in her usual fien¢sic) of
business and finds that her explanation for theeeagh which
she “resumed” that work, in the claimed circumstascto be an
implausible one, relying on a selective and incstesit argument
regarding the effectiveness of contacts in the PR8e Tribunal
has considered the Applicant’s claims about thesoes for her
divorce and finds that it cannot give these claang weight. The
Tribunal does not accept on the evidence befor¢hat the
Applicant’s divorce had anything to do with the @ention-
related factors cited by her. The Tribunal givesight to the
Applicant's evidence to the previously-constitutBtbunal in
which she indicated that her family not living unday relevant
pressure in the PRQEEmphasis added.)
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It is apparent from the context in which the firglim issue appears
that the Tribunal was considering whether or net d@pplicant was in
fact a genuine Falun Gong practitioner in Chinan thHis sense the
reference tosinceré involved consideration of whether the applicant's
claimed adherence wagénuing. In that context, while there was
evidence of the applicant's familiarity with Fal@ong exercises and
principles, the Tribunal was of the view this didt demonstrate
sincere adherena the time of the protection visa application

As counsel for the first respondent contended therCshould not be
concerned with mere unhappy phrasikgu(Shan Liangt 272). It is
apparent that the Tribunal was considering whetherot the applicant
was a genuine Falun Gong practitioner at the tiféhe protection
visa application as the issue afood faithi clearly related to that
application. (Also seeSZCOQ v Minister for Immigration &
Multicultural & Indigenous Affairg2007] FCAFC 9) The Tribunal did
not err in the manner contended in ground 4(a)didtnot treat the
applicant’s evidence of familiarity with Falun Gorexercises and
principles as incapable of arguing sincere adherémsuch principles.
| note that this part of the Tribunal’'s reasoning dot involve the
Tribunal having regard to conduct in Australia desponcluding that
such conduct must be disregarded under s.91R(3)oasidered in
SZJGV v Minister for Immigration and Citizensfi®08] FCAFC 105.

In relation to the submission that the Tribunalef@ito take relevant
material into account when itdisregarded all evidence of the
applicant's conduct in Australia for the purposasdessing the whole
of her claim, as discussed above the Tribunal didatcept that the
applicant was a genuine Falun Gong practitioneClma or that she
became one in Australia. Hence this case is disismable from the
circumstances consideredNBKT at [91] — [96] as the genuineness of
the applicant's conduct and also of her claimedetselvas rejected.
This is apparent from the Tribunal’s rejection afgossibility that the
applicant’s activities in Australia had any grouindgood faith. Not
only did the Tribunal find that it did not accepat the applicant joined
the Hurstville group for the reasons claimed, isvaéso not persuaded
that her activities between July and October 208€4ttested to in a
witness statement were other than opportunistitiléNt had regard to
statutory declarations about her involvement in Bagramatta group
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and accepted she joined the group and studied Fabang teaching
there, it found that the statements did not suppert claims about
joining the Parramatta group before the first Tni@duhearing. It did
not accept that she joined the Parramatta grouprdo&fovember 2004.
It did not accept that the applicant joined ther&aatta groupfor the
genuine reasons claimédnd found that her claim about her activity
having intensified in November 2004 wadurther evidence of
opportunism and afterthought on her gartThe Tribunal concluded
ultimately that the applicant was an unreliableness.

In these circumstances, the Tribunal addressea@pp&cant's conduct
in Australia but disregarded it under s.91R(3)l#es Isad not satisfied it
that she engaged in such conduct otherwise thanh&mpurpose of
strengthening her claims to be a refugee. It watsomly acting in
accordance with s.91R(3) in its assessment, batveds not obliged to
consider the evidence of the applicant's condugtustralia in relation
to what would occur if she returned to China. kudleas the Full Court
of the Federal Court has now made cleas#IGVat [20] — [27], if it
had considered her conduct in Australia as parthef reason for
concluding she was not a refugee it would haveefiaihto error. As
the Tribunal was not persuaded of the genuinentsisecapplicant’s
claimed beliefs, it is not necessary to considegtivér a distinction can
be drawn between having regard to conduct witlihR(3) and beliefs
or convictions for the purpose of considering wiketan applicant has
a well-founded fear of persecution.

No jurisdictional error has been established onbéh&s contended for
in ground four.

As no jurisdictional error has been establishedagication must be
dismissed.

| certify that the preceding one hundred (100) paragraphs are a true copy
of thereasonsfor judgment of Barnes FM
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