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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(aa) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Afglstam applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] June 2012.

The delegate refused to grant the visa [in] Au@@di2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Relocation

The focus of the Convention definition is not ugpbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that countryRandhawa v MILGEA1994) 52 FCR 437 per Black CJ at 440-
1. Depending upon the circumstances of the pasdicdse, it may be reasonable for a person
to relocate in the country of nationality or fornabitual residence to a region where,
objectively, there is no appreciable risk of thewcence of the feared persecution. Thus, a
person will be excluded from refugee status if uradethe circumstances it would be
reasonable, in the sense of ‘practicable’, to expme or her to seek refuge in another part of
the same country. What is ‘reasonable’ in this eenast depend upon the particular
circumstances of the applicant and the impact upanperson of relocation within his or her
country. However, whether relocation is reasonabi®t to be judged by considering
whether the quality of life in the place of relaocatmeets the basic norms of civil, political
and socio-economic rights. The Convention is camegmvith persecution in the defined
sense, and not with living conditions in a broaskmseSZATV v MIAG2007) 233 CLR 18
andSZFDV v MIAC(2007) 233 CLR 51, per Gummow, Hayne & CrennarCalljnan J
agreeing.

State protection

Harm from non-state agents may amount to persettdioa Convention reason if the
motivation of the non-State actors is Conventidategl, and the State is unable to provide
adequate protection against the harm. Where the Staomplicit in the sense that it
encourages, condones or tolerates the harm, thelatof the State is consistent with the
possibility that there is persecutidiiMA v Respondents S152/20@®804) 222 CLR 1, per
Gleeson CJ, Hayne and Heydon JJ, at [23]. Wher8tte is willing but not able to provide
protection, the fact that the authorities, inclygihe police, and the courts, may not be able
to provide an assurance of safety, so as to remoy@easonable basis for fear, does not
justify an unwillingness to seek their protectidfiMA v Respondents S152/20@804) 222
CLR 1, per Gleeson CJ, Hayne and Heydon JJ, atl28lich cases, a person will not be a
victim of persecution, unless it is concluded tthat government would not or could not
provide citizens in the position of the person wiita level of protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003
(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [29]. Harm from non-State
actors which is not motivated by a Convention reasay also amount to persecution for a
Convention reason if the protection of the Statgitheld or denied for a Convention
reason.

Complementary protection criterion

If a person is found not to meet the refugee c¢aten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has préitatobligations because the Minister has
substantial grounds for believing that, as a necgsand foreseeable consequence of the
applicant being removed from Australia to a regegvtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).
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‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources. This malténcludes:

* Entry interview dated [May] 2012;

» Application for protection visa with accompanyirtgtsitory declaration dated [June]
2012;

» Untranslated documents described as copies oéttisifs taskera and his marriage
certificate;

* Delegate’s interview dated [June] 2012;
» Agent’s submission dated [July] 2012;
* Further agent’s submission dated [August] 2012.

The applicant’s claims can be summarised as folloMes is a Hazara Shia and had a grocery
business (which he owned for seven years) anda féte travelled to Ghazni City on
average once a month for the purposes of the sHepsold the stock of the business to help
to leave Afghanistan. He was born in [year deleset31(2)] in [Jaghori], Ghazni,
Afghanistan. His parents died in [year deletedi3%(2)] and his brother [name deleted:
s.431(2)] in approximately [two years later]. Hasher brother] [name deleted: s.431(2)] and
his sister [name deleted; s.431(2)] still residfomvn deleted: s.431(2)], Afghanistan and are
both studying. He married his wife [name deleged31(2)] in [year deleted: s.431(2)] and
they have three children ([ages deleted: s.431(3]$ mother-in-law and [nephew] are also
dependent on him.

Three years ago, whilst working as a shopkeepeappécant met a man called [Mr A]. [Mr
A] and he became friends and he would often stofhéyhop to talk. When they would
talk, [Mr A] would often make comments about Islamd how many Islamic countries were
war torn and suffering from sectarian violence.ajpproximately October 2011, [Mr A] came
to his house in the middle of the night distressed terrified. [Mr A] said he was wanted by
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the police as they were accusing him of opposilagisand preaching Christianity. He
explained that he could not go home and the apyliea him stay with him. [Mr A] stayed
there for two nights and one day and the appligame him money and whatever he needed.
The applicant drove him to the local taxi standut#® minutes away. The applicant has not
heard from him since then.

About 20 days after [Mr A] left, the applicant wiasGhazni obtaining supplies for his shop.
He contacted his wife to check to see if everythuag OK and his wife told him that the
police had come to their house to look for him.e Plolice stated that he was a criminal and
that he had to go with him to be punished. Whey thiscovered he was not at home they
took his son, [name deleted: s.431(2)] and wehigshop. When the police came to the
shop they beat his son badly and tortured himni fiis whereabouts. His son didn't tell
them where he was and they eventually let him go.

The applicant was terrified of returning home aerdided to flee Afghanistan. He believes
the police acted as they did because he assisted][MHe then fled across the [border] to
Afghanistan. Since he left Afghanistan the poheee come to his house to look for him but
his family have not told them of his whereabouie is afraid the police will execute him for
opposing Islam and that the Taliban will get a repbout him assisting [Mr A] from their
spies.

The applicant also fears returning because oféhargy situation. He fears that it would not
be safe to travel as the Taliban stop and kill midayara Shias.

Given my findings as set out below, | did not ievihe applicant to attend a Tribunal hearing.
Independent country information

The UNHCR, in a detailed report dated 17 DecemB&0AJNHCR Eligibility Guidelines
for Assessing the International Protection Needasyfium-Seekers from Afghanistan
discusses in part: the current security conditiam&fghanistan; the potential risk profiles;
and relocation. The UNHCR outlines in part thetpal and security landscape in
Afghanistan thus:

UNHCR considers that individuals with the profiglined below require a particularly
careful examination of possible risks. These rigKifes, while not necessarily exhaustive,
include (i) individuals associated with, or perezhas supportive of, the Afghan Government
and the international community, including the intgional Security Assistance Force
(ISAF); (i) humanitarian workers and human rightgivists; (iii) journalists and other media
professionals; (iv) civilians suspected of suppgytirmed anti-Government groups; (V)
members of minority religious groups and persomsgyeed as contravening Shari'a law; (vi)
women with specific profiles; (vii) children witlpecific profiles; (viii) victims of trafficking;
(ix) lesbian, gay, bisexual, transgender and iete(EGBT]I) individuals; (x) members of
(minority) ethnic groups; and (xi) persons at rigkbecoming victims of blood feuds.

The Guidelines comment that:

Although available evidence suggests that some rassvdd (minority) ethnic groups,
including Hazaras, may engage in irregular migratar social, economic and historical
reasons, this does not exclude that others areddaocmove for protection-related reasons.
UNHCR therefore considers that members of ethraags, including, but not limited to
those affected by ethnic violence or land use amgkoship disputes, particularly in areas
where they do not constitute an ethnic majorityy im@ at risk on account of their
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ethnicity/race and/or (imputed) political opiniatepending on the individual circumstances
of the caseHowever, the merefact that a person belongsto an ethnic group constituting
aminority in a certain area does not automatically trigger concernsrelated to risks on

the ground of ethnicity alone. [my bolding] Other factors includingnter alia, the relative
social, political, economic and military power b&tperson and/or his and her ethnic group in
the area where fear is alleged may be relevantsi@eration should also be given to whether
the person exhibits other risk factors outlinethiese Guidelines, which may exacerbate the
risk of persecution. In the ever-evolving contefxAfghanistan, the potential for increased
levels of ethnic-based violence will need to benlean mind..

The Guidelines further comment that:

Marginalized during the Taliban rule, the Hazarepwnity continues to face some degree
of discrimination, despite significant efforts hetGovernment to address historical ethnic
tensionsNotwithstanding the comparatively stable secuiittyations in provinces and
districts where the Hazara constitute a majoritg substantial minoritguch as Jaghatu,
Jaghori and Malistan districts in Ghazni provinte, security situation in the remainder of
the province, including on access routes to ana fitese districts, has been worsening.
Although not able to launch widespread operatiankaghori, there are some reports of
Taliban attacks in the districtaghori district is increasingly isolated giventtbame access
routes to and from the district, including largeethes of the strategic Kabul-Kandahar road,
are reportedly under Taliban control. There arellageports of ambushes, robberies,
kidnappings and killings by the Taliban and crinhigiups along these road$ie Taliban
have also intimidated, threatened and killed irdiiails, including Hazaras, suspected of
working for, or being supportive of, the Governmantl the international military forces.

A March 2012 Department of Foreign Affairs and Ted®FAT) update on the Hazara
community in Afghanistan notes that ‘[s]ecurityGinazni had deteriorated in the past six
months’. It states that the “community was nonggrersecuted on any consistent basis and
that “Hazaras considering emigration were prindypiafluenced by long term economic
considerations rather than any immediate risk o$guaution. It adds that ‘[c]urrently the
situation was stable — winter was traditionallyugeter period with less fighting’ and that
‘violence would likely pick up in the spring’, not that this ‘applied across the province’
With reference to Jaghori district in particuldme treport noted that ‘[v]iolence was not
noticeably worse in the predominantly Hazara distr{Jaghatu, Nawr, Jaghori, Malistan)’.
The same report also noted that ‘the Hazara contgndial not face systemic violence or an
existential threat’. This view of the level of threat posed to the &tazcommunity is
supported by Professor Amin Saikal of ANU who wristdlarch 2012 that:

Undoubtedly, the Hazaras now enjoy a substanteesim the power structure,
and economic and social life of Afghanistan. Tipgovinces have proved to be
amongst the safest in Afghanistan. At the verytlghsy are no worse off than
many other groups in the country. While there ats af violence and
persecution by the Taliban against them here asre tithey are subjected to no
more of this than other groups in a zone of comtigeonflict and social
divisions?

! Department of Foreign Affairs and Trade 2012, Afgistan — Hazara Community Update, 12 March
(CISNET CX283654).

% Saikal, Amin 2012, ‘Afghanistan: The Status of 8t&'ite Hazara Minority’Journal of Muslim Minority
Affairs, March, Vol.32, No.1, pp.80-87.
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Professor William Maley argues in a December 2Qdihion On the Position of the Hazara
Minority in Afghanistarthat there has been evidence of targeted violagamst Hazaras in
recent years and that the difficulty in obtainiegjable information, as well as the rapid pace
at which the security situation changes, makes nggiositive assessments of the threat
posed to individual groups or communities problemaRegarding security for Hazaras in
Ghazni specifically, Maley writes thatd part of Ghazni can realistically be considerae $or
Hazaras, even in districts where they might seememically predominant’. He states that:

Many asylum seekers in Australia have come fronptiogince of Ghazni. The Taliban
are now extremely active in large parts of Gha&giearly as 20 May 2003, it was
described by Todd Pitman in an Associated Pregsatidsas ‘a hotbed of suspected
Taliban activity southwest of Kabul'. The formerngonor was assassinated in 2006,
and an analysis in April 2006 concluded that ‘Ade Talebared insurgency in recent
months has placed Ghazni, which lies just 135 kathsof Kabul, among the most
volatile provinces in southern Afghanistan’: Borhémounus, Taleban Call the Shots in
Ghazni (Kabul: Afghan Recovery Report no.213, togi for War and Peace
Reporting, 25 April 2006). The situation since ttes become even worse (see
Christoph Reuter and Borhan Younus, ‘The ReturthefTaliban in Andar District:
Ghazni’, in Antonio Giustozzi (ed.), Decoding tdew Taliban: Insights from the
Afghan Field (London: Hurst & Co., 2009) pp.101-118 June 2011, the International
Crisis Group reported that tipeovince of Ghazni ‘has slipped from being onehaf t
most stable to the third most volatile after Karatadnd Helmand’ (The Insurgency in
Afghanistan’s Heartland (Kabul and Brussels; agpd®t no.207, International Crisis
Group, 27 June 2011, p.17). No part of Ghazni eatigtically be considered safe for
Hazaras, even in districts where they might seememically predominant. Most
disturbingly, a June 2010 study by the highlyregdrdfghanistan Analysts Network
warns of a risk to these areas: ‘The Taleban satgshave infiltrated Northern and
Northeastern Afghanistan and destabilised cert&asa mainly in Kunduz province.
Now, there are signs that they might attempt tdhgasvard into mainly Hazara-settled
areas [in] the central region. The main road ighdri, an important Hazara area, has
been blocked raising fears of a new economic bldela event an attack’ (Thomas
Ruttig, A New Taliban Front?(Kabul: Afghanistan Aysts Network, 18 June 2010)).
The Taliban now enjoy what the International CriSi®up (op.cit, p.18) calls ‘near
total control’ of Moquer, Qarabagh and Gelan, tiree districts that immediately
adjoin Jaghori to the east. And on 18 June 20Etettvas an explosive outbreak of
violence against Hazara villages in the Nawor isaf Ghazni, with witnesses
testifying to Taliban involvement (see Fabrizio €fusi, Who cares about the Kuchi-
Hazara conflict, nowadays (Kabul: Afghanistan AsédyNetwork, 23 June 201%)).

Recent reports from the Afghanistan NGO Safetyd®@f{ANSO) note ongoing attacks by
insurgent groups in Ghazni throughout 2011 and 20A%ecent ANSO report, covering the
period 1-14 April 2012, provides the following imfeation on security incidents in Ghazni:

3 Maley, William. 2011, On the Position of the Hazara Minority in Afghaaist, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10/Madd@zaras-Opinion-Updated2.pdAccessed 18 July
2012.

* Afghanistan NGO Safety Office 2011, ‘Quarterly B&eport Q.4 2011’
<http://www.ngosafety.org/store/files/ANSO%20Q4%202(pdf Accessed 29 May 2012; Afghanistan NGO
Safety Office 2012, ‘ANSO Report — Issue 89, 1-aBubry

<http://www.ngosafety.org/store/files/ The%20ANSO%2pRrt%20(Jan%201-15%202012) pdccessed 4
July 2012; Afghanistan NGO Safety Office 2012, ‘ADIReport — Issue 90, 16-31 January
<http://www.ngosafety.org/store/files/ The%20ANSO%2pRrt%20(16-31%20Jan%202012) pdccessed
28 May 2012; Afghanistan NGO Safety Office 2012N80 Report — Issue 91', 1-15 February
<http://www.ngosafety.org/store/files/ The%20ANSO%2pRrt%20(1-15%20February%202012) »df
Accessed 29 May 2012; Afghanistan NGO Safety Offigg@2, ‘ANSO Report — Issue 92’, 16-29 February
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Incident levels continue to rise, primarily as AQ@med Opposition Groups] in
the province are markedly more active and IMF/ANBEernational Military
Forces / Afghan National Security Forces] operatitatke on a higher tempo to
combat this trend. Beyond the numerical increageieler, the incident profile
remained much the same as in previous reports,antiriety of direct and
indirect attacks targeting patrols, check postmast prominently DACs [District
Administrative Centre].

According to a 7 October 2011 IHS Jane’s reporAfghanistan, Ghazni province rankell 4
for insurgent attacks between the period 1 Julyo2did 30 June 2011, below Helmand,
Kandahar and Nangarhar provinesccording to the ANSO fourth quarterly data regor
2011 Ghazni had the second highest number of aopedsition group attacks of any
province for that calendar yer.

A June 2011 International Crisis Group (ICG) repgawadvides the following information on
security in Ghazni:

Insurgent activity in Kabul, Kapisa, Parwan, Logafardak, Laghman and
Ghazni provinces has greatly intensified as the nexus éetmnsurgent groups,
political elites and criminal networks solidifies and around the capital.

...Insurgents have a stronger hold over Logar, WaeaelGhazni than other
provinces neighbouring the national capital. Thibga is tightening its grip
through its shadow governments and a campaigrtiofidation and
assassination.

...Further to the south and east, the Taliban hawdersabstantial headway in
Ghazni between 2008 and early 2011 under the leadershiplddfan shadow
governor Mullah Najibullah, an ethnic Tajik.

The province has slipped from being one of the ratadile to the third most
volatile after Kandahar and Helmand, with its sa@guating downgraded by
ISAF.

The Taliban are the strongest insurgent grouperptiovince with a near total
control of Andar, Moquer, Qarabagh, Giro, Gelan Blagvah districts. Taliban
command structures in Ghazni are less definedithather regions. While the

<http://www.ngosafety.org/store/files/The%20ANSO%2pRrt%20(16-29%20February%202012)pdf
Accessed 29 May 2012; Afghanistan NGO Safety Offig22, ‘ANSO Report — Issue 93’, 1-15 March
<http://www.ngosafety.org/store/files/The%20ANSO%2pRrt%20(1-15%20March%202012).pdiccessed
29 May 2012; Afghanistan NGO Safety Office 2012u&Rerly Data Report Q.1 2012’,
March<http://www.ngosafety.org/store/files/ANS0%20Q1%202@mdf Accessed 29 May 2012; Afghanistan
NGO Safety Office 2012, ‘ANSO Report — Issue 94;31 March
<http://www.ngosafety.org/store/files/The%20ANSO%2pRrt%20(16-31%20March%202012).pdf
Accessed 4 July 2012; Afghanistan NGO Safety Offigg2, ‘ANSO Report — Issue 95, 1-14 April
<http://www.ngosafety.org/store/files/ The%20ANSO%2pRrt%20(1-15%20April%202012).pdAccessed 4
July 2012.

® Afghanistan NGO Safety Office 2012, ‘ANSO Repotssue 95’, 1-14 April
<http://www.ngosafety.org/store/files/ The%20ANSO%2pRrt%20(1-15%20April%202012).pdAccessed 4
July 2012.

® IHS Jane’s 2011Afghanistan: An IHS Jane’s Special Rep@rOctober, p.14
<http://jmsa.janes.com/public/jmsa/AFGN_IHSJanes>pdiccessed 21 June 2012.

 Afghanistan NGO Safety Office 2011, ‘Quarterly B&eport Q.4 2011’
<http://lwww.ngosafety.org/store/files/ANSO0%20Q4%202(pdF Accessed 29 May 2012.)



Quetta Shura is generally believed to overseeththd@v government in Ghazni,
the Peshawar Shura’s regional military council exarmeasure of influence over
some commanders in the provirfce.

36. A review of recent media reported insurgent attackafirms that the Taliban and other
militant group operate in districts adjacent tohtagdistrict and elsewhere in Ghazni
province in 2012. No recent reports of attackdaghori itself were located. For example:

* A1 July 2012AFP article reports that a road side bomb struck a imitsion
Sunday near Ghazni city, killing five and injuriegven others.

* A June 2012Afghan Islamic Press News Agemeport noted ‘two women have
reportedly been killed in a clash between armedoppts [of the Afghan
government] and government security forces in endimdi area in Gelan district’
The article noted that the Taliban had not comnteotethe incident however
guoted a Taliban spokesman, Zabihollah Mojahedagmg that the “Taleban
destroyed two foreign forces’ vehicles in two sepaexplosions in Gelan
District’ and ‘a large number of foreign soldiemcdhsuffered casualtie¥’.

» Khaama Pres# an article on 29 May 2012 reported that ‘inteas Ghazni
province at least 3 people were injured followinguiasile attack’ and ‘officials
further added at least two missiles were fired lijtants which hit near a mosque
and Plan-3 areas of eastern Ghazni city’ The tepated the provincial security
Chief Gen. Mohammad Hussain as saying that ‘thsitagswere fired by Taliban
militants early Tuesday morning from western regiohGhazni city’. The report
added that ‘no group including the Taliban milihave so far claimed
responsibility behind the attack.

37. A December 2009 Finnish Immigration Service Reparthe situation in Jaghori district
states the following regarding security:

Jaghori is a somewhat secure area where schoolseaittth care can function
without threats. The main problem concerning trstridit is getting in and out of
it. Taliban’s main focus has been on the road f€@emabagh to Jaghori.
According to a Ghazni parliament representativehSBul Rezai, insurgents and
other criminal groups are actively killing passemsgend stealing their cars on the
road. In 2008, some 150 cars were stolen. Crimealao being committed by
regular criminals who pretend to be with Taliban.

People of Jaghori see Taliban as a serious tt98%4:of the population fear them
according to Altai Surveys. Although not able to effectively in Jaghori,

8 International Crisis Group 201The Insurgency in Afghanistan’s Heartlar&¥ June, pp.14, 16-18
<http://www.crisisgroup.org/en/regions/asia/souttadéghanistan/207-the-insurgency-in-afghanistans-
heartland.aspx Accessed 3 July 2012.

° ‘Taliban bomb hit passenger bus, kills five’ 208EP, 1 July <http://news.yahoo.com/taliban-bomb-hit-
passenger-bus-kills-five-190213971htnflccessed 5 July 2012.

10 Afghan Islamic Press News Agency (AIP) 20I%0 women killed in Afghan east fightjrig. June
(CISNET CX288945).

1 sajad, 2012, ‘Missile attack injures seven in@asGhazni provinceKhaama Press29 May,
<http://www.khaama.com/missile-attack-injures-seireastern-ghazni-province-289&\ccessed 21 June
2012.
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Taliban has showed interest in disrupting the dvksambers of the former police
chief Bashi Habibullah’s family were killed in alitzn raid to Angori in 2007.

Since 2007, the general escalation of violencehazai has affected Jaghori,
mainly by further isolating the area from the odésworld. Taliban militiamen
from neighbouring districts have staged attacksnsg@ordering police posts in
Hutqul. Taliban has also issued warning night-tstte villagers in the distri¢t.

In a 2009 DFAT advice on the situation for Hazane&hazni, Uruzgan and Dai Kundi
provinces, the report lists one unknown sourcedRptains that the “ethnicity (of Jaghori
district) is 100% Hazara, albeit supporting 2 digfet factions — Hezbi Islamic of Gulbuddin
Hekmatyar and Hezbi Wahdat. This is supported by a conflict analysis of Ghaanthe
Cooperation for Peace and Unity (CPAU) in April 208hich reports that Jaghori and
Malistan are the only districts in Ghazni almosirety populated by the Hazata.

In March 2012, DFAT commented that travel into andl of most districts (and all three
predominately Hazara provinces) could be still Beggrous in the context of the broader
security situation in Afghanistan but the situatwas equally risky for all travellers — there
was no clear evidence any ethnic group was a pétitarget of it->

In September 2011 DFAT provided the following imf@tion regarding road access from
Kabul to Ghazni, and between Ghazni City and Jaghor

R.1. According to an Afghan contact with extensawel recent experience in
Ghanzi [Ghazni], there are two well-establishedesdrom Kabul to Ghazni.
One is short and insecure, via Maidan Wardak. Aerotia Parwan Road and
Bamyan is secure, but long and arduous.

R.2. Interlocutors' assessments of routes from @H&Mmazni] to Jaghori and
Malistan varied. Contacts within the internatiocainmunity and Afghans
working with international organisations tendedlé&scribe the situation in more
positive terms than Afghans with political tiesGbazni. Some international
interlocutors based in Ghazni described travel betwGhazni City and Jaghori
as 'quite safe’, although long, slow and roughe@tipredominately Hazaras)
described travel as ‘unsafe'. Some vehicles weppst and harassed, and
occupants occasionally abducted or killed. Intartors agreed that road travel
within Hazara districts of Ghazni - and the broddarara 'belt' in the Central
Highlands region - was very safe.

R.3. Levels of risk on roads in Ghazni depend enildividuals involved.
Contacts agreed that people with links to the AfgBavernment or IC were
targeted, regardless of ethnicity. Carrying docutaigsn which pointed to a

2 Finnish Immigration Service 200%ituation Report: The Current Situation in the Bag District of

Ghazni’, 10 December, p.3 (CISNET CIS18216).

13 DIAC Country Information Service 200€ountry Information Response No. 09/14 — CIS Redes
AFG9509: Situation for Hazaras in Ghazni, Uruzgamddai Kundi Provincegsourced from DFAT advice of
2 February 2009), 3 February, CISNET Afghanistar2C9955.

1% Cooperation for Peace and Unity (CPAU) 200@nflict analysis: Jaghori and Malistan distric&hazni
province April,
p.10http://www.cpau.org.af/Research/Docs_our_publiceiGhazni%20Conflict%20Analysis%20Apr%2009
%?20Final.pdf Accessed 1 June 2010.

15 Department of Foreign Affairs and Trade 2012, Afgistan — Hazara Community Update, 12 March
(CISNET CX283654).



connection with the Government was dangerous. Aliagrto Hazara contacts,
Hazaras tended to receive more scrutiny and wegeeater risk of harassment
and violence on the roads outside Hazara dist@tser Afghan and IC contacts
noted that locals - who had ties to the provinad lavowledge of the area - were
generally able to travel between Ghazni and Had@tects without incident.
They were not aware of targeting of any particelfanic group on the roads.

R.4. International interlocutors noted that attaités armed opposition groups
mostly targeted Afghan officials. They were usuéyited to road-side
Improvised Explosive Devices (IEDs) with variougal&tion mechanisms. They
were too small to damage most coalition forcesicles but could do mortal
damage to the vehicles that Afghan officials atidens travel in. The same
contacts described the road security situationara@agh and Nawur as
'reasonable’. They hoped to see improvements arleased volume of traffic
following the completion of construction projectgiently underway. They
believed the majority of violence around theseritditst was related more to
criminality than the insurgency, focusing on brila@sl protection.

R.5-6. A contact in the international communityyided the following
information regarding routes within Ghazni:

* A short unpaved route to the Nawur and Jaghwtridis passes through the
Peeraki area. This is not safe, but the AfghanddatiPolice (ANP) recently
established a checkpoint in Muhmand Kotal to sethegeoad. This did not
necessarily guarantee the route's security, budf had reported
improvements in security in 2011.

* A long paved route to Jaghuri and Malistan passe<Zardaloo area of
Qarabagh district. ANP has established checkpoimthis route, but movement
of anti-government elements (AGE) does occur ia ghea. AGE have blocked
the road several times for extended periods, wgraicals not to work with
GIRoA. AGE have the ability to conduct direct aksior plant IEDs on this
route.

Both roads are used frequently by locals, but duwinter passage is severely
hindered by snowfalt§

41. Professor Maley writes in his December 2011 opiricat:

[T]ravel for Hazaras remains extremely dangerond,@daims that roads are
‘open’ need to be treated with great caution. @e8ember 2011, | received the
following observation from a very highly respectéabul-based observer:
‘Dozens of Hazaras have been killed or abductedchandr heard of while
travelling between Ghazni and Jaghuri and alsaijitdNVardak province to
Behsud and Bamyan. Ghulam Hussain Naseri, a Hazamsber of parliament
from Behsud, reported on November 10 that 10 Hazaeae forced off vans and

18 DIAC 2011,CIS Request AFG12298: Road security in Ghazni
Country information report NO. 11/5&ourced from DFAT advice of 20 September 2011)S2ptember (CIS
CX272986)
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buses going to the Hazarajat in Wardak and kilhedreadful manners in front of
other travelers during the preceding 10 dHys’

In late 2010 an Afghan journalist, Kazem-Stojanpemnducting research for Amnesty
International advised that by then roads outsideuKtowards Ghazni were “lined with
Taliban checkpoints where people are forced to'ijodlg’ or bribes, and get searched by
armed and/or masked Taliban members ...”. Some m&ydbapped”. She said that “Locals
are subjected to these conditions on a daily bas$ie also noted that “Taliban checkpoints
move continually so their location cannot be presticForeigners always travel in convoys
as it has become very dangerous to travel by r@&iue observed that there were no flights to
Ghazni as it was too close to Kal5ulOf Hazaras, Kazem-Stojanovic noted that theyewer
“[a]lways more at risk because their ethnicity t@nobserved by their facial features.
...[T]his makes them susceptible to violent attacksalaily basis and widespread daily
discrimination. Their accent is also very easilgntifiable which puts them at greater risk
when moving around the country”. She went on toteat Hazaras were “more at risk than
other ethnic groups” in Afghanistan. They wereétied more violently” and were “more at
risk of death when involved in confrontations withliban or other militia forces”, apart

from where Hazara militias had control. She st#ted Hazaras were “likely to be attacked
or killed by Taliban at checkpoints” Majority-Hazaareas were considered relatively safe
but Hazaras were at risk outside these, currehtipleng, safe areas. They had “no safe
passage”. Their movements were limited becausieeodanger of travelling, for example, to
market. Such protection as there was in predortiynbiazara areas was afforded by a local
warlord, a protection which she suggested was iafniel

In 2010 a social anthropologist and specialistigh&an migratory networks (Monsutti) wrote
on the situation in Ghazni province and other paftfie country, having visited many rural
regions that were current strongholds of the Taljlzad working primarily in Ghazni
province itself. He observed that Hazaras welkecstirently constantly under threat of being
harmed by the Taliban. They were “much more &tfrism the Taliban in Afghanistan than
Uzbeks or Tajiks” Even though the Taliban were awatently in power, they considered the
Hazaras were “against them”. Hazaras returningftgh@nistan were being “killed on the
roads because they are considered potential erei@i@sently this was occurring on the
“extremely unsafe” road through Ghazni between Kabd Kandahar, and on roads
“especially around Ghazni”, a province strategicatiportant for the Taliban. He added that
“The Taliban use the uncertainty of whether orthety will attack to further intimidate and
restrict Hazaras. Sometimes a Taliban will harrevan kill an [sic] Hazara and sometimes
not. Hazaras can never be sure if a Taliban wili ttn them or not”. He stated that in recent
times the most dangerous areas for Hazaras hadleesm@und the Pashtun/Hazara ethnic
boundaries in Uruzgan, Ghazni province, Wardaktanérd Kabul. Jaghori in Ghazni was
“rather safe” but the Taliban’s presence was n&i@u time to time there and “all the
surrounding areas (West, South, East) are posaibng the most dangerous in the
country”. He also observed that creating a dangeemvironment was an intentional Taliban
tactic. They promoted theft on the roads for phigpose. Hazaras were“particularly at risk in
these conditions”. They were also “at risk of lggiabbed, attacked or killed by criminals

7 Maley, William. 2011, On the Position of the Hazara Minority in Afghanist, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10/Mddkazaras-Opinion-Updated2.pdAccessed 18 July
2012.

18 Kazem-Stojanovic, H. Researcher, Asia Pacific Brogne, Amnesty International, International Seciata
Presentation to IMR, Sydney, 8 October 2010.
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encouraged by the Talibaf®. On this point Monsutti observed that using tteémroads
from Kabul it would be possible to travel to Jaghor'half a day”. However being forced to
use alternative routes through the mountains (lve gge examples of Behsud and Nawur)
could take up to one week. He also observed ttieatiountain routes were rough and in
some places trucks could not get through. At tiofeseasonal extremes "most vehicles
cannot travel on these routes”. Monsutti repotited at the time of writing (August 2010)
the Taliban were following a systematic strateggluding the use of random violence,
“particularly against Hazaras” to maintain instéiil The author expressed the view that
Hazaras were “right to fear they would again beesysatically targeted”, and with “renewed
vengeance”, if the Taliban regained sufficient poweAfghanistan.

As to other perceptions the Taliban may have abmlividuals at checkpoints another source
guoted an Afghan who said he had seen Talibanv&bigles, look for papers and check
mobile phones. If a number stored in a phone “$eghsuspicious”, they rang it. If the

person answering spoke in English, “they immedjeitél the owner of the mobile® In

2009 UNHCR similarly observed that at checkpoingnmed by the Taleban passengers were
being systematically searched for possession ¢ddoills, or mobile telephones with

contacts in English, all of which may be considessgroof of working for the Government

or the international community at large.

The 2009 Finnish Immigration Service report states:

Jaghori District is very vulnerable to isolatiorchase of its hostile Pashtun
neighbors and closure of roads in winter after $abwr his year, the first
snowfall was on 24.11.

The road to Jaghori through Ghazni is unsafe acugitd all sources. If
available, it would take four hours to reach Kafitle most unsafe section of the
highway to Kabul is the distance between Ghazni € hours from Jaghori —
and Qarabagh. This section can, however, be avaigéaking a detour through
Jaghatu.

An alternative route to the infamous Kabul — KarataHighway is a detour
through the Hazarajat areas of Bamian, taking apmeately 9 hours. The
Bamian route is totally inaccessible after snowfatiually from November to
May.

The roads inside Jaghori are generally not in gadlition, although some
efforts have been made to improve them lately. Giti@n — Jaghori road is
extremely insecure due to insurgency.

There is also a small, private airfield in the st It was built in 2006 by an
NGO with no government suppgtt.

The Cooperation for Peace and Unity report on adrdhalysis for Jaghori and Malistan
districts of Ghazni province in April 2009 highligh[a]nti government elements (AGE)

9 Monsutti, A. 2010, “The Situation for Hazaras ifgAanistan”, 19 August.

2 pazira, N. 2006, “Taliban’s Terror Tactics Recazmisfghanistan”, The Independent, UK, 20 August,
http://www.independent.co.uk/news/world/asia/tatibaerror-tacticsreconqueafghanistan-412646.html,
accessed 6 April 2011.

2L Finnish Immigration Service 200%ituation Report: The Current Situation in the Bag District of
Ghazni’, 10 December, pp.1-2 (CISNET CIS18216).
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attacks on the Kabul-Kandahar road traversing GHeeare severely and adversely affected
aid and development in Jaghori and Malistan distrigarticularly following recent years of
drought’?® A 2008 article by th&uardianreported that the Kabul to Kandahar highway ‘is a
symbol of instability across the country, the feglof government and international security

forces to maintain law and order, and the increppiesence of the Talib&n’

Thomas Ruttig, Co-Director of the Afghanistan ArsidyNetwork has recently stated that
Hazaras mainly were still afraid to pass througshRan/Taliban influenced areas and could
only do so by with a number of precautions suctiedsting conspicuous phone numbers (that
indicate contact with Westerners or governmentaittbs) and not carrying papers of the
same character. He indicated that the route fratouKto Bamiyan province (via the
Ghorband valley) through Nawur and then continuoglazara dominated areas of Ghazni
province had two problems. First, it was blockemhf autumn to spring by snow and that
further to the north that there was still insurgactivity in the Ghorband valley up to the
Shibar pass. These insurgents targeted governmeesdnnel mainly and through traffic in
general most of which would be Hazaras. He inditéhat there were occasional road blocks
where individuals are singled out apparently regmbiiy informers. He stated that there was a
more direct way from Ghazni to Nawur used by maosividr residents where there was
occasional night time insurgency activities repaffe

Shias

A report byThe Guardiaron 6 December 2011 refers to an attack by a sulwianber on
Shia worshippers gathered outside the Abul Fazhsehn commemoration of Ashura, a Shia
holiday marking the death of the grandson of ttewpet Muhammad. The report states that
48 people died and more than 100 were woundeckiattack. The report notes that no
organisation claimed responsibility for the attackl refers to comments from the top Shia
cleric in Kabul that the attack in Kabul was thesffiof its kind:

Mohammad Bakir Shaikzada, the top Shia cleric ibuasaid that it was the first time that
Shias had been attacked in decades. He said het matulemember a similar attack having
taken placé®

Reporting on the same attadije Washington Posites Pakistan news outlets that claim
Lashkar-i-Jhangvi, a militant group with ties teQ@eda and the Taliban, ordered the attack.
The article also quotes comments by the US Ambassadifghanistan that sectarian
attacks in Kabul were rare and unlikely to leaddotarian violence, and notes that Shia
anger in Kabul over the attack is directed towdtdkistan and its intelligence organisations.
The article states that:

% Bergh, G, Dennys, C & Zaman, | 20@pnflict analysis: Jaghori and Malistan distric&hazni province,
Cooperation for Peace and Unity, April, p. 10, Hangecurity Gateway,
<http://humansecuritygateway.com/documents/CPAU_didglalistanDistricts_GhazniProvince_ConflictAnal
ysis.pdf Accessed 22 June 2012.

% The Guardian 2008What Started as the Road to Recovery has Turnediktighway of Terror in
Afghanistafy 20 October (CISNET CX213274).

4 Ruttig, T., 2012, Email advice by Thomas Ruttigeds25 May 2012 on Road Travel in Afghanistan pitedi
to the Independent Protection Assessment Officé12p.

% Boone, J 2011, ‘Kabul shrine worshippers killecdAighan sectarian attackThe Guardian6 December
<http://www.guardian.co.uk/world/2011/dec/06/kabhtiae-blast-kills-worshippersAccessed 3 August 2012.
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Mohammad Mohagqiqg, a member of parliament who isregribe country’s most influential
Hazaras, said Afghans would not be reeled intocéeayf sectarian violence, even if attacks
against Shiite civilians were to become commonpface

An assessment of reports cited in the ECOIN tineetihattacks in Kabul found that the vast
majority of attacks targeted Afghan military perseh police officers and political figures, as
well as government buildings, hotels and embag3ids.its 2011 report on religious freedom
in Afghanistan, the US Department of State fourad &ithough the Shia community
continues to experience discrimination by Sunmsparease in Shia representation in
government has reduced the more overt forms ofidigtation. The report noted that Shia
were generally free to participate fully in pubife and that thénighest ranking officials of
the government including the president and speaikiere lower house attended Shiite
religious ceremonie®.

The improving situation for Shia in Afghanistan vedso noted by the USCIRF which stated
in its 2012 report that:

During the reporting period, Shi‘a Muslims generallere able to perform their traditional
Ashurapublic processions and rituals in Kabul withoutident or hindrance. USCIRF staff
saw large, temporary commemorative gates set opdghout Kabul in December 2010, and
Shi‘a Muslims with flags flying from their cars arotorcycles were a common sight.

However, in a cautionary note the same USCIRF teqmrcluded that although conditions
have improved markedly for the Shia minority sitiee fall of the Talibanits members still
are threatened by insurgents and their future éedain once international forces withdrai®”.

Apostasy

The Afghan Constitution, ratified by President Hdridarzai on 26 January 2004, does not
explicitly protect the right to freedom of religiam belief for every Afghan. Article 2 states
‘the sacred religion of Islam shall be the religafithe Islamic Republic of Afghanistan.
Followers of other faiths shall be free within theunds of law in the exercise and
performance of their religious rituaf$’ In addition, Article 7 holds that the state ‘shal
observe’ the Universal Declaration of Human Rightdpcument which guarantees freedom
of religion, including the right to change onesgieln.*?

% |ondono, E 2011, ‘U.S. ambassador: Kabul attack’ispawn sectarian violence in Afghanistaffie
Washington Postl1 December kttp://www.washingtonpost.com/world/asia_pacifickabul-attack-wont-
spawn-sectarian-violence/2011/12/10/gIQAkilukO_wtiotml> Accessed 2 August 2012.

2" European Country of Origin Information Network 20General Security Situation in Afghanistan and
Events in Kabyl18 July shttp://www.ecoi.net/news/188769::afghanistan/10daygal-security-situation-in-
afghanistan-and-events-in-kabul.btrAccessed 2 August 2012.

2 US Department of State 201hternational Religious Freedom Report — Afghaniste3 September, Section
3 <http://www.state.gov/j/drl/rls/irf/2010_5/168240nm Accessed 2 August 2012.

2 United States Commission on International ReligiBreedom 2012\nnual Report 201,20.287
<http://www.uscirf.gov/images/Annual%20Report%200fMWBCIRF%202012(2).pafAccessed 2 August
2012.

30 United States Commission on International ReligiBteedom 2012\nnual Report 201,%.287
<http://www.uscirf.gov/images/Annual%20Report%200fMWBCIRF%202012(2).pafAccessed 2 August
2012.

31 Constitution of Afghanistaratified 26 January 2004)
http://www.embassyofafghanistan.org/constitutiomht Accessed 29 July 2011.

%2 The Universal Declaration of Human Righ#sticle 18 (Adopted 10 December 1948), Unitediblas
websitehttp://www.un.org/en/documents/udhrAccessed 29 July 2011.
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However, certain provisions of the Constitution emvpr the judiciary to enforce Islamic
principles (Article 130), including capital punisknt, conditional on the approval of the
President (Article 129° Apostasy can therefore be prosecuted on the bakigamic law,
and is deemed a crime punishable by d&ath.

The 2011 United States Commission on Internati®adigious Freedom (USCIRF) Annual
Report states that conditions for religious freedorfghanistan remain ‘exceedingly poor
for minority religious communities and dissentingmbers of the majority faith’. The report
notes:

The 2004 Afghan constitution has effectively esshigld Islamic law as the law of
the land. Afghan jurists and government officiatsrabt view the guarantees to
human rights that come later in the document a@adgkrecedence. Individuals lack
protection to dissent from state-imposed orthoddepate the role and content of
religion in law and society, advocate for the humights of women and members
of religious minorities, or question interpretasaof Islamic precept%5

There is some evidence that the government hasqrted individuals for religious crimes
such as apostasy (conversion from Isl&tyVhile the Afghan state has not executed anyone
for apostasy, the 2011 USCIRF Annual Repd#gs two cases of non-Muslims being
prosecuted for this crime and potentially facing tkeath penalty. It was stated:

While the Afghan state has not executed anyonegdostasy, there were two known cases
during the reporting period of non-Muslims beinggacuted for apostasy and potentially
facing death sentences — Said Musa and Shoaib d&dagsee below).

The few Afghan Christians, converts from Islamlazit children, have long been forced to
conceal their faith and are unable to worship opéefthe situation for Christians deteriorated
further in the past year, after a May 2010 broatdoca®Noorin TV showed Afghans being
baptized. This broadcast set off a firestorm df@sim from the conservative religious
establishment, and President Karzai then statedibhaninistries would track down converts.
Reportedly, 20 individuals were arrested. All waskeased soon after, except Said Musa.
Musa was detained in a Kabul prison for six motbfere being quietly released due to U.S.
and international pressure. Musa was reportedve fiad the country with his family. After
the May television broadcast, the Afghan governnaésa suspended the operations of two
Christian relief groups on charges of proselytiziBgth groups rejected these assertions and
reportedly have been allowed to continue their worthe country. Shoaib Assadullah was
arrested in late October 2010 and was been impgtsomMazar-i-Sharif for six months, after
being accused of giving a Bible to a friefid.

33 Constitution of Afghanistaratified 26 January 2004)
http://www.embassyofafghanistan.org/constitutiomht Accessed 29 July 2011.

3 US Commission on International Religious Freed@hl2Annual Report 201,1May, p219
http://www.uscirf.gov/images/book%20with%20cover%g?920web.pdf Accessed 28 July 2011.

% US Commission on International Religious Freed@hl2Annual Report 201,1May, p215
http://www.uscirf.gov/images/book%20with%20cover%gt@20web.pdf Accessed 28 July 2011.

% Tarzi, Amin 2006, ‘Afghanistan: Apostasy Case Rese€onstitutional ContradictionRadio Free Europe
22 Marchhttp://www.rferl.org/content/article/1066970.htmAccessed 28 July 2011; US Commission on
International Religious Freedom 20#hnual Report 201MMay, p215
http://www.uscirf.gov/images/book%20with%20cover%gt@20web.pdf Accessed 28 July 2011.

37 US Commission on International Religious Freed@hl2Annual Report 201,May, p219
http://lwww.uscirf.gov/images/book%20with%20cover%e9620web.pdf Accessed 28 July 2011.

3 US Commission on International Religious Freed@hl2Annual Report 201,1May, p219
http://www.uscirf.gov/images/book%20with%20cover%e?920web.pdf Accessed 28 July 2011.
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It was later reported that Said Musa was released the Kabul Detention Centre after the
judges found there was insufficient material tospierthe chargeX. It has been reported that
Shoaib Assasdullah was released in May 2011 bw/ihéseabouts were unknowh.The
2012 USCIRF Annual Report states that there weneemomajor cases known during the
reporting period of the state limiting religiousédomn*!

The New York Times has quoted both Afghan and Acagriegal cases against Christian
converts in Afghanistan as “raré&®.

In 2006, a man named Abdul Rahman was tried fovextimg to Islam but the charges were
dropped and he was released and granted refuges stataly?

Relocation and Kabul
The Danish Immigration Service in a recent reptatesl:

Regarding the security situation in Kabul, MoRRigh@t it is relatively safe compared to the
provinces.

IPCB found that there are places in Afghanistanretidghan National Police (ANP) is
functioning well in terms of providing security,pesially in Kabul and other big cities like
Herat, Mazaii-Sharif and Faizabad. In this connection, IPCB prdut that the recent
security situation in Kabul (the unrest due to Kobairnings at Bagram at the end of
February 2012) had shown that the ANP had beentalslecure the central city (within the
ring of steel) from demonstrators entering the.city

The challenge for the ANP now is to be more praverih their work according to IPCB.
Regarding the security in Kabul, UNHCR commentead th general Kabul could be an
option for safety, but to what extent the city abbk a safe place for a person fleeing a
conflict depends on the profile of the person dredrtature of the conflict the person has fled
from. Therefore, an assessment of internal fligfetraative (IFA) should be made carefully
and on a case by case basis.

Regarding security in Kabul, an international N&f@rmed the delegation that Kabul is one
of few places in Afghanistan where the securityatibn is relatively good and stable even
though incidents are occurring also in Kabul.

Regarding the security situation in Kabul, IOM stadt there have been a number of suicide
attacks which influences the lives of ordinary geoplowever, apart from suicide attacks,
Kabul is safer than other places in Afghanistau, the area is more under control. This is,
according to IOM, due to the fact that Afghan NatibArmy (ANA) and ANP in general are
more trained in security operations in Kabul arteobig cities like Herat and MazaSharif
and the situation is more under control in theiesctompared to other parts of the country.
In Jalalabad, however, the authorities are nothgdtefficient, and the Taliban has a strong
influence.

39 «Christian in prison for apostasy secretly relebiseKabul’, Asia News IT, 25 February 2011 (CX2180.
0 US Commission on International Religious Freed@h2Annual Report 201May, p.7
http://www.uscirf.gov/images/2012ARChapters/afglstan%202012.pdf Accessed 27 August 2012.

1 US Commission on International Religious Freed@h2Annual Report 201May, p.5
http://www.uscirf.gov/images/2012ARChapters/afglstan%202012.pdf Accessed 27 August 2012.
“2:pfghan Rights Fall Short for Christian Converté)e New York Times, 5 February 2011 (CX257766).
43 Afghans accused of Christian conversion’, AFP Ne8/ember 2010 (CX256876).
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Safety is an issue in Kabul because of suicide lhagsbaccording to AIHRC. In December
2011, 80 people were killed and 200 injured inl@i@us shrine in Kabul. Hospitals, hotels
and shopping malls have also been targeted and BlldB one of their commissioners in the
bombing of the Finest Supermarket in February 2@hhtributing to the insecurity is also
the increasing crime rate, but Kabul is considesaddr than other places, according to
AIHRC. In addition, there are social problems sasfthild labour and prostitutiofis.

A Memorandum of Understanding (MOU) exists betwgenAfghan and Australian
governments and the UNHCR that, inter alia, provithat the Australian government will
help fund the International Organisation of Migoat{IOM) to provide individually tailored
reintegration assistance plans for returnees thgtinctlude provision for accommodation,
skills training, small business creation and/or jtdcement?

DFAT have commented that “We note that Hazara ebsidescribe Kabul as safe, and have
not raised claims of persecution with us, thougdythboint out that discrimination continues
to exist.®

The UNHCR in its latest Eligibility Guidelines satde following:

Given the wide geographic reach of some armed@onernment groups, a viable IFA/IRA may
not be available to individuals at risk of beinggeted by such groups. Itis particularly important
to note that the operational capacity of the Talifacluding the Haggani network), the Hezb-e-
Eslami (Gulbuddin) and other armed groups in thettsern, south-eastern and eastern regions is
not only evidenced by high-profile attacks, sucfcasplex) suicide bombings, but also through
more permanent infiltration in some neighbourhaoanid the regular distribution of threatening
“night-letters”.

Furthermore, some non-State agents of persecwimh, as organized crime networks, local
commanders of irregular or paramilitary outfits amdltias, as well as the Taliban and the Hezb-
e-Eslami (Gulbuddin), have links or are closelyassted with influential actors in the local and
central administration. As a result, they largglg@te with impunity and their reach may extend
beyond the area under their immediate factg control.

Whether an IFA/IRA is “reasonable” must be detemdion a case-by-case basis, taking fully
into account the security, human rights and huragiait environment in the prospective area of
relocation at the time of the decision. To thigeffthe following elements need to be taken into
account: (i) the availability of traditional supparechanisms, such as relatives and friends able
to host the displaced individuals; (ii) the availiyof basic infrastructure and access to essénti
services, such as sanitation, health care and tolocdiii) ability to sustain themselves,
including livelihood opportunities; (iv) the crinality rate and resultant insecurity, particularly i
urban areas; as well as (v) the scale of displasemehe area of prospective relocation

The traditional extended family and community stuwes of Afghan society continue to
constitute the main protection and coping mechanigarticularly in rural areas where
infrastructure is not as developed. Afghans relyhase structures and links for their safety and
economic survival, including access to accommodadiod an adequate level of subsistence.
Since the protection provided by families and sibe limited to areas where family or
community links exist, Afghans, particularly unaogmnied women and children, and women

“4 Danish Immigration Service 201€puntry of Origin Information for Use in the Asylibetermination
ProcessMarch, <http://www.nyidanmark.dk/NR/rdonlyres/3FD55632-778BB6-935C-
827E83C18AD8/0/FFMrapportenAFGHANISTAN2012Final.pdccessed 15 June 2012.

5 ‘Memorandum of Understanding between the GovernmgAustralia, the Government of the Islamic
Republic of Afghanistan and the United Nations H&gmmissioner for Refugees (UNHCR) on migration and
humanitarian cooperation, DIAC, 17 July 2011 (CX256).

40 CX273295: AFGHANISTAN:RRT Country Information Reggt AFG39190 - Conditions for Hazaras,
Australia: Department of Foreign Affairs and Trd®¢-AT), 24 September, 2011.
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single head of households with no male proteciidihnot be able to lead a life without undue
hardship in areas with no social support netwonksluding in urban centres. In certain
circumstances, relocation to an area with a predmntiy different ethnic/religious make-up may
also not be possible due to latent or overt tessimiween ethnic/religious groups.

In urban centres, the IDP population and growingnemic migration are putting increased
pressure on labour markets and resources suchstswtiion materials, land and potable water.
Widespread unemployment and underemployment lmaiability of a large number of people to
meet their basic needs. The limited availabilityhofnanitarian assistance has generally not
improved this situation in a meaningful way. In gidd to causing loss of life and serious
injuries, mine contamination has prevented livathactivities, including by restricting access to
agricultural land, water, health care and education

In light of the foregoing, UNHCR generally consisiéFA/IRA as a reasonable alternative
where protection is available from the individuaisn extended family, community or tribe
in the area of intended relocation. Single malesrarclear family units may, in certain
circumstances, subsist without family and commusitgport in urban and semi-urban areas
with established infrastructure and under effec®avernment control. A case-by-case
analysis will, nevertheless, be necessary givemtbakdown in the traditional social fabric
of the country caused by decades of war, massfugee flows, and growing internal
migration to urban are4s.

A New York Timestory from January 2010 stated that there wereértitan a million”
Hazaras in Kabul, constituting “more than a quaméthe city’s populatior® A 2008
National Geographi@rticle said that “some 40 percent” of Kabul's plapion is Hazaré®

A September 2010 report by DFAT, noted the viewa éfazara human rights contact as
stating that the Hazara had a cohesive communi§abul and it would be relatively easy for
new arrivals to integrate into the city.

A recent report from The Age newspaper referrethéodeaths of 24 children in a Kabul
refugee camps due to freezing conditions. Therteqmted the ineffectiveness of
government and aid agencies in providing adequeatiry and support.

A 2010Los Angeles Timeaticle on the growing clout of Hazaras in Afghedections
described west Kabul as a “Shiite stronghdfddnd another 2010 news story on Hazara
anger about problems at polling stations in wedilKguoted one person as saying that “This
is a Hazara area and they do not want there toldteo Hazara MPs®® Dr Mousavi has

*" UNHCR Eligibility Guidelines for Assessing the énhational Protection Needs of Asylum-Seekers from
Afghanistan, UNHCR, 17 December 2010, pp. 38-40.

8 Oppel, R 2010, “Hazaras Hustle to Head of Clagsfihanistan”,New York Times3 January,
http://www.nytimes.com/2010/01/04/world/asia/0O4hasshtml— Accessed 1 February 2011.

49 Zabriskie, P 2008, “The Outsiderlational GeographicFebruary, http://ngm.nationalgeographic.com/20
08/02/afghanistan-hazara/phil-zabriskie-textAccessed on 18 June, 2009 — CISNET CX228176.

%0 CX250180: AFG10736: The Hazara, Australia: Departtrof Foreign Affairs and Trade (DFAT), 28
September, 2010.

1 The Age, 2012, “Afghan children escape war butdeztdly cold”, 10 February,
http://www.theage.com.au/world/afghan-children-g@scavar-but-not-deadly-cold-20120209-1rvwmhtml
accessed 22 February 2012).

*2 Daragahi, B 2010, “A formerly persecuted minoggins clout in Afghanistanl,os Angeles Time46
Decemberhttp://articles.latimes.com/2010/dec/16/world/lasfighanistan-sects-20101246Accessed 6
February 2011.

3 Sands, C 2010, “This is a Hazara area and theyotlwant there to be a lot of Hazara MPEfige National 19
September, reproduced onlinehétp://www.turkicpress.com/2010/09/19/this-is-a-fwa@zarea-and-they-do-not-
want-there-to-be-a-lot-of-hazara-mpsAccessed 6 February 2011.
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also observed that many Shi'as and Hazaras liVéést Kabuf* and a 2008 National
Geographic article on Kabul's Hazaras states:

...[T]hat new place is Kabul, where some 40 percéth@ population is now Hazara. On
neighborhood streets in the western part of the gu see Hazara children in uniform going
to school, Hazara vegetable vendors setting up theis, and Hazara shop owners and tailors
opening stores. Hossein Yasa, the editor of théy/@aitlook newspaper, notes that there are
Hazara-owned television stations, Hazara-owned papeys, and a huge Shiite madrassa and
mosque complex under construction. “The middlesctE#Hazaras is growing very fast,”

Yasa says:Watching from the sidelines, howevex,Hage Hazara underclass made up of
manual laborers living in west Kabul neighborhood3asht-e Barchi, Kart-e She, and
Chindawul—that have neither electricity nor cleaatav. “You are talking about ghettos,”

says Niamatullah Ibrahimi, a fellow with the Lond8ohool of Economicy.

State Protection

The UNHCR has stated that that State protectiam ihe whole not available in
Afghanistar®

FINDINGS AND REASONS

Country of nationality

The applicant has claimed he is a national of Afgétan. The applicant has provided an
untranslated document purporting to be his fath@sg&era and another which he claims is his
marriage certificate. He has not provided any otloeuments that establish his identity.
However, his claims were consistent with having edrom Afghanistan and he speaks
Hazaragi and there is no evidence to indicateltbas not an Afghan national. | therefore
accept that he is a national of Afghanistan.

Third country protection

There is no evidence before me to suggest thatiéimant has the right to enter and reside in
any safe third country for the purposes of s.36{3he Act.

Hazar a Shia claims

The overall weight of the country information indies that there is no evidence of a general
campaign by the Taliban insurgency to target Haghias or that Hazaras are being
persecuted on a consistent basis. DFAT have dgcsated that Hazaras considering
emigration were principally influenced by long tee@onomic considerations rather than any
immediate risk of persecution. | have taken irdcoant also that the latest UNHCR
Eligibility Guidelines set out above do not makentn@n of Hazaras and Shias as being
groups generally subjected to persecution by resasbtheir race and religion but that that an
assessment of their individual circumstances igired. Nor does the country information
indicate that Hazaras are being discriminated ag&ira manner that would amount to

** Mousavi, S 2003, “The Hazaras in Jaghori and Kab@D03” (report commissioned by the Refugee Revie
Tribunal), 16 June.

%5 Zabriskie, P 2008, “The Outsiderdational GeographicFebruary, http://ngm.nationalgeographic.com/20
08/02/afghanistan-hazara/phil-zabriskie-textAccessed on 18 June, 2009 — CISNET CX228176.

0 C1S17703: UNHCR Eligibility Guidelines for Assesgithe International Protection Needs of Asylum-
Seekers from Afghanistan, UNHCR, 21 July 2009, p53.
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serious harm for the purposes of s.91R(1)(b) o®tie it does not indicate that they are
denied employment opportunities or access to e@sssptvices or discriminated against in
any other way amounting to serious harm. Thesadsis country information that Jaghori
(which is almost 100% Hazara) remains out of tlaeheof Taliban control due to the military
and political power of Hezb-e-Wahdat which seemiset@obust across the Hazarajat. There
have been no reported clashes between the TalilthH@zb-e-Wahdat as the Taliban has not
yet taken steps to challenge groups in contrahefHazarajat region. No recent reports have
been found of Taliban incursions into Jaghori. T& State Department has also reported
that Shia generally were free to participate futlypublic life.

Whilst there is some information (such as the papeitten by Professor Maley cited above
and by Alessandro Monsutti) paint a difficult pietun terms of the safety of Hazara Shias
generally and in Jaghori specifically, | have giyeaference to the weight and authority of
sources such as DFAT and the UNHCR in making mgssssent. Whilst Professor Maley
has noted the limitations that these bodies haeemducting field research of their own,
given the tight security constraints under whiokytbperate, it would also have to be said the
conditions apply to academics with expertise indbentry. | have also given the DFAT
report of March 2012 more weight because it istiost recent. | have also taken into
account the comments of Professor Amin Saikalldzetara provinces are amongst the safest
in the country and that Hazaras are not at mokethsn other groups. | accept that there are
areas of Ghazni province which have a high levdlaliban activity but find that this does

not apply to the applicant in Jaghori district whis considered relatively secure and in
which there is no evidence of recent Taliban atstivi accept that there exists uncertainty as
to the political future of Afghanistan and the rofghe Taliban within it but in assessing the
real chance of applicant being persecuted in thgarably foreseeable future have given
greater weight to the above reports of DFAT, theHINR and Professor Saikal as to the
situation of the Hazaras Shias that show that #ineynot being consistently or particularly
targeted

In making my assessment of whether the applicéeéss as a Hazara Shia are objectively
well-founded, | have considered carefully the coptformation submitted by the applicant
and his agents. In particular | have taken intmaat the reports of the bomb blasts in Kabul
and Mazar-e-Sharif where it appears that Shias dedrberately targeted by a Pakistani
based extremist group, Lashkar-e-Jhangvi. Theme svidence before me that indicates that
the Pakistani extremist group, Lashkar-e-Jhangvidoenmitted previous terrorist attacks of
this nature in Afghanistan or that they have rep@atich attacks. | have also taken into
account country information that said that thesacs were considered “rare” and unlikely
to lead to a sectarian war — see above commemistfre US Ambassador and a Hazara MP.
Whilst these attacks were horrific and targete8haas their unprecedented nature and the
lack of Taliban involvement mean they do not attgrassessment that the applicant does not
face a real chance of persecution, now or in tasaeably foreseeable future on account of
being a Hazara Shia from the Taliban, Lashkar-&g\iaor any other Sunni group.

However, as recommended by the UNHCR, it is necgssaonsider the individual merits
of each case and one of the issues | need to @nsidhether the applicant would face a
real chance of persecution for a Convention reasotie roads surrounding Jaghori.

Country information, including that provided in theoted DFAT reports indicate that routes
to Jaghori such as that through Qarabagh are higbgcure and have high levels of Taliban
activity. | accept that the applicant has workedahopkeeper and may have to occasionally
travel through areas that are dangerous for thegses of any future business and that he and
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his family would need to occasionally travel ouéstte area for other reasons such as
obtaining medical care. Given the country inforimrat| accept that he faces a real chance of
persecution in the reasonably foreseeable fututhe@se roads.

A key question is whether the applicant would fageal chance of persecutitor a
Convention reasoon the roads surrounding Jaghori. | have takenancount information
that suggests that he would. For example, the cemtsyof the Hazara MP set out above that
it can be more difficult for Hazaras if they ardikapped by the Taliban due to their lack of
family and tribal networks to secure their releddeve had regard to the evidence from
Kazem-Stojanovic that Hazaras are treated morenilyl and are more at risk of death when
involved in confrontations with Taliban than otlehnic groups, including at Taliban
checkpoints. | also have regard to the similadence from Monsutti that Hazaras are
currently under threat of being harmed or killedthe Taliban, more so than some other
ethnic groups, in part because the Taliban consieHazaras to be “against them” or their
“potential enemies” However, | have given greateight to the country information from
DFAT that indicates that travel is dangerous fbe#inic groups and that their Afghan and
IC contacts had stated that they were not awaamyparticular targeting of ethnic groups on
the roads. DFAT have also commented recentlytkiet believed the majority of violence
was related more to criminality than the insurgericgusing on bribes and protection. Even
more recently, DFAT have commented that travel @da still be dangerous in the context
of the broader security situation in Afghanistan ik situation was equally risky for all
travellers and there was no clear evidence anyeginaup was a particular target of it. |
have given the DFAT information greater weight heseait is more recent and DFAT have
been specifically charged with giving advice to gestralian government on such matters.
Their advice is also consistent with the commehtrofessor Saikal and the UNHCR
Guidelines that do not indicate that Hazaras hgvarticular risk profile.

The UNHCR has commented that state protection @mtiole is not available in
Afghanistan and that persons should not be expéctezly on it. Given this persuasive
information about the lack of state protectiondaeryone, | find that state protection would
not be discriminatorily withheld from the applicdot a reason under the Convention.

Accordingly, | find there is not a real chance tti applicant in his individual
circumstances would face serious harm amountipgtsecution from the Taliban or anyone
else under s.91R(2) of the Act (or more generddlythe essential and significant reasons of
his race, religion and imputed political opinionilshtravelling on the roads surrounding
Jaghori.

Imputed religion claims

The country information supports that those whoveornto Christianity from Islam are at
considerable risk of harm as apostasy is consideine punishable by death and the
conditions for religious freedom in Afghanistardisscribed as “exceedingly poor” Whilst
there have been some cases of persons (Abdul RalBaged Mussah and Shoaib Musawai)
being charged with apostasy in recent years thideace indicates that they were all released
(though international pressure seems to have lzorfin these cases). Cases against
Christian converts are described as “rare” by Afgaad American legal experts. | have not
identified any reports of friends of alleged Chastconverts and proselytisers being targeted
by the authorities due to their association wigmth Nor have | identified any reports of a
person called [Mr A] being imprisoned or targetgdliie authorities for alleged Christian
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conversion or activities. Given the public intérdst such cases receive it would be
expected that such a case would have attractedcpybl

At his interview with the delegate, the applicantilcl not recall when he realised [Mr A] was
a Christian. Nor could he confirm that [Mr A] wialeed a Christian saying rather that this
is what he heard from other people. The applicantd not give any information about what
church or organisations [Mr A] may have been asdediwith. | do not accept that the
applicant would have housed and assisted a peranted by the authorities and yet know so
little about [Mr A]’s activities and indeed whethee was a Christian.

Given the country information and the applicantiek of knowledge of [Mr A], | do not
accept that [Mr A] was wanted by the police forgalytising Christianity or for conversion

or that he was housed and assisted by the applitaiatnot accept that the police visited his
house looking for the applicant. 1 do not accépt they detained and beat his son. | do not
accept that the authorities have continued to kisihouse to search for the applicant. | also
do not accept that there would be a real chand¢éhthavould be reported to the Taliban or
has in the past for his claimed assistance of &fidm convert.

Accordingly, | find there is not a real chance tti applicant in his individual
circumstances would be targeted or face a realoghahserious harm amounting to
persecution from the authorities or the Talibardars.91R(2) of the Act (or more generally)
for reason of imputed religion.

Complimentary protection

| have found that the applicant does not face kctence of persecution for a Convention
reason on the roads surrounding Jaghori. Howdévercountry information indicates
substantial amount of targeting of persons on tlaels of persons of all ethnic groups for
reasons associated with criminality by the Talibad other groups. Given this information, |
find that there are substantial grounds for betiguhat as a necessary and foreseeable
consequence of him being removed from Australia teceiving country that there would be
a real risk of the applicant suffering significéwatrm on the roads surrounding Jaghori. This
significant harm could include cruel or inhumaratreent or punishment or degrading
treatment or punishment. This harm is howeverlised.

| have considered whether the significant harmaihy@icant faces a real risk of is one faced
by the population of the country generally andasfaced by the applicant personally under
s.36(2B)(c) This is a peculiarly worded provisemit is difficult to imagine a harm that is
faced by a population of a country generally andayoa person personally. The explanatory
memorandum and second reading speech that accadgheiintroduction of the
complimentary protection provisions provide no stsgice in its interpretation and
application. In the circumstances of this case abuntry information that | have given
weight to indicates that persons of all ethnic go(i.e. the population of the country) face
the real risk of harm on the roads but it is alsea risk that faces the applicant personally in
his particular circumstances. Accordingly, | fitdit the applicant is not excluded by the
operation of s.36(2B)(c).

Section 36(2B)(b) provides that there is not a riséil of suffering significant harm if the
person could obtain from an authority of the cognprotection such that there would not be
a real risk that they would suffer significant harduthoritative information from the
UNHCR indicates that state protection is on the livimot available in Afghanistan and there
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is no evidence to indicate that the applicant wdoddable to access state protection that
would remove the real risk. Accordingly, | findatithe applicant is not excluded by the
operation of s.36(2B)(b).

Section 36(2B)(a) provides that there is not a rislla person will suffer significant harm if
it would be reasonable for the person to relocagmbther area of the country where there
would not be such a real risk.

The harm that the applicant faces is localise@d&als surrounding his home in the Hazarajat.
Having regard to the country information concerriimg treatment of Hazaras and country
information that indicates that the security sit@ais relatively good in Kabul, 1 do not
accept that he faces a real risk of significantrher Kabul. Given its position as the capital
city, | do not accept that the applicant would haveeed to travel outside it and expose
himself to the dangers of the roads.

| have had regard to the fact that Hazaras nowtitotesbetween 25%-40% of the population
of Kabul and that there is some evidence of a grgwniddle class there and the views of the
human rights contact that Kabul has a cohesive tdazammunity and that it would be
relatively easy for new arrivals to integrate.alvh also had regard to the fact that Australia
has funded the I0OM to provide individually tailoregintegration assistance plans for Afghan
returnees.

However, there are a number of factors that in pigion outweigh this evidence and make
it unreasonable for the applicant to relocate tbud&o avoid the real chance of persecution
in his home area. These are:

* That the applicant has no family links in Kabulnadte that the UNHCR Guidelines
stress the importance of the availability of trewtial support mechanisms, such as
relatives and friends able to host displaced imligls.

* There is a huge Hazara underclass in Kabul that doehave access to clean water
or electricity. It is also reported by the UNHQO#t there is widespread
unemployment in urban areas that limit the abity large number of people to meet
their basic needs. There is also evidence of ¢éla¢hd of children in refugee camps
and the inadequate response of government andjarctias.

* Notwithstanding, Kabul is safer than other partthef country there is evidence of a
number of insurgent attacks including the Ashurg Biacks. Though this is not
sufficient in itself to establish a real risk thla¢ applicant would suffer significant
harm, the existence of these attacks and the lindiémger they pose to the applicant
contributes to the unreasonableness of relocation.

» That the applicant has a wife, several childrenanéphew to support making it
more difficult to successfully adapt to and inteégrato Kabul.

| therefore do not consider it reasonable for fygiaant to relocate to Kabul and the above
factors (e.g. lack of family links elsewhere, wigdesad unemployment limiting the ability to
meet his basic needs and his family and the gelaaiabf security) would also be applicable
to other areas. Accordingly, | find that the apaiit is not excluded by the operation of
s.36(2B)(a).
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Accordingly, | find that there are substantial grda for believing that as a necessary and
foreseeable consequence of the applicant beinguesifoom Australia to a receiving
country that there would be a real risk of the mayit suffering significant harm.

CONCLUSIONS

| am not satisfied that the applicant is a persowhiom Australia has protection obligations
under the Refugees Convention. Therefore the appldoes not satisfy the criterion set out
in 5.36(2)(a).

Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a), | have
considered the alternative criterion in s.36(2)(dajnsatisfied that the applicant is a person
to whom Australia has protection obligations unsl@6(2)(aa).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(aa) of the Migration Act.



