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Executive Summary

The Open Society Justice Initiative’s 2010 report, From Judgment to Justice: Implementing
International and Regional Human Rights Decisions, concluded that an “implementa-
tion crisis” afflicts the regional and international legal bodies charged with protecting
human rights. While the hope that individuals might obtain redress at the international
level when their national systems fail them fuels these procedures, they are imperiled
by the risk that their decisions will be ignored by states unwilling (or unable) to imple-
ment them. The report also revealed that few states have effective structures to ensure
the swift execution of judgments—or to prevent the recurrence of human rights viola-
tions. From Rights to Remedies advances these findings to address a crucial issue: the
structures and processes by which states execute international decisions, and strategies
advocates can harness to that end.

Domestic structures play a vital role in implementation: they can penetrate the
internal workings of administrative institutions and serve as functioning channels for
compliance. As implementation processes become more institutionalized, pathways
begin to develop and the prospect for compliance with decisions—and human rights
norms more generally—improves. This approach is consistent with scholarship that
emphasizes a managerial theory of compliance, focusing not only on the will of state
actors to implement international rules and decisions (which remains crucial), but also
on the ability and capacity of states to effectively manage that process. These systems
play an important normative role as well: they can help build a political culture more

receptive to international human rights and supranational authority.



Three overarching conclusions inform this report’s findings. First, many states
that have accepted the jurisdiction of international human rights courts and treaty bod-
ies have not sufficiently developed the domestic infrastructure needed to ensure the
implementation of judicial recommendations and decisions. As this report details, some
states have sought to develop novel approaches to the execution of judgments, includ-
ing high level inter-ministerial committees and working groups, standing parliamen-
tary committees, enabling legislation, and direct enforcement through national court
systems. Such approaches, however, remain the exception. Instead, implementation is
largely an ad hoc process driven by mid-level bureaucrats who lack the political standing
to make implementation a priority. Moreover, disorganization, duplicated efforts, and
delay too often characterize decisions implicating multiple agencies because executive
ministries frequently lack established frameworks for communication and cooperation.

Second, political will remains the most important factor for the successful imple-
mentation of human rights judgments. A state can have sophisticated domestic enforce-
ment structures at its disposal but, without a genuine commitment by key political
actors to reform, their promise will remain illusory. Nor does the mere existence of
implementation structures imply that a state’s commitment to implementation is genu-
ine. While some of the practices and processes detailed in this report represent good
faith efforts by states to take their human rights commitments seriously, other struc-
tures remain—by design or neglect—poorly resourced, badly staffed, and politically
feeble. As a result, mechanisms can risk creating the illusion of compliance.

Third, implementation involves disparate state actors who operate in different
institutional settings and often have different or competing political interests. At the
same time, domestic political arrangements or disagreements cannot be used as an
excuse for non-compliance. A crucial recommendation of this report is thus to better
structure the multiple points at which implementation occurs and to build stronger syn-
ergy amongst national authorities engaged in the execution of judgments. This report
therefore looks at implementation as a process that implicates multiple political insti-
tutions—courts, legislatures, executives and, here, national human rights institutions

(NHRISs). The report examines these four institutions in turn.

Executive Branch

The executive branch typically manages the implementation of international decisions;
however, a wide range of government sectors often shares responsibility, posing sig-
nificant coordination and coherency challenges. The state’s formal interlocutor before

international courts and treaty bodies (often referred to as the office of the government
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agent, or OGA) plays a critical role in this regard. In many cases, government agents
play a dual role as advocates for the state in judicial proceedings and, later, as focal
points and/or coordinators of implementation when an adverse judgment is issued.
Agents must possess the appropriate level of political standing and clout if they are to
carry out this function. The agent and the policy/lead team responsible for implementa-
tion must communicate effectively as well.

Beyond the individual role of the agent, executive ministries—particularly those of
justice and foreign affairs (also referred to as the ministry of the exterior)—must coor-
dinate. States need to consider the sorts of ministerial arrangements that best facilitate
implementation. In many cases, the government agent has an office located in foreign
affairs ministries, which can be poorly suited to the task of coordinating the imple-
mentation process, particularly when international decisions substantively engage the
jurisdiction and competencies of other ministries, e.g., justice, finance, or the interior.

Effective ministerial arrangements also depend on leadership and coordination.
To that end, some states have issued executive decrees establishing frameworks for
implementation, which can assist in clarifying the roles and duties of different state
actors. The growing practice of convening inter-ministerial committees and working
groups to ensure better coordination amongst ministries is an important development
in this regard. A standing inter-ministerial committee can strengthen coordination and
minimize the risk of miscommunication and duplicated efforts; it could likewise serve
as the natural interlocutor with other political branches, including legislative actors,
national courts, and national human rights institutions.

Key recommendations:

. Coordination. Create a coordinated procedure at the executive level to facilitate the
implementation of judgments. In particular, a coordinating body—either located
within a particularly ministry or as a standing, inter-ministerial committee—
should serve as a standing forum for coordinating implementation. This body
should have a high position within the government, with clear communication
channels to the policy team(s) responsible for implementation.

. Liaison officers. Liaison officers should operate within every executive ministry that
contributes to the implementation of judgments. Ministries should ensure that
these liaison officers hold a high rank and can ensure coordination for implemen-
tation across all areas of the agency’s responsibilities.

. Effective communication. Tools to facilitate communication—implementation
forms, action plans, and circular letters—can better ensure that judgments receive
the proper level of attention. Regular translation of judgments (or summaries of
judgments) into the national language of states is also crucial.
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. Budget measures. Ministries should incorporate a line item in their annual bud-
gets for the payment of international human rights judgments as well as friendly
settlements; alternately, states should adopt (through legislation) a standing fund

for the payment of reparations.

. Court oversight. Where member states have substantially failed to implement judg-
ments, international courts and treaty bodies should continue to use their author-

ity to encourage the development of domestic implementation mechanisms.

Legislatures/Parliaments

While advocates have historically overlooked legislators and parliamentarians as
implementers, data suggests active parliamentary involvement correlates with greater
compliance with human rights obligations and decisions. In particular, parliamentary
involvement can play a preventive role by creating domestic legislation compatible with
a state’s treaty obligations. Parliamentary involvement can also add political weight and
bring greater accountability to the implementation process.

Parliamentary actors can contribute to implementation by enacting legislation
that establishes a national framework and procedure to execute human rights judg-
ments. Domestic legislation can enumerate the authority and duties of respective state
actors, as well as establish deadlines to help ensure that implementation proceeds in a
timely manner. Parliamentary human rights committees can also hold executive actors
and agencies to account in the implementation process, monitor a state’s overall compli-
ance record, and facilitate legislative amendments to ensure that state practice conforms
to international human rights standards. Such committees can also serve as natural
forums for advocates to raise concerns about implementation.

Systematized dialogue between parliamentary actors and executive agents respon-
sible for implementation (either at a policy or coordinating level) will enhance par-
liamentary engagement. Where reporting mechanisms are absent, parliamentarians
should avail themselves of other domestic procedures, including posing questions to

relevant executive level actors.

Key recommendations:

. A clarified role. Pass national legislation that establishes the role, responsibilities,

and procedures of government actors throughout the implementation process.

. Designated responsibility. Establish a standing human rights committee or sim-

ilar legislative body whose mandate includes the implementation and regular
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monitoring of international decisions and recommendations. These committees
should have the authority to exercise subpoena power, call witnesses, and issue

recommendations.

. Parliamentary authority. Parliamentary bodies should be empowered to introduce
legislative proposals/amendments to enforce compliance with international
human rights decisions. Parliamentary committees should likewise have within
their remit the ability to scrutinize government bills for their compatibility with
human rights standards, taking into account the relevant jurisprudence of inter-

national courts and treaty bodies.

. Reporting procedures. Regular reporting procedures should keep legislative actors
informed of adverse decisions rendered by international courts and treaty bodies,

and of the measures taken to comply with them.

. A stronger role for international parliamentary bodies. National parliamentarians
who also participate in international/regional parliamentary bodies should use
their dual status to encourage the development of implementation structures at

the domestic level.

. Budget measures. A state’s annual budget should include provisions for the pay-
ment of damages ordered by international courts and treaty bodies, just as min-

istries” annual budget should have this provision.

National Courts and Judges

Like the executive and legislative branches, domestic courts are state organs: they can
ensure consistency between a state’s laws and its international obligations, and can
ensure that international human rights treaties (and the decisions that interpret them)
are given domestic effect. Yet despite the potential of courts and judges to serve as
forums for vertical enforcement, a variety of factors—ranging from institutional con-
straints to restrictive interpretative canons—serve to limit the role that courts play in
this process.

States can maximize domestic judicial forums through judicial monitoring units
and other oversight mechanisms, i.e., administrative units that monitor implemen-
tation of judicial decisions. Domestic court systems can also assure that there is an
ordered process for disseminating the jurisprudence of regional human rights courts
and treaty bodies; this would help to ensure that judges throughout the national legal

system are aware of the relevant law and how to apply it.
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More directly, states should use complementary domestic litigation as a strate-

gic arm to buttress and/or enforce international judgments. While compliance with

national court judgments, as with international court judgments, depends on state insti-

tutions for enforcement, domestic courts are entrenched within a state’s national legal

order and address their decisions to a particular institution or agency, making national

court judgments important avenues to compel action. Courts that issue progressive

decisions on the enforceability of international human rights judgments also play an

essential role in facilitating compliance at the national level, and in providing interpre-

tive authority for a state’s duty to implement. To that end, greater regional dialogue and

awareness between international and national judicial systems is crucial.

Key recommendations:

Implementation programs. National judicial systems should develop programs to
monitor the implementation of both domestic and international judgments. A
high level contact point should also exist within the national judicial system in
order to facilitate communication with implementation coordinators at the execu-

tive level.

Clarified status. Domestic judiciaries should seek to clarify the application of inter-
national decisions and, where necessary, the status of international law within
a state’s national legal framework. Where legislation could better clarify these
questions, domestic courts should encourage legislative actors to provide such
clarification.

Stronger judicial awareness. Judicial awareness of international conventions and
their case law should be strengthened. Domestic judicial authorities must have
access to summaries of international judgments, while law school and continuing
legal education curricula should incorporate international convention standards

and relevant jurisprudence.

Cooperation agreements. Cooperation agreements between international courts and
domestic judicial bodies—particularly constitutional courts and supreme courts—
can help foster judicial dialogue between international and domestic courts. Inter-
national courts and human rights bodies must also cultivate their relationships with

national judiciaries and bridge gaps between the international and domestic sphere.

Strategic litigation. Human rights litigators and advocates should pursue strategic
litigation at the domestic level—particularly, where possible, through constitu-
tional challenges—in order to build domestic judicial pressure for the imple-
mentation of international judgments. This approach can also help integrate

international treaty norms into the practice of national courts.
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National Human Rights Institutions

In light of their grounding in a country’s domestic law, NHRIs are in a unique position
to help facilitate the implementation of international human rights judgments; indeed,
they are themselves emblematic of how governments embed international human
rights norms in domestic structures. Although states must implement the decisions
of human rights courts and treaty bodies, national institutions can serve as imple-
mentation facilitators—assisting in the process of developing remedial legislation and
monitoring the execution of judgments on the ground. Ombudsmen offices can draw
attention to deficient implementation, if they are independent and have high quality
staff. National institutions and ombudsmen can also bring unique pressure to bear in
linking the implementation of judgments to compliance with human rights norms
more generally.

Key recommendations:

. Formal mandate. NHRIs should satisfy the minimum criteria set forth in the Paris
Principles. Their formal mandate should include the authority to monitor the
implementation of international human rights decisions and recommendations,

and to audit executive agencies for compliance.

. Communication with human rights systems and institutions. The international/
regional human rights systems and domestic human rights institutions should
have strong, formalized mechanisms for communication. Human rights courts
and treaty bodies should adopt clear guidelines for NHRIs’ roles in litigation and
post-litigation.

. Communication with state actors. NHRIs must ensure that they communicate
effectively with other state actors on matters relating to implementation. Where
inter-ministerial implementation committees exist, NHRIs should be stand-
ing members; likewise, there should be a national framework for cooperation
between NHRIs and parliaments.

. Broad competencies. NHRIs should have broad competencies to initiate legislation
and propose remedial measures ordered by international courts and treaty bodies.

. Contextualization. NHRIs should seek ways to link the implementation of inter-

national decisions with a state’s broader human rights obligations.
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|. Introduction

In 2010 the Open Society Justice Initiative published the report From Judgment to Justice,
which concluded that an “implementation crisis” afflicts the regional and international
legal bodies charged with protecting human rights.” This crisis poses a grave threat to
the integrity and perceived legitimacy of the regional human rights systems (African,
American, and European), the growing number of sub-regional human rights courts,
and the U.N. treaty bodies. While these procedures are fueled by the hope that indi-
viduals might obtain redress at the international level when their national systems
fail them, they are imperiled by the risk that their decisions will be ignored by states
unwilling (or unable) to implement them. The report also revealed that few states have
effective structures or procedures in place—at the executive, the legislative, or the judi-
cial level—to ensure the swift execution of judgments and that the violations that gave
rise to them do not recur. From Rights to Remedies advances these findings to address a
crucial element of human rights ligation: the structures and processes by which states

execute international decisions, and the strategies advocates can harness to that end.

A Success Story: A.S. v. Hungary

In 20006, the Committee on the Elimination of Discrimination Against Women (CEDAW)
decided the case of A.S. v. Hungary.” The events of that case dated back to January 2001,

when a Hungarian woman of Romani origin was rushed to a public hospital. Known as
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Ms. A.S., she required an emergency caesarean section following a miscarriage. While
on the operating table, she signed a statement of consent, appended to a “barely legible,”
hand-written doctor’s note containing the Latin word for “sterilization.” Only after it
was too late—when she asked the doctor when she might try to have another baby—did
Ms. A.S. learn that she could no longer bear children.

Ms. A.S. sought relief for the hospital’s negligence from the Hungarian court
system but the courts found that she had “failed to prove a lasting handicap and its
causal relationship with the conduct of the hospital.”* As a last resort, she turned to the
committee, submitting a complaint in February 2004 under its newly established indi-
vidual communications procedure. The committee rejected the Hungarian courts’ con-
clusions, holding that the hospital performed sterilization surgery on Ms. A.S. without
her informed consent, and that it “must be considered to have permanently deprived
her of her natural reproductive capacity.” The committee recommended that the Hun-
garian government compensate Ms. A.S. in a manner “commensurate with the gravity
of the violations of her rights,” and that it review its domestic legislation—notably pro-
visions of the Public Health Act—on the principle of informed consent, in conformity
with international medical standards.®

The case marked a victory not only on paper, but in practice as well; however,
implementation of the committee’s major recommendations proved long in coming.
More than three years of consultations between the Hungarian government and Ms.
A.S.s attorneys followed the committee’s decision, and agencies involved ranged from
the Ministry of Social Affairs and Labor, which was coordinating implementation on
behalf of the state, to the Ministry of Health, which had responsibility to amend the
Public Health Act, to the Ministry of Justice (MOJ). Judit Geller, a legal officer with the
European Roma Rights Centre (ERRC) who participated in follow-up advocacy for the
case, recalls her predecessors meeting with a variety of officials and sending identical
letters to four Hungarian ministries as well as the prime minister, asking for the state’s
official standpoint concerning the implementation of A.S. and the committee’s recom-
mendations.” No one in these offices knew who the appropriate interlocutors within the
Hungarian government were to compensate Ms. A.S.?

Partial victory came in April 2008, when the Health Ministry indicated it would
amend the Public Health Act’s provisions on informed consent, but the issue of Ms.
A.S.’s compensation remained. Various offices told the ERRC that she could not receive
individual compensation, and ERRC could not determine which ministerial budget
might pay reparations. Progress stalled until 2009 when the ERRC and its local part-
ner, the Legal Defense Bureau for National and Ethnic Minorities (NEKI), shifted
their efforts to the media and, later, the Hungarian legislature. At NEKI’s request, a
parliamentarian submitted an interpellation to parliament, asking why Ms. A.S. had

not received compensation. At last, the government relented: in July 2009, Ms. A.S.
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received compensation from the Ministry of Social Affairs and Labor, bringing an end
to her eight-year long battle.?

That the state complied with an international human rights decision at all
makes Ms. A.S.’s case unusual; such uphill battles often end in failure. ERRC’s suc-
cess required engagement with various organs of the state, including executive branch
ministries, members of the Hungarian legislature, as well as the media. Moreover,
as Ms. A.S.’s representatives quickly learned, they had to communicate with multiple
interlocutors from a variety of ministries, often without knowing whether one was com-
municating with the other.

The challenges in implementing A.S. v. Hungary illustrate the barriers common to
human rights systems around the world. Indeed, the Open Society Justice Initiative has
faced similar frustrations with states throughout the human rights systems in which
it litigates. In 2011, a victory on behalf of Kenyan Nubian minors before the African
Committee of Experts on the Rights and Welfare of the Child™ exposed the need for
greater coherence at the national level in Kenya. Laura Bingham, a legal officer with the
Justice Initiative, describes interactions with various government entities that have been
“haphazard, dispersed across different branches and institutions because there is no
clear government interlocutor for [civil society organizations] and stakeholders.”” And
in South Africa, against whom the UN Human Rights Committee recently issued its
first decision, the state never even appeared to defend itself, a failure the government,
in publicly acknowledging the committee’s decision, attributed “to a number of factors,

»Iiz

including inadequate communication amongst Government Departments.

Rights Require Remedies: Importance of
Implementation Structures

States have the primary responsibility to implement the decisions of human rights
courts and treaty bodies. A fundamental principle of the international human rights
system is that only state actors, by cooperating with the international and regional
systems and effecting remedies that satisfy their decisions, can make its promise real.
Thus, while the quality of the recommendations and decisions made by international
systems matters, how states realize those obligations, and the degree of various state
actors’ involvement in that process matters at least as much—if not more.

The importance of states’ role in the international human rights system has
gained ground as states grapple with crucial questions about the structure and resourc-
ing of the U.N. and regional human rights systems. Faced with an unsustainably large

backlog of cases and a rising number of judgments never fully executed, the Parliamen-

FROM RIGHTS TO REMEDIES 25



tary Assembly of the Council of Europe (PACE) adopted a resolution stating that, “[a]
major reason for deficient compliance with Strasbourg Court judgments is the lack of
domestic mechanisms and procedures to ensure swift implementation.”? To that end,
the Committee of Ministers (COM) has made improved implementation the centerpiece
of ongoing reform of the European Court of Human Rights (ECtHR), recommend-
ing that member states design a range of mechanisms to ensure “efficient domestic
capacity” for the effective execution of Strasbourg judgments.'* Motivated by similar
concerns, a 2011 report on the workings of the Inter-American system recommended
that states prepare a “guide or reference document on successful experiences and best
practices in the area of institutional mechanisms or domestic laws to assist in imple-
menting the recommendations of the [Inter-American Commission] and the decisions
of the Inter-American Court of Human Rights.”” The latter, having formally defined its
mandate to include supervising the execution of its remedies, has also ordered states
in certain cases to identify agents responsible for carrying out the implementation of
decisions at the national level.”

While the African and U.N. treaty body systems have less settled juridical prac-
tices than their regional partners, there, too, attention has begun to shift to domestic
implementation structures. In 2008, a gathering of African ministers of justice and
attorneys general recommended a series of measures—developing national strategies
to address the lack of political will, bureaucratic coordination, and improving techni-
cal capacity—to more efficiently implement international treaties.” Having approved
in 2009 a series of measures to more efficiently implement international treaties, the
African Commission on Human and Peoples’ Rights will soon consider the adoption
of a model law to improve the ratification and implementation of treaties, in particular
to ensure their effective incorporation into the domestic law of all member states.™
Similarly, the U.N. Human Rights Committee, as part of its reporting procedure, now
requests all states to identify the process by which they will undertake to implement
treaty body recommendations and decisions.>® Some human rights conventions also
contain textual provisions that require states to establish focal points and individual
monitoring mechanisms to evaluate compliance at the domestic level.” In the words of
one scholar, these mechanisms create “unique links between national implementation
and monitoring and international oversight of the monitoring process.”*

Reflecting a growing attention to second-order compliance with the mandates
of international enforcement bodies, academic literature increasingly recommends
building effective mechanisms for reception of international judgments at the national
level.» For instance, a recent study of nine Council of Europe (COE) states found a
“robust” correlation between implementation and government effectiveness—defined
as “the capacity of state institutions to coordinate and formulate policies in a timely
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manner”*—and counseled that such effectiveness could be understood by considering
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the “domestic structures that state authorities have put in place for implementing Court
judgments.”” A leading study of implementation in the African human rights system
similarly concluded that the “most important factors predictive of compliance are politi-
cal, rather than legal,”*® while a recent analysis of the Inter-American Court’s jurispru-
dence on remedies found a correlation between the likelihood of implementation and

the number of separate state branches or institutions an injunctive order involves.?

Structures, Strategy, and Compliance

This report emphasizes the crucial role that domestic structures can play in compliance
and the strategies that human rights advocates can harness to that end. Scholars who
have emphasized a managerial approach to the study of compliance, which recognizes
that problems of noncompliance often owe to a lack of capacity, not merely a lack
of political will, tend to take this approach.>® However, the approach has a normative
dimension as well insofar as implementation processes help to embed international
laws within national practice. As implementation becomes a more institutionalized pro-
cess, normative pathways develop and compliance with decisions—and human rights
norms more generally—improves.*® This process in turn exercises a socializing func-
tion: it brings international institutions past the surface of the state, enabling them to
interact with state actors.’® In this sense, implementation is part of what Harold Koh
calls a “transnational legal process,” which “begins when different international and
domestic actors force interactions with one another resulting in legislation, an executive
order, a court decision, or bureaucratic regulation; through [it], adherence to interna-
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tional law becomes increasingly commonplace.”' These processes play an important
preventive function as well, making compliance less vulnerable to reversal in the face
of domestic political opposition.*

The measures of compliance that Koh describes also call attention to the fact that
implementation implicates a state’s component political institutions—courts, legisla-
tures, executives, and, here, NHRIs. Thus, a crucial premise of this report is the recogni-
tion that although all branches and levels of government bear the obligation of human
rights, implementation rests on specific political institutions within the state.?» Whereas
one decision might call upon legislators to pass new laws or amend old ones, another
might require domestic judiciaries to reopen criminal proceedings or investigate sus-
pected human rights violations. One challenge for states, then, is to institutionalize the
involvements of these multiple actors and strengthen synergy between them.>

At the same time, while domestic enforcement structures are important, the exis-
tence of these structures is not the same as political will, which remains the most

important factor in the successful execution of judgments. Implementation always
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operates in a political context and the existence of implementation mechanisms alone
neither immunizes implementation from political considerations, nor guarantees exe-
cution of judgments. Indeed, as this report details, the United Kingdom has developed
some of the most sophisticated domestic implementation structures to date; neverthe-
less, strong ideological opposition to Strasbourg persists. The U.K. government has yet
to execute several important ECtHR judgments—notably those pertaining to prisoner
voting rights. Moreover, while some of the practices and forums detailed in this report
represent good faith efforts by states to take their human rights commitments seriously,
other structures remain—by design or neglect—poorly resourced, badly staffed, and
politically feeble. In short, mechanisms can create the false appearance of compliance

For this reason, strategy as well as structure is important.”” Whereas executive or
legislative systems might admit implementation mechanisms more easily, domestic
judicial systems, for instance, have the institutional constraints that call for broader
conceptions of domestic mechanisms, such as strategic enforcement litigation or the
importance of fostering judicial dialogue between international and domestic courts.
This report discusses both of these in greater depth in chapter four. Similarly, legislative
bodies can serve complementary functions by scrutinizing draft legislation’s conformity
with human rights standards as well as monitoring decision implementation. In this
vein, this report focuses on how the structures of the state can be arranged or improved
to facilitate implementation, as well as strategies that civil society—both international

and domestic—can bring to bear on those structures.

Outline of the Report

The chapters that follow explore in detail various political structures and mechanisms
of coordination that states use to implement international decisions. Some of these
procedures are administrative in nature, while others are legislative or judicial; some
have existed for quite some time, while others are only recently established.

The three primary institutions of government—executive, legislative, and judi-
cial—divide chapters two through four, while chapter five addresses NHRIs. NHRIs
vary enormously in structure and function, as well as in their degree of independence
from the state itself; however, because of the promise they hold, this report considers
them vital partners for human rights advocates and government actors alike in the
implementation process. In an effort to provide concrete illustration of domestic imple-
mentation structures at work, each chapter includes case studies and text boxes that
highlight the experiences of particular states. Each chapter also concludes with general
conclusions and recommendations to help guide the development of new implemen-

tation structures or improve upon existing ones. Appendices I-IV gather the texts of
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several implementation mechanisms discussed herein. Several of these were previously
unavailable in English.?® These documents follow the order of the chapters in address-
ing executive, legislative, and judicial issues and include executive orders, legislation
establishing national implementation frameworks, and copies of the parliamentary acts
that established two different joint human rights committees. A copy of the imple-
mentation form used by the U.K. MOJ to coordinate the execution of European Court
judgments amongst executive ministries also appears here, along with the guidelines
that the U.K. Joint Committee on Human Rights (JCHR) has issued to executive depart-
ments responsible for implementation.

While every effort has been made to draw on relevant experiences across all of
the regional courts and treaty body systems, it is an unfortunate fact that some mem-
ber states—notably in the European and Inter-American systems—have practices more
developed than others’.? This report reflects this uneven practice because many states
have far to go in ensuring that their domestic structures complement the scope and
depth of their international commitments. To that end, we hope not to prescribe insti-
tutional arrangements for implementation—no single approach will work everywhere—
but rather to highlight structures and arrangements for implementation that all states

can explore, based on the challenges and experiences detailed herein.
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[I. Managing Ministries:
Executive Level Mechanisms

Introduction

Although all national authorities—governments, legislatures, and courts—must share
in the responsibility to implement judgments, attention often predominates at the exec-
utive level. In the context of the Council of Europe, it has been noted that the domestic
structures that state authorities have put in place “share a common feature: their insti-
tutional arrangements predominantly rely on the executive and in most countries they
are characterized by a strong degree of centralization in the latter.”#® Another scholar
similarly notes that “executives have (nearly) free reign over the decision to comply with
international law” and that, in the case of human rights tribunals’ rulings and recom-
mendations, “the executive branch controls the flow of cases, facilitating or hampering
the delegation of compliance responsibility to other domestic actors.”*

As a result, the executive branch typically manages the implementation of inter-
national decisions, including compensation and remedies for applicants, and, where
needed, engaging with other legislative and judicial actors. In 2008, the COE’s Commit-
tee of Ministers issued a recommendation that called for, inter alia, the designation by
each member state of a “national coordinator of judgments” and for putting in place a
mechanism to ensure the “effective dialogue and transmission of relevant information”

between the coordinating entity and the Strasbourg-based Committee of Ministers.*



The Inter-American Court has followed a similar approach, having ordered states on
several occasions to identify (or appoint) executive agents responsible for carrying out
the implementation of its decisions.®

This chapter discusses executive-level implementation structures and practice as
they have developed in several countries. It focuses on three such structures or mecha-
nisms: (1) the Office of the Government Agent (OGA); (2) executive ministries; and (3)
inter-ministerial committees and working groups. With respect to the OGA, this report
pays particular attention to the dual role that government agents often play as both
advocates for the state in judicial proceedings and, later, as focal points and/or coor-
dinators for the implementation of adverse judgments. Ensuring that agents possess
the appropriate level of political standing and clout is critical if they are to successfully
carry out this function.

The second section addresses the role of executive ministries more broadly—par-
ticularly the ministries of justice and foreign affairs (also referred to as the ministry
of the exterior)—and emphasizes the need for states to carefully consider the sorts of
arrangements that best facilitate implementation. The final section discusses the emerg-
ing practice of convening inter-ministerial committees and working groups to ensure
better coordination amongst ministries. Given the recent origins of many of these com-
mittees and working groups, their full impact on implementation remains uncertain;
however, the chapter reviews some successes in which they played a role.

Office of the Government Agent

The OGA is the executive body or agency designated to represent states before an inter-
national or regional human rights body.#* Once an international court has rendered
a decision, the office of the agent typically receives a “note verbale” communicating
information about the judgment. However, in addition to its role as the state’s advo-
cate, the OGA frequently acts as the official or de facto implementation coordinator as
well. Ukraine, for instance, which passed a law on the enforcement of European Court
judgments, defines the office as “a body in charge of representation of Ukraine before
the European Court of Human Rights and coordinating the implementation of its deci-
sions.”®

The office of the agent can reside in different ministries; therefore, its institu-
tional location within the executive branch varies depending on the state. In the Slovak
Republic, the OGA is part of the structure of the Ministry of Justice (MO]); in the United
Kingdom, the agent is part of the Foreign and Commonwealth Office, while the MOJ
has lead responsibility for the receipt and coordination of judgments rendered by the
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European Court. Member states of the Inter-American and African systems have similar
variations.*® For instance, in Colombia, responsibility for Inter-American litigation resides
in the Foreign Ministry, while, in Brazil, the Commission for the Protection of Human
Rights—which is charged with engaging in all stages of Inter-American human rights
litigation—is located within the Justice Ministry’s State Secretariat of Human Rights.
Despite the important role played by the OGA in implementation, the three
regional human rights conventions make little substantive reference to the office; only
the Inter-American and European courts’ rules of procedure offer a brief definition.*
Moreover, while some states have adopted regulations that stipulate the scope of the
agent’s powers, in many others few rules govern the selection, appointment, or duties of
the office. In the context of the COE, for instance, the “matter was not discussed in the
process of drafting Protocols No. 11 and No. 14” and Deniz Akgay, the government agent
for Turkey, has asked why “no thought was ... given to defining the role of government

748 Although the passage of the Committee of

agents in the process of [their] drafting.
Ministers’ Recommendation 2008 (2) sought to bring clarity to the function and scope

of the office, “in most instances ... there is [still] no clear definition of agents’ role.”*°

Ukraine: Formalizing the Agent’s Role

In 2006, Ukraine became one of the few countries to pass a national law governing
implementation. The law was designed, in part, to improve the standing of the OGA
by creating a statutory basis for the agent’s authority during the execution stage of
judgments. As Pavlo Pushkar notes, the law “widens the scope of jurisdiction of
the Government’s Agent of the (European) Court and their status in the domestic
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executive.”° It stipulates, for instance, that, at the request of the OGA, bodies in
charge of the execution of individual measures shall provide information about the
status and results of their implementation efforts; reply “effectively and without
undue delay” to the agent’s submissions; and inform the government agent about

the completion of additional individual measures’ execution.”

Challenges and Constraints

Government agents often play a dual role as litigators in international judicial forums
and as implementation coordinators for those bodies’ adverse decisions. Impor-
tantly, agents themselves are not responsible for implementation—the nature of the
violation(s) determines which organ(s) are required to execute a particular judgment—
but the agent’s role as coordinator requires regular communication with the policy team

responsible for implementation.
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This dual role may seem natural and, occasionally, an asset; however, tensions can
also beset the arrangement. For instance, Maud De Boer-Buquicchio, deputy secretary
general of the COE, notes that “pleading cases ... and ensuring execution of judgments
are two very different things, and they both demand a lot of resources.”* And in Deniz
Akcay’s words, when litigation shifts to the “extremely sensitive” execution phase, it
is “difficult to ‘convert’ to upholding the Court’s judgment when one has previously
defended—for several years in some cases—contentions and arguments” that the court
has rejected.”

The OGA’s location within a given ministry, typically either the MOJ or MFA,
may impose structural constraints. This is particularly true where the execution of a
judgment triggers the competencies of other ministries or departments, which is often
the case. In Romania, for instance, the OGA is located in the Foreign Affairs Ministry,
yet the vast majority of cases decided by Strasbourg implicate reforms of the country’s
judicial system. As a result, the agent cannot initiate relevant legislation independently;
rather, he or she must convince colleagues in the Justice Ministry to do so.>* Similarly,
Francesco Crisafulli, co-agent for the Italian government, notes that while he “virtually
had a free hand” in his task of defending the government before the European Court,

this was not the case post-judgment. In his words:

At the Committee of Ministers’ human rights meetings ... I represented (on behalf
of the Permanent Representative and in my capacity as legal adviser) both the
complex political hierarchy of the Ministry of Foreign Affairs, which speaks for
the government on the international stage but is often unfamiliar with violations
found by the Court and the obligations that may derive from such judgments,
and the Ministry’s no less complex relationships with the ministries, administra-
tive departments and authorities that are generally responsible for the measures
to be taken in execution of the judgment, but in some cases have little sense of
the European and international dimensions of their tasks. I was subject to more

constraints when wearing this hat.®

These sorts of constraints underscore the importance of agents’ ability to effec-
tively engage with their domestic political counterparts during the implementation
stage. In Crisafulli's words, agents “must be able to exert a certain influence on national
decision-makers so as to encourage them to take the measures that are actually neces-
sary and overcome the resistance that may ... sometimes impede the execution pro-

cess.”s®
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The Importance of Political Standing
The OGA’s institutional location is also important: where agents are relatively weak or
lacking in political power, they are less likely to have the necessary influence to effec-
tively oversee implementation. As one recent study on the response of national authori-
ties to “pilot judgments” of the European Court concluded, “The extent of a Government
agent’s authority vis-a-vis domestic institutions is a significant factor in facilitating an
appropriate response to Strasbourg judgments. The higher their status, the more suc-
cessful they are likely to be in communicating with the relevant Ministries and public
bodies, and in persuading them of the need to respond adequately to a European Court
judgment.”” Similarly, De Boer-Buquicchio notes, “The agent’s unique expertise on
the [European] Convention should be recognized where appropriate by providing an
adequate standing within the national legal system.”s®

The same applies at the policy level. Martin Kuijer, a senior legal adviser in the
human rights section of the Dutch MOJ, notes that the OGA’s authority is one of the
most important factors in the implementation process.” Indeed, one of the key tests
for the efficiency of implementation is the degree of access that those responsible for
crafting policy have to their minister: the fewer steps in the communication ladder, the
greater the likelihood that implementation will be a political priority. This is particularly
the case where more systemic problems are at stake since such problems will neces-
sitate political decisions at “either at the highest level of government or in conjunction
with government decision-making by national parliaments.”®°

As an example, Diana Olivia-Hatneanu, executive director of the Romanian NGO
Association for the Defence of Human Rights in Romania—the Helsinki Committee,
notes that the agent’s weak position within the state bureaucracy has stymied Romania’s
OGA. Whereas previously the OGA held a rank akin to that of a dignitary—meaning the
agent could talk to other ministers “like you were talking to a colleague”—the position
has since been downgraded to “something more like a director.”® In Hungary, there
is no separate ministerial office for a government agent: a department with the MOJ,
staffed by three lawyers and one secretary, is “incapable of doing more than responding
to communicated cases on time.”®

Similarly, in Russia, the OGA was housed in the administration of the president
from 1999 to March 2007; however, the Kremlin later relegated the office to the Justice
Ministry. As a result, as Russian legal scholar Alexei Trochev notes, “Russia’s representa-
tive to the European Court now serves at the pleasure of the justice minister, who can
be replaced at any time by the president and therefore lacks any incentive to build this
office in the long term.”® Other commentators have likewise noted that the office “lacks
the resources and political weight to engage in a comprehensive coordination of the
execution of judgments” on more systemic issues.® They add that the office “appears to
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lack enforceable powers to ensure meaningful cooperation between all the relevant State

authorities and to put pressure on those offices or officials unwilling to cooperate.”®

United States: Interagency Working Group on Human Rights Treaties

The United States, which is party to several U.N. human rights conventions
(though not the Inter-American Court or any U.N. individual communications
procedures), provides an instructive example on the importance of political
standing. In 1998, President Clinton established by executive order an Interagency
Working Group on Human Rights Treaties.®® Part of the group’s mandate included
coordinating responses to human rights complaints submitted to the U.N.
and the Organization of American States (OAS), including the Inter-American

Commission on Human Rights.

Importantly, the National Security Council served as the group’s designated
convener and chair, and the order itself required participation in the group at
the assistant secretary level (or higher) from the Departments of State, Jus-
tice, Labor, Defense, and the Joint Chiefs of Staff.®” The order further required
concrete steps such as the appointment of a single contact officer responsible
for coordinating treaty implementation within areas of each federal agency’s
jurisdiction. Catherine Powell argues that the council’s coordination “gave the
Working Group the authority and weight of the White House, which meant
that other agencies felt compelled to be represented at its meetings and that
it was able to take a strong lead in interagency coordination.”®® Unfortunately,
following Clinton’s terms in office, this practice of interagency coordination fell

into disuse.

In addition to the office’s political standing, the agent herself matters: effective
execution of judgments often relies on personal engagement and political connections.
As De Boer-Buquicchio notes, “when the source of [a] violation is related to a practice
inconsistent with the [European] Convention, the agent’s personal involvement can be
decisive in putting an end to the violation.”®® Francesco Crisafulli adds that the deci-
sion to take further action on the part of some legal advisers can come down “largely
to individual initiative, personal standing and experience.””°

Russia’s early experience with the European Court is illustrative in this regard.
There, Pavel Laptev, a former procurator and legal expert in the Russian parliament
headed the OGA until 2007.7" According to Alexei Trochev, Laptev worked diligently for

36 MANAGING MINISTRIES: EXECUTIVE LEVEL MECHANISMS



a number of years to formalize the relationship between his office and other executive
agencies, whose cooperation was critical for enforcing ECtHR judgments. Moreover,
he used his privileged status as part of the presidential administration to persuade
several ministries—internal affairs, defense, finance, the head of the Judicial Bailiff
Service, and the procurator general—to issue detailed instructions to their subordinates
about treating his requests for assistance seriously. These instructions, Trochev argues,
“helped Laptev to insist that bureaucratic sabotage of his requests would be punished.””
While Russian cooperation with the European Court has since waned, Laptev’s early
support of Strasbourg had critical impact, ranging from convincing the procurator gen-
eral’s office to press lower-level prosecutors to investigate the cases of ECtHR petitioners
(including applicants from Chechnya), to persuading Russian appellate judges to quash
the decisions of lower courts that might violate the convention. In one case, Trochev
notes, Laptev secured the payment of 94,000 rubles to an ECtHR complainant after
personally contacting the chairperson of the Ivanovo regional court, the governor of the

region, and the head of the region’s pension fund.”

Effective Ministerial Arrangements

Implementation also requires effective ministerial arrangements. As two researchers of
the European system have concluded, “The strong statistical association with govern-
ment effectiveness suggests that the greater the capacity and effectiveness of state insti-
tutions to coordinate formulation and implementation of policies, the more efficacious

and conducive they are likely to be” in complying with Strasbourg rulings.”

Justice or Foreign Affairs as Coordinator
While there are a variety of ways of structuring the implementation process, arrange-
ments that privilege coordinating roles for the ministries of foreign affairs and/or exte-
rior predominate. For a long time, this reflected states’ view of human rights as a foreign
policy issue; however, as states have increasingly come to understand human rights
as part of their domestic legal order, institutions have been (re)designed accordingly.”
Presently, the OGA is located within the foreign affairs ministry in slightly fewer
than half of COE member states, although the JURISTRAS study of nine COE countries
found that in seven cases the Ministry of Foreign Affairs (MFA) or the chief executive
had primary responsibility for execution whereas only two—the United Kingdom and
Germany—had other mechanisms.”® Both of those countries assign competence to the
MOJ and, as the following chapter discusses, also involve parliamentary actors in the

implementation process. Within the African system, foreign affairs ministries tend to
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predominate, while the Inter-American system is largely split between foreign affairs
ministries and MOJs.

Effective communication becomes even more crucial where the OGA is located
outside of the ministry that is responsible for executing a judgment at the policy level.
In the Netherlands, for instance, the government agent is formally part of the Dutch
MFA, but works very closely with the legislation directorate of the Ministry of Security
and Justice, which, because the vast majority of Strasbourg cases implicate the justice
sector, often takes responsibility for implementation at the policy level. In Germany,
the agent can also play (in an informal manner) an advisory role in determining the
measures necessary to execute a judgment.””

Germany, which has the best implementation record of COE states, vests author-
ity for coordinating implementation in the Federal MOJ (Bundesministerium der Justiz).
The commissioner’s mandate includes disseminating ECtHR judgments, initiating leg-
islative change, and coordinating with the Federal Parliament.” In two cases concern-
ing the length of proceedings before the Federal Constitutional Court, for example, the
ECtHR held that proceedings exceeded the reasonable time referred to in Article 6(1) of
the European Convention.” Following these judgments, the ministry sent letters to the
Federal Constitutional Court informing it of the adverse judgments and stating that the
court should adapt its practice of joining similar cases so as to avoid unjustified delays;
as a result, the number of legal staff assigned to the court also increased.* Since 2004,
the ministry has also published an annual report on the European Court’s case law,
focusing on cases against Germany, and all adverse judgments are publicly available
from the ministry’s website.

Germany’s experience suggests the efficacy of locating coordination responsi-
bilities within the justice ministry. At a practical level, it makes sense because the vast
majority of cases adjudicated by international human rights bodies concern substan-
tive and procedural challenges to the administration of criminal justice, the organiza-
tion of domestic judiciaries, and civil procedure. (Many cases also affect ministries of
the interior to the extent that international decisions implicate immigration and non-
refoulement obligations, though these decisions likewise implicate domestic judicial
systems.) In this vein, Dia Anagnostou argues that responsibility for implementation
is “best centered on ministries of justice or other branches of the executive that are
more concerned with internal affairs, issues of rights, rule of law and ]'ustice.”81 The
closer these ministerial functions are to the substance of adverse judgments, the more
likely government actors are to have the power and authority they need to effect timely

execution.
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United Kingdom: From Foreign Affairs to the Ministry of Justice

It was not until 2000 that the European Convention began to play a formal part
in the proceedings of the United Kingdom’s parliament or its executive bodies.
At that time, the Foreign and Commonwealth Office (FCO) housed the OGA,
which also performed a coordinating role in the execution of judgments. Now,
the MO]J has lead responsibility for the receipt and coordination of international
judgments rendered by the European Court. Nevertheless, the FCO and MOJ meet
on a regular basis to discuss recently communicated cases, the details of which
are “forwarded to the departments and the devolved administrations identified
at those meetings as having potential interest.”® Both the FCO and MO] then
follow up with other relevant ministries to ensure that the Committee of Ministers
receives confirmation that the appropriate state institutions have been notified of
the adverse judgment, and that the necessary information has been published in

at least two relevant publications.

Other countries, like Italy, Austria, and Ukraine, vest responsibility for imple-
mentation with their head of government, which then collaborates with competent
ministries and judicial actors. Notably, in 2006, Italy transferred implementation of
European Court judgments from the MFA to the office of its prime minister. Known
as the “Azzolini Law,” this measure specifies the prime minister’s powers and duties
relating to the enforcement of the European Court’s judgments against Italy.” The
main thrust of this law has been, in principle, to better link the functions of different
branches of the Italian government and regulate a new “information channel” between
the prime minister and parliament, so that the former must now notify the latter in a
timely manner of ECtHR judgments and draft an annual report to the it on the imple-
mentation of these judgments.®

Francesco Crisafulli argues that because the prime minister oversees the govern-
ment’s activities and ensures “the consistency of the executive’s policies,” the transfer
of authority from the MFA “implicitly makes the implementation of the Court’s judg-
ments a central focus of political activity.”® Another commentator notes that “[sjuch a
choice has, above all, a strong symbolic meaning. The principle behind the law is the
direct responsibility of the Prime Minister and his Office to comply with the [European
Court], in order to give importance and priority to compliance with the Convention.”*®

A similar logic informed Ukraine’s 2006 implementation law, which stipulates
that the Office of the Prime Minister, upon receiving remedial proposals from the OGA,
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“shall determine [the] central executive bodies in charge of the execution of general
measures and immediately provide them with relevant instructions.”®” Notably, Cam-
eroon has also established an inter-ministerial committee within the Prime Minister’s
Office charged with overseeing the implementation of international recommendations
and decisions. Active since April 2011, the committee’s placement within the office has
helped elevate the importance of implementation politically and, according to one gov-
ernment official, may lead to the resolution of several U.N. Human Rights Committee

cases that have yet to be implemented.®

From Strasbourg to Moscow: Coordination at the Executive Level

In Russia, the OGA has a coordinating role for monitoring implementation from
within a division of the MO]J. In 2011, a presidential decree further established
a framework for monitoring decisions of both the European Court and Russian
Constitutional Court.?9 The decree is meant to ensure the enforcement of
judgments necessitating legislative reform and empowers the ministry to, inter
alia, seek input on the execution of judgments from various state actors and civil
society, make recommendations for remedial legislation to the president, set
annual deadlines, and publish the results of its monitoring activities.® In turn,
the ministry has signed an agreement to work with a private firm, with which
it will “create joint working groups” on the monitoring of the enforcement of
decisions.”” However, the office’s relocation to the Justice Ministry from the Office
of the Prime Minister may have politically diminished the OGA's role. Moreover, as
several commentators have noted, the office appears to lack “enforceable powers
to ensure meaningful cooperation between all the relevant State authorities and

to put pressure on those offices or officials unwilling to cooperate.”®

KYRGYZSTAN

Kyrgyzstan has been trying to develop a domestic implementation mechanism. Inter-
national treaties have had direct effect domestically in the Kyrgyz Republic since 1993;
however, as a result of a series of constitutional reforms, a recent provision in the
constitution also permits individuals to appeal to international human rights bodies.?
Moreover, the constitution stipulates the state will provide restoration and compensa-
tion for human rights violations. Currently, both the U.N. Human Rights Committee

and the committee that adjudicates the Convention on the Elimination of All Forms
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of Discrimination Against Women can receive individual communications against
Kyrgyzstan.

Despite these developments, implementation continues to languish. Presently
there are eleven outstanding decisions by the UN Human Rights Committee (HRC),
none of which have been implemented. Moreover, no legal body has authorization to
coordinate the implementation of committee decisions. According to two experts, “The
new constitutional provision establishing the duty of the state to take measures on
restoration of the violated rights and reparation does not work, because there are no
mechanisms of legal regulation of this process.”** Another study found that key govern-
ment agencies had little awareness of HRC decisions, and no regulatory framework pro-
vides for the dissemination of information of treaty body recommendations or views.%
Indeed, although the country’s ombudsman prepares an annual report to parliament,
the 2011 report was the first to include issues raised by the HRC.%®

Towards this end, a working group of NGOs—who were integral in securing the
new constitutional provisions—has been developing an implementation mechanism for
treaty body decisions and recommendations.?” According to the group, a law regulating
such a mechanism should “specify the responsible state agency in detail to consolidate
its functions as well as the responsibilities of other government agencies”; moreover,
the mechanism should “include defining the role of courts and corrective actions in

the judicial system.”%®

The main challenge, according to Masha Lisitsyna, a program
manager with the Justice Initiative, has been to “determine the place of the body” that
would coordinate implementation.”?

The working group considered three basic models. One focused primarily on
the domestic courts in Kyrgyzstan while another focused on executive ministries; as
elsewhere, discussions centered on the ministries of justice and foreign affairs.”®
Ultimately, the group decided to recommend a third model—an inter-ministerial com-
mission involving the newly empowered prime minister.”" In this arrangement the
commission will be a permanent coordinating body under the office of the prime min-
ister (also known as the “Office of Government”), supported by a permanent secretariat.
The committee would include, inter alia, the ministries of justice, foreign affairs, and
the interior; the offices of the prime minister and the president; the ombudsman; the
General Prosecutor’s Office, and possibly civil society representatives as well.”** The
two-fold advantage of this approach is that it vests implementation within a strong
governance model, while also ensuring the participation of relevant ministries through
a standing body.

While no mechanism has yet been formalized in Kyrgyzstan, the process thus far
has been instructive.” The country’s constitutional changes afforded an opportunity
for civil society and government actors alike to cooperate in developing an effective
implementation mechanism. Various government agencies participated in consultative
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meetings throughout 2011 creating good prospects for political buy-in to the structure.
These consultations, which the local office of the U.N. High Commissioner for Human
Rights supported, also allowed key players to carefully consider the relative advantages
and practical consequences of the proposed models. In Masha Lisitsyna’s words, the
working group hopes the country will gain a new “institutional culture” with a structure
sufficiently strong—in political standing, resourcing, and membership—to engage all

of the necessary actors in the implementation process."*

Which Ministry Pays?

Like other elements of judgments, the payment of compensation implicates multiple
ministerial actors, and can needlessly draw out implementation. Although states gen-
erally comply more easily with the payment of monetary reparations than with other
components of international decisions, this is not always the case, as A.S. v. Hungary
illustrates. In a number of countries in the European system, where compliance with
just satisfaction orders is generally high, the ministry of finance oversees payment of
these orders.™

Compensation also depends on the existence of a budgetary line from which a
payment can be drawn. In Colombia, for instance, the state will identify the responsibil-
ity of each ministry in a particular human rights case and require it to pay its share of
the damages. To that end, the Ministry of Defense has now incorporated a line item in
its annual budget for the payment of international human rights decisions.’*®

Italy set up a centralized payment system in 2005 under the authority of the Min-
istry of Economic Affairs and Finance, in order to simplify and accelerate the payment
of monetary reparations. The measure also introduced an arrangement whereby the
state could recover sums it paid from local or autonomous bodies, to hold accountable
those authorities and officials whose actions caused the violation.””

Ukraine and Peru have also passed legislation that spells out the compensation
payment process. Ukraine’s law provides that the state treasury shall take money from
the “relevant budgetary program” to effect payment for any judgments of just satisfac-
tion the European Court awards.”®® Moreover, the state’s draft budget must disclose
funds for the enforcement of court judgments. In Peru, a 2001 implementation law
provides that all decisions requiring compensation be referred by order of a national

court judge to the MOJ, which must make payment within ten days."®

Leadership and Coordination

Effective ministerial arrangements also depend on leadership and coordination. As
Viviana Krsticevic notes, “One of the main areas of difficulty in the implementation
of decisions [is] the lack of a coordinated response by state actors of different powers,

ministries, and agencies.”"™ In particular, effective implementation depends on a coor-
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dinated structure that brings responsible ministries together in states where systems
of public administration are highly fragmented.

As noted, the United Kingdom'’s domestic approach to the execution of judgments
has focused on improved coordination since 2010. The MOJ now performs what the
government refers to as the role of “light-touch coordinator for the implementation of
adverse judgments.”” This means that the MOJ takes responsibility for coordinating
the information coming from the leading government department(s) on particular cases
and transmitting it to the FCO, as well as the U.K. delegation to the COE. Although
the delegation represents the United Kingdom at the Committee of Ministers’ quarterly
meetings on the execution of judgments, it retains lead responsibility for the imple-
mentation of a particular judgment. According to the MOJ, “Im]ore time is needed to
give any assessment of the effectiveness of this arrangement,””* but early indicia are
promising. Officials from the ministry’s Human Rights Policy Team note, in particular,
that having the team in charge of the “light touch” coordination based in London rather
than Strasbourg (as they used to be), allows them to follow up on difficult issues directly
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with the team in the lead department.

Focal Points and Interim Measures

Focal points are particularly important when international human rights bodies
issue interim or provisional measures, which require speedy implementation and
swift communication amongst various actors. In the Netherlands, an interim
measure that halts the expulsion or extradition of an individual triggers an internal
procedure involving focal points at various government departments. The Dutch
agent (located in the MFA) first seeks contract with a focal point in the legislation
directorate of the Ministry of Security and Justice, which, in turn, seeks contract
with a focal point in the Ministry of Interior, which stops the deportation pending

further review."*

In the Inter-American system, Colombia’s Foreign Affairs Ministry tends to play
a similar “light touch” coordinating role. Generally, the ministry will convene a compli-
ance meeting following a court decision, inviting representatives from other ministries
with a stake in implementation; these usually include the Defense Ministry and the
Public Ministry. However, because no law formalizes its role, the MFA must rely on
its political influence to bring representatives from the different ministries together."

Implementation can easily be downgraded as a priority for the ministry.
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Coordination can also play a crucial role in sensitizing government actors to judg-
ments that concern other states but are relevant to their own state. For instance, in
the U.K., while primary responsibility for identifying significant cases rests with the
department that leads on the affected policy areas, the MOJ monitors those European
Court judgments that bear on existing U.K. cases and issues."® The ministry’s legal
team subsequently produces and circulates a bi-monthly, cross-Whitehall bulletin that
highlights significant developments before the court as well as domestic jurisprudence
that deals with cross-cutting human rights issues. Germany follows a similar practice:
since 2004, the MO]J has published an annual report on Strasbourg case law, focusing
on cases against Germany. It also distributes German translations of “more important”
judgments concerning Germany, as well as judgments concerning other countries to all
authorities directly concerned to avoid similar violations of the convention.™”

The United Kingdom’s coordinated approach includes a specifically designed
implementation form, which lead government departments use in responding to
adverse judgments. According to the MOJ’s recent report to the U.K. Joint Committee
on Human Rights, the form “provides lead departments with advice on the completion
of the Action Plan for implementation required by the COM,” in addition to helping
ensure that the COM and the FCO have all the information needed to oversee the imple-
mentation process."® The deadlines set in the implementation form also help to ensure
that the COM receives required information on time. The implementation form has
significantly improved communication within the MOJ and other relevant ministries.
One official notes that the form has “worked well as a way of gathering together the
basic, relevant information at an early point in the implementation process and allows
[the] team to keep an eye on progress.””™ (The form has recently been shortened for
efficiency purposes; Appendix I has a copy.)

Other states have designed similar forms. According to Adam Bodnar and Renata
Uitz, in Poland, the Ministry of Justice’s Department of Human Rights has prepared a
special instruction (called the “algorithm”) that describes the different steps required to
execute Strasbourg judgments.”® These steps include informing the government agent
of the dissemination of ECtHR judgments; identifying the domestic courts or prosecu-
tion units that a given judgment implicates; making translation summaries of select
judgments; and, when appropriate, sending those translations to the president of all
Polish appeal courts to disseminate to members of the bench.”” The Netherlands also
employs what is known as a “blauwe brief” or “blue letter,” which a minister can opt to
send to a ministerial colleague as a signal to accelerate the execution process of a par-
ticular judgment.”* Although this instrument has rarely been used in the Netherlands,
in theory the minister of foreign affairs (responsible for the OGA) would send it to those
colleagues responsible for the relevant domestic policy area, in cases where inaction by
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the policy team might attract international condemnation. In Martin Kuijer’s words, “It
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would be a forceful way of asking attention for a particular issue.

Coordination and Compliance: Post-Fujimori Peru

Peru has historically had a tense relationship with the Inter-American human
rights system (and a poor implementation record); indeed, in 1999, it took the
unprecedented step of attempting to withdraw from the court’s contentious
jurisdiction. However, the country attracted attention for reforms undertaken by
former President Valentin Paniagua, who came to power on a platform of respect
for human rights. Shortly after taking office, Paniagua issued a decree regulating
procedures for following up on recommendations of international human rights
bodies with non-binding jurisdiction, notably the Inter-American Commission.'*4
The decree charged the MOJ’s National Council for Human Rights (Consejo
Nacional de Derechos Humanos, CNDH) with the responsibility of following up
on all commission recommendations, and directed the Foreign Affairs Ministry
to communicate all such recommendations to the council’s secretariat along with
its observations.' It further provides that the secretariat should communicate
the recommendations to the full council along with all relevant observations
(including its own), so that the CNDH'’s president can determine which actions

correspond to different executive offices.””®

Peru has made gradual improvements in implementing Inter-American judgments
since 2001 as well. Whereas Peru had submitted no reports on compliance with
court judgments between 1996 and 1999, by 2000 it had complied with nearly all
parts of one decision and had commenced implementation in six other outstanding
cases. Kali Wright-Smith notes that since that time, Peru has partially complied
in multiple cases, including having paid $15 million in financial reparations.'”
Similarly, in 2000, Peru began to interact with the Inter-American Commission,
proposing to settle a large number of outstanding cases and reaching friendly
settlements in at least ten other cases. Peru is also the only state to date in the
Inter-American system that has fully complied with an order to investigate and

prosecute.'”
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“Everyone’s Task is Nobody’s Task”: Inter-Ministerial
Committees

By their very nature international decisions implicate multiple government actors;
accordingly, implementation requires communication and effective working relation-
ships amongst various ministries. At a recent conference convened on follow-up and
implementation of decisions of the African Commission, two government delegates
noted that coordination of the various stakeholders was one of the primary challenges
they faced in executing judgments.*® To that end, Viviana Krsticevic and Michael Camil-
leri have argued for the importance of the “adoption of formal implementation policies
or similar coordination mechanisms, such as ad hoc or permanent committees that
bring together the various government agencies for implementing reparations mea-
sures.””°

In recent years, states have begun to develop such mechanisms, several of which

are detailed below.

European System: Poland

In 20006, the government agent for Poland, realizing that the execution of ECtHR judg-
ments affected the competence of various ministries, proposed the establishment of a
special inter-ministerial task force.” The Council of Ministers (consisting of the prime
minister and executive ministers) endorsed the initiative and experts from 14 minis-
tries—including finance, economy, construction issues, labor and social policy, state
treasury, justice, interior and administration, foreign affairs, transport, and health—par-
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ticipated in the task force.”* Together, they submitted an action plan, approved in May
2007, to the council that aimed at “increasing the efficiency of the execution of [ECtHR]
judgments... and preventing new violations.”

According to Jakub Wolasiewicz, the plan focused on such areas as rules govern-
ing the application of detention on remand, increasing the effectiveness of domestic
remedies for complaints about the length of domestic proceedings, extension of access
to Polish courts, and increasing the effectiveness of parental contacts with children that
national courts had ordered.?* The task force also focused on a number of “pilot judg-
ment” decisions that the European Court had issued against Poland, including effective
realization of so-called “Bug River” claims. As a result of the task force’s work, several
draft laws were submitted to parliament and the Ministry of Justice issued an ordinance
that improved regulations concerning searches of detained persons, in compliance with
the court’s judgment in Iwanczuk v. Poland.”s

Significantly, the task force’s plan further envisioned a permanent inter-ministe-

rial committee for matters concerning the European Court (Zespot do spraw Europejskiego

46 MANAGING MINISTRIES: EXECUTIVE LEVEL MECHANISMS



Trybunalu Praw Czlowieka), which the prime minister established as Decision No. 73
in July 2007.3° Headed by the MFA’s representative to the European Court, the MFA
representative’s two deputies as well as member experts of various ministries and the
president of the General State Treasury Representative Organ (Prokuratoria Generalna)
compose this “working team.”? Under Decision No. 73’s provisions, “organs of the gov-

"138 are obliged to assist the team

ernmental administration and other subordinated units
in the execution of its tasks, which include making remedial proposals with respect to
the most important problems arising from ECtHR judgments; reporting to the Council
of Ministers; scrutinizing draft laws’ compatibility with convention standards; discuss-
ing problems stemming from adverse Strasbourg judgments against other COE states;
and preparing semi-annual reports on implementation, which the MFA submits to the
council and to the prime minister.”®

The committee’s work has been generally welcomed and Wolasiewicz argues that
it “constitutes a platform for the exchange of information on the Court’s case-law within
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the Government,”'*° which raises awareness of the European Convention. Other com-
mentators, however, have argued that although the team has successfully resolved sev-
eral crucial cases and problems, it does not meet or report as regularly as it should.™'
Moreover, while certain ministries cooperate well, the relatively weak position of the

OGA hampers cooperation in other ministries.**

Inter-American System: Paraguay and Peru
In Peru, former President Paniagua approved in April 2001 the CNDH’s regulations
through presidential decree, which created the Special Commission to Follow-Up on
International Procedures (Comision Especial de Seguimiento y Atencion de Procedimientos
Internacionales, CESAPI)."® As a result, CESAPI—composed of the CNDH president,
a representative from the MFA, and an international law expert named by the MOJ—
receives and responds to all communications from international human rights bodies
established under the auspices of the United Nations, the OAS, or other multilateral
organizations in which Peru participates.™* The decree also charges CESAPI with super-
vising the implementation of the decisions and recommendations (both binding and
non) of international human rights bodies," and with recommending compliance mea-
sures, such as legislative proposals, to the president of the CNDH.™¢

More recently, in Paraguay, the president issued an executive decree establish-
ing an inter-institutional commission to organize the implementation of decisions of
the Inter-American system’s human rights courts.””” Situated in the Attorney General’s
Office, the commission will provide technical support and includes the membership
of the ministries of finance, interior, foreign affairs, public health, justice and educa-
tion. An advisory board composed of representatives from 17 different state agencies
supports the commission as well; notably, the board includes the petitioner from the
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748 Ag in other models, the

particular Inter-American case at issue as a “special invitee.
commission has responsibility for developing an implementation schedule and grants

it substantial powers to develop its own working methods.

GUATEMALA

After many years of stonewalling, there has been a dramatic shift in the attitude of the
Guatemalan state towards the Inter-American system. The government has, over the
past 15 years, increasingly accepted responsibility for violations in a number of histori-
cal cases and expressed a willingness to negotiate friendly settlements in more recent
ones. The executive agency that represents the state before the Inter-American and
U.N. human rights bodies—the Presidential Commission on Human Rights (Comis-
ion Presidencial Coordinadora de la Politica del Ejecutivo en Materia de Derechos Huma-
nos, COPREDEH)—is also charged with coordinating human rights activities of the
country’s executive ministries and institutions. Created as a result of a UN indepen-
dent expert’s recommendation, COPREDEH was established by executive order and is
located under the presidency; a representative designated by the president leads it. Its
membership includes the ministers of foreign affairs, government, national defense,
the attorney general, as well as the chief of the Public Ministry.

While it has been noted that COPREDEH is “structurally weak compared to other
state institutions”*—and has had varied relationships with successive presidential
administrations—the commission has nonetheless played a key role in assisting with
the implementation of decisions rendered by both the Inter-American Commission
and Court. In one case concerning the death of former presidential candidate Jorge
Carpio Nicolle, the Foreign Affairs Ministry for many years denied state responsibility
and refused to pay damages; it was only in 2004, when the case was handed over to
COPREDEH, that the state reversed course.” In other cases, where individuals and
communities have been unprepared to receive large financial settlements, COPREDEH
has offered beneficiaries training in financial management and assistance in opening
bank accounts.” In one friendly settlement, COPREDEH “agreed to provide technical
training to family members of the victim on the creation of an association for invest-
ment of the funds to be paid in financial compensation.”’s*

The presence of a specialized executive agency can also assist international
courts in the implementation process. For instance, in Molina Theissen v. Guatemala,
the Inter-American Court ordered Guatemala to name state agents as interlocutors
when COPREDEH informed it that relevant state institutions were not responding to
its request for assistance.™ The court specifically ordered the state to identify an agent
from the National Commission for Follow-Up and Support on the Strengthening of
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Justice (Comisién Nacional para el Seguimiento y Apoyo al Fortalecimiento de la Justicia)
to work with COPREDEH to develop a four-month time frame for investigation, and
to identify a member of the legislative branch with which COPREDEH could work
to develop a comprehensive plan for implementing the necessary administrative and
legislative procedures.™

African System: Cameroon, Mali, and Uganda
Few member states of the African human rights system have domestic implementation
mechanisms. In 2011, Cameroon established by ministerial decree a committee charged
with overseeing the implementation of recommendations and decisions of the African
Commission of Human and Peoples’ Rights, the U.N. HRC, and the Universal Periodic
Review (UPR) process. Prior to April 2011, the Ministry of External Relations was solely
responsible for coordinating implementation; however, since then, the inter-ministerial
committee (located in the Prime Minister’s Office) took over these functions.”> Accord-
ing to the government, this shift has meant that the committee’s secretariat now liaises
with various stakeholders in order to advise it on the way forward, whereas before the
foreign affairs ministry had to proceed within strict hierarchical lines before it could
convene the necessary stakeholders.’®

Members of the inter-ministerial committee include a representative from the
Office of the Prime Minister, as well as from the ministries of justice, external affairs
(which acts as the intermediary between the African Commission and MOJ), commu-
nication, social affairs, and labor and the National Commission of Human Rights and
Freedom, which is closely involved in the follow up process.”” The committee also has a
technical secretariat. Its responsibilities include monitoring implementation of recom-
mendations and decisions, assuring the effectives of the implementation of proposed
solutions, and steering the internalization of particular observations and recommenda-

tions at the domestic level.®

At present, however, the committee only meets when the
committee’s president determines it is needed, rather than having regular standing
meetings.”?

This inter-ministerial committee is new, and more time is required to review its
efficacy; however, according to one official, it has spurred renewed efforts to implement
outstanding HRC decisions.’® Cameroon is also one of the few states to have fully
implemented a decision of the African Commission on Human and Peoples’ Rights.”®"
The committee’s establishment is a promising sign for engagement with the commis-
sion and African Court, which would benefit from having focal points to work with
amongst member states.’®

In Mali, a 2009 ministerial decree created a standing inter-ministerial commit-

tee similar to Cameroon’s model. The decree charged the committee with “collecting
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and processing” all relevant information to determine the status of implementation at
the national level of international conventions ratified by Mali, as well as following the
implementation of all recommendations issued by international human rights bodies."®3
A representative of the minister for foreign affairs presides, while representatives of
every ministerial department serve on the committee.'® Unlike Cameroon, Mali’s com-
mittee meets at least three times annually (in theory) but can convene extraordinary
sessions at the presider’s request.’s The decree also specifies that the operational costs
of the committee be financed through the state’s budget.’®

Finally, another interesting mechanism to note is Uganda’s Justice, Law and
Order Sector (JLOS), which has acted since 2001 as the government coordinating body
for justice issues. Although JLOS does not possess any authority to handle the imple-
mentation of international decisions, the committee is another example of a system
that uses working groups to coordinate various issues throughout the justice sector
as a whole.”” As a convening body, JLOS also provides a focal point for engagement
with other international actors—notably donor governments—and civil society organi-
zations. It includes representatives of 15 government agencies, including the Ministry
of Justice and Constitutional Affairs, the Ministry of Internal Affairs, the Uganda Police
Force, the Prison Service, the Directorate of Public Prosecutions, and the Uganda HRC.
A technical committee prepares items for the JLOS steering committee, which meets

once every two months.'*®

Ad Hoc Committees and Working Groups

Even in the absence of more formal or standing implementation mechanisms, inter-
ministerial working groups can develop case-specific remedial measures.”®® Although
such groups tend to serve as exceptional responses to cases that require systemic rem-
edies, they can nevertheless provide a potential lever for compliance and for more coor-
dinated communication amongst different government agencies.

In Romania, the prime minister established a working group in December 2010
to develop a policy response for the nearly 700 Strasbourg cases involving property
nationalized during the communist period, following the European Court’s placement
of these cases under its pilot judgment procedure.”7® Charged with drafting a property
restitution reform law, the group included the ministries of foreign affairs, justice,
public finance, the interior, environment, and agriculture, and the National Authority
for Property Restitution.”" Similarly, the government agent in Serbia chairs an inter-
disciplinary task force—comprised of representatives from the ministries of justice,
foreign affairs, finance, as well as the Constitutional Court and the National Bank of
Serbia—established to draft an action plan for the government’s failure to abide by
domestic judgments.””>
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Recommendations

While several states have begun to develop promising designs for implementation
within their national legal frameworks, effective implementation depends on careful
coordination within the executive branch. Much remains to be done. The following
recommendations set out several areas of good practice that states should consider

adopting.

. Executive ministries should establish a coordinated procedure to facilitate the

implementation of judgments.

A high-ranking official (at the under secretary level or higher) should play a coor-
dinating role in the execution of judgments. Often this official may be the OGA;
however, regardless of title, the official must have sufficient political influence
over other ministers and departments to compel cooperation when necessary.
As previous commentators have noted, “someone who is thoroughly engaged in
the process, who understands the need for change, and who adopts a proactive
approach, can be an effective catalyst.”"” States should further ensure that clear
communication channels exist between the coordinating body and the policy/lead

team responsible for implementation.

In addition to this central point of liaison, states should also establish focal points
within each of the ministries responsible for implementation at a policy level. The
Office of the United Nations High Commissioner for Human Rights has sug-
gested that a central focal point complement intra-departmental focal points."7
At a minimum, these departments/ministries should include those of justice,
finance, health, defense, and the interior. Ministries should ensure that their
liaison officer is high-ranking (at an under secretary level or higher), and can
ensure overall coordination for implementation across all areas of the agency’s
responsibilities. Executive decrees, internal regulations, or national legislation
should clearly define these roles, which can help minimize confusion and turf
battles in addition to creating a more structured execution process generally.

. States should develop an inter-ministerial committee or working group—highly
positioned within the government—to serve as a standing forum for implemen-

tation.

Responsibility for implementation is often dispersed across a wide range of gov-
ernment sectors, which poses significant coordination and coherency challenges.

The creation of a standing inter-ministerial committee can serve to strengthen
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such coordination and minimize the risk of miscommunication and duplicated
efforts; it could likewise serve as the natural interlocutor for other political
branches, including legislative actors and national courts. The committee must
have sufficient authority and standing to compel the engagement of all committee
members. To this end, states should carefully select the office or agency to play
this convening role, in order to ensure that implementation remains a politi-
cal priority. Several studies and state practice suggest that the MOJ may be best
suited to this task, or that the body be itself freestanding (with some affiliation
to the president or prime minister’s offices), with clear lines of authority over its

constituent members.

Where such committees already exist, states should ensure ongoing review of
their membership to ensure the inclusion of all agencies whose mandate encom-
passes human rights. In states where such committees exist but can only oversee
implementation of the recommendations of human rights bodies, their mandates

should encompass individual decisions as well.

Ministries should incorporate a line item in their annual budget to pay any dam-
ages awarded; alternately, states should adopt (through legislation) a special fund
to this end.

Timely payment of damages ordered is a crucial component of compliance and a
vital interest of those bringing claims before international human rights bodies
(particularly when negotiating friendly settlements). Ministries should earmark
funds from their annual budgets to be used for reparations payments. Alterna-

tively, states could pass legislation to create a standing fund for reparations.

Tools to facilitate communication—implementation forms, action plans, circular
letters, and translations of judgments—should be used to improve coordination

and communication amongst ministries.

The development of an implementation form (see Appendix I) or “circular let-
ters” has proven useful in ensuring coordination and communication amongst
ministries. State agencies that do not make use of such forms should consider

adopting similar modes of communication.

Regular translation of judgments into the national language of state parties would
also do much to deepen awareness of international decisions through executive
ministries and agencies. As an early report noted in the context of the Euro-
pean system, translated material “should be distributed as widely as possible,

particularly within public institutions such as courts, investigative bodies, prison
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administrations, and non-state entities such as bar associations and professional

organizations.”"”

Ministries responsible for incorporating human rights into their work must also
ensure that their personnel know—for instance, through regular training and/
or continuing legal education programs—the regional and international human
rights bodies to which the state has committed itself.

International human rights courts and bodies should facilitate the creation of

domestic implementation mechanisms through the use of their remedial regimes.

Where states have failed substantially to implement judgments, international
courts and treaty bodies should direct (or encourage) them to establish national
implementation mechanisms, e.g., through the appointment of focal points or
the creation of inter-agency working groups. To date, the Inter-American Court
has articulated the most progressive jurisprudence in this regard; other courts
and treaty bodies should do the same. Litigants should also press courts to play
a proactive role in encouraging the establishment of national mechanisms to
implement court orders.”® In particular, where a number of unimplemented
cases affect similarly situated individuals, advocates could consider making a col-
lective request that the state identify individuals and/or agencies responsible for
implementation and urge the creation of an ad hoc inter-ministerial committee

or working group to that end.
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1. Bringing Parliaments In:
Legislators as Implementers

Introduction

Legislative bodies rarely monitor international judgments because many countries
regard international affairs—and, by extension, compliance with international commit-
ments—as the province of the executive.'”7 Christos Pourgourides notes that legislative
bodies may feel that implementation falls outside their scope because the executive
branch almost exclusively carries out implementation of judgments, while Carolyn and
Simon Evans argue that the role of legislatures has thus far attracted scant attention
because of a focus on the judiciary’s role.””® Martin Kuijer remarks that a national par-
liament’s role in implementation of international human rights is also “strongly linked
with the status of international norms as such in the domestic legal order,” which varies
from one country to another.””?

In the context of the regional human rights systems, analysts have largely focused
on the European context over parliamentary systems within the Inter-American or Afri-
can systems.”® Even within the Council of Europe, however, national parliaments are
still thinly engaged in implementation.”® A survey of parliamentary involvement in
human rights implementation carried out by the COE’s Parliamentary Assembly noted
the lack of pre-established and systematic parliamentary procedures for “Strasbourg

vetting” and the “urgent need to build national parliaments’ capacity to provide effec-
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tive oversight of human rights implementation.”"®* Moreover, in its survey of nine COE
states, the JURISTRAS project concluded that in seven of those countries, domestic
structures for execution of ECtHR judgments generally had minimal or no parliamen-
tary involvement in monitoring judgments or “assessing their implications for national
laws and policies.”™® By contrast, the two states surveyed with the best implementation
records—Germany and the United Kingdom—have active involvement of parliamentary
actors.

Fortunately, attention has increasingly turned to parliaments as implementation
agents. Former PACE member Marie-Louise Bemelmans-Videc noted in 2008 the
“readiness of an increasing number of parliaments to take a more pro-active approach
to help ensure that appropriate and rapid following-up is given after an adverse finding
by the Strasbourg Court.””®* Both the Parliamentary Assembly and the COM have also
issued resolutions affirming that parliaments share in the responsibility of executing
court judgments.™ Similarly, Australia established a Parliamentary Joint Committee on
Human Rights in May 2012, with a mandate that encompasses scrutinizing new legisla-

tion for its compatibility with international human rights standards.™®

(Unfortunately,
monitoring of U.N. treaty body decisions, which Australia has increasingly refused to
implement, is not yet within the committee’s remit.”®?)

This chapter highlights parliamentary actors’ role in developing a legislative basis
for the implementation of human rights decisions and recommendations. Several
models for such interaction—the passage of national implementation legislation, the
establishment of parliamentary human rights committees, and reporting methods—are
highlighted, in addition to drawing upon relevant examples. The key objective of this
chapter is to better explain the extent to which (and the ways in which) legislatures are
already involved in implementation, and how such involvement can be made more

effective. The final section offers several recommendations.

Why Parliaments?

As the primary task of legislators is to establish and develop a state’s legal framework,
parliamentarians necessarily have key roles to play in the protection of human rights.
These roles have both negative and positive dimensions. Legislatures must oversee
the actions of the executive branch and protect against unjustifiable interference by its
policies, but they must also take action in favor of human rights where necessary. In
some states, parliamentary action will be the only effective remedy in cases where courts
identify that domestic legislation is incompatible with domestic or international human

rights standards. And with respect to enforcement, legislative action might entail scruti-

56 BRINGING PARLIAMENTS IN: LEGISLATORS AS IMPLEMENTERS



nizing executive actions taken in order to implement a judgment, questioning ministers
and government departments (either orally or in writing), adopting necessary legislative
measures (e.g., implementing legislation), and undertaking thematic inquiries.

Legislators also play an important financial role in implementation insofar as they
generally establish policy priorities and approve a state’s budget; hence, only legislators
can ensure sufficient funds and proper use of them.”® For example, the Mexican Con-
gress approved a budget of 30 million pesos at the end of 2010 to establish a reparations
fund specifically designated to fulfill judgments of the Inter-American Court, as well
as to compensate victims of past human rights violations.™ (The creation of the fund
followed six judgments against Mexico, which recognized the court’s jurisdiction in
1998.) In April 2012, the congress also passed a comprehensive law to benefit victims
of Mexico’s on-going drug-related violence: the legislation sets up a national register
for victims and a reparations trust fund, as well as a “National Attention System for
Victims” to coordinate its implementation.™®

All of these functions—executive scrutiny, budget allocation, and legislative
action—underscore the fact that implementation is a political process, requiring the
involvement of actors who understand the challenges that executing a judgment may
present given the political context of a particular country. As Andrew Drzemczewski
and James Gaughan have argued in the European context, “national Parliaments may
be able in specific instances more effectively than the Committee of Ministers, to iden-
tify the social or political problems underlying a violation and understand the mea-
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sures required to prevent the recurrence of similar infringements.””" Drzemczewski
and Gaughan conclude, however, that parliaments need a procedure of prompt and
systematic notification of judgments and the status of their implementation to perform
this role.

Legislative bodies’ involvement in implementation can also confer legitimacy on
a process that some have criticized as anti-democratic, in light of the power it gives
to (unelected) judges. To that end, “domesticating” human rights—writing them into
national law and involving them in the legislative drafting process—can play an impor-
tant role in mitigating what some critics have referred to as the “democratic deficit”
in human rights."? Parliamentary debate can also be a persuasive factor in a court’s
assessment of whether a convention violation has taken place. Indeed, in Hirst v. United
Kingdom (one of the most contentious cases that the U.K. government has yet to imple-
ment), the ECtHR took into account the absence of parliamentary debate about the
proportionality of the United Kingdom’s blanket ban on prisoner voting in deeming

the ban a violation of the European Convention.™?
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Implementation from Above

International human rights courts can play an important role in prompting national
parliaments into action. For instance, in 2000, the Committee of Ministers
launched a program urging national governments to take legislative action to
authorize member states’ national courts to reopen judicial proceedings following
an adverse ECtHR judgment. As of 2006, 8o percent of COE states have legislation
providing for the reopening of criminal procedures; in civil and administrative

cases, reopening is available as a remedy in more than half of member states.'*

The legislative process also serves to embed implementation within a more per-
manent political structure, one that is better able to withstand changes in administra-
tion or shifts in policy. To that end, Ukraine and Peru’s legislatures have passed laws
that formally regulate the implementation of international decisions. In Peru, following
the 2001 presidential elections, former President Alejandro Toledo oversaw the passage
of a law regulating the procedure for the execution of sentences issued by supranational
courts.” And in Ukraine, a special statutory law passed by the Verkhovna Rada in 2006
(amended in 2011) regulates the enforcement and the implementation of European
Court judgments. Similarly, the Italian “Azzolini Law,” also passed in 2006, creates a
legislative basis for supervising the implementation of ECtHR judgments by the govern-
ment and Italian Parliament. These laws embed implementation more deeply within
the institutional and legal structures of the state. Successive administrations have had
difficulty overturning them—unlike executive decrees.

Finally, legislative involvement in implementation can play a preventive role. As
many of the human rights systems struggle under the weight of rising applications,
parliamentary engagement can help ensure compatibility between domestic legislation
and a state’s treaty obligations, thereby minimizing the likelihood of new violations."°
Similarly, where adverse judgments implicate systemic problems at the national level,
corrective legislation action can stem what could threaten to become a flood of applica-
tions at the international level. The European Court has already sought to respond to
this phenomenon through the innovation of “pilot judgments,” but over 7o per cent of
Strasbourg judgments continue to involve repetitive applications—the result of states
having failed to comply with their earlier implementation obligations.

The examples below highlight some of the more notable instances of good prac-
tice for parliamentary engagement in implementation. As most national constitutions

endow parliaments with the competence to structure their work and proceedings as
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they deem appropriate, there is no one model or process for parliamentary engagement

with human rights.

National Implementation Legislation

Parliamentary actors can contribute to implementation by providing a national leg-
islative framework that brings together all government actors with jurisdiction over
implementation, and by adopting legal mechanisms to ensure adequate compliance.’”
Domestic legislation can also enumerate the authority and duties of respective actors—
the legislature, the executive, and the judiciary—and clarify how the domestic legal
order should apply international human rights conventions. It can also establish dead-
lines to help ensure timely execution of judgments.

In the Inter-American system, Colombia and Peru have both passed implementa-
tion legislation of considerable scope. Colombia was amongst the earliest states to do so
when, in 19906, the congress approved Law 288, which established a procedure for the
payment of pecuniary damages in adverse decisions by either the U.N. Human Rights

Committee (HRC) or the Inter-American Commission.'?®

The law sets up a national
committee—composed of representatives from the ministries of the interior, foreign
affairs, justice, and defense—that must pursue a judgment until it can “pronounce a
favorable opinion on the fulfillment” of a decision. The law outlines the process by
which the committee will consider whether to implement the recommendations of
the international body and stipulates that it must do so within 45 days from the offi-
cial notice of judgment; it also regulates how indemnification, if approved, should be
effectuated.”®

Peru’s comprehensive implementation legislation complements the presidential
decrees passed by interim President Valentin Paniagua. Specifically, following the 2001
presidential elections, then-President Alejandro Toledo oversaw the passage of a law
that established a process to give effect to decisions of supranational courts requiring
either the payment of pecuniary damages or declaratory relief.**° Under its provisions,
the MFA must transmit international decisions to the Supreme Court, which then trans-
mits it to the jurisdictionally appropriate national court (notably, the law requires that
the ministry maintain a fund for this purpose).>" If the decision requires the payment
of a specific monetary amount, the national court judge referred to the case should
order the MOJ to pay the amount within ten days.*** Where the amount of payment is
undetermined, the national court must initiate a process that takes no longer than 30
days to determine an appropriate amount.*® The law further provides a process for the
resolution of conflicts that arise between national laws and the decisions of relevant
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supranational courts, as well as procedures to sanction state officials found responsible
for human rights violations.>*#

While the Peruvian law is not without its critics, it provides “what is possibly
the most comprehensive model of national implementation legislation in the Ameri-
cas.”*® A European counterpart exists in Ukraine, which passed similarly comprehen-
sive implementation legislation in 2006 (with amendments in 2011), as part of the
government’s attempt to respond to the persistently high number of petitions registered
in Strasbourg, and the high number of unimplemented judgments.>*® As noted previ-
ously, the law seeks in part to improve the standing of the OGA by creating a statutory
basis for the agent’s authority during the execution stage of judgments. It stipulates, for
instance, that, at the request of the OGA, bodies in charge of the execution of individual
measures shall provide information about the status and results of their implementa-
tion efforts; reply “effectively and without undue delay ... to submissions” made by the
agent; and inform the government agent about the completion of additional individual
measures’ execution.*”” The law also empowers the OGA to take action with regard to
general measures, including drafting amendments to legislation, proposals to changes
in administrative practice, and proposals “to be taken into account during the drafting
of laws.”>°® The agent is required to propose these requisite measures to the Cabinet of
Ministers once Strasbourg judgments become final, and to prepare an analytical review
for the Supreme Court, including proposals to bring the case law of national courts into
conformity with the European Convention.

Since its passage, the Ukrainian law has had beneficial results with respect to
individual measures, but problems of political will remain.**® To address these prob-
lems, the state signed a memorandum of understanding in 2010 with the rapporteur for
PACE’s Legal Affairs Committee, indicating parliament would also monitor compliance
pro-actively.””® Coding this intention into law has taken time, however, and parliament
has not yet passed amendments (drafted in 2012) to strengthen parliamentary control
of implementation.”" If and when these amendments pass, they would expand parlia-
mentary oversight of the execution of judgments with respect to general measures. For
instance, they would require the OGA to send its proposal to the Verkhovna Rada as
well as the Cabinet of Ministers and require annual reporting on implementation by
the government agent, including making proposals on legislative amendments required
by Strasbourg judgments.** Such amendments would seek to remedy, to some extent,
criticisms that have been raised as to the OGA’s “ill-defined powers vis-a-vis the Govern-
ment,” which limit its capacity to initiate legislative changes consistent with Strasbourg
judgments.>
Like Ukraine, Italy passed an implementation law in 2006 that “defines rela-
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tions between the major actors involved in executing the Strasbourg judgments.
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In particular, it created a new information channel between the prime minister (as
the representative of the Italian state before the European Court) and the parliament,
and enumerates the minister’s duties for communicating judgments to parliament and
reporting annually on the state of implementation of judgments. The law was passed,
in part, to ensure that parliamentarians were regularly informed about Strasbourg
judgments and to facilitate a more prompt adoption of legislative measures. While the
impact of the law is still unfolding, one Italian legal scholar suggests that it “can be seen
as an effort to link the functions of different branches of the Italian administration in
implementing ECtHR jurisprudence, in line with a more open attitude of the Italian
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institutions towards the Convention system.

Ongoing Legislative Efforts: Argentina and Brazil

Both Argentina and Brazil have attempted to develop legislative mechanisms for
the implementation of international human rights decisions. In Brazil, an original
2000 law that sought to make orders for monetary reparations enforceable through
the national judicial system referred only to the Inter-American system; a 2004
proposal referred to all international human rights bodies, including U.N. treaty
bodies.?'® Similar legislative proposals have been proposed in Argentina, the most
recent of which proposes the establishment of a “committee of ministers,” to
consist of the ministries for foreign affairs, international trade, justice and human
rights, and economy. While neither of these measures has yet passed into law, they

reflect attempts to expand the scope of such laws.

Despite these examples, countries whose legislatures have sought to formally
regulate the implementation of international decisions remain exceptional. These mea-
sures are important not only insofar as they help formalize a complex set of admin-
istrative procedures but also because, unlike the presidential decrees described in the
previous chapter, there is less potential for them to be undone by executive fiat. More-
over, even legislative frameworks inadequate to make real change in implementation
provide a basis to amend and improve state practice. The following section considers
more closely the role that parliamentary human rights committees can play in this
process.
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Parliamentary Human Rights Committees

Parliaments perform their work mainly through committees, which have been referred
to as the “engine rooms” of parliament.”” Defined as a “group of parliamentarians
appointed by one chamber (or both chambers, in the case of joint committees in a
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bicameral parliament),”® committees perform a variety of specified tasks, including
undertaking legislative and oversight functions, preparing the work of the plenary, scru-
tinizing proposed legislative texts, and submitting recommendations.*® Parliamentary
committees may be standing or ad hoc in nature: the former “operate on a continuing
basis from one parliamentary term to the next, [and] carry out the bulk of parliamentary
business, whereas the latter are created to inquire into and report on a particular mat-
ter.”*** Committees across parliaments also differ according to legislative procedure.
Whereas some committees serve a formal legislative function and have the power to
stop legislation incompatible with a state’s human rights obligations, other committees
might only have recommendatory powers.

Each parliament has its own committee system; however, with respect to human
rights, they generally adopt two different approaches to committee work. One model
creates “select committees”: dedicated, standing committees whose mandates spe-
cifically encompass human rights and could include, where appropriate, oversight of
human rights treaty norms and decisions. Any standing committee may also establish
subcommittees to address specific human rights issues like the implementation of
judgments. For instance, in 2007, the Romanian Chamber of Deputies set up a stand-
ing sub-committee of its Legal Affairs Committee specifically mandated to monitor
the implementation of Strasbourg judgments (unfortunately, little is known about the
committee other than it meets infrequently).**" Christos Pourgourides, former rappor-
teur for the PACE Committee on Legal Affairs and Human Rights, notes that the sub-
committee approach can have clear advantages as it “pools competences and provides
direction.”*** Such committees, according to the Parliamentary Human Rights Com-
mittee, can also send a “strong political message, not only to the people but also to the
government and other state bodies.”**

UNITED KINGDOM JOINT COMMITTEE ON HUMAN RIGHTS

At present, few parliaments have standing committees dealing exclusively with human
rights (much less the implementation of judgments). One notable exception is the U.K.
Parliament’s Joint Committee on Human Rights, which has been among the most

lauded for its effectiveness in monitoring the implementation of Strasbourg judgments
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and scrutinizing the conformity of draft legislation with human rights standards. Estab-
lished as a consequence of the 1998 Human Rights Act, which incorporated the Euro-
pean Convention into U.K. national law, the JCHR is appointed by the House of Lords
and the House of Commons, with a maximum of six members appointed by each
house.*** The JCHR’s 12 members work with a professional secretariat that includes
two assistant legal advisors and a legal advisor.

The committee monitors the implementation of ECtHR judgments by corre-
sponding with the relevant executive ministries about the steps they have taken to
execute court judgments; it then publishes that inter-agency correspondence and ana-
lyzes the progress made in periodic monitoring reports. According to the committee’s
guidelines, the department leading execution must provide the committee with a plan
for execution within four months of the European Court’s judgment; the committee
also receives a copy of the action plan that the United Kingdom submits to the COM in
Strasbourg.** Importantly, the committee has the power to require the leading depart-
ment to submit written evidence and documents, to examine witnesses, and to meet at
any time (except when parliament is in recess or has been dissolved). The committee
also holds oral evidence sessions with government ministers, during which time it can
ask questions relating to the application of convention rights.

In addition to providing essential legal advice to JCHR members, the secretariat
helps write the questions that committee members pose during these sessions.?*® As
noted, the JCHR’s mandate also empowers it to scrutinize proposed legislation for its
compatibility with the European Convention and other applicable human rights instru-
ments. According to Anthony Lester, a Liberal Democrat member of the committee,
“This reduces the need for judicial interpretation of the scope of the new provision, pro-
viding greater legal and administrative remedy.”*”” The committee can also make rec-
ommendations as to general measures the government should undertake even before

a Strasbourg judgment becomes final.?**
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Joint Committee on Human Rights: Success Stories

One example of the JCHR’s involvement at an early stage of a bill was the Draft
Gender Recognition Bill, which dealt, in part, with the issue of legal recognition of
the acquired gender for transsexual people.?” The JCHR'’s pressure on parliament
following the European Court’s 2002 decision in Goodwin v. United Kingdom™° led
to parliament’s considering the bill by July 2003, only one year after the case had
been decided.?®' Now known as the Gender Recognition Act, it came into effect

in April 2005.

More recently, in Gillan and Quinton v. United Kingdom, the European Court
ruled that the lack of adequate safeguards on police powers to stop and search
individuals under the U.K.’s Terrorism Act fell afoul of the convention.?* In that
case, the JCHR recommended amending the impugned provisions promptly in
light of the seriousness of the issues and the unlikelihood of the case succeeding
on appeal before the ECtHR’s Grand Chamber.”® The committee’s secretariat
also subsequently prepared two reports on “no suspicion” police stops and
search powers, which complemented part of a wider review that the government
undertook with respect to its counter-terrorism powers. Prior to the passage of
provisions to replace the impugned sections in early 2012 as part of the Protection
of Freedoms Bill, the U.K. Home Secretary also signed an urgent remedial order
at the committee’s recommendation to ensure compliance with the Strasbourg

ruling while the new bill was pending.?*

Over the years, the Joint Committee has added to its remit in important ways. In
2000, it implemented a new process to publish annual progress reports of decisions
rendered by Strasbourg.”® These invaluable reports provide candid assessments of the
government’s implementation record. A March 2010 report, for instance, chastised the

government for its “minimal compliance’*¢

approach to court judgments and criti-
cized it for failing to implement several high-profile decisions, notably Hirst v. United

Kingdom, which concerns the issue of prisoner voting rights.*” The committee noted:

However good the record in the majority of cases, inexcusable delay in some
cases undermines the claim that the Government respects the Court’s authority
and takes seriously its obligation to respond fully and in good time to its judg-
ments. ... The U.K., with its strong institutional arrangements for supervising
the implementation of judgments, is in a good position to lead the way out of the

current crisis facing the Court, but leaders must lead by example.?®
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Another change was to begin to recommend amendments to bills to give effect to
JCHR recommendations.”® And as of 2011, the United Kingdom has begun to proac-
tively report to the JCHR as well (rather than responding post facto), further entrench-
ing dialogue between the two branches of government.**°

The UK Joint Committee’s Impact on Parliamentary Debate

According to a recent study on the impact of the JCHR, “substantive references”
to committee reports have increased significantly in the past ten years, rising from
just 23 in the first five years of the committee’s existence to 1,006 references in
the 2005-10 parliamentary period.**' Approximately 60 percent of such references
were devoted to legislative scrutiny of various kinds, while a smaller percentage
involved responses by ministers or other government representatives to JCHR
concerns. The study further found that references to its reports “often drew
substantive responses by Government ministers and representatives, resulting in
sustained dialogue about the justification for legislative measures and whether or

"24% Indeed, in at least 16

not bills or existing law should be changed or amended.
references to the JCHR’s work, the government offered amendments to a bill or
agreed to do s0.*# The government revised one such bill, the Police and Justice

Bill, to ensure conformity with the U.N. Convention on the Rights of the Child.

Select committees have advantages, but they also have downsides. While these
committees can develop great expertise in implementation, select committees may also
tend to divorce human rights standards from mainstream policy debates. As George
Kunnath of the Westminster Foundation for Democracy notes, “An overwhelming
majority party can determine how much dialogue is devoted to human rights.”*#* For
this reason select committees work better in some countries than others. In countries
dominated by one political party, for instance, a special human rights committee may
have to give up independence or risk being marginalized politically.*# As one commen-
tator notes, for such committees to function effectively, a country needs to support the
idea that the executive has accountability to the parliament; likewise, the parliament
should be “willing ... and able ... to exercise parliamentary supervision of the execution

process.”4¢
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Finland: Legislating through International Norms

A study prepared by the International Law Association found that the legislative
process in Finland had “fairly extensive reference to treaty body output in the
legislative process.”*” In particular, the parliamentary Constitutional Law
Committee makes frequent use of international standards in drafting and
scrutinizing legislative proposals. The committee relies heavily on treaty body
decisions and general comments—particularly those of the Human Rights
Committee—and there are “many examples of reference in government Bills to
treaty body findings (or to pending cases),” both in relation to Finland as well as

other countries.?#®

A more common approach to parliamentary involvement has been for individual
parliamentary committees or legislative units to consider human rights issues as they
arise within the scope of their respective mandates. This approach treats human rights
as a cross-cutting issue; in effect, “every parliamentary committee is ... considered a
‘human rights committee.””*49

Germany, for instance, has a standing human rights committee but several par-
liamentary committees actively engage in implementation issues: the Committee of
Human Rights and Humanitarian Aid, the Committee on Legal Affairs, and the Peti-
tions Committee. By contrast, the Netherlands (like most COE member states) does not
have a specific parliamentary committee on human rights, nor is there a specific parlia-
mentary procedure for verifying the compatibility of draft laws with the European Con-
vention. Rather, when drafting legislation, ministries (typically the MOJ) are required
to specify why the legislation is compatible with the Dutch constitution and relevant
provisions of international law, including obligations arising from Strasbourg judg-
ments.*° According to Martin Kuijer, approximately 400 annual requests are received
annually from within the Dutch MOJ and outside ministries, seeking reviews of legisla-
tive compatibility.*"

As noted, most but not all of the involvement of parliamentary committees in
implementation monitoring occurs in Europe. However, the Human Rights Committee
in the Brazilian House of Representatives played a decisive role in the implementation
of the Inter-American Commission’s first decision against the country. The case, Canuto
v. Brazil, concerned the death of Jodo Canuto, a labor activist who was assassinated in
1985.7% Amongst the recommendations the commission made, it asked that Brazil

make reparations to members of Canuto’s family, and that Canuto’s killers be punished.
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In 1999, the Human Rights Committee successfully organized a national campaign to
make government authorities aware of the importance of paying the reparations, which
it eventually did.*

Mexico’s Congress provides another notable example of legislative involvement.
The congress’s Chamber of Deputies approved, at the end of 2010, a budget of 30 mil-
lion pesos to fulfill judgments handed down by the Inter-American Court of Human
Rights (IACHR).** In approving the establishment of this fund, three select commit-
tees played a pivotal role: the Human Rights Commission, the Budget Commission,
and the Special Commission on Femicide. Mexico’s Congress has also taken an active
role in seeking to implement portions of the Inter-American Court’s 2009 ruling in
Radilla Pacheco v. Mexico, which ordered the state to remove offenses committed by
military members against civilians from the jurisdiction of its military justice system.*
In January 2010 the Permanent Commission requested the Mexican government to
comply with the Radilla ruling, including the necessary reforms to military legislation
to ensure that civilian courts investigate and try human rights violations committed by

the military.>°

Bolivia: Legislative Action and Law 326

Legislative action played an important part in Bolivia’s compliance with the Inter-
American Court’s decision in Trujillo Oroza v. Bolivia, which ordered the state to
criminalize forced disappearance under its domestic law.>®” While the legislature
had first introduced a proposal to do so in 2001, the court’s 2002 decision lent
renewed impetus to the process. Indeed, in response to the executive’s urgings,
the legislature began working on a technical report for the proposal in 2005.% By
the start of the following year, the enactment of Law 326 incorporated the crime

of forced disappearance into Bolivia's penal code.”®

While parliamentary engagement in implementation of individual cases is per-
haps least developed in the African context, there are promising examples there as
well. Notably, South Africa has developed a more active role for parliamentary actors
in implementation: parliament debates all national reports to the U.N. treaty bodies,
including holding public hearings, calling in ministers, and reviewing documents and
reports from a wide range of departments and citizens’ groups.?®° South African parlia-
mentarians also take part in national delegations to CEDAW Committee proceedings.
This involvement helps lawmakers to understand the committee’s recommendations

and how to implement them.**
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As with select committees, the cross-cutting model also has limitations. For
instance, in a weak system of parliamentary committees, mainstreaming human rights
might have little effect. In Greece, for example, the absence of any committee explic-
itly mandated to monitor ECtHR decisions has meant that implementation of ECtHR
decisions receive little attention. According to two commentators, this reflects, in part,
“the strong party discipline that characterizes Greek parliamentary life, as well as ... the
endemic weakness of a parliamentary system controlled by the governing party, to actu-
ally engage in control of the executive.”**> Moreover, different committees have different
powers: while some might be able to stop legislation that contravenes human rights
standards, others might perform a more general oversight function, and have only rec-
ommendatory or advisory powers. Similarly, tacking human rights on to the mandates
of other standing committees runs the risk of thin commitment to, and insufficient

time and resources for, implementation.

Reporting Procedures

Systematizing dialogue between executive agents responsible for implementation and
their parliamentary colleagues will also enhance parliamentary engagement.

In the Netherlands, since 1990, the government agent before the European Court
reports annually to both houses of parliament on Strasbourg judgments. Following a
request by the senate in 2000, the report now also includes information as to the status
of implementation by the Dutch government as well. If parliament deems the govern-
ment’s actions unsatisfactory, the parliamentary Justice Committee poses questions to
the government concerning the agent’s report and provides recommendations. Accord-
ing to Martin Kuijer, whereas debate on human rights was quite minimal when the
Netherlands ratified the European Convention, it has become increasingly important
to the daily work of Dutch parliamentarians; the introduction of structured reporting
helped mainstream these debates at the parliamentary level.>*

Germany’s Bundestag also has several useful reporting mechanisms. First, since
2007, the Parliamentary Committee on Human Rights and Humanitarian Aid receives,
along with the Legal Affairs Committee, annual reports from the federal government
concerning adverse judgments of the ECtHR and their implementation in Germany.*®*
Both reports are published on the website of the Federal Ministry of Justice. Second,
the government often submits, on an ad hoc basis, oral and written reports on human
rights issues to the Committee on Human Rights and Humanitarian Aid. Finally, the
government submits a bi-annual general human rights report to parliament along with

an action plan for improvement.
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Notably, reporting in both the Netherlands and Germany also encompasses deci-
sions rendered against other COE states. Since 2009, the Dutch annual report contains
“where appropriate” references to judgments against other state parties that have had
“a direct or indirect effect on the Dutch legal system.”**s And since 2010 the annual
report also takes note of admissibility decisions before the European Court, i.e., what is
not a violation. This practice has led to several instances where European Court judg-
ments rendered against other countries nevertheless contributed to the Dutch govern-
ment’s bringing its legislation into conformity with Strasbourg jurisprudence. Martin
Kuijer notes, for instance, that the European Court’s decision in Salduz v. Turkey had
“immediate effects in the Dutch legal order” and led to parliamentary debate because
the Netherlands has similar problems with ensuring that a suspect has access to legal
assistance during the investigation stage of criminal proceedings.?*° In this manner,
reporting can contribute not only to implementation of international decisions but fur-

ther their res interpretata effect.

From Geneva to Cape Town: McCallum v. South Africa

South African legislators have played a part in the U.N. individual communications
procedures, following the Human Rights Committee’s issuance of its first decision
against South Africa.?®” In November 2011, the South African Human Rights
Commission (the country’s NHRI), as well as the Association for the Prevention
of Torture, the Institute for Security Studies, and the Civil Society Prison Reform
Initiative provided testimony before the parliamentary Portfolio Committee on
Correctional Services.?®® Judith Cohen, who heads the South African Human
Rights Commission’s Parliamentary and International Affairs Unit and appeared
before parliament on the commission’s behalf, says that the hearing helped
raise the profile of not only the case but also South Africa’s failure to criminalize
torture, a draft bill for which has been sitting with the Department of Justice and
Constitutional Development since at least 2003.7% At the briefing, Cohen urged
that the bill be brought before parliament and that the committee could assist in
the process, a proposal that several of its members supported.”® The hearing also
attracted the attention of a South African journalist, who helped bring national
attention to Bradley McCallum’s case—and the government’s failure to implement

it—several months later.?”
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While such reporting structures are important, like parliamentary committees,
there is a risk that they can be more ceremonial than substantive. Several commenta-
tors have noted that while reporting itself is welcome, the more pertinent issue is the
degree of follow-up on such reports. Nevertheless, the likelihood that parliamentary
debate and legislative amendments will follow from an adverse court judgment only
increases where reporting procedures do exist. In Pourgourides’ words, reporting pro-
cedures bring together “the responsibility taken on by the parliament in monitoring
implementation of judgments by the government, and the responsibility for legislation,

»272

which is the core of parliamentary work.

Questioning Ministers

In parliamentary systems where executive ministers are also members of the legisla-
ture, the regular questioning of ministers—orally and in writing—is another important
procedure for overseeing implementation. Where more formal reporting structures
do not exist, or where parliamentary committees are weak, legislative actors can take
advantage of questions as important tools to press for compliance. Such questioning, or
interpellation, involves parliamentarians asking ministries to explain their policies on
a particular issue. The procedures often differ from one country to another (presiden-
tial systems do not have the same procedures for the routine questioning of ministers
as parliamentary systems do) but “asking questions remains one of the best ways for
members of parliament to hold the executive to account.””” As a report by the Inter-
Parliamentary Union notes, “when working properly, parliamentary questions are a
significant investigative and oversight mechanism.”*7*

Interpellation proved important in the A.S. v. Hungary case highlighted in the
introduction to this report. There, after nearly two years of the Hungarian government’s
refusing to award compensation to Ms. A.S., one of her representatives—Bea Bodrogi,
an attorney with Legal Defense Bureau for National and Ethnic Minorities—approached
Jozsef Gulyas, a Liberal member of parliament (at the time), to discuss the Hungar-
ian government’s unwillingness to compensate her client, as the CEDAW Committee
had recommended. MP Gulyés agreed to the request and, in February 2009, took to
the floor of the parliament to question the prime minister on Ms. A.S.’s case.”” He
drew attention to the fact that the CEDAW Committee, after issuing its decision, had
further condemned Hungary for its non-compliance in compensating Ms. A.S. during
its periodic review in 2007. Gulyas concluded by asking the government to rethink its
position and, if the prime minister intended to act, when he would do so. Lajos Korozs,
the state secretary of the Ministry of Social Affairs and Labor, replied on the govern-
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ment’s behalf.?’° Although in private meetings with Ms. A.S.’s counsel the ministry had
declined to pay compensation,”” Mr. Korozs reversed that position, leading to a series
of private negotiations between Ms. A.S.” attorneys and the Hungarian government.
Reflecting on her colleagues’ decision to seek Mr. Gulyas’s assistance in pushing
for implementation, Judit Geller of the ERRC sees it as an important strategic choice
in the case’s trajectory, one that played a significant role in the government’s decision
to reverse course.”®> While the outcome was unusually positive, Geller notes that the
interpellation served the additional function of bringing the case to public attention,
whereas before it had been largely confined to closed door negotiations with govern-
ment officials. Just as the parliamentary hearing in McCallum opened a wider door for
drawing attention to torture and cruel treatment in South Africa, the parliamentary
intervention in A.S. helped bring attention to the broader issue of equality and fair
treatment of Roma. Geller also emphasizes that the interpellation is itself part of normal
parliamentary procedure in Hungary. This speaks to the importance of maintaining
case-specific strategies for compliance, even in the absence of formal implementation

mechanisms.?”9

Recommendations

Parliamentarians legislate the legal framework for human rights at the national level,
and thus have the unique responsibility to ensure the proper implementation of deci-
sions made by international human rights bodies, and also to ensure the protection
of norms set forth in their treaties. In the words of the Inter-Parliamentary Union, if
human rights are to “become a reality for everyone, parliaments must fully play their
role and exercise to this effect the specific powers they have.”**° These powers may vary
but, at a minimum, broad compliance with human rights decisions depends on a strong

mechanism of legislative scrutiny.

. States should pass legislation that identifies the role, responsibilities, and pro-
cedures to be followed by government actors throughout the implementation

process.

While executive degrees and other administrative regulations can structure
a state’s implementation process, national legislation offers an opportunity to
entrench the substantive and procedural framework. National legislation should
aim to clarify how the domestic legal order will apply certain human rights con-
ventions, as well as the responsibilities of different state actors in this process.

Such legislation can also help minimize the turf battles that often attend the
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implementation process, and offer valuable protection in situations where a

future executive proves hostile to supranational jurisdiction.

Legislatures and parliaments should identify or establish a dedicated human
rights committee whose mandate encompasses the implementation and moni-

toring of international decisions and recommendations.

Select human rights committees should consider establishing a subcommittee
to specifically address implementation-related issues of relevant regional and
sub-regional human rights courts and treaty bodies; existing committees that
already oversee the implementation of recommendations/concluding observa-
tions should expand their remit to encompass international judgments as well.?*"
Legislatures should scrutinize state reporting to U.N. treaty bodies, and monitor
the most significant recommendations. Committees should likewise scrutinize
government bills for their compatibility with international human rights stan-
dards, taking into account the relevant jurisprudence of international courts and
treaty bodies. Where the establishment of a select committee is not advisable or

practicable, other relevant committee or analogous structures should be pursued.

Whatever the particular form or structure, attention to the scope of legislative
bodies’ authority is essential. Committees should have the authority to exercise
subpoena powers over other government actors and should establish guidelines
that establish expectations of the government in terms of timelines and action
plans. Committees should be as inclusive as possible of political parties repre-
sented in the legislature and members should have demonstrated expertise and
interest in human rights.?®> Committees should also have proper resources and

the support of a specialized staff with legal and policy expertise in human rights.

Legislative actors should establish a procedure to propose legislation that would

satisfy the execution of judgments.

In addition to parliamentary committees, legislatures should endeavor to main-
stream human rights across the range of their function; their ability to introduce
legislative proposals that would comply with international judgments makes this
crucial. Legislative actors should exercise this power of initiative promptly when
implementation requires new laws or amendment to existing legislation. Parlia-
mentary bodies also have a role to play in budgetary allocation and should ensure

that this includes the payment of reparations, where so ordered.
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States should ensure that regular reporting procedures are in place so that legisla-

tive actors are informed of implementation measures.

Reporting procedures are an important means of ensuring communication
between the executive and legislative branches, and allow the latter to monitor
the effectiveness of the measures taken to implement a judgment. Reporting
also serves the important purpose of ensuring that legislatures are made aware
of adverse decisions rendered against their state and other states. Where report-
ing is not feasible or advisable, individual legislators and/or committees should
consider other procedures that fall within their competency in order to obtain

responses from executive ministries about the status of judgments.

In addition to government actors, legislatures and parliaments need to develop
relationships with civil society interlocutors and other parts of the national human
rights machinery, e.g., ombudsmen and/or NHRIs. International actors—includ-

ing special rapporteurs—are also key interlocutors.>®

Parliamentary bodies at the international and regional level should maximize
their “dual” status to encourage the development of implementation structures

at the national level.

Just as parliamentary committees must ensure that they remain in close con-
tact with relevant regional and international human rights machinery, these sys-
tems must maintain a close relationship with parliaments and legislatures at the
domestic level. This is particularly important in countries without supervision
mechanisms and procedures, or where the executive dominates the execution of
judgments. To that end, international parliamentary bodies and their delegates
should use the advantage of their dual role to apply political pressure to create

monitoring structures within the legislature.*®+

In the European context, PACE is increasingly involved in monitoring compliance
and has played a leading role in emphasizing the dual role that parliamentary
actors can play at the national level and in Strasbourg. No analogue to PACE exists
in the African or Inter-American systems; however, other international parlia-
mentary bodies—such as the Pan-African Parliament, the East African Legislative
Assembly,?® and the Latin American Parliament—could begin to forge a similar
practice. Their priorities should include promoting increased visibility of imple-
mentation; advocating a more consistent and rigorous review of measures taken
by the state to comply with judgments; and engaging proactively with domestic

authorities in their home states to press for implementation.
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V. Justice at Home:
Domestic Courts and Judges

Introduction

In many ways, compliance with national court judgments raises the same difficulties
as the decisions of international courts do, since both depend on state institutions for
enforcement. But, like the political branches of the state, domestic courts are state
organs: they must undertake to ensure that the domestic laws of a state are consistent
with its international obligations, and that international human rights treaties—as well
as the decisions that interpret them—have domestic effect. National courts that issue
progressive decisions as to the enforceability of international human rights judgments
play an essential role in facilitating compliance at the domestic level, and in providing
interpretive authority for a state’s duty to implement.**® Moreover, because domestic
judiciaries, unlike international courts, are more firmly entrenched within a state’s
national legal order and address their decisions to a particular institution or agency, they
can be important avenues to compel those actors into compliance with international
judgments.

This chapter examines the role of courts and judicial systems as implementers
of international judgments. It first reviews the important role that domestic judiciaries
can play in implementation and highlights several of the challenges that often obstruct

domestic courts from playing a more positive pro-compliance role. It then looks at three
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avenues for maximizing domestic judicial forums: (1) the development of monitoring
units and other oversight mechanisms by domestic judicial institutions; (2) the use of
complementary domestic litigation as a strategic arm to buttress and/or enforce inter-
national judgments; and (3) the importance of building greater regional dialogue and
awareness between international and national judicial actors. The chapter concludes
with several recommendations to give domestic courts and judicial systems a more
significant role in implementation, and the strategies human rights advocates can har-

ness to this end.

Courts as Implementers

National courts serve as vertical enforcement mechanisms for international agreements
and decisions.?®” The concept of a national court giving effect to an international obliga-
tion, as André Nollkaemper notes, means that it “ensures that the obligation is actually
applied or enforced. Depending on the nature of the international obligation, the court
ensures that the conduct prescribed by an international obligation is carried out, or that
the result that is required is achieved.”>%®

On a practical level, international decisions frequently demand that domestic
prosecutorial or judicial authorities take some sort of action, including, notably, the
reopening of criminal and civil proceedings, undertaking criminal investigations, and,
where appropriate, prosecuting alleged human rights violators. As Viviana Krsticevic
and Michael Camilleri note, “special mechanisms and procedures in the judicial sphere
can significantly assist compliance in what is often the most difficult area: criminal
prosecution of individual rights violators. In particular, special prosecutorial units or
teams ... can greatly facilitate compliance, as well as independent tribunals that issue
progressive decisions with regard to the enforceability of international judgments.”*

At a broader level, national judges are also the conduits through which interna-
tional judgments become effective in national legal orders. As Helen Keller and Alec
Stone Sweet have noted, “Judges play a special role in the reception process.”**° Keller
and Stone Sweet note in particular that the European Convention supervises judges
more systematically than most government actors and that therefore “national high
courts have a powerful interest in closely monitoring the ECtHR’s activities, and in
staying one step ahead of the latter when it comes to developing standards of rights
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protection.”??" Likewise, while international law “in principle recognizes that national
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courts have the primary role in the adjudication of international claims,”*9* the access
of petitioners to international judicial review is a powerful incentive for courts at the

domestic level to ensure the compatibility of national laws with international conven-
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tions. National judges therefore have a vested interest in ensuring that the substance
of their jurisprudence is consistent with the case law of other relevant international
human rights bodies.

Unfortunately, a variety of obstacles can inhibit national courts and judges from
exercising as significant a role as they could. The discussion below highlights three

forms these obstacles can take.

Status of International Decisions

The contested status of international human rights decisions as legally binding peren-
nially hinders implementation. Although this vexed debate does not (usually) extend
to decisions of the ECtHR, the Inter-American Court, or the newly established African
Court of Human and Peoples’ Rights, it remains alive with respect to the African and
Inter-American commissions as well as the U.N. treaty bodies. Indeed, this obstacle is
particularly serious given that the African and Inter-American courts can hear only a
fraction of the cases brought before their respective commissions. Abiola Ayinla and
George Mukundi Wachira note that the non-binding character of the African Commis-
sion’s recommendations is “the most cited reason why states have not been inclined
to enforce [them].”?? Markus Schmidt similarly argues that the “major lacuna of U.N.
individual complaints procedures...remains the absence of binding and thus legally
enforceable decisions”; as a result, the committees have “little leverage to ensure that
states comply with recommendations.”*?* The lack of legally binding effect can discour-

age the enforcement of decisions by courts at the national level.

Political and Interpretive Challenges

Sufficient understanding and awareness of the human rights systems and the interna-
tional decisions they render present other challenges to implementation. Many times
national courts fail to refer to international decisions, either because they are unaware
of relevant jurisprudence or because they are reluctant to supplant an international
court’s opinion with their own. Part of this is about awareness—national judges often
do not know about relevant international decisions because of a failure to translate and/
or disseminate them?®%—but there are larger challenges as well, ranging from a lack
of clarity as to what position the rulings of international courts hold in national law to
concerns that international decisions represent a threat to sovereign judicial decision
making. For instance, in one case where a petitioner sought to use the decision of the
U.N. Human Rights Committee as a basis for asking the Sri Lankan Supreme Court to
exercise its inherent powers of revision, the chief justice deemed Sri Lanka’s ratifica-
tion of the protocol invalid, saying it violated Sri Lankan courts’ constitutionally granted

judicial power.>®
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Because the application of international human rights law can rest uneasily with
domestic statutes and political priorities, interpretive challenges also confront national
judiciaries. As Eyal Benvenisti noted in an early article on the subject, “national courts
tend to interpret international rules so as not to upset their governments’ interests,
sometimes actually seeking guidance from the executive for interpreting treaties” and
taking care “not to impinge with their decisions on their governments’ international
policies and interests.”?*” While in some countries courts have developed interpre-
tive canons to resolve ambiguity between a state’s international legal commitments
and domestic statutory provisions,**® many judges may nevertheless ignore them.?%°
In Ukraine, for instance, despite legislation that now makes the ECtHR’s case law a
direct source of law, the Constitutional Court recently refused to consider ECtHR juris-
prudence when interpreting the provisions of the Ukrainian Constitution and code of
criminal procedure that govern pretrial detention.’*® Similarly, in Argentina, although
constitutional reforms in 1994 provided a constitutional basis for the supremacy of
treaties (including the American Convention on Human Rights) over national law, one
commentator notes that the country’s Supreme Court has been “inconsistent in its
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recognition of the binding nature of [international] decisions.

Institutional Factors

Implementation is often constrained by the very feature that is otherwise revered in
domestic judiciaries: their independence. As Courtney Hillebrecht notes, “In states
where there are constraints on the executive, such as political competition and/or an
independent judiciary, involving other actors inherently introduces uncertainly into
the compliance process and introduces the possibility that the executive can no lon-
ger control the compliance outcomes.”*** Thus, while it is often assumed that inde-
pendent national courts might heighten compliance with international human rights
regimes, this autonomy can cut both ways. Although an independent judiciary may be
more inclined to hold other branches of government accountable to their international
human rights commitments, they may also be more prone to challenge the juridical
status of international courts and resist enforcing their orders, even in spite of executive
pressure.

The principle of the separation of powers can also trouble implementation. In
Guatemala, for instance, the 2004—2008 administration of President Oscar Berger sig-
nificantly improved compliance with symbolic and financial reparations ordered by the
Inter-American Commission and Court. Moreover, Berger named Frank LaRue, former
director of the Center for Human Rights Legal Action and a victim’s representative in
several cases before the Inter-American system, as director of the Presidential Office
for Human Rights.>* But whereas the executive branch coordinated these measures,

compliance with investigations and prosecutions, which are controlled by the police and
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judiciary, made little progress.’** Similarly, in Hungary, while the government agent
monitors the Hungarian legal system’s compliance with ECtHR decisions, the agent
may not interfere with the functioning, much less the decisions, of the national judi-
ciary. The agent may only raise concerns with national court jurisprudence before the
National Council of Justice, the Hungarian judiciary’s administrative forum (to which
the state’s MOJ belongs).>*

National courts and judges are clearly vital actors in implementation; however,
the fact that international human rights decisions often point to a failing on the part
of these very actors, may impede their willingness to abide by international decisions.
The institutional independence of judicial actors also challenges implementation, even
when executive or legislative actors support it. The following section explores three ave-
nues that courts and advocates alike have pursued with some success in order to build

better synergies between courts and judges at both the international and national level.

Monitoring Units and Oversight Mechanisms

While the core task of national courts remains the adjudication and interpretation of
legal claims, several judicial systems have developed internal mechanisms to monitor
implementation and promote better compliance. These models, some of which explic-
itly encompass international human rights decisions, can be instructive for states whose
domestic judiciaries might be able to develop and perform an oversight role during the

implementation process.

Judicial Monitoring

Some courts facilitate implementation through administrative units designed to educate
national judges on the case law of regional and international human rights bodies, or
to monitor compliance. In Poland, for instance, special units exist within the Consti-
tutional Court, the Supreme Court, and the Supreme Administrative Court devoted to
analyzing and educating judges on European Convention standards; as a result, Adam
Bodnar notes that all of these courts “quite naturally refer to ECtHR jurisprudence.”**®
Notably, however, Strasbourg standards (particularly with respect to pre-trial detention)
remain largely ignored by the country’s lower courts, requiring “continuous support by
the Ministry of Justice and the National Council of the Judiciary.”>*”

Similarly, in the Netherlands, each court within the country has a coordinator for
European law and human rights (Gerechtscoérdinator Europees recht en mensenrechten, or
“GCE”), which compiles a monthly report summarizing all significant case law issued
by both the ECtHR and the European Court of Justice (ECJ); this includes, where rel-
evant, judgments against other countries. These specialists also function, according to
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the Hague Institute for the Internationalisation of Law, as “contact persons for [Euro-
pean] law matters in their court,” and they meet regularly in the context of a network
(the“GCE-netwerk”), which is, “at national level, a vital instrument for exchange of
information, mutual assistance and judicial cooperation in [European] law matters.”*®
This initiative is now ten years old and is supported by the Council for the Judiciary
(Raad voor de Rechtspraak), which has administrative competencies for quality manage-
ment within the Dutch judiciary, as well as other operational tasks.>*® Sweden also offers
an interesting example of judicial involvement—the Law Council, which is composed
of judges from the country’s highest courts, scrutinizes draft bills. While not binding,
the council renders an opinion on consistency with high-ranking legislation, such as
the constitution, EU treaties, and European Court jurisprudence.

COSTA RICA

In Costa Rica, the Constitutional Chamber of the Supreme Court adopted an innovative
system of compliance monitoring with orders made under its amparo and habeas cor-
pus jurisdiction.’” The state established the program, which it funds, in 2009 following
a major constitutional change in 1989.3™ This contributed to a dramatic increase in the
use and scope of judicial review in Costa Rica; at the same time, the state created a new
constitutional chamber of the Supreme Court known as the Sala Cuarta (“Chamber
IV”), with exclusive and final competence on constitutional matters.’

Compliance rates with Sala IV decisions prior to 2009 are largely unknown; how-
ever, they were probably poor—as low as 40 percent in some cases. Jorge Vargas Cul-
lell, deputy director of the research center Estado de la Nacion, notes that a key problem
in this regard was the court’s inability to get public officials to answer their request
for information.’”® The development of a compliance monitoring system was relatively
straightforward, however, and premised in part on a strategic effort to generate publicity
about compliance patterns, as well as to “raise awareness among agencies and to make
it easier for the media to follow up on problem areas.”*

The system begins with a compliance team—staffed by two full-time lawyers—
working in the Centro de Jurisprudence Constitucional, an administrative office located
within the Sala IV. The center selects a random sampling of decisions on a monthly
basis and, at the time the decision indicates the state should have taken an action,
contacts the claimant to inquire into the status of the case. If the claimant is satisfied
the center registers the answer in a database; if not, the center contacts the relevant
defendant institutions or agency for an explanation. The center records all calls and
assesses cases as non-compliant after five unanswered calls. At the end, the center
assesses the degree of compliance—complete, partial, or none—based on the specificity
of the court’s orders and the information collected. When defendants fail to comply, the
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center documents the reasons given or offers its own determination as to why action
was not taken.

In the three years since it was developed, the program has yielded impressive
results: compliance rates with Sala IV decisions have risen upwards of 85 percent. Cul-
lell attributes this largely to the reputational damage that executive agencies fear should
their non-compliance become a matter of public interest.’” Indeed, six months after the
unit had launched, the Sala IV held a press conference in March 2010 announcing the
preliminary results of its monitoring. The conference was widely advertised and well
attended, and received careful national press coverage the following day. During that
same period, the chamber’s President discussed the unit’s findings with agency heads
and gave a series of interviews on the subject, all of which contributed significantly to
improved compliance rates.

The Costa Rican model, although not itself extending to the enforcement of inter-
national judgments, has garnered attention from the World Bank and governments
of the Dominican Republic, Colombia, and Brazil have looked to emulate the model.
The model may be extended to other countries where the justice sector struggles with

similarly high rates of non-compliance, as well "

National Legislation

In some countries, legislation has also specifically carved out a role for domestic courts
in implementation. Such legislation, to the extent that it clearly delineates judicial
actors’ responsibilities, can minimize the risk that courts will fail to act or otherwise
evade enforcement through the use of prudential doctrines. (Although domestic courts
might still choose to ignore it.) One of the earliest countries to pass such legislation is
Costa Rica, which promulgated an agreement with the Inter-American Court in 1983
that states: “The resolution of the Inter-American Court of Human Rights and its presi-
dent, once communicated to the corresponding administrative and judicial authorities,
of the republic, have the same legal authority and enforceability as the resolutions emit-
ted by the Costa Rican courts.”"

In Burundi, the same principle has been constitutionalized: the country’s new
constitution incorporated key human rights treaties including the International Cov-
enant on Civil and Political Rights (ICCPR), the African Charter on Human and Peo-
ples’ Rights, and the CEDAW as an “integral part” of the country’s new constitution in
2005.5" Moreover, Burundi's Supreme Court, the country’s highest court, has specific
competence to execute the decisions of all international courts and quasi-judicial supra-
national bodies.>™

Likewise, Ukraine’s implementation law transforms ECtHR judgments by mak-

ing the court’s jurisprudence a direct source of law. This compels Ukrainian courts to
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consider Strasbourg jurisprudence, which they had previously applied, according to
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two commentators, “only occasionally and inconsistently.”** Similarly, Peru’s national

legislation regulates execution by domestic courts of supranational courts’ judgments

321

that require either the payment of pecuniary damages or declaratory relief.

Maximizing Domestic Judicial Forums:
Enforcement Litigation

Like international decisions, domestic judgments rely on other state actors for their exe-
cution. At least with respect to actions outside of their immediate competence, domestic
courts therefore have greater institutional limits than executive or legislative branches.
Nevertheless, several recent cases underscore the value of using national courts as direct

forums for implementation.

Complementary Domestic Litigation

Human rights advocates can undertake strategic litigation at the national level promptly
following the issuance of a successful judgment by an international human rights body.
As Dmitri Bartenev and Yuri Marchenko concluded from the experience of litigating
before the European Court of Human Rights, a successful decision “may not neces-
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sarily be the culmination of the litigation cycle of a strategic case.”*** Post-judgment
strategic litigation carried out at the domestic level can not only spur national courts to
action but also help build a complementary jurisprudence between the domestic and

international level.

Shtukaturov v. Russia

One recent successful instance of compliance came in the case of Shtukaturov v. Rus-
sia, which was primarily litigated by Bartenev, on behalf of the Mental Disability Advo-
cacy Center (MDAC), in Strasbourg and later before the Russian Constitutional Court.
In that case the applicant, Pavel Shtukaturov, had been stripped of his legal capacity
in 2004 following domestic judicial proceedings from which he was deliberately
excluded. As he had no legal standing in Russian courts, he could not appeal the
decision; moreover, he was later detained in a psychiatric hospital for more than six
months over his objections, with no recourse to judicial review. Shtukaturov’s lack of
legal standing led him to Strasbourg, and in 2008 the European Court held, inter alia,
that deprivation of capacity was a “very serious” interference insofar as it applied indefi-
nitely, and that Russia’s guardianship law was disproportionate in that it failed to make

provisions for a “tailor-made response” in determining incapacity.?*® The court further
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found that Shtukaturov’s exclusion from the guardianship proceedings was a conven-
tion violation.

Unfortunately, no Russian authorities took steps to implement the European
Court’s decision. As a result, Bartenev followed up on the judgment by bringing an
identical complaint before the Russian Constitutional Court with the aim of achieving
an explicit finding that provisions of the country’s Psychiatric Care Act and the Code
of Civil Procedure—both of which had been the basis for Shtukaturov’s detention and
incapacitation—were unconstitutional. In February 2009, the court did so, striking
down a number of legislative provisions that the European Court’s decision had criti-
cized.’** Notably, the court referred expressly to the Strasbourg judgment in its decision,
a Russian translation of which Bartenev had personally submitted to the court.’*

According to Bartenev, the “obvious legal advantage” of the Russian court’s judg-
ment was the direct legal effect it had within the country: it struck down a number of
legislative provisions that Strasbourg had criticized but which the European Court,
consistent with the principle of subsidiarity, had refrained from ordering amended.*®
As a political matter, it also demonstrated that Russia’s guardianship system fell short of
both the country’s constitutional standards and international human rights standards,
framing both bodies of law as complementary with the other. The Constitutional Court’s
decision, in turn, led to the engagement of a coalition of Russian NGOs in drafting
revised guardianship legislation, which passed the Duma in April 2011%*7 and, in some
respects, exceeded what the Constitutional Court had ordered.3*®

Moreover, only recently, a second case brought before the Russian Constitutional
Court (again by Bartenev and MDAC) quashed as unconstitutional provisions of the
Civil Code on full legal incapacity and plenary guardianship.’*® The only measure avail-
able for protection of persons with mental disabilities had previously been full civil inca-
pacity, and the court found that this legal framework was open to abuse. Accordingly, the
court, which relied on both of the previous Shtukaturov judgments in reaching its deci-
sion, ordered the federal government to amend the guardianship law to allow a court
to take into account a person’s degree of understanding of the meaning of his actions
and his ability to control them.?° This opinion is particularly significant as it affects for
the first time substantive aspects of Russia’s guardianship law, whereas Shtukaturov’s
case had only challenged its procedural deficiencies.

Bartenev credits the European Court’s judgment as having “provided an impetus
for long-overdue reform of Russia’s guardianship legislation.”** He notes, in particu-
lar, that the constitutional court had previously rejected similar challenges; having the
weight of Strasbourg behind the case made a significant difference.* At the same
time, the domestic follow-up litigation was crucial for engaging with parliamentary
actors and in securing the support of the Russian ombudsman, who hosted the first
implementation roundtable organized by MDAC and its local partners.’® The media
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attention generated by the court’s ruling has also been vital in increasing awareness
of the abuses of the guardianship system and mobilizing a domestic constituency for
reform, whereas mental disability had previously been low on the government’s list of
priorities. “The domestic litigation changed that,” Bartenev says, “It helped make the
European Court decision matter.”*

International Judgments in Domestic Courts

In another emerging strategy, advocates have sought the direct enforcement of inter-
national decisions in the domestic courts of other member states, akin to having the
judgment of one state executed in the court of another. While this approach has rarely
been tested, several commentators have previously expressed support for using national
courts to enforce the judgments of international courts.’> The following section dis-
cusses two such cases, both of which have arisen on the African continent in the context

of civil and criminal proceedings.

Campbell v. Zimbabwe

In 2010, the high courts of Zimbabwe and South Africa decided two separate applica-
tions that were made to register and enforce judgments of the South African Commu-
nity Development Tribunal (SADC). Unlike the African Commission or Court, SADC
was, at the time, a sub-regional court operating under a regional economic integration
treaty.®° Its applicability is nevertheless instructive as it faces similar challenges to those
of international courts (including those relating to the execution of judgments) and
because its competence extends to certain human rights violations.?”

In one case, the lead applicant, Mike Campbell, challenged the compulsory acqui-
sition of his farm—part of President Mugabe’s land reform program—as inconsistent
with the SADC treaty. In 2008, the tribunal agreed: it found that the Zimbabwean
government’s program constituted unlawful racial discrimination, that it infringed the
right of access to the country’s national courts, and that it amounted to arbitrary expro-
priation without compensation.»® The tribunal ordered Zimbabwe to protect against
the occupation of Cambell’s land, in addition to ordering it to pay him fair compensa-
tion. The Zimbabwean government persistently refused to enforce the SADC judgment,
however, and ignored a subsequent 2009 contempt ruling that the tribunal also issued.

In January 2010, Campbell unsuccessfully sought to enforce the SADC judg-
ments in Zimbabwe’s own courts, but the Zimbabwe High Court ruled that the orders
were contrary to the country’s public policy and unenforceable domestically.*® By con-
trast, Campbell’s attorneys successfully applied for execution of the judgment before the
South Africa High Court, which held (unfortunately in a short, conclusory judgment)
that the SADC decision was enforceable and should be recognized by the South African
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government.3*° Several Cape Town properties belonging to the Zimbabwean govern-
ment were subsequently attached for sale at public auction, the proceeds of which were
used to (partly) satisfy the SADC tribunal’s order.>* Notably, Zimbabwe later sought
to annul the South Africa High Court’s decision, arguing that immunity protected its
assets and that the SADC protocol had never been properly ratified. In a longer, separate
opinion, the South African court firmly rejected these arguments. The country’s con-
stitution required it to consider international law, the court held, and “the old doctrine
of absolute immunity has yielded to a restrictive doctrine ... in relation to human rights
affairs.”#

While admittedly a small measure compared to the larger remedies ordered by the
tribunal, the Campbell case is a rare example—perhaps the only to date—of a national
court ordering the execution of an international judgment against another state. In one
commentator’s words, the significance of such an approach “cannot be underestimated,”
as it represents “perhaps the most potentially effective means for securing compliance
with decisions of international courts and enhancing the effectiveness of international
adjudication.”® This strategy raises many questions—for instance, whether a national
court would enforce an international decision that contradicted its own judgment or
possible constitutional conflicts***—Dbut advocates can and should address these on a
case-by-case basis. Alternatively, Richard Oppong urges states to enact legislation to
facilitate the enforcement of judgments in national courts, in order to ensure greater
predictability and uniformity in their application.’¥ Regardless, enforcement through
national courts can, in certain circumstances, offer a better prospect than through politi-
cal or diplomatic processes. As Oppong argues, while Zimbabwe was referred on three
occasions to the SADC heads of state without consequence, a decision of a national
court to enforce one of the tribunal’s decisions would probably not have been met with

“the same degree of inertia.”*°
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Enforceability of International Treaties

The principle that decisions of international courts are equivalent to a foreign
judgment—and enforceable under the same municipal procedures—has gained
greater traction; indeed, some of Africa’s economic integration treaties contain
such provisions. Article 44 of the East African Community (EAC) Treaty provides
that “the rules of civil procedure in force in the Partner State in which the execution
is to take place” shall govern the execution of any EAC court judgment that imposes
a financial obligation on a person.”* The Economic Community of West African
States and the SADC Tribunal Protocol have similar provisions.3* Cases presently
pending before the EAC tribunal include a suit against the Ugandan government
for the arbitrary arrest and killing of innocent people during Uganda’s “walk to
work” protests of March 2011, as well as a claim against the Kenyan government
for failing to prevent or investigate over 3,000 cases of murder, torture, or inhuman

treatment committed by its security forces in the Mount Elgon region.3#

International Criminal Court (ICC) Arrest Warrants

Advocates have litigated other recent cases of implementation through domestic courts
on the African continent as well, several of which have arisen in the context of the ICC
and states’ execution of its warrants. For instance, an application filed by the Kenyan
Section of the International Commission of Jurists led to a November 2011 decision
by a Kenyan High Court ordering the government to abide by the ICC’s arrest warrant
against Sudanese President Omar al-Bashir.*° Despite being a party to the Rome Statute
since 2005 (and having domesticated its provisions through the International Crimes
Act), the Kenyan government had previously failed to arrest President Bashir during his
visit to Kenya in 2010, when he attended the inauguration of the country’s new consti-
tution. To that end, ICJ-Kenya petitioned the court to pronounce upon government’s
duty to execute the international arrest warrant, on the basis that the government would
“again fail to effect an arrest against him.”?"

In his opinion, Justice Nicholas Ombija found that the government was obliged to
arrest Bashir under both the ICA and the Rome Statute,* the latter having become part
of Kenyan law by virtue of the Kenyan Constitution.’ Under the principle of universal
jurisdiction, Judge Ombija further reasoned that the duty to prosecute international
crimes had attained the status of customary international law, “thus delegating States to
prosecute perpetrators wherever they may be found.”5* On this basis, the court found

that any legal person “with locus”—including ICJ-Kenya—could apply for a warrant for
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arrest and, accordingly, it issued a provisional warrant to be enforced by the attorney

general and the minister for internal security.’” In the court’s words:

The International Crimes Act, 2008 anticipates a situation where the state may
acquiesce or renege on its obligations and makes provisions for other persons
other than the Government to seek for a provisional arrest warrant from the High
Court, and serve it on the Minister in charge of Internal Security, thereby remind-
ing the Government of its international and domestic obligations, ... and demanding

that the Government honour its obligations.>s®

Judy Gitau, an attorney with ICJ-Kenya who worked closely on the case, acknowl-
edges the novelty of this sort of litigation but considers it an increasingly important
avenue for advocacy.’” In addition to “breathing life” into Kenya’s new constitution,
she argues that advocates can use such litigation to create good precedent on a num-
ber of important international legal issues, while also “widening the space” for the
progressive application and implementation of international obligations.»® Indeed, the
Kenya High Court’s judgment had precedent. In South Africa, for instance, the South
African Litigation Centre made a similar application in May 2009 following word that
President Bashir planned to attend the inauguration of President Jacob Zuma. Follow-
ing this litigation, South Africa announced that it would not abide by a 2009 African
Union resolution that sought to halt cooperation with the ICC.*® In reaching that deci-
sion, the Department of Foreign Affairs released a statement noting that the fact that
the Hague-based court’s arrest warrant “had been received and endorsed by a [South
African] magistrate” had been a premise for its decision.**

Enforcement of the Rome Statute’s provisions has recently taken on new dimen-
sions in South Africa as well, where, in another case brought by the South African
Litigation Centre, a High Court judge held that the government is legally obligated to
open an investigation into allegations of torture committed as crimes against human-
ity against members of Zimbabwe’s opposition party, the Movement for Democratic

36" The court found that, under South Africa’s ICC Act of 2002, reasonable

Change.
suspicion of criminal acts was itself sufficient to trigger an investigation. In particular,
in light of the “collapse” of the rule of law in Zimbabwe, the unlikelihood of securing
accountability from the judiciary there, and the fact that it was in the “public interest” do
50,5 the government was required to investigate war crimes, crimes against humanity
and genocide, “regardless of whether they were committed in South Africa or by South
African nationals.”?® In doing so, the court found that both “international law and
South African law” imposed these obligations.3* The court further rejected the govern-
ment’s political and practical objections as extraneous to the decision to investigate,

ordering it to undertake the “necessary expeditious and comprehensive investigation”
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of the alleged crimes insofar as it was “practicable and lawful,” including by invoking

mutual assistance treaties.3®

Enforcing Precautionary Measures in Colombia

The Inter-American Commission on Human Rights is empowered to issue
precautionary measures—“preventive, expedited, and summary procedures”3¢®
that serve to prevent irreparable harm pending the full adjudication of a human
rights claim. While several states have argued that these measures are only
discretionary, the Colombian Constitutional Court has made clear in repeated
rulings that they are mandatory and binding as a matter of domestic law.3*” One
immediate consequence of these rulings is that petitioners seeking to enforce
precautionary measures ordered by the commission may pursue a tutela action
(akin to a writ of protection or amparo) to enjoin “government authorities to

comply with the orders contained in those measures.”?*

Domestic litigation cannot guarantee that international and domestic courts will
develop complementary jurisprudence but, as these recent decisions attest, they may.
And while domestication by national courts of international law might not by itself lead
to implementation, a number of advocates agree that giving international decisions the
force of domestic law can create added pressure on governments, while also serving as
a valuable awareness raising tool. Indeed, even when national courts reject the holdings
of their international counterparts, these rejections can illustrate important challenges
if national implementation is to improve. As Nigel Rodley notes in the context of the
Singarasa case, the Sri Lankan Supreme Court’s holding demonstrated a “complete
misunderstanding of the international legal significance of accession to the [ICCPR’s
Optional] Protocol”;3*® however, at the same time, the court’s rejection of the HRC’s
opinion raised the challenge of how international and domestic courts should engage
with each other. The following section turns to this challenge.

Courts to Courts: Transnational Judicial Dialogue

In a revealing study of the Inter-American human rights system, Alexandra Huneeus
found that of the 114 contentious cases in which the court issued remedies between

1979 and 2009, over two-thirds required action by a national judiciary to achieve full
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compliance.”® Unfortunately, while states implement the “majority of orders that pri-
marily require executive action, they implement only one in ten orders that invoke
action by justice systems.””" Moreover, “the more separate state branches or institutions
an injunctive order involves, the less likely” it is to be implemented.’”> Huneeus notes,
for instance, that where an injunctive order from the Inter-American Court invokes
only executive action or action by the legislature and the executive, compliance stands
roughly at 50 percent and 22 percent respectively; however, where orders require action
by three state institutions—the executive, the public prosecutor, and the judiciary—
compliance falls to a mere two percent.””? Similar challenges confront other regional
systems as well 774

While executive actors’ relationship with international bodies builds their engage-
ment into the international litigation process, national courts have no such automatic
engagement. International courts and treaty bodies must therefore more deliberately
and strategically engage with domestic courts and foster relationships beyond the execu-
tive. Such an approach would not only educate national judges and prosecutors about
the relevant regional human rights systems and their jurisprudence, but it would also
allow them, in Huneeus’ words, to “feel more directly responsible for compliance” and
“identify as part of the transnational judicial dialogue on human rights.”?”

Shtukaturov illustrates the need for judicial dialogue on several levels. On the
one hand, the 2009 opinion of the Russian Constitutional Court specifically referred
to the 2008 European Court judgment in striking down portions of the Civil Procedure
Code and Psychiatric Care Act; effectively, its conclusions mirrored those of Strasbourg.
MDAC itself, however, provided a translation of the European Court’s judgment, with-
out which the Russian court might never have been aware of Strasbourg’s opinion.’”®
Moreover, the fact that Shtukaturov only regained his legal capacity through an unre-
lated application that the state guardianship authority had made in light of an apparent
improvement in his condition further underscores the disconnect between Russian
courts and Strasbourg.””” In the end, it was a St. Petersburg district court that ordered
Shtukaturov’s legal capacity restored, though in doing so it made no mention of the
European Court or Russian Constitutional Court’s decisions in his favor, or indeed of
the decision that first led to his incapacitation. This speaks not only to the need to build
more formal systems of communication between international and national courts,
but also to promote dialogue between a state’s higher judicial authorities and lower
domestic courts. Alexei Trochev notes that the Russian Supreme Court will occasion-
ally issue circular letters “about the importance of applying ECtHR judgments” at the
request of Russia’s government agent; however, the response of courts to these letters
is far from uniform.’”®

Other more practical obstacles reflect a failure on the part of international systems

to clearly address their domestic judicial counterparts. For instance, greater specificity
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can help overcome what Huneeus calls the “paralysis states can fall into (or excuse they
can use)” when they lack a clear procedure to reach compliance.’” For instance, in the
case of Radillo v. Mexico, the Supreme Court met for four days to discuss compliance
with the Inter-American Court’s decision, but those discussions stalled on whether the
court could even entertain the case since the ruling was not directed to it per se.’* To
that end, international courts and treaty bodies should seek to break down their orders
and clearly identify the actor responsible for each remedy. Not only does empirical
evidence increasingly support the contention that clarity of remedies influences the
reaction of state governments,’*’ but breaking down responsibility by an order can draw
the lines of separation of powers more clearly, so that judges can, as one commentator
notes, “target their increasingly precise remedial orders and recommendations directly
to their domestic judicial counterparts.”s*

By the same token, courts and treaty bodies could cite to the arguments national
courts have made in interpreting their own national law, particularly where doing so
might positively affect the outcome of the case. Being more mindful of national high
courts could mitigate the tensions inherent when international courts criticize the work
of national justice systems and suggests that national courts might implement orders
more willingly if they view international courts as respectful of their own jurisprudence,
for instance by citing to it where appropriate.®

The European Court did just this in the 2009 case of M. v. Germany, which con-
cerned whether national courts could order preventive detention retrospectively against
persons whose offenses predated the statutory establishment of a country’s preven-
tive detention regime.?®* The constitutional courts of France and Germany had both
addressed this question before, but in different ways: the French conseil constitutionnel
found the practice unconstitutional 3* while the German Federal Constitutional Court
upheld Germany’s relevant statute in 2004 on the grounds of public security.?** When
the Strasbourg court in M. ruled against the German authorities, it made explicit ref-
erence to the analysis of the decision of the conseil constitutionnel, agreeing with its
conclusions.?®” In turn, the German court overturned its 2004 ruling in 2011—on the
grounds that the ECtHR’s opinion constituted a significant change in the legal situa-

tion—acknowledging its dialogic relationship with Strasbourg in doing s0.3%®
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Salduz Magpnified: Pretrial Detention in Europe

In France, Strasbourg litigation has drawn national judges increasingly into
dialogue on the country’s practice of garde a vue, i.e., the police detention and
interrogation of criminal suspects. The number of suspects held in garde a vue
has doubled in the past ten years in France, such that detention has become
routine rather than exceptional; moreover, until recently, the regime did not allow
suspects to be informed of their right to silence, or allow lawyers during police
interrogation.?®® Following the European Court’s 2008 decision in Salduz v. Turkey,
which ruled that confessions by suspects without access to legal representation
were illegal, the French government initially denied that the decision called its own
procedures into question.>*° In July 2010, however, the conseil constitutionnel held
that the garde a vue regime was unconstitutional and a violation of Article 6 of the
European Convention.?®" In October, the European Court held the same in Brusco
v. France,*** a ruling that was later endorsed by the cour de cassation, France's
court of final appeal for civil and criminal matters.3®> Moreover, the court in that
opinion ruled that courts should rely on the European Convention directly and
that the execution of the Strasbourg judgment should take immediate effect.’*
The French minister of justice ordered prosecutors to implement the reforms that

very afternoon .3

As international human rights systems increasingly address themselves to the
judicial branches of their member states, it is important that a more robust judicial
dialogue continues to grow. While this project may seem daunting, it is worth noting
that enormous shifts have already occurred. French courts, for instance, viewed the
European Convention’s applicability with suspicion for many years, until an evolution
in judicial attitudes began to take root in the past decade.’*® Furthermore, Alexei Trochev
notes that the Russian Constitutional Court referred to the European Convention on
Human Rights as binding on only three occasions before 1998 (when Russia ratified
the convention); between that date and 2006 the court has mentioned the convention in
more than 200 decisions and cited the judgments of the ECtHR in ninety decisions.??”
Oksana Klymovych, a Ukrainian legal scholar, similarly notes that ten years ago the idea
that the European Convention would be directly applicable in Ukraine seemed fanciful;

today, it is a reality.?o®
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Recommendations

Like other branches of government, national legal systems have a critical role to play

in ensuring compliance with the decisions of international courts and human right

norms. Yet despite the potential of courts and judges to serve as national agents for

implementation, a variety of potential factors—ranging from institutional constraints

to restrictive interpretative canons—Ilimit the role of domestic courts in this process.

92

National judicial systems should develop programs to monitor the implementa-
tion of international decisions and actively entrench international human rights

norms within national legal frameworks.

As this chapter detailed, domestic judiciaries have implemented mechanisms at
the national level to monitor compliance with their own decisions in a number
of innovative ways. Where such projects exist, they could and should expand to
encompass the execution of international decisions by domestic courts as well,
particularly in countries where executive and/or legislative monitoring is weak.
Responsible monitoring units within the judiciary should collect such data and
exchange this information with actors from the executive and legislative branches.
Implementation coordinators at the executive level should also hold regular meet-
ings with the highest judicial authorities to promote dialogue and awareness
throughout the government. And as with the executive, a high level contact point

should exist within national judicial systems in order to facilitate communication.

More broadly, judiciaries should institute efforts at the national level to clarify the
application of international decisions and, where necessary, the status of interna-
tional law within a state’s domestic legal framework. Where there is ambiguity as
to the application of human rights norms and case law, its relationship to national
constitutional law, or the competence of national courts to implement interna-
tional judgments, the high courts of each state should seek to clarify these issues
(in a manner that conforms with the state’s international treaty obligations). If
legislation could better clarify these questions, domestic courts should encourage

legislative actors to provide such clarification.

Judges should have stronger awareness, training, and education on international
conventions and their case law.

Domestic courts and judges know too little of the decisions of international com-
missions, courts and treaty bodies. To that end, they should receive copies of such

judgments (or at least summaries) in a language they understand. Law school cur-
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ricula and continuing legal education should likewise incorporate and teach inter-
national conventions standards.’® Advocates must also make domestic judges
aware of their duty to know, and take due consideration of, current human rights

case law and decisions by relevant international courts and treaty bodies.**°

Cooperation agreements between international courts and domestic judicial bod-
ies—particularly constitutional courts and supreme courts—will help build aware-
ness as well. A recent cooperation agreement signed between the Inter-American
Commission and the Supreme Court of Mexico provides a good model.**" Another
model is the Justice Studies Center of the Americas (Centro de Estudios de Justica
de las Americas), an agency within the Inter-American system, “which supports
the institutional development of the region’s justice systems through cooperation,
research, exchange of experiences, information dissemination, and training.”+°*
These kinds of arrangements can provide particular benefit where a state’s legal
order has become more internationalist, either as the result of constitutional

amendment or domestic case law.*+%

Paul Mahoney, former registrar of the European Court, makes a related proposal
to establish standing judicial training institutes, which could “bring together, in
a more economical, focused and ordered form,” the variety of training activities
by different actors.** Such an institute could prove valuable for all three regional
systems and would seek to rationalize, not duplicate, various training activities
and ad hoc initiatives already undertaken by the intergovernmental and judicial
arms of the COE, OAS, and the African Union. By housing these efforts (and
their costs) within a clearly visible and coordinated unit, expertise, Mahoney says,
could be “plugged directly into each national judicial circuit” in order to ensure
national judiciaries take a “‘like-minded’ approach” to the application of interna-
tional human rights treaties.*

Foster judicial dialogue and engagement between international and domestic
courts.

Constructive engagement between national and international courts presents a
key challenge for improved implementation. As Gerald Neuman has argued of
the Inter-American Court, international human rights bodies “need to induce,
and not merely exhort, the support of the regional community of states.**® In a
similar vein, Laurence Helfer and Anne-Marie Slaughter have remarked of the
EC]J that it successfully and deliberately “wooed national courts.”**” Implementa-
tion of international judgments depends on this kind of connection.
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International courts and human rights bodies must thus consider how best to
cultivate their relationships with national judiciaries and bridge gaps between the

international and domestic sphere. This includes:

- Clarity and specificity in judgments: international courts should ensure
that they take care to address themselves to domestic judicial actors in their

reasoning and/or when crafting remedies.

- Citation of the progressive case law of domestic courts in international judg-
ments, for instance by referencing opinions where national judges have
taken supportive positions on issues like self-execution of treaties, statutes

of limitation, and immunities.

- The development of greater professional networks between international

and national judges, as well as with lawyers and legal activists.*°®

- Promoting visits by domestic authorities—especially higher judicial author-

ities and chief prosecutors—to international courts.

Advisory opinions might also build dialogue. Here, the ECJ provides an interest-
ing example insofar as national courts refer cases to the court itself and often cite
its jurisprudence favorably. Indeed, referrals are one of the primary ways in which
the ECJ and national courts interact and can provide a less adversarial framework
for doing 0.4

Develop complementary and strategic enforcement litigation at the national and

international level.

Anchoring the rights stipulated in human rights conventions within the legiti-
macy of national level judgments could strengthen human rights protection
enormously. To that end, human rights litigators and advocates should continue
to pursue strategic enforcement litigation at the domestic level—particularly,
where possible, through fast-track constitutional challenges—in order to bring
domestic judicial pressure to the implementation of international judgments.
This approach can also help develop complementary domestic case law, expand
judges’ opportunities to directly enforce international treaty commitments, and

better integrate treaty norms into the practice of national courts.
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V. Implementation Partners:
National Human Rights
Institutions

Introduction

While it is the duty of states to implement the decisions of human rights courts and
treaty bodies, national institutions and civil society organizations have a crucial role to
play in holding government actors to account in the process. NHRIs—broadly defined
as “quasi-governmental or statutory institution[s] with human rights in [their] man-
date”#°—are relatively new actors to this scene, but represent a promising connection
between international standards and implementation.*” In particular, NHRIs can pro-
vide the national mechanisms to oversee implementation of the decisions and recom-
mendations of international bodies.**

This chapter discusses NHRIs as implementation facilitators, focusing on the
constructive role they can play in monitoring the execution of judgments. It highlights
three factors: formal communication frameworks between NHRIs and regional human
rights systems, the considerable influence that national institutions can have on compli-
ance dynamics, and the unique pressure NHRIs can bring to bear in linking implemen-

tation to compliance with human rights standards more generally.
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The Rise of New Inter/National Actors

Although the United Nations has supported the development of NHRIs since the
1960s, only the Western European and Commonwealth countries benefited until the
late 1980s, at which point NHRIs spread to Southern Europe, Latin America, Central
and Eastern Europe, the Middle East, and Africa.#® This process gained momentum
with the democratization wave of the early 199o0s, the adoption of the Vienna Decla-
ration in 1993 (which explicitly “encouraged the establishment and strengthening of
national [human rights] institutions”##), and the U.N. General Assembly’s adoption that
same year of standards for NHRIs, known now as the “Paris Principles” (see Appendix
IV). These principles set forth the minimal criteria the effective functioning of NHRIs
requires and provide guidance on issues ranging from the competence and composition
of such institutions to their methods of operation.*> The principles, however, permit a
wide margin of variation for institutions in size, encompassing the handful of officials
who make up New Zealand’s NHRI to the 70 who serve in the French commission.
Mandates vary as well: NHRIs can be both promotional and protective in nature, with
some institutions capable of receiving and considering complaints of human rights
violations in their own right.#¢

By their nature, NHRIs are hybrid actors: their establishment requires govern-
ment support and involvement yet they monitor government violations of and compli-
ance with international norms as well.#7 Julie Mertus describes NHRIs as occupying
an “imagined space somewhere between the state and civil society,” while Steven Greer
sees them as “intermediate institutions” because they use public funds and have public
accountability, but function (or are meant to function) independently.#* This unique
arrangement can occasionally lead to tensions around the scope of NHRIs’ mandates
and their institutional independence. Indeed, Mertus notes, NHRIs contend with
manipulation by governmental actors and “the often conflicting agendas of the various
segments of civil society.”#

In spite of these challenges, the U.N.’s Office of the High Commissioner for
Human Rights and, to a lesser extent, the regional human rights systems have made
NHRIs an increasingly important priority. Since the mid-199os the U.N. has estab-
lished an International Coordinating Committee of National Institutions, to accredit
institutions according to their compliance with the Paris Principles. Only “A status”
institutions, which the committee deems compliant with the principles, can appear
before human rights treaty bodies and other U.N. organs or participate in their human-
rights-related meetings. The High Commissioner’s office also now includes a special
post devoted to NHRIs and the remit of the European Commissioner for Human
Rights, established in 2000, includes the encouragement of human rights structures
at the national level. Regional coordinating networks of NHRIs have also developed,
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including the Network of African National Human Rights Institutions, the European
Group of NHRIs, the Network of National Institutions in the Americas, and the Asia-
Pacific Forum for National Human Rights Institutions.

Building Frameworks for NHRI Participation

In spite of their potential to contribute to the implementation process, the framework
for NHRIs to do so remains largely undeveloped. Advocates have only recently given
attention to the role NHRIs might play in the implementation of international deci-
sions. At the U.N. level, for instance, conclusions emanating from an international
roundtable in 2006 recommended that NHRIs follow up on treaty bodies’ assessments
of human rights complaints and monitor state party action undertaken to that end;
they also recommended that NHRIs should follow up on interim orders “in relation

27420

to complaints where irreparable harm is envisaged.”#*° NHRIs also participate in their
own right at the U.N. Human Rights Council (notably, during the UPR process)*" and
report with increasing frequency to treaty bodies, during both the state reporting pro-
cess and follow-up procedures.

Of the regional human rights systems, the European Court has established the
clearest framework for NHRIS' participation in implementation monitoring to date. The
COM played an early role in opening up channels of communication between the COE
and national institutions. As early as 1997, the committee passed a resolution affirming
“the importance of the role of such institutions, in particular in providing information

7422

about human rights to both the public authorities and civil society.”#** Moreover, as
noted, in 1999, the Commissioner for Human Rights was established with the specific
mandate of facilitating the work of national ombudspersons and NHRIs.#* Finally,
under Rule 9 of the committee’s amended rules of procedure, NGOs and NHRIs may
now make written submissions regarding a state’s implementation of individual and
general measures, which the secretariat “shall bring, in an appropriate way ... to the
attention of the Committee of Ministers.”#* Unfortunately, as Philip Leach has previ-
ously noted, NGOs and NHRIs have yet to use these expanded participatory rights to
their full effect, being “fully aware of [neither] the possibilities, nor of the mechanics,
of engaging in this process.”**

Unlike Strasbourg, the commissions/courts of the Inter-American and African
systems have a less clear relationship to NHRIs. For instance, NHRIs can engage with
the African Commission (including making statements to the plenary during public
sessions of the commission’s examination of states’ periodic reports), but no formalized
mechanism governs communication between national institutions and the commission

with respect to follow-up and implementation, nor is there a formal mechanism yet
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developed before the African Court.**® Importantly, however, Article 30 of the Protocol
on the Statute of the African Court of Justice and Human Rights (which, theoretically,
will replace the African Court on Human and Peoples’ Rights) lists African NHRIs as
one of the entities that can submit cases directly to the court. NHRIs can also be repre-
sented before the court under Article 36(4).#” Similarly, there is an absence of rules for
formal participation of NHRIs in compliance proceedings before the Inter-American
Court of Human Rights.+*

Creating a Foundation for Implementation Monitoring

Several NHRIs have the mandate to monitor government compliance with
international treaties. Senegal’s Human Rights Commiittee, the Comité Sénégalais
des Droits de I’'Homme (CSDH), which had its powers significantly modified by
legislation in 1997, is one example. Under its new mandate, CSDH became a
formally independent institution with a “wide jurisdiction and great latitude in
taking up cases and issues and a wide discretion in its choice of means and
subject matter.”#*° #° One of its main functions, set out in article 3 of the 1997
legislation, is to review all state submissions to U.N. treaty bodies and regional
human rights bodies, and to cooperate with such organs to ensure that Senegal
meets its obligations to them. According to Ibrahima Kane, a former CSDH
commissioner, this authority extends to the implementation of human rights
decisions; accordingly, it is the government’s “typical practice” to pursue an
“institutional and participatory approach” to implementation, and to request
that committees “make proposals for the implementation of the decisions being
considered.”#' Indeed, it was through the CSDH’s exercise of its mandate that
Famara Koné v. Senegal, the first decision rendered against Senegal by the U.N.

Human Rights Committee, was successfully implemented.

Implementation Facilitators

As noted, NHRIs can take different forms. In the commission model, the NHRI gen-
erally has multiple members and a broad mandate to monitor and promote human
rights within the domestic realm.” An ombudsman institution’s jurisdiction is limited
to public administration; hybrid institutions combine aspects of both models. This sec-
tion examines two different models to illustrate the various ways in which each can
facilitate the implementation of judgments.
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Office of the Ombudsman: Czech Republic

While ordinarily considered the most limited form of NHRI, because its jurisdiction is
often limited to public administration, the office of the ombudmsan can be a key force
in facilitating the implementation process, successfully managing, in the words of one
commentator, “a creative tension between the complaints they receive and a systemic
approach to human rights issues.”#* One example of an ombudsman making good use
of a limited mandate is the Czech Republic’s Office of the Public Defender of Rights
(currently Pavel Varvarovsky since 2010).#* Functioning since 2000, the defender’s
“primary function is to protect the rights of individuals who are victims of unjust
and improper treatment by state organs and agencies,” particularly those acting in an
administrative capacity.*

One such capacity is public education, where government intransigence contin-
ues to stall effective implementation of D.H. v. Czech Republic, the European Court’s
landmark decision against the Czech government’s policy of disproportionally assigning
Roma children to “special schools”—sub-standard institutions designed for students
Czech law deemed “mentally deficient.”#5 Five years on, little progress has been made
at the national level to give the D.H. judgment real effect. In the face of the govern-
ment’s inaction, however, the Office of the Public Defender recently carried out on its
own initiative a survey of 67 randomly selected elementary schools that underscored the
continuing extent of the problem: although Roma constitute less than three percent of
the country’s population, Romani children still comprise 32 percent of pupils attending
what the government now refers to as “practical elementary” schools nationwide.® In
highlighting the extent of Roma over-representation within these schools, the defender
recommended that the government explicitly prioritize the integration of pupils with
special educational needs—whether Roma or not—into standard elementary schools;
special schools, the report made clear, should only be used in truly exceptional cases.®’

In addition to the public attention the ombudsman’s report brought, it gave the
COM’s recent review of D.H. extra weight. (Although the Public Defender’s Office
[PDO] did not communicate with the committee directly through its Rule g procedures,
it has been in touch with the Czech agent in Strasbourg.#®) The review “expressed con-
cern” at the slow pace of action and emphasized the importance of accelerating imple-
mentation in D.H. It ordered the Czech government to submit a new plan of action, as
well as a new timeline and benchmarks for implementation.**

Filip Rames, who works on implementation-related advocacy for D.H., describes
the ombudsman’s office as having been a “great ally”—collaborative and proactive—on
a range of discrimination-related issues. Rame$ notes, for instance, that the ombuds-
man’s report not only provided empirical evidence that the government has failed to
execute the court’s decision, but that the office’s position as an independent state insti-

tution gave the report a legitimacy and credibility that it might not otherwise possess.*°
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Indeed, the ombudsman has also played a key role in investigating accusations by Roma
women that the government forcibly sterilized them. According to Julie Mertus, fol-
lowing a series of complaints, the defender performed his own investigation and, in
2005, published a report supporting the allegations and identifying a pattern in which
doctors asked for an immediate decision on sterilization under stressful conditions.**
The defender recommended that the state pay restitution to the victims and that the
Chamber of Deputies amend the state’s draft Act of Public Healthcare. Like the D.H.
case, the defender’s advocacy on this issue generated considerable publicity: after the
report was issued, the CEDAW Committee and the Committee on the Elimination of
Racial Discrimination drew upon its findings to call for the implementation of the
ombudsman’s recommendations.

Involving Domestic Actors

When a domestic court judgment validates an international court ruling, the
ombudsman'’s office can play an important role in catalyzing the implementation
process. In Shtukaturov v. Russia, for instance, the momentum ensuing from the
judgment helped secure the support of the Russian ombudsman, who hosted the
first implementation roundtable following the courts’ judgments and, in so doing,
helped increase public attention to Russia’s punitive guardianship laws.*** The
roundtable attracted Russian parliamentarians, the Ministry of Health, as well as
local guardianship authorities, all of which later played an important role in the

legislative amendments to the Psychiatric Care Act and the Code of Civil Procedure.

Like parliamentary committees, ombudsman institutions can have a significant
role in scrutinizing legislation for compliance with human rights standards. Richard
Carver notes that the institution “usually has a close relationship with the human rights
structures within the legislature, to which it is accountable, which helps ensure that [it
has] early warning of impending draft laws.”## In Uzbekistan, for example, the ombuds-
man has bilateral agreements with several ministries which submit drafts to the office
for review.** Ombudsman institutions can also make recommendations for legislative
reform, as the Georgian PDO did when it used its biannual report to highlight the
state’s failure to incorporate the definition of torture by the U.N. Convention Against
Torture (CAT) in its domestic criminal code; as a result, the state amended its constitu-
tion and code of criminal procedure. Similarly, the recommendations of the Lithuanian
children’s ombudsman brought the criminal code into conformity with provisions of
the U.N. Convention on the Rights of the Child.
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Individual Complaints, International Standards

Ombudsman institutions often refer to international standards in handling
individual complaints. According to Richard Carver, the Georgian Public
Defender’s Office “frequently invokes international standards,” and has referred
to the European Convention and ICCPR in the case of a prisoner who was not
released upon completing his sentence, as well as to the European Court’s
decision in Goodwin v. United Kingdom in the case of a journalist forced to reveal

a confidential source.*#

While the ombudsman model is not without weaknesses,*° the office can be a
powerful tool for implementation. In the Czech Republic, the office has played a key
role in ensuring that a case like D.H. remains under COE scrutiny, in spite of continued
political intransigence. In Mertus’ words, the Czech ombudsman “has shown how even
the most modest ombudsman’s office can expand its reach significantly by broadening
its mandate to include the regular inspections of state-run institutions ... and by includ-

ing in its work special reports on systemic abuses.”#4

Human Rights Commissions: South Africa

NHRISs can also play an important role in linking the implementation of international
decisions to a state’s broader human rights obligations. As Steven Greer describes, they
can help to “domesticate” the debate over how to give effect to human rights standards
by “providing a form of nationally institutionalized pressure, particularly on executive
institutions, to take more effective action” in honoring convention obligations.**

In a recent example, South Africa’s multi-member human rights institution
has used a recent U.N. HRC decision—the first issued against the state—as a tool to
improve government engagement with U.N. monitoring, and to emphasize larger defi-
ciencies in its compliance with international obligations. The case concerned claims of
torture and ill treatment by a former prison inmate, Bradley McCallum, who alleged that
he experienced violent and degrading treatment during the course of his incarceration
at a prison facility in the Eastern Cape in July 2005. After the government failed to even
appear before the committee during the course of its deliberations, the U.N. commit-
tee determined South Africa had never adequately investigated McCallum’s claims and
that he had been held incommunicado for one month, in violation of the covenant.*#
Following the HRC’s decision, Judith Cohen, who heads the South African Human
Rights Commission’s (SAHRC) Parliamentary and International Affairs Unit, initiated
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a letter-writing campaign to members of South Africa’s Parliament and “all relevant
ministries,” trying to bring attention to the case.#° Unfortunately, with no procedures
in place, it took nearly one year before a parliamentary committee—the Portfolio Com-
mittee on Correctional Services—responded positively to the request.#" A stakeholder
hearing on the “prevalence of torture in correctional centres” before the committee
ensued in November 2011, which helped bring national attention to the case and the
government’s failure to implement the decision.** Furthermore, various members of
the SAHRC have picked up on the case, and Cohen notes that is has become a “key
issue” in discussions with government members.

In Cohen’s view, the case is symptomatic of South Africa’s general lack of engage-
ment with its international reporting obligations (to date, all of the state’s treaty body
reports are late, with the exception of CEDAW), and the HRC’s decision has become
a “hub” around which to press for improved compliance with all of the state’s human
rights obligations.*? The coming year promises more opportunities to link McCallum
with a range of anti-torture advocacy. These opportunities include South Africa’s second
UPR cycle, a forthcoming commemoration of the drafting of the Robben Island Guide-
lines, renewed priority on a bill to criminalize torture (which has been with the justice
department since 2003), and prioritization of the Optional Protocol to the Convention
Against Torture, which South Africa has signed but not ratified. At all of these events,

Cohen says, “McCallum will come up.”**

Implementing U.N. Decisions: Famara Koné v. Senegal

Senegal’s NHRI played a facilitating role in the U.N. Human Rights Committee’s
1994 decision in Famara Koné, where the HRC held that the victim, a Senegalese
citizen, had suffered torture and inhuman treatment at the hands of the
government.*> Following the committee’s decision, the prime minister asked
CSDH to propose a settlement.® Imbrahima Kane, a former commissioner,
recalls being appointed as a rapporteur to work on the case and the role that the
committee successfully played in negotiating an agreement between the petitioner
and the Senegalese government.*’ In 1997, the commission successfully brokered
a compromise between both parties: Mr. Koné accepted as compensation a plot of
land and a sum of CFA 500,000 (nearly 800 Euros), as well as medical insurance.*®
CSDH also played a key role in Senegal’s adoption of legislation criminalizing

torture under its domestic criminal code, consistent with the language of CAT.#°
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Recommendations

The constitutional or statutory grounding of NHRIs in a country’s domestic law puts
them in a unique position to help facilitate the implementation of international human
rights judgments. As Sonia Cardenas notes, NHRIs are themselves emblematic of “the
importance of domestic political structures,” insofar as they “reflect how government
embed international human rights norms in domestic structures, and thereby reshape

state-society relations.”#°

. NHRIs should satisfy the minimum criteria set forth in the Paris Principles
and should include as part of their formal mandate the authority to monitor the
implementation of international decisions, and to audit executive agencies for

compliance.

In order for NHRIs to play an effective role in monitoring the follow-up actions
of states, they must meet the minimum standards of independence and transpar-
ency set out in the Paris Principles. Notably, the principles require that NHRIs
have the power to recommend treaties that states should ratify and monitor
national legislation for compliance with international human rights standards.
In addition, NHRIS' remit should include the authority to monitor the execution
of international decisions/recommendations and to audit executive agencies for
compliance with court orders.

. NHRIs should be formally empowered to communicate with international courts
and treaty bodies, as well as with implementation actors at the national level.

International/regional human rights systems and institutions at the national level
need a strong, formal channel of communication. While communication between
U.N. treaty bodies and NHRIs has improved considerably in recent years, too
many NHRIs can overlook communications and lack the resources and capac-
ity to monitor events in Geneva. Indeed, in the case of McCallum, Judith Cohen
credits luck and the resourcefulness of an intern when explaining how the HRC’s
decision happened to come to the attention of the SAHRC.#*" All U.N. treaty bod-
ies should also adopt clear guidelines (or joint guidelines) on the role of NHRIs
and clarify what particular contributions they may bring to communications,
reporting, and follow-up procedures.

In turn, NHRIs should ensure that they remain closely engaged with the inter-
national systems’ follow-up machinery by, for instance, communicating with rel-
evant special rapporteurs and helping to host follow-up and oversight missions

in country. National institutions should likewise increase public education and
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awareness of the regional human rights systems and U.N. human rights sys-
tem—treaty bodies, special procedures, and the UPR—as tools for facilitating

improved implementation of international norms.

At the domestic level, NHRIs must also ensure that they communicate effec-
tively with other state actors on matters relating to implementation, including
by providing advice and substantive input on the best ways for a judgment to
be implemented. The use of inter-ministerial implementation committees that
include an NHRI representative would be a positive step, as would the establish-
ment of a national framework for cooperation between NHRIs and parliaments/
legislatures. Notably, the United Nations adopted principles towards this end in
February 2012 to help define the relationship between these two institutions.*®2
Government agents, particularly those acting in an implementing coordinating

role, should likewise strive to increase their interaction with NHRIs.

NHRIs and/or ombudsmen should have broad competencies to initiate legislation

and propose remedial measures.

NHRIs and local civil society partners can play a crucial role in assessing the
remedies that domestic governments have designed to give effect to a judgment.
Accurate, realistic information about the status and manner of implementation
helps ensure that international courts and monitoring bodies receive information
that fairly reflects the situation on the ground. To that end, international courts
and treaty bodies must ensure that their own working methods grant broad scope

for participation to NHRIs during the implementation and follow-up process.

While several NHRIs in Latin America—notably, in Colombia and Peru—cur-
rently have the power of legislative initiative, the ability to propose and amend
legislation directly remains rare. Giving NHRIs this power could speed imple-
mentation of the individual and general remedies ordered by international courts
and treaty bodies. Similarly, NHRIs should possess the ability to present new or
amended legislative proposals to sympathetic parliamentarians, such as members
of the parliamentary committee responsible for human rights, who can formally
present them. This lacks the directness of legislative initiative, but, as one com-

mentator notes, NHRIs have generally used it “effectively and with discretion.”#%

NHRIs should seek ways to link the implementation of international decisions

with a state’s broader human rights obligations.

Because NHRIs and/or ombudsmen offer a unique form of nationally institu-

tionalized pressure, they should use the power of their office to link compliance
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with international decisions to compliance with a state’s broader human rights
commitments. In particular, where judgments raise large-scale or structural prob-
lems, NHRIs should target them as advocacy issues, drawing on their unique
promotional and protective mandates to do so. Consistent with NHRIs’ broader
promotional mandates, this approach can help “generate publicity about compli-
ance patterns—to raise awareness among agencies and to make it easier for the
media to follow up on problem areas.”#*
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VI]. Conclusion

This report has sought to draw attention to the challenges raised in implementing
international human rights treaties and the judgments rendered in their name. As
states grapple with crucial questions of structure and resourcing of their human rights
systems at the U.N., regional, and sub-regional levels, domestic implementation rightly
shifts the focus to states as the first line defenders of human rights.

Meaningful compliance requires political commitment to confronting the obsta-
cles that the execution of an international judgment may present. However, as this
report has shown, compliance also requires the development of domestic structures to
facilitate this process. Domestic implementation structures—at all levels of government
—can help nurture and maintain pro-compliance constituencies, in addition to helping
embed international human rights norms into national practice. While implementation
is virtually impossible without political will, degrees of political will often translate into
degrees of implementation. Domestic structures can facilitate that process.

These structures are political as well as technical: they range from ensuring
domestic actors have the necessary political standing and authority to exert pressure in
favor of implementation, to building the administrative infrastructure needed to coor-
dinate a variety of state actors and institutions. Moreover, while the executive, legisla-
tive, and judicial branches all have important roles to play in ensuring the execution of
international decisions, the panoply of state actors who could (and should) be involved
means that implementation is always a complex, political process—one that can occur
at both competing and complementary points.
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At the same time, international human rights courts, their monitoring bodies,
and advocates should not take the creation of structures and mechanisms at face value.
Structures are only as effective as the people who create and inhabit them allow them
to be: too often the institutions designed to facilitate implementation remain, by design
or neglect, politically weak and easily marginalized. Strategy therefore matters as much
as structure. Domestic implementation structures alone will not ensure that judgments
are faithfully executed; rather, civil society actors and, where possible, NHRIs must
strategically engage, to bring pressure and attention to implementation.

Ultimately, the implementation of human rights judgments is both an act and
a process—it relies not only on the coordinated actions of political and judicial actors,
but on building national legal orders receptive to the human rights system at its inter-
national, regional, and sub-regional levels. As these systems become increasingly
entrenched in the domestic structures and processes of states, so too can the rights

they are designed to protect.
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at http://zakona2.rada.gov.ua/laws/show/vo49uyro-11 (citing ECtHR, App. No. 16447/04, Nikolay
Kucherenko v. Ukraine (February 19, 2009). Yuri Lutsenko, Ukraine’s former minister of internal
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Vargas Cullell, “A Monitoring Mechanism for Constitutional Decisions on the Costa Rican Supreme

Court,” 2012 International Congress of the Latin American Studies Association (May 21, 2012).

311. The Inter-American system itself had a profound influence on the jurisprudential direction
of Costa Rica’s Sala IV. As Gauri, Staton, and Cullell note: “[Rleformers with ties to the Inter-
American Court ... influenced [its] early decision making ... encouraging the enforcement of social
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United States Executive Order 13107 (December 10, 1998)
Implementation of Human Rights Treaties

United States Executive Order 13107 (Dec. 10, 1998)
Implementation of Human Rights Treaties

THE WHITE HOUSE

Office of the Press Secretary
For Immediate Release December 10, 1998
EXECUTIVE ORDER 13107
IMPLEMENTATION OF HUMAN RIGHTS TREATIES

By the authority vested in me as President by the Constitution and the laws
of the United States of America, and bearing in mind the obligations of the
United States pursuant to the International Covenant on Civil and Political
Rights (ICCPR), the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), the Convention on the Elimination of
All Forms of Racial Discrimination (CERD), and other relevant treaties concerned
with the protection and promotion of human rights to which the United States
is now or may become a party in the future, it is hereby ordered as follows:

Section 1. Implementation of Human Rights Obligations.

(a) It shall be the policy and practice of the Government of the United
States, being committed to the protection and promotion of human rights and
fundamental freedoms, fully to respect and implement its obligations under the
international human rights treaties to which it is a party, including the ICCPR,
the CAT, and the CERD.

(b) It shall also be the policy and practice of the Government of the United States
to promote respect for international human rights, both in our relationships
with all other countries and by working with and strengthening the various
international mechanisms for the promotion of human rights, including, inter
alia, those of the United Nations, the International Labor Organization, and the
Organization of American States.

Sec. 2. Responsibility of Executive Departments and Agencies.

(a) All executive departments and agencies (as defined in 5 U.S.C. 101-105,
including boards and commissions, and hereinafter referred to collectively as
“agency” or “agencies”) shall maintain a current awareness of United States
international human rights obligations that are relevant to their functions and
shall perform such functions so as to respect and implement those obligations
fully. The head of each agency shall designate a single contact officer who will
be responsible for overall coordination of the implementation of this order.
Under this order, all such agencies shall retain their established institutional
roles in the implementation, interpretation, and enforcement of Federal law
and policy.
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(b) The heads of agencies shall have lead responsibility, in coordination with
other appropriate agencies, for questions concerning implementation of human
rights obligations that fall within their respective operating and program
responsibilities and authorities or, to the extent that matters do not fall within
the operating and program responsibilities and authorities of any agency, that
most closely relate to their general areas of concern.

Sec. 3. Human Rights Inquiries and Complaints. Each agency shall take lead
responsibility, in coordination with other appropriate agencies, for responding
to inquiries, requests for information, and complaints about violations of human
rights obligations that fall within its areas of responsibility or, if the matter does
not fall within its areas of responsibility, referring it to the appropriate agency
for response.

Sec. 4. Interagency Working Group on Human Rights Treaties.
(a) There is hereby established an Interagency Working Group on Human Rights

Treaties for the purpose of providing guidance, oversight, and coordination with
respect to questions concerning the adherence to and implementation of human
rights obligations and related matters.

(b) The designee of the Assistant to the President for National Security Affairs
shall chair the Interagency Working Group, which shall consist of appropriate
policy and legal representatives at the Assistant Secretary level from the
Department of State, the Department of Justice, the Department of Labor, the
Department of Defense, the Joint Chiefs of Staff, and other agencies as the
chair deems appropriate. The principal members may designate alternates to
attend meetings in their stead.

(c) The principal functions of the Interagency Working Group shall include:

(i) coordinating the interagency review of any significant issues concerning the
implementation of this order and analysis and recommendations in connection
with pursuing the ratification of human rights treaties, as such questions may
from time to time arise;

(ii) coordinating the preparation of reports that are to be submitted by the
United States in fulfillment of treaty obligations;

(iii) coordinating the responses of the United States Government to complaints
against it concerning alleged human rights violations submitted to the
United Nations, the Organization of American States, and other international
organizations;

(iv) developing effective mechanisms to ensure that legislation proposed by
the Administration is reviewed for conformity with international human rights
obligations and that these obligations are taken into account in reviewing
legislation under consideration by the Congress as well;

(v) developing recommended proposals and mechanisms for improving the
monitoring of the actions by the various States, Commonwealths, and territories
of the United States and, where appropriate, of Native Americans and Federally
recognized Indian tribes, including the review of State, Commonwealth,
and territorial laws for their conformity with relevant treaties, the provision
of relevant information for reports and other monitoring purposes, and the
promotion of effective remedial mechanisms;
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(vi) developing plans for public outreach and education concerning the provisions
of the ICCPR, CAT, CERD, and other relevant treaties, and human rights-related
provisions of domestic law;

(vii) coordinating and directing an annual review of United States reservations,
declarations, and understandings to human rights treaties, and matters as to
which there have been non-trivial complaints or allegations of inconsistency
with or breach of international human rights obligations, in order to determine
whether there should be consideration of any modification of relevant
reservations, declarations, and understandings to human rights treaties, or
United States practices or laws. The results and recommendations of this

review shall be reviewed by the head of each participating agency;

(viii) making such other recommendations as it shall deem appropriate to the
President, through the Assistant to the President for National Security Affairs,
concerning United States adherence to or implementation of human rights
treaties and related matters; and

(ix) coordinating such other significant tasks in connection with human rights
treaties or international human rights institutions, including the Inter-American
Commission on Human Rights and the Special Rapporteurs and complaints
procedures established by the United Nations Human Rights Commission.

(d) The work of the Interagency Working Group shall not supplant the work
of other interagency entities, including the President’s Committee on the
International Labor Organization, that address international human rights
issues.

Sec. 5. Cooperation Among Executive Departments and Agencies. All agencies
shall cooperate in carrying out the provisions of this order. The Interagency
Working Group shall facilitate such cooperative measures.

Sec. 6. Judicial Review, Scope, and Administration.

(a) Nothing in this order shall create any right or benefit, substantive or
procedural, enforceable by any party against the United States, its agencies or

instrumentalities, its officers or employees, or any other person.

(b) This order does not supersede Federal statutes and does not impose any
justiciable obligations on the executive branch.

(c) The term “treaty obligations” shall mean treaty obligations as approved
by the Senate pursuant to Article II, section 2, clause 2 of the United States
Constitution.

(d) To the maximum extent practicable and subject to the availability of
appropriations, agencies shall carry out the provisions of this order.

WILLIAM J. CLINTON

THE WHITE HOUSE,
December 10, 1998.
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Republic of Mali, Decree No. 09-049/PM-RM DU (February 12, 2009)

PRIME MINISTER’S OFFICE REPUBLIC OF MALI
SECRETARIAT GENERAL One People - One Goal - One Faith
OF THE GOVERNMENT

DECREE No. 049 / PM-RM OF 12 FEB 2009

REGARDING THE ESTABLISHMENT, ORGANISATION, AND OPERATING
CONDITIONS OF THE INTERMINISTERIAL COMMITTEE SUPPORTING
THE PREPARATION OF INITIAL AND PERIODIC REPORTS ON THE
IMPLEMENTATION OF INTERNATIONAL CONVENTIONS RATIFIED BY MALI

THE PRIME MINISTER,
Having regard to:
The Constitution

Order No. 00-047 / P-RM of 25 September 2000 on the establishment of the
Directorate of Legal Affairs

Decree No. 00-610 / P-RM of 7 December 2000 setting the organisation and the
operating conditions of the Directorate of Legal Affairs

Decree No. 08-083 / PM-RM of 15 February 2008 on the organisation of the
Prime Minister’s Office

Decree No. 07-380 / P-RM of 28 September 2007 regarding the appointment
of the Prime Minister

Decree No. 07-383 / P-RM of 3 October 2007, as amended, regarding the
appointment of members of the Government

HEREBY DECREES:
CHAPTER I: ESTABLISHMENT AND MISSIONS

Article 1: Under the agis of the Ministry of Foreign Affairs, an Interministerial
Committee is hereby established to support the preparation of initial and periodic
reports in the context of implementing International Conventions ratified by Mali.

Article 2: The task of the Committee is to contribute to the preparation of initial
and periodic reports in the context of implementing International Conventions
ratified by Mali.

To that end, it is tasked with:

- collecting and processing all information that enables the determination of
the position of implementation at national level of International Conventions
ratified by Mali

- carrying out a periodic examination of reports prepared by the Ministry for
Foreign Affairs

- making proposals and recommendations with a view to finalising reports

- monitoring the implementation of recommendations made subsequent to
reports presented by Mali.
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2
CHAPTER II: ORGANISATION AND OPERATION

Article 3: The Committee is chaired by the representative of the Ministry of
Foreign Affairs.

It is made up of a representative of each ministerial department.

The Committee may co-opt any other person whose contribution the Committee
may feel to be of use in accomplishing its mission.

Article 4: The list of names of members of the Committee is determined by
order of the Minister of Foreign Affairs.

Article 5: The secretariat of the Committee is provided by the Directorate for
Legal Affairs.

Article 6: The Committee meets in ordinary session once every quarter. It
can meet in extraordinary session whenever needed, at the request of its
Chairperson.
Article 7: The Committee may create Commissions within itself.
Article 8: The Committee’s operating costs are met from the State budget.

CHAPTER III: FINAL PROVISIONS
Article 9: The Minister of Foreign Affairs and International Co-operation and
the Minister of Finance are each charged, in matters concerning each Ministry,
with the execution of this order, [word missing in the original: which] shall be
recorded and published in the Government Gazette.

Bamako, 12 FEB 2009

The Prime Minister

M%'rﬁa’sfﬂfér
The Minister of Foreign Affairs

and International Co-operation

Moctar Quane

The Minister of Fin
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Republic of Cameroon, Arrete No. 081 CAB/PM (April 15, 2011)

REPUBLIC OF CAMEROON PEACE - WORK - FATHERLAND

Order No. 081 / CAB / PM of 15 APR 2011, establishing and organising
an Interministerial Committee for monitoring the implementation of
recommendations and / or decisions arising from international and regional
mechanisms for the Promotion and Protection of Human Rights.

THE PRIME MINISTER and HEAD OF GOVERNMENT
Having regard to:
The Constitution

Decree no. 92 / 089 of 04 May 1992 setting out the attributions of the Prime
Minister, amended and added to by decree no. 95 / 145 bis of 04 August 1995

Decree no. 2004 / 320 of 08 December 2004 regarding the organisation of the
Government, amended and added to by decree no. 2007 / 268 of 07 September
2007

Decree 2009 / 222 of 30 June 2009 regarding the appointment of a Prime
Minister and Head of Government

ORDER

CHAPTER I
GENERAL PROVISIONS [illegible]

Article 1. (1) This order establishes and organises an Interministerial Committee
for monitoring the implementation of recommendations and / or decisions from
the United Nations Human Rights Committee and the African Commission on
Human and Peoples’ rights (ACHPR), hereinafter: the "Committee”.

[Handwritten:illegible](2) The Committee is also tasked with preparing Cameroon
for a move to Universal

Periodic Review, and with evaluating the implementation of recommendations
relating thereto.

Article 2. Working beside the Prime Minister and Head of Government, the said
Committee monitors and oversees the implementation of recommendations and
/ or decisions referred to in article 1 above.

In that regard, and in respect of monitoring the implementation of
recommendations and / or decisions made by the United National Human
Rights Commission and the African Commission on Human and People’s Rights
(ACHPR), the committee is, tasked, in particular, with:
making an inventory of the various matters raised before those bodies
- monitoring the implementation of recommendations and / or decisions
arising from the various matters decided upon
- proposing follow-up action to recommendations and / or decisions from the
aforementioned bodies
- ensuring the effectiveness of the implementation of validated proposals
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- lead all lines of thought aimed at reducing or avoiding the State being
the subject of condemnation in the context of matters appraise by the
aforementioned bodies

- to consider and to pronounce on the internalisation of certain observations
and recommendations made by those mechanisms for the promotion and
protection of human rights

- create and manage training actions in relation to promoting and protecting
human rights.

In respect of moving Cameroon to Universal Periodic Review (UPR) and evaluating
the implementation of recommendations relating thereto, the Committee is
tasked with:

- making an inventory of recommendations arising from previous sessions,
and evaluating their level of implementation

- proposing follow-up action to recommendations made with regard to the
State

- propose, for validation by the Prime Minister, appointments of members of
the Cameroonian delegation due to take part in the work of the UPR.

CHAPTER II
ORGANISATION AND FUNCTIONING

Article 3. (1) The Committee is made up as follows:

Chairperson: The Secretary General of the Prime Minister’s Department, or that

person’s representative

Members:

- a representative of the Prime Minister’s Department

- the Minister of Justice, or her / his representative

- the Minister of Foreign Affairs, or her / his representative

- the Minister for Communication, or her / his representative

- the Minister for the Promotion of Women and Families, or her / his
representative

- the Minister for Social Affairs, or her / his representative

- the Minister for Territorial Administration and Decentralisation, or her / his
representative

- the Minister for Employment and for Vocational Training, or her / his
representative

- the Minister of Defence’s Secretary of State for the Gendarmerie, or her /
his representative

- the Director General for National Security, or her / his representative

- the Chairperson of the National Commission for Human Rights and for
Liberties, or her / his representative.

(2) The Chairperson may call upon any person to take part in the Committee’s
work, by reason of that person’s competences with regard to the points to be
examined.

Article 4. (1) The Committee meets as required, upon being called by its
Chairperson.

(2) The Chairperson shall send a detailed report to the Prime Minister at the
end of each meeting.
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Article 5. To carry out its missions, the Committee has a Technical Secretariat
placed under the co-ordination of the Public and Institutional Affairs Division of
the Prime Minister’s Department.

Article 6. The composition of the Technical Secretariat is subject to the decision
of the Secretary General of the Prime Minister’s Department.

Article 7. (1) The Technical Secretariat is tasked with:

- listing all the recommendations and / or decisions referred to in article 2
above

- submit to the Committee proposals in relation to m

- monitoring communications and / or matters that are known to the bodies
referred to in article 1

- ensuring the implementation of validated proposals

— carry out all the actions with which it is tasked by the Committee

- draft Committee minutes, reports, and other documents

- maintain the Committee’s archives and documentation.

(2) The Technical Secretariat meets as needed, on convocation by its Co-ordinator.

(3) The Technical Secretariat Co-ordinator can, as needed, constitute working
groups in accordance with the Committee’s missions.

CHAPTER III
VARIOUS AND FINAL PROVISIONS

Article 8. (1) The posts of Committee Chairperson, member, and Co-ordinator
do not carry any remuneration. However, those post holders, as well as persons
invited to meetings, may receive an attendance fee and be provided with work
facilities needed to carry out their missions.

(2) The attendance fee referred to section (1) above shall be set by the
Committee Chairperson.

Article 9. (1) The Committee’s operating expenses shall be borne by the budget
of the Prime Minister’s Department.

(2) The Committee Chairperson is the Expenses Authorising Officer.
Article 10. This ordered shall be recorded, published in accordance with the

urgent procedure, then entered in the Government Gazette in French and in
English.

" Yaoundé, APR 15, 2011

E; 'RWE MINISTER and
B OF: GQ

ure]

[illegible stamp:] *
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Russia Decree No. 657 (May 20, 2011)

On the Monitoring of Law Enforcement in the Russian Federation

Decree of the President of the Russian Federation of 20.05.2011 N2 657
“On the monitoring of law enforcement in the Russian Federation”

In order to improve the legal system of the Russian Federation decrees:

A. To approve the Regulations on the monitoring of law enforcement in the
Russian Federation.

Two. To entrust the Ministry of Justice:

a) monitoring of enforcement in the Russian Federation (hereinafter—monitoring)
to implement the decisions of the Constitutional Court and rulings by the European
Court of Human Rights, in respect of which need to be taken (publication),
modified or abrogated recognition (cancel) the legislative and other normative
legal acts of the Russian Federation;

b) The function of coordinating monitoring by the federal executive bodies, and
methodological support.

Three. Government of the Russian Federation:

a) approve an annual monitoring plan;

b) report annually to the President of the Russian Federation on the results of
monitoring;

c) take into account in terms of its legislative proposals for an activity (volume),
modified, or Invalidation (repeal) laws and other normative legal acts of the
Russian Federation submitted in connection with the preparation of the report of
the President of the Russian Federation on the results of monitoring.

4. Investigative Committee of the Russian Federation, federal executive authorities
and organs of state power of subjects of the Russian Federation:

a) report annually to the Ministry of Justice:

proposals to the draft monitoring plan;

reports on the results of monitoring carried out by the said authorities;

b) take measures within their power to address identified shortcomings in the
monitoring in the legislative and (or) enforcement.

Five. Recommend:

a) The Constitutional Court of the Russian Federation, the Supreme Court of the
Russian Federation Supreme Arbitration Court of the Russian Federation, the
General Procuracy of the Russian Federation, the Commissioner for Human Rights
in the Russian Federation, the Commissioner of the President of the Russian
Federation on the Rights of the Child, the Chamber of the Russian Federation,
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the Central Election Commission of Russian Federation, Central Bank of Russian
Federation, the Public Chamber of Russian Federation, public corporations,
foundations and other organizations created by the Russian Federation on the
basis of federal law, an annual guide to the Ministry of Justice proposals to the
draft plan, monitor and report to the President of the Russian Federation on the
results of monitoring;

b) The Supreme Court of the Russian Federation and Supreme Arbitration Court
of the Russian Federation to consider the monitoring results in giving explanations
on judicial practice.

6. Amend the Regulations of the Ministry of Justice of the Russian Federation,
approved by Presidential Decree of October 13, 2004 N? 1313 “Issues of the
Ministry of Justice of the Russian Federation” (Collection of legislation of the
Russian Federation, 2004, N° 42, art. 4108, 2006, N? 12, art . in 1284; N¢ 19,
art. in 2070; N° 39, art. 4039, 2007, N2 13, art. in 1530; N° 20, art. in 2390,
2008, N? 10, art. 909; N¢ 29, art. 3473; N2 43, Art. 4921, 2010, N2 4, p. 368;
Ne 19, art. 2300), modified by adding paragraph 7, item 4.1 to read as follows:

“4.1) takes place in the established field of monitoring of enforcement in the
Russian Federation to implement the decisions of the Constitutional Court of the
Russian Federation and regulations of the European Court of Human Rights in
respect of which need to be taken (publication), modified or abrogated recognition
(cancel) the legislative and other normative legal acts of the Russian Federation,
as well as functions to coordinate the monitoring of enforcement carried out by
federal executive authorities and organs of state power of subjects of the Russian
Federation, and methodological support, .

7. To establish that the function of the monitoring carried out by federal executive
bodies within the prescribed limit the number of employees of central offices and
employees of territorial bodies of federal executive bodies, as well as within the
budget provided by these federal agencies in the federal budget.

Eight. Government of the Russian Federation in the three-month period to adopt
the method of monitoring.

President
Russian Federation

Dmitry Medvedev

The Kremlin, Moscow
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May 20, 2011
N2 657

APPROVED
Decree of the President
Russian Federation

on May 20, 2011 N° 657

Position

the monitoring of law enforcement in the Russian Federation

A. These Regulations establish a procedure for monitoring the enforcement of the
Russian Federation (hereinafter - monitoring).

Two. Monitoring provides a comprehensive and planned activities carried out by
federal authorities and state bodies of subjects of the Russian Federation within
the limits of their authority for the collection, collation, analysis and evaluation
to ensure that the information (publication), modified or abrogated recognition
(cancellation):

a) legislative and other normative legal acts of the Russian Federation—to
implement the decisions of the Constitutional Court and rulings by the European
Court of Human Rights;

b) The regulations of the President of the Russian Federation, the Government of
the Russian Federation, federal executive authorities, other government agencies,
public authorities of the Russian Federation and municipal legislation—in cases
stipulated by federal laws;

c) The regulations of the Government of the Russian Federation, federal executive
authorities, other government agencies, public authorities of the Russian
Federation and municipal legislation—in cases stipulated by acts of the President
of the Russian Federation;

d) legal acts of the Russian Federation—in the cases provided for annual
messages of the President of the Russian Federation Federal Assembly of Russian
Federation, other policy documents, instructions of the President of the Russian
Federation and the Government of the Russian Federation, the main activities of
the Government of the Russian Federation for the relevant period, and programs
of socio-economic development State;

e) regulations of the Russian Federation—in order to implement anti-corruption
policies and the elimination of corruption-factors;

f) regulations of the Russian Federation—in order to eliminate conflicts between
the regulations of equal legal force.

FROM RIGHTS TO REMEDIES

153



Three. The main purpose of monitoring is to improve the legal system of the
Russian Federation.

4. Monitoring is conducted in accordance with the monitoring plan and in
accordance with the method of its implementation.

If there is a mandate of the President of the Russian Federation or the Russian
Federation Government monitoring is carried out without changes to the Russian
Government approved monitoring plan.

The federal bodies of executive power, bodies of state power of subjects of the
Russian Federation and local authorities can monitor on their own initiative.

Five. The draft monitoring plan is developed annually by the Ministry of Justice
of the Russian Federation with regard to:

a) Annual Presidential Address to the Federal Assembly of Russian Federation;

b) decisions (sentences) of the Constitutional Court of the Russian Federation, the
European Court of Human Rights, the Supreme Court of the Russian Federation
Supreme Arbitration Court of the Russian Federation;

c) the proposals of the General Procuracy of the Russian Federation, the
Commissioner for Human Rights in the Russian Federation, the Commissioner of
the President of the Russian Federation on the Rights of the Child, the Accounts
Chamber of the Russian Federation, the Central Election Commission of the
Russian Federation, Central Bank of Russian Federation, the Public Chamber of
Russian Federation, public corporations, foundations and other organizations
created by the Russian Federation on the basis of federal law;

d) the proposals of the Investigative Committee of the Russian Federation,
federal executive authorities and organs of state power of subjects of the Russian
Federation;

e) National Anti-Corruption Plan and other policy documents, instructions of
the President of the Russian Federation and the Government of the Russian
Federation;

f) the main activities of the Government of the Russian Federation for the relevant
period;

g) the socio-economic development of the state;

h) proposals of civil society and the media.

6. The federal bodies of executive power, other federal government agencies
and public authorities of the Russian Federation in the preparation of proposals
to the draft plan for monitoring the account, within its competence proposals
of civil society and the media about the decision (the publication), modified, or
Invalidation (repeal) legislative and other normative legal acts of the Russian
Federation, received by the appropriate authority.

7. The bodies of state power of subjects of the Russian Federation in the preparation
of proposals to the draft plan proposals take into account the monitoring of the
local government.
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Eight. Specified in paragraphs “a”, *d” and “h” of paragraph 5, paragraphs 6 and
7 of these Regulations to a draft proposal of the monitoring plan submitted to the
Ministry of Justice of the Russian Federation each year, until June 1.

9. The draft monitoring plan annually, before August 1, introduced by the Ministry
of Justice in the Government of the Russian Federation.

10. The monitoring plan annually, before September 1, approved by the
Government of the Russian Federation.

11. The monitoring plan reflects:
a) sector (subsector), or a group of law regulations, and monitoring are planned;

b) the name of the federal bodies of executive power, bodies of state power of
subjects of the Russian Federation and local authorities involved in monitoring;

c) The timing of monitoring;

d) other information.

12. The federal bodies of executive power and bodies of state power of subjects
of the Russian Federation each year, until June 1, submit to the Ministry of Justice
report on the results of monitoring carried out by them in the previous year in
accordance with the monitoring plan.

The information obtained from monitoring carried out by federal authorities and
state authorities of the Russian Federation on its own initiative, may be submitted
by June 1, the Ministry of Justice to deal with these bodies.

Other agencies and organizations may submit to the Ministry of Justice until June
1, proposals for a draft report to the President of the Russian Federation on the
results of monitoring.

13. Ministry of Justice of the Russian Federation on the basis of reports of federal
executive authorities and organs of state power of subjects of the Russian
Federation on the results of monitoring carried out by them in the previous year,
and other material received by the Department prepares a draft report of the
President of the Russian Federation on the results of the monitoring plan and
proposals for legislative activities of the Government of the Russian Federation.

14. The draft report of the President of the Russian Federation on the results of
monitoring implementation of the plan summarizes the monitoring during the
previous year and made suggestions:

a) the need for (publication), modified or abrogated recognition (cancel) the
legislative and other normative legal acts of the Russian Federation;

b) measures to improve the legislative and other normative legal acts of the
Russian Federation;

c) measures to improve law enforcement;

d) on measures to enhance the effectiveness of anti-corruption;
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e) the public bodies responsible for the development of appropriate legislative and
other normative legal acts of the Russian Federation and for the implementation
of measures to improve law enforcement and combating corruption.

15. Draft report of the President of the Russian Federation on the results of the
monitoring plan and proposals to the legislative activities of the Government of
the Russian Federation each year, until August 1, sent in the prescribed manner
by the Ministry of Justice of the Russian Federation to the Government for
consideration.

The Government of the Russian Federation annually, before September 1, submit
to the President of the Russian Federation on the results of monitoring.

16. President of the Russian Federation on the basis of consideration of a report on
the results of monitoring can be tasked government agencies and organizations,
as well as officials on the development of legislative and other normative legal
acts of the Russian Federation and the adoption of other measures to implement
the proposals contained in the report.

17. Monitoring report after consideration by the President of the Russian
Federation shall be published by the Ministry of Justice in the media, as well
as posted on the official website of the President of the Russian Federation, the
Russian Government and the Ministry of Justice of the Russian Federation on the
Internet.
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Implementation Form of ECtHR Judgments, United Kingdom Ministry of Justice,
Human Rights Policy Team

Implementation of ECtHR judgments - preliminary information

This section of the form deals with basic information about the case and the
team that will be handling implementation. It should be submitted to the human
rights team at the Ministry of Justice within four weeks of the judgment being
received.

Please send this form to:

Case name:

Application number!': Date of judgment:
Judgment of the: Lead Department:

Chamber

Grand Chamber Minister with policy responsibility:

(delete as appropriate)

Lead departmental
lawyer:

Email address:

Telephone number:

Lead policy official:
Email address:

Telephone number:

Convention articles held to have been violated?:

1 The unique identifying number given to each case by the Registry of the Court. It can
usually be found towards the top of the judgment, under the name of the case e.g.
Application no. 3383/06

2 At the end of the judgment (above any dissenting opinions), the Court will summarise its
findings and list any Articles found to have been violated by the respondent Government.

Please list all the Articles that have been held to have been violated. It is not necessary
to list those where the Court has found no violation or not found it necessary to consider
the Article. Please also ensure that you include, where appropriate, if any Articles have
been found to have been violated when read in conjunction with Article 14 (the prohibition
on discrimination).
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Summary of judgment

The summary of the judgment should include the main
issues that led to the Court’s decision. Departmental legal
advisers’ clearance should always be obtained on the
content of this section.

The summary should include, but may not be limited to:

e A summary of the Court’s conclusion and the reasoning that led
to it.

e Any factors highlighted by the Court as being particularly
relevant to their decision.

e The name and section number of any statutory provisions
considered.

e Whether the violation found by the Court was systemic (e.g. a
statutory scheme or Government policy as a whole is in breach
of the Convention) or simply on the facts of the case (e.g.
complications or delay in a particular individual’s case meant a
violation occurred in those specific circumstances).

If a Chamber judgment, do you intend to seek referral to the Grand
Chamber®: Yes/No

31fa judgment has been given by a Chamber of the Court, the Government has
three months to request that the case be referred to the Grand Chamber. The Grand
Chamber will only accept a request if the case raises a serious question affecting the
interpretation or application of the Convention (or the Protocols to the Convention),
or a serious issue of general importance

If you are considering requesting referral to the Grand Chamber, it is essential to obtain
advice from departmental lawyers (and possibly Counsel), the FCO Legal Adviser and
MoJ HRD on this point.
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Stakeholders

While judgments from Strasbourg apply to the whole of the UK, devolution
means that the Lead Department will not always have the authority to implement
an adverse judgment across the UK.

Implementing a judgment often requires the co-operation from and action by
other teams or departments across Government. Similarly, judgments also need
to be implemented in other jurisdictions if they relate to an area for which
responsibility has been devolved.

Other teams across Whitehall: Think critically whether the judgment has
implications for any other department(s) and if so contact them as early as
possible in the implementation process. MoJ HRD may be able to provide advice
if necessary on whom to involve and when.

Devolved jurisdictions ‘Devolved jurisdictions’ refers to Scotland, Wales and
Northern Ireland.

If you believe the judgment may have implications for overseas territories,
please contact FCO Legal Advisers for advice, copying in MoJ HRD.

In summary, the basic principles surrounding involving devolved jurisdictions in
implementation are as follows:

e Where a judgment relates to a policy area that is NOT a devolved matter, the
judgment should be implemented across the whole of the UK by the Lead
Department.

e Where devolved matters are concerned, the Lead Administration should make
contact with the remaining administrations to establish the following:

- Agreement on a shared interpretation of the judgment

- What particular scheme, policy and/or law is in operation in each
jurisdiction

- Whether those regimes are likely to be compliant with the terms of the
judgment

- Agreement to a shared approach to implementation (between those
administrations whose current regime is not, or seen as likely not to be,
compliant).

e Unless the issue only concerns one administration (i.e. all others are compliant),
there has to be co-ordination between all the relevant administrations. The
Lead Department will be responsible for this.

It is essential that agreement is reached on a shared view of the judgment
and approach to implementing it. If agreement cannot be reached, contact the
MoJ HRD immediately for further advice and support. If a judgment contains
both devolved and non-devolved matters, contact Mol Human Rights team for
advice.
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Appendix Il
Implementation Legislation

«  Colombia Law No. 288 (July 5, 1996)
. Peru Law No. 27.775 (June 27, 2002)

«  Ukraine Law No. 3477-IV (February 23, 2006)
On the Enforcement of Judgments and the Application of the Case Law
of the European Court of Human Rights

« ltaly Law No. 12 (January 19, 2006)
Provisions on the Implementation of the Decisions of the European
Court of Human Rights



Colombia Law No. 288 (July 5, 1996)

Unofficial translation by CEJIL; law not available in English

Annex Il of the publication “Implementing the decisions of the Inter American System
of Human Rights, Contributions for the legislative process”, CEJIL, 2009, available
at www.cejil.org/en/publicaciones

Colombia

Law
Law N° 288, July 5th, 1996

Establishes instruments for the payment of damages to victims of human rights
violations by virtue of orders of determined international human rights bodies.

The Congress of Colombia

Decrees:

Article 1. The National Government has to pay, accordingly to the fulfillment of the
procedures established in the present law, the payment of damages caused by human
rights violations that have been declared, or will be declared, in express decisions of
international human rights bodies that will be mentioned in this law.

Article 2. For the purposes of the present law conciliations or damages settlements can
only be fixed regarding those cases of human rights violations that comply with the following
requirements:

That there exists a prior, written and express judgment issued by the Human Rights
Committee of the International Pact of Civil and Political Rights or of the Inter-American
Human Rights Commission, which concludes in a concrete case that the Colombian State
has committed human rights violations and that it establishes that it should indemnify the
corresponding damages.

That there exists a prior favorable opinion on the fulfillment of the decision of the international
human rights body that has to be issued by a Committee constituted by: the Ministry of the
Interior; the Ministry of Foreign Relations; the Ministry of Justice and Law; and the Ministry
of National Defense.

Paragraph 1. The Committee will pronounce a favorable opinion on the fulfillment of
the judgment of the International Human Rights Body in all the cases that comply with all
the factual and legal conditions established in the Political Constitution and in applicable
international treaties. For this it must be taken into account, among other elements, the
collected evidence and the decisions taken in the judicial, administrative, or internal
disciplinary proceedings and in actions taken before the respective international body.
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Paragraph 2. When the Committee considers that the conditions established in the prior
paragraph are not met, it should communicate this to the National Government so that they
can present a legal brief or bring the appropriate appeal, if any, against the judgment in
question before the competent international body. In any case, if the applicable international
treaty does not contemplate a second instance or if the term to appeal the judgment has
expired, the Committee should render favorable opinion on the fulfillment of the judgment
of the international body.

Paragraph 3. The Committee has forty-five (45) days, counted from the official notification of
the pronouncement of the concerned international body, in order to emit the corresponding
opinion.

The mentioned period of time will begin from the date in which the present Law enters into
in force, in respect of the pronouncements of the international human rights bodies that
have issued prior to said date.

Paragraph 4. There will be place for the procedure established in the present law, even
if the actions established in the domestic law had expired, for the effect of obtaining the
indemnity of damages for acts of human rights violations, always and when the requirements
established in this article are met.

Article 3. If the Committee emits favorable opinion on the fulfillment of the judgment of
the international body, the National Government will solicit a settlement hearing before
an agent of the Public Ministry attached to the Contentious Administrative Tribunal that
would be competent, according with internal law, in order to settle the controversy object
to settlement, in a term not to exceed thirty (30) days.

Upon receipt of the request, the agent of the Public Ministry should summon the interested
parties so that they can meet before it and present the means of evidence that will be settled
to demonstrate their legitimate interest and the amount of the damages.

The agent of the Public Ministry will serve notice of the provided evidence and of the
formulated claims by those involved to the National Government and will summon the
parties to a settlement hearing.

The Ombudsman will be summoned to the settlement proceedings.

Article 4. The public entity to which the public server responsible for the acts has
been linked, will proceed to determine by mutual agreement with the persons that have
demonstrated legitimate interest, and based on the means of evidence that are part of the
procedure, the amount of the payment of the damages.
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The settlement will be about the amount of the compensation. For the valuation of the
damages the criteria of current national jurisprudence will be applied.

In any case, only the damages that are duly proven and that have a direct causal link with the
facts that are object of the judgment of the international body will be recognized.

Article 5. The settlement established in the present Law can be advanced during the
contentious administrative proceeding initiated in order to obtain the payment of damages
derived from the same acts that are referred to in the judgment of the international human
rights body, even when the opportunity to have settlement in such body has precluded.

Article 6. For the purpose of the payment of damages that will be object of the settlement,
the evidence that will be taken into consideration, amongst others, are those that were
presented in judicial proceedings; internal administrative or disciplinary and, especially,
those valued by the international body to issue the corresponding decision.

Article 7. If an agreement is reached, the parties will sign an act that will be presented
to the Public Ministry for his approval. Said act will be immediately sent to the respective
Contentious Administrative Tribunal in order for the corresponding appointed Magistrate
to decide if the settlement resulted harmful for the State’s patrimonial interests, or if it can
be nullified. In either of these cases, the Magistrate will dictate a reasoned ruling stating
his decision.

Article 8. The document approving the settlement will have the status of a recognized
judicial credit and effects of a definitively settled judicial decision and, by thus, will put an
end to the entire process that has been initiated against the State by the beneficiaries of
the compensation in relation with the facts pertaining to the settlement.

Article 9. In the matters of the settlement procedure not established in the present Law, the
Law 23 of 1991 will be applied, and all other legal provisions and regulations that regulate
settlements.
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Article 10. If a decision is produced that declares a settlement agreement as damaging to
the patrimonial interests of the State or invalid, those interested can:

a) Reformulate before the Magistrate that knew the case the terms of the
settlement, in order to facilitate a possible approval; b)if the nullity is not absolute,
rectify it and submit the settlement agreement once again to consideration of
the Magistrate; y c) turn to the proceedings provided for in the following article.

Article 11. If no agreement is reached after the settlement procedure is concluded, those
interested can go before the competent Contentious Administrative Tribunal, to process the
liquidation of damages through the incidental procedure, according to what is provided for in
articles 135 and the following of the Civil Procedures Code. In the process of said incident,
arbitration proceedings can be held.

The decision about the incident of regulation of damages will be adopted by the Tribunal
in the terms established in the Contentious Administrative Code and could be appealed
accordingly to the procedures established by law.

Article 12. The indemnities that are paid or are made according to this Law, will activate
the action of repetition that is established in the second subsection of article 90 of the
Political Constitution.

Article 13. The Ministry of Justice will designate the employees of the National Government
who can have access to the administrative, disciplinary, and judicial files, including the files
before the military criminal jurisdiction, in order to be able to act before the international
human rights bodies and, when it is the case, to verify the identity of those who should
benefit from the indemnities that concern the present Law, and also the amount of the
damages that have to be established.

Article 14. The power given to the National Government by the present Law should be
exercised in the form that avoids the phenomenon of double or excessive payment of
damages.

Article 15. The National Government will send a copy of all the procedure to the respective
international human rights body, for the effects provided in the applicable international
instruments.
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Article 16. The present Law is in force from the date of its enactment.

The President of the Senate of the Republic,

Julio César Guerra Tulena.

The Secretary General of the honorable Senate of the Republic,

Pedro Pumarejo Vega.

The President of the honorable House of Representatives,
Rodrigo Rivera Salazar.
The Secretary General of the honorable House of Representatives,

Diego Vivas Tafur.

Republic of Colombia — National Government

Published and enforced. In Santa Fe de Bogota, D.C. July 5, 1996.
Ernesto Samper Pizano

Minister of the Interior, Horacio Serpa Uribe.

Minister of Foreign Relations, Rodrigo Pardo Garcia-Pefia.

Minister of Justice and Law, Carlos Eduardo Medellin Becerra.
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Peru Law No. 27.775 (June 27, 2002)

Peru
Law
Unofficial translation by CEJIL; law not available in English

Annex Il of the publication “Implementing the decisions of the Inter American
System of Human Rights, Contributions for the legislative process”, CEJIL, 2009,

available at www.cejil.org/en/publicaciones

Law N° 27.775, June 27th, 2002
Regulates the procedure for the execution of judgments emitted by supranational tribunals.

(..)

Article 1. The Purpose of the Law. It is declared of national interest the observance of
judgments emitted in proceedings continued against the Peruvian State by International
Tribunals set up by Treaties that have been ratified by Peru according to the Political
Constitution.

Article 2. Rules on the execution of Supranational Judgments. Judgments emitted
by International Tribunals set up according to Treaties that Peru is party to, that contain
condemnation of payment of a sum of money in the concept of compensation for damages
on behalf of the State or that are merely declarative: are executed in accordance with the
following rules of procedure:

a) Competence.

The judgment emitted by the International Tribunal will be transcribed by the
Ministry of Foreign Relations to the President of the Supreme Court, who will remit
it to the Court in which internal jurisdiction was exhausted, ordering its execution
by the Specialized or Mixed Judge that knew about the previous proceeding. In
the case that there is no prior internal process, it will be ordered that the competent
Specialized or Mixed Judge will know the execution of the resolution.

b) Proceedings for the execution of a resolution that orders the payment of a
specific amount of money.

If the judgment contains condemnation of payment of a sum of money, the Judge
referred to in subsection a) of this article orders that the Minister of Justice is
notified in order to carry out the payment ordered in the judgment, in the period
of ten days.
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c) Proceedings for the payment of an undetermined amount of money.

If the judgment contains a condemnation of payment of a sum of money to be
determined, the Specialized or Mixed Judge referred to in subsection a) of this
article will serve notice of the request of the executant with the evidential means
that he has offered, to the Ministry of Justice within the period of ten days. The
representative of the Ministry of Justice can object exclusively about the amount
expected, offering evidential means. Once the objection has been formulated or
without it, the Judge will order the incorporation of the pertinent evidential means
in a conciliatory hearing, all this in a period no longer than 30 days and the Tribunal
will pronounce its resolution within the next 15 days. The appeal will be granted
with suspensive effect and will be resolved by the appropriate Superior Court in
the same time.

d) Process to set the patrimonial responsibility and the compensation amount, in
said case.

If the judgment contains a declaration that the party has suffered damages
different to the violated right or as a consequence of the facts discussed in the
international process and the latter has not included such right in order to invoke it
before the internal jurisdiction, the party should file an appropriate claim according
to the process of abridged procedures provided in Title 11 of the Fifth Section of
the Civil Procedures Code.

e) Execution of Provisional Measures

In the cases that the Court grants provisional measures, whether it is regarding
matters that are in its knowledge, or rather, at the request of the Inter-American
Commission before the Court, they should be complied with immediately, the
appropriate Specialized or Mixed Judge should order its execution within the time
period of 24 hours of receipt of the communication of the respective decision.

Article 3. Processing of different claims. The claims of the party that are different to
the reparations ordered or declared in the contents of the judgment of the International
Tribunal are subject to the jurisdiction and the procedural channels established in the Civil
Procedures Code.

Article 4. Non pecuniary damages. Within the period of ten days of receipt of the
communication of the Supreme Court, the Judge that exhausted the internal Jurisdiction will
order the concerned state organs and institutions, whichever they are, the suspension of the
situation that gave origin to the referred judgment, indicating the adoption of the necessary
measures. In the case that the judgment refers to a judicial resolution, the competent Judge
has to adopt the necessary actions in order to restore the situation to the state in which they
were before the violation that was declared in the judgment.
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Article 5. Right of Repetition. After the personal responsibility of the authority, official, or
public employee that gave motive to the international proceedings has been established, the
State, represented by the corresponding Attorney General, will initiate judicial procedures in
order to obtain the recovery of the damage that has been caused to the State.

Article 6. Communication on the Compliance of Judgments. The Supreme Court of
Justice of the Republic will inform, through the Ministry of Foreign Relations to the Inter-
American Court of Human Rights, the measures that have been adopted in compliance with
the judgment.

The beneficiary will be periodically informed of the measures that are adopted in compliance
with the judgment.

Article 7. Budget Planning. The Ministry of Justice will incorporate and maintain in
its budgetary documents an item that serves as sufficient funds to exclusively attend to
the payment of sums of money in the concept of reparation of damages imposed by the
judgments of International Tribunals in procedures related to human rights violations, as
well as the payment of sums to be determined in the resolutions of the proceedings that are
referred to in the subsection c) and d) of Article 2 of this Law.

If the item is insufficient to attend to its objective, the pertinent provisions of the Urgency
Decree N° 055-2001 will apply, which establishes the proceedings for the payment of sums
ordered by judicial mandate in processes against the State.

Article 8. Arbitral Channels. In the cases mentioned in the subhead e) and d) of Article 2,
the parties can request that the determination of the amount to be paid; and the patrimonial
responsibility and the compensation amount in its case, are processed through an arbitral
procedure of optional character, for this purposes the State’s General Attorney of the Ministry
of Justice has to be duly authorized for it. The arbitral procedure will be ruled by the law on
the subject-matter.

Article 9. Revoke legal provisions. All legal provisions that are opposed to the current Law
should be revoked.

Communicate to the President of the Republic for its promulgation. In Lima, on the twenty-
seventh day of the month of June of two thousand two.

Carlos Ferrero, President of Congress of the Republic.
Henry Pease Garcia, First Vice-President of the Congress of the Republic.
To the Constitutional President of the Republic
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AS SUCH:
| declare that it be published and carried out.

Given in the House of Government, in Lima, on the fifth day of the month of July of the year
two thousand two.

Alejandro Toledo, Constitutional President of the Republic.
Fernando Olivera Vega, Minister of Justice.
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Ukraine Law No. 3477-1V (February 23, 2006)
On the Enforcement of Judgments and the Application of the Case Law of the European
Court of Human Rights

The text below is an unofficial translation of the implementation law that was approved by
the Ukrainian parliament in 2006. Amendments to the law were passed in 2010; however,
an English translation of the 2010 version is not yet available. As a general matter, the
amendments were technical, not substantive, in nature. For example, the definitions of
“judgment” and “creditor” were amended (Article 1), while a short summary of European
Court judgments now has to be published within ten days rather than three, and only in
the “official gazette” of the government (Article 4). In addition, notification of a judgment
must now be sent within ten (not three) days after the government agent is informed that
a judgment has become final (Article 5); a similar change of terms can be found in Articles
7 and 11. Some changes to the legislation also concern the procedure for execution:
the amended law now stipulates that the government agent must send out proposals
for general measures on a quarterly basis, rather than within one month of a judgment
becoming final (Article 14). The amended implementation law (available only in Ukrainian)
may be accessed at http://zakon2.rada.gov.ua/laws/show/3477-15.

LAW OF UKRAINE

ON THE ENFORCEMENT OF JUDGMENTS AND THE APPLICATION OF THE
CASE-LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS

This Law regulates relations emanating from: the State’s obligation to enforce judgments
of the European Court of Human Rights in cases against Ukraine; the necessity to eliminate
reasons of violation by Ukraine of the Convention for the Protection of Human Rights and
Fundamental Freedoms and protocols thereto; the need to implement European human
rights standards into legal and administrative practice of Ukraine; and the necessity to
create conditions to reduce the number of applications before the European Court of
Human Rights against Ukraine.

SECTION 1. GENERAL PROVISIONS

Article 1. Definitions

1.1 For the purposes of this Law the following terms shall be used in the following
meaning:

the Convention - the 1950 Convention for the Protection of Human Rights and
Fundamental Freedoms and Protocols thereto agreed to be binding by the Verkhovna Rada
of Ukraine;

the Court - the European Court of Human Rights;

the Commission — the European Commission of Human Rights;

the Court’s case-law - the case-law of the European Court of Human Rights and the
European Commission of Human Rights;
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Judgment - a) a final judgment of the European Court of Human Rights in a case
against Ukraine, declaring a violation of the Convention for the Protection of Human Rights
and Fundamental Freedoms; b) a final judgment of the European Court of Human Rights
on just satisfaction in cases against Ukraine; c) judgments (decisions) of the European
Court of Human Rights on a friendly settlement in cases against Ukraine;

Creditor — a) an applicant (his/her representative or successor) before the European
Court of Human Rights in a case against Ukraine in whose favour the Court rendered
its judgment or with whom a friendly settlement was effected; b) a person (a group of
persons) in whose favour the Court found in its judgment an obligation of Ukraine upon
an inter-State case;

Compensation - a) an amount of just satisfaction, defined in the Court’s judgment
in accordance with Article 41 of the Convention for the Protection of Human Rights and
Fundamental Freedoms; b) an amount of payment referred to in the Court’s judgment
(decision) on a friendly settlement to be paid in favour of Creditor;

Enforcement of judgment - a) payment of compensation to Creditor and taking of
additional individual measures; b) taking of general measures;

Representative body - a body in charge of representation of Ukraine before the
European Court of Human Rights and of the enforcement of a judgment rendered by the
latter;

Original text — an official text compiled in an official language of the Council of
Europe of: a) the 1950 Convention for the Protection of Human Rights and Fundamental
Freedoms and Protocols thereto; b) judgments and decisions of the European Court of
Human Rights; c) decisions of the European Commission of Human Rights.

Article 2. Enforcement of Judgments

2.1. Judgments are binding and subject to enforcement throughout the whole
territory of Ukraine pursuant to Article 46 of the Convention.

2.2. Procedure for the enforcement of Judgments is determined by the present Law,
the Law of Ukraine “On Enforcement Proceedings”, and other legislative acts subject to
peculiarities provided for by the present Law.

Article 3. Financing of expenses for the enforcement of Judgments

3.1. Judgments shall be enforced at the expense of the State Budget of Ukraine.

SECTION 2. ACCESS TO JUDGMENTS
Article 4. Summary of a Judgment

4.1. Representative body within three days from receipt of a notification that a
Judgment has become final shall prepare and submit for the publication in the “Government’s
Currier” [Uriadovyi Kurier] and the “Voice of Ukraine” [Golos Ukrayiny] newspapers
a summary of the Judgment in Ukrainian (hereinafter referred to as “a summary of a
Judgment”) which shall contain:

a) an official title of the Judgment in original and in Ukrainian translation;

b) number of the application before the Court;
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c) the date of the Judgment;

d) brief statement of facts in the case;

e) brief statement of law in the case;

f) translation of the resolving part of the Judgment.

4.2. The newspapers mentioned in Article 4.1. shall publish the summary of the
Judgment within seven days from its receipt.

Article 5. Notification of the Judgment

5.1. Representative body shall send the summary and a copy of the authentic text
of the Judgment to the Creditor, the Ombudsperson, all state bodies, officials, and other
persons directly affected by the Judgment.

Article 6. Translation and publication of the Judgment

6.1. With the aim of taking general measures the State ensures the translation into
Ukrainian and the publication of full texts of Judgments in a publication specialized in the
Court’s case-law and disseminated in the legal community.

6.2. Authenticity of translations of full texts of Judgments shall be certified by the
Representative body.

6.3. Representative body shall select on a competitive basis an edition, which will
translate and publish the full texts of Judgments, as well as order the necessary quantity
of copies of that edition to provide courts, prosecutor’s offices and justice, law-enforcement
and security services bodies, penitentiaries and other interested agencies with it.

6.4. The state body in charge of courts’ material-organizational support shall provide
judges with the translation of full texts of Judgments.

SECTION 3. ENFORCEMENT OF JUDGMENTS

Article 7. Enforcement of a Judgment with regard to the payment of
compensation

7.1. Representative body within three days from receipt of the Court’s notification
that a Judgment has become final shall:

a) notify Creditor and explain his/her right to file an application with the State
Bailiff’s Office on the payment of compensation; the application shall contain
the data of the Creditor’s bank account for the transfer of funds;

b) send to the State Bailiff’s Office the authentic text of the Judgment and the
translation of the resolving part thereof. The authenticity of the translation is
certified by the Representative body;

The State Bailiff’s Office within three days from receipt of documents specified in
Article 7.1.(b) shall open enforcement proceedings.

7.2. Failure of the Creditor to submit an application on the payment of compensation
shall not halt the enforcement of the Judgment.
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Article 8. Payment of a compensation

8.1. Payment of compensation to the Creditor shall be effected within three months
from the date when the Judgment has become final.

8.2. In case of failure to pay compensation within the time-limits set forth in Article
4.1. a simple interest shall be payable on the above amount in accordance with the
Judgment.

8.3. Within one month after the opening of the enforcement proceedings the State
Bailiff’s Office shall send the ruling on the opening of the enforcement proceedings and
documents specified in Article 7.1.(b) of this Law to the State Treasury of Ukraine.

8.4. The State Treasury of Ukraine within 10 days from the date of receipt of the
documents mentioned in Article 8.3. of this Law shall transfer the money from the relevant
budgetary program of the State Budget of Ukraine to the bank account specified by the
Creditor; in case of absence of the latter money shall be transferred to the deposit account
of the State Bailiff’s Office.

8.5. The confirmation of the transfer received from the State Treasury of Ukraine is
a ground for the State Bailiff’s Office to close the enforcement proceedings.

8.6. The State Bailiff's Office within three days shall send to the Representative body
the ruling on closure of the enforcement proceedings as well as the confirmation of the
transfer of money.

Article 9. Certain aspects of the payment of compensation

9.1. In cases when it is impossible to identify the place of residence (location) of
the Creditor—natural person as well as in case of death of the Creditor—natural person or
reorganisation/liquidation of the Creditor—legal entity, the amount of compensation shall
be transferred to the deposit account of the State Bailiff's Office. The same procedure shall
be used in the case specified in Article 7.2 .of this Law.

9.2. The amount of compensation deposited in the account of the State Bailiff’s Office
shall be transferred to:

a) the Creditor’s account after his/her submission of the required application;

b) accounts of heirs of the Creditor—natural person after they have presented
duly certified documents entitle them to obtain the heritage;

c) account of successor of the reorganised Creditor—legal entity after it have
presented duly certified documents proving the succession;

d) accounts of the founders (participants, shareholders) of the liquidated
Creditor—legal entity after the have submitted court decisions confirming their
status of founders (participants, shareholders) of the liquidated Creditor—legal
entity at the moment of liquidation and determining the share of compensation
to be paid to each of the founders (participants, shareholders).

9.3. Information on the availability of funds on the deposit account of the State
Bailiff's Office the State Bailiff’s Office shall send to the Representative body for the further
notification of the Committee of Ministers of the Council of Europe.

9.4. Representative body shall act as the claimant in cases concerning indemnification
of losses inflicted on the State Budget of Ukraine as a result of payment of compensation
and shall be obliged to lodge such a claim with a court within three months from the
moment specified in Article 8.4. of this Law.

174 APPENDICES



Article 10. Additional individual measures

10.1. Additional individual measures shall be taken in addition to the payment of
compensation and are aimed at restoring the infringed rights of the Creditor.

10.2. Additional individual measures include:

a)

b)

restoring, as far as possible, the previous status which the Creditor has had
before his/her Conventional rights were breached (restitutio in integrum);

measures, except for compensation, envisaged in the Court’s judgment
(decision) on a friendly settlement.

10.3. The previous status of the Creditor shall be restored, inter alia, by means of:

a)

b)

repeat consideration of the case by the court, including the reopening of
proceedings in the case;

repeat consideration of the case by the administrative body.

Article 11. Actions which the Representative body shall take
with regard to additional individual measures

11.1. Representative body within three days from receipt of the Court’s notification
that the Judgment has become final shall:

a)

b)

send the Creditor a notification explaining his/her right to initiate proceedings
on the review of his/her case and/or to reopen the proceedings in compliance
with current legislation;

notify the bodies in charge of the execution of additional individual measures
specified in the Court’s judgment (decision) on a friendly settlement about the
contents, manner and terms of these measures’ execution. This notification
shall be appended with translation of the judgment (decision) on a friendly
settlement the authenticity of which is certified by the Representative body.

11.2 Control over the execution of additional individual measures specified in the
Court’s judgment on a friendly settlement is exercised by the Representative body.

11.3 Representative body - while exercising the control as provided for in Article
11.2. of this Law - shall be entitled to request from the bodies in charge of the execution
of additional individual measures specified in the Court’s judgment on a friendly settlement
information on the course and results of these measures’ execution as well as to present
a motion to the Prime Minister of Ukraine to secure the execution of additional individual

measures.

Article 12. Actions which the bodies in charge of the execution of additional

individual measures shall take

12.1. The bodies in charge of the execution of additional individual measures shall:

a)

b)

immediately and within the time-limit set forth in the Judgment and/or current
legislation execute additional individual measures;

provide information about the course and results of additional individual
measures’ execution upon requests of the Representative body;
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o)

d)

a)

b)
c)
d)

e)

a)
b)
c)
d)
e)

effectively and without undue delays reply to submissions by the Representative
body;

inform the Representative body about the completion of additional individual
measures’ execution.

Article 13. General measures

13.1. General measures shall be taken by the State in order to secure the respect
of Convention’s provisions the violation of which has been found in Judgment, to eliminate
underlying systemic problems which are at the heart of violation found by the Court as
well as to eliminate the reasons for submission to the Court of applications against Ukraine
caused by the problem which has been already considered by the Court.

13.2. General measures are aimed at eliminating underlying systemic problem
indicated in Judgment as well as its origin through:

amendments to the current legislation and changes in the practice of its
application;

changes in administrative practice;
legal review of the draft legislation;

professional training on the Convention and the Court’s case-law of prosecutors,
lawyers, law-enforcement bodies’ officers, immigration service employees,
other persons whose professional activity is connected with law enforcement
and restriction of person’s liberty;

other measures, which shall be determined under the supervision of the
Committee of Ministers of the Council of Europe by the respondent State in
accordance with Judgment. These measures shall be aimed at eliminating
underlying systemic problems, ceasing violations of the Convention caused by
these shortcomings and securing the maximum redress for these violations.

Article 14. Actions which the Representative body shall take
with regard to general measures

14.1. Representative body within one month from receipt of the Court’s notification
that Judgment has become final shall prepare and send to the Cabinet of Ministers of
Ukraine a motion on general measures (hereinafter referred to as “the Motion”).

14.2. The Motion shall contain proposals on settlement of an underlying systemic
problem indicated in the Judgment as well as its origin, namely:

analysis of circumstances which caused the breach of the Convention;
proposals as to the amendments to the current legislation;

proposals as to the changes in administrative practice;

proposals to be taken into account during the drafting of laws;

proposals as to the professional training on the Convention and the
Court’s case-law of judges, prosecutors, lawyers, law-enforcement officers,
immigration service employees, and other persons whose professional activity
is connected with law enforcement and restriction person’s liberty;

176 APPENDICES




f) proposals as to other general measures aimed at eliminating the underlying
systemic problems, ceasing violations of the Convention caused by these
shortcomings and securing the maximum redress for these violations.

g) list of central executive bodies in charge of execution of measures proposed
in the Motion.

14.3. Representative body, at the same time, shall prepare an analytical review for
the Supreme Court of Ukraine which shall include:

a) analysis of circumstances which caused the breach of the Convention;

b) proposals on the bringing of national courts’ case-law in line with requirements
of the Convention.

14.4. Representative body, at the same time, shall prepare and send to the
secretariat of the Verkhovna Rada of Ukraine proposals to be taken into account during
the drafting of laws.

Article 15. Actions which the Cabinet of Ministers of Ukraine shall take
with regard to general measures

15.1. The Prime Minister of Ukraine, following the Motion provided in Article 14 of
this Law, shall determine central executive bodies in charge of the execution of general
measures and immediately provide them with relevant instructions.

15.2. The central executive body determined in the Prime Minister’s instruction,
within the term set in the instruction, shall:

a) ensure, within his/her competence, the adoption of acts to execute general
measures and control the enforcement thereof;

b) make a submission to the Cabinet of Ministers of Ukraine on the adopting of
new, abolishing or amending active acts of national legislation.

15.3. The Cabinet of Ministers of Ukraine shall:

a) adopt, within its competence, acts to execute general measures;

b) submit to the Verkhovna Rada of Ukraine according to the legislative initiative
procedure draft laws proposals on the adopting of new, abolishing or amending
of active laws.

15.4. These acts shall be adopted and relevant draft laws shall be submitted by the
Cabinet of Ministers of Ukraine to the Verkhovna Rada of Ukraine within three months from
the date when the Prime Minister of Ukraine has issued the instruction specified in Article
15.1. of this Law.

Article 16. Responsibility for the non-execution or improper execution of
Judgments

16.1 Those officials who are in charge of the execution of Judgments and failed to
execute it or did it improperly shall bear administrative, civil, or criminal responsibility as
provided for by laws of Ukraine.
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SECTION 4. APPLICATION OF THE CONVENTION AND THE CASE-LAW OF THE
EUROPEAN COURT OF HUMAN RIGHTS IN UKRAINE

Article 17. Application by courts

17.1. While adjudicating cases courts shall apply the Convention and the case-law
of the Court as a source of law.
Article 18. Order reference

18.1. In order to make a reference to the text of the Convention courts shall use
the official translation of the Convention into Ukrainian (hereinafter referred to as “the
translation”).

18.2. In order to make a reference to judgments and decisions of the Court and
decisions of the Commission courts shall use translations published in the outlet specified
in Article 6 of this Law.

18.3. In case of the absence of the translation of Judgment or decision of the Court
or decision of the Commission, courts shall use their original texts.

18.4. If a linguistic discrepancy between the translation and the original text is
found, courts shall use the original text.

18.5. If a linguistic discrepancy between the original texts is found and/or if need
be to carry out a linguistic interpretation of the original text courts shall use the relevant
case-law of the Court.

Article 19. Application in the legislative sphere and administrative practice

19.1. Representative body shall carry out a legal review of all draft laws, as well as
by-laws subject to state registration, as to their compliance with the Convention and shall
prepare an opinion thereon.

19.2. If the review specified in part 1 of this Article was not carried out or an opinion
on the inconsistency of the by-law was issued, its state registration refused.

19.3. Representative body shall provide regular and reasonably periodic examination
of current legislation on its consistency with the Convention and the Court’s case-law,
especially in the spheres relating to the activity of law-enforcement bodies, criminal
proceedings, and restriction of liberty.

19.4. Following the examination set forth in Article 19.3. of this Law, the
Representative body shall submit proposals to the Cabinet of Ministers of Ukraine on
amendments to the current legislation in order to bring it in conformity with requirements
of the Convention and the relevant Court’s case-law.

19.5. The ministries and departments shall provide within their competence a
systematic control over the adherence of administrative practice to the Convention and
the Court’s case-law.
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SECTION 5. FINAL PROVISIONS
1. This Law shall enter into force on the date of its publication.
2. The Cabinet of Ministers of Ukraine shall:

1) within one month from the entrance into force of this law:
. bring its acts in line with this Law;

. ensure that acts of the central executive bodies are brought in line with
this Law;

2) take action and, if necessary, submit proposals to the Verkhovna Rada of
Ukraine on the incorporation of questions of the study of the Convention and
the Court’s case-law in:

. qualifying requirements for some categories of judges, prosecutors,
advocates, and notaries;

. programmes of initial training and further raising of qualification of
judges, prosecutors, advocates, law-enforcement officers, immigration
service employees, and other persons whose professional activity is
connected with law enforcement and restriction of person’s liberty.

3) annually envisage in a separate budgetary program of the draft State Budget

of Ukraine the funds for the enforcement of Judgments of the European Court
of Human Rights.

President of Ukraine V.Yushchenko

Kyiv, 23 February 2006
No. 3477-1IV
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Italy Law No. 12 (January 19, 2006)

Provisions on the Implementation of the Decisions of the European Court of Human Rights

Official Gazette n. 15 of 19 January 2006
LAW n. 12 of 19 January 2006

Provisions on the implementation of the decisions of the European Court of
Human Rights

The Chamber of Deputies and the Senate of the Republic approved;

THE PRESIDENT OF THE REPUBLIC
promulgates
the following law:
Article 1

1. At Article 5, paragraph 3, of law no. 400 of 23 August 1988, the following
shall be added after letter a):

“a-bis) shall promote the fulfilment of the tasks falling under the competence
of the Government consequent to the decisions of the European Court of Human
Rights given in respect of the Italian State; shall promptly communicate those
decisions to the two Houses of Parliament for their exam by the competent
parliamentary standing Committee and submit yearly to Parliament a report on
the state of implementation of those decisions;”.

This law, bearing the seal of State, shall be included in the Official Collection
of the Legislation of the Italian Republic [Raccolta ufficiale degli atti normativi
della Repubblica italiana]. It shall be the obligation of anyone entitled to do so
to comply and obtain compliance with it as a law of the State.

Done at Rome, on 9 January 2006
CIAMPI
Berlusconi, President of the Council of Ministers

Paragraph 3 of Article 5 of law no. 400 of 23 August 1988, as amended by Law n.
12 of 9 January 2006 (Provisions on the implementation of the decisions of the
European Court of Human Rights), reads as follows:

“3. The President of the Council of Ministers, either directly or delegating one of
his Ministers:

a) [omitted];

“a-bis) shall promote the fulfiiment of the tasks falling under the competence
of the Government consequent to the decisions of the European Court of Human
Rights given in respect of the Italian State; shall promptly communicate those
decisions to the two Houses of Parliament for their exam by the competent
parliamentary standing Committee and submit yearly to Parliament a report on
the state of implementation of those decisions;”
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Appendix Il
Parliamentary Joint Committees
on Human Rights

«  Parliament of The United Kingdom of Great Britain, Standing

Orders of the House of Commons—Public Business 2002(2)
§ 152B
«  Guidance for Departments on Responding to Court Judgments on

Human Rights, HL Paper 85/HC 455

«  Parliament of Australia, Human Rights (Parliamentary Scrutiny)

Act 2011, No. 186 (December 7, 2011)
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Parliament of The United Kingdom of Great Britain, Standing Orders of the House of
Commons—Public Business 2002(2) {j 152B

Parliament of The United Kingdom of Great Britain
Standing Orders of the House of Commons
Public Business 2002 (2) § 152B

152B.—(1) There shall be a select committee, to consist of six  statutory

Members, to join with the committee appointed by the Lords as the  Instruments

Joint Committee on Human Rights. (Joint
Committee).

(2) The committee shall consider—

(a) matters relating to human rights in the United Kingdom
(but excluding consideration of individual cases);

(b) proposals for remedial orders, draft remedial orders and
remedial orders made under Section 10 of and laid under
Schedule 2 to the Human Rights Act 1998; and

(c) in respect of draft remedial orders and remedial orders,
whether the special attention of the House should
be drawn to them on any of the grounds specified in
Standing Order No. 151 (Statutory Instruments (Joint
Committee)).

(3) The committee shall report to the House—

(a) in relation to any document containing proposals laid
before the House under paragraph 3 of the said Schedule
2, its recommendation whether a draft order in the same
terms as the proposals should be laid before the House;
or

(b) in relation to any draft order laid under paragraph 2 of
the said Schedule 2, its recommendation whether the
draft order should be approved;

and the committee may report to the House on any matter arising
from its consideration of the said proposals or draft orders.

(4) The committee shall report to the House in respect of any
original order laid under paragraph 4 of the said Schedule 2, its
recommendation whether—

(a) the order should be approved in the form in which it was
originally laid before Parliament; or
(b) that the order should be replaced by a new order
modifying the provisions of the original order; or
(c) that the order should not be approved,
and the committee may report to the House on any matter arising

from its consideration of the said order or any replacement
order.
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(5) The quorum of the committee shall be three, except that for the
purposes of taking evidence, the quorum shall be two.

(6) Unless the House otherwise orders, each Member nominated to
the committee shall continue to be a member of it for the remainder
of the Parliament.

(7) The committee shall have power—

(a) to send for persons, papers and records, to sit notwith-
standing any adjournment of the House, to adjourn from
place to place, and to report from time to time; and

(b) to appoint specialist advisers either to supply informa-
tion which is not readily available or to elucidate matters
of complexity within the committee’s order of refer-
ence.
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Guidance for Departments on Responding to Court Judgments on Human Rights,
HL Paper 85/HC 455

Guidance for Departments on Responding to Court Judgments on Human Rights

HL Paper 85/HC 455

Annex: Guidance for Departments on Responding to Court Judgments on
Human Rights

1. The Government takes seriously its obligation to respond fully and in good time to
judgments of the European Court of Human Rights. It is also committed to responding
effectively and rapidly to declarations of incompatibility once they are no longer
subject to appeal. The Government has agreed to keep the Joint Committee on Human
Rights (JCHR) informed of its plans for the implementation of each judgment of the
European Court of Human Rights finding a breach of human rights by the UK.[190]
The Government has also agreed to keep the JCHR closely informed following a
declaration of incompatibility by a UK court.

2. This Guidance is intended to assist Government departments by explaining the
Committee's method of scrutinising the Government's response to human rights
judgments and by setting out the Committee's expectations in relation to both the
timing and content of the information provided by the Government. It seeks to draw
together and rationalise previous recommendations made by the Committee, so that
a comprehensive account of the Committee's expectations is available in one place.

WHEN DOES THE COMMITTEE'S SCRUTINY OF THE GOVERNMENT RESPONSE TO
COURT JUDGMENTS BEGIN?

3. The Committee will begin to consider any compatibility issues raised by judgments
of the European Court of Human Rights or declarations of incompatibility even before
the judgment or declaration is final. The Committee's scrutiny of the Government's
response will include consideration of the likelihood of success of any appeal against
a declaration of incompatibility, or of any request for a reference to the Grand
Chamber, or subsequent reference. Where the Committee considers that such an
appeal, or reference to the Grand Chamber, has little prospect of success, it may make
recommendations about the general measures necessary if there is an opportunity to
remedy the incompatibility even before the judgment becomes final.[191] However,
the Committee only reports in its implementation of judgments reports on the
Government's response to judgments which have become final.

4. In the case of judgments of the European Court of Human Rights this is defined
by Article 44 of the European Convention itself:

. A judgment of the Grand Chamber is final.[192]

A judgment of a Chamber becomes final:[193]

. when the parties declare that they will not request that the case be referred to
the Grand Chamber; or
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. three months after the date of the judgment, if reference of the case to the
Grand Chamber has not been requested; or

. when the request to refer is rejected by the Grand Chamber.

5. In the case of declarations of incompatibility by UK courts, the declaration becomes
final when the period for appealing against the judgment has expired and no appeal
has been lodged.

WITH WHOM WILL THE COMMITTEE CORRESPOND?

6. The Committee regards the Human Rights Division in the Ministry of Justice as
its central point of contact with the Government concerning the implementation of
judgments of the European Court of Human Rights and Government responses to
declarations of incompatibility.

7. The Committee may also correspond directly with the department or departments
responsible for the particular area of law or policy affected by the court judgment.
TIMETABLE FOR IMPLEMENTATION

8. The Committee accepts that a rigid, one-size-fits-all timetable for implementation
of European Court of Human Rights judgments, or responding to declarations of
incompatibility, is neither realistic nor desirable. The identification of the appropriate
remedial measures is likely to involve a process, involving the consultation of relevant
stakeholders and, in the case of judgments of the European Court of Human Rights,
discussions between national authorities and the Committee of Ministers.

9. However, the remedying of an incompatibility with the Convention should be
swift as well as full. The Committee therefore expects the Government's remedial
action following Court judgments to follow a target timetable, and will expect the
Government to provide reasoned justifications for any departures from that timetable.

WHEN SHOULD THE COMMITTEE BE NOTIFIED OF COURT JUDGMENTS AND WHAT
INFORMATION SHOULD BE PROVIDED?

10. The Ministry of Justice, working with the Foreign Office, should notify the
Committee of any judgment of the European Court of Human Rights in an application
against the UK and of any declaration of incompatibility made by a UK court under s.
4 of the Human Rights Act 1998 as soon as reasonably practicable and in any event
within 14 days of the date of the judgment.

11. In the case of declarations of incompatibility, it would be helpful to the Committee
if the Ministry of Justice could at the same time provide a copy of the judgment of
the court if it is not readily available, and the full text of the declaration in question
if it is not set out in full in the judgment.

12. Where the judgment is a judgment of a Chamber of the European Court of
Human Rights, the Government should indicate whether it is considering requesting
that the case be referred to the Grand Chamber. Where the judgment is a judgment
making a declaration of incompatibility, the Government should indicate whether it is
considering appealing against the judgment.
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13. Where the Government has decided not to request a referral of the case to the
Grand Chamber, or to appeal against the making of the declaration of incompatibility,
the Ministry of Justice or the relevant Minister should inform the Committee of the
reasons for that decision.

14. The letter of notification should identify the lead department and identify the
official to be treated as the official with lead responsibility for the matter in the
department, along with their contact details.

WHEN SHOULD THE COMMITTEE BE INFORMED OF HOW THE GOVERNMENT PLANS
TO RESPOND AND WHAT INFORMATION SHOULD BE PROVIDED?

15. The Committee normally expects the Government to have reached a detailed
decision about how to implement a judgment of the European Court of Human Rights,
or respond to a declaration of incompatibility, within four months of the date of
the judgment. The Ministry of Justice, or the relevant department, should write to
the Committee, setting out the Government's detailed plans for responding to the
judgment, including the following:

. Whether the Government considers that any general measures are required in
order to remedy the incompatibility;

. If the Government does not consider any remedial action necessary, its reasons
for this view;

. Whether the Government intends to use the remedial order process to remedy
the incompatibility;

. The measures the Government is intending to take to respond to the judgment;
and
. An indicative timetable for taking the necessary measures.

16. Where it is still not possible to state what measures will be taken, the letter should
set out the steps to be taken to decide what the measures will be (e.g. a proposed
consultation) with an indicative timetable for such steps.

17. The Government should keep the Committee updated about any changes or
relevant developments in its plans.

18. In the case of judgments of the European Court of Human Rights, the Government
should provide the Committee with a copy of its Action Plan provided to the Committee
of Ministers at the same time as it is submitted to the Committee of Ministers.
The Government should also provide the Committee with copies of all subsequent
significant submissions to the Committee of Ministers, at the same time as they are
sent to the Committee of Ministers.

19. Final decisions about how to remedy incompatibilities identified in Court judgments
should normally be made no later than six months after the date of the final judgment.

20. If the Government is not able to meet the target timetable it should write to the
Committee explaining the reasons why it is unable to meet the target. The Committee
will scrutinise the reasons given by the Government for not being able to meet the
target timetable in a particular case. If the Committee is not satisfied that there is a
good reason for the delay in meeting the target timetable, it will report to both Houses
that the delay in remedying the incompatibility is unjustifiable.
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21. The Committee will continue to monitor progress towards the implementation of
judgments on which it has previously reported.

WHEN SHOULD A REMEDIAL ORDER BE USED?

22. The relevant Minister may proceed by way of Remedial Order only if he or she
considers that there are "compelling reasons" for doing so0.[194] When deciding
whether there are compelling reasons for proceeding by way of Remedial Order,
the Minister should take into account the impact of the incompatibility on particular
individuals and the need to remedy incompatibilities with Convention rights as
speedily as possible. The Committee has urged the Government to make greater use
of Remedial Orders in appropriate cases in order to remedy incompatibilities more
swiftly.

WHEN SHOULD THE URGENT PROCEDURE BE USED?

23. If the Minister decides to proceed by way of Remedial Order, he or she may
proceed by the urgent or the non-urgent procedure, taking into account:

. The significance of the rights which are, or might be, affected by the
incompatibility;

. The seriousness of the consequences of identifiable individuals or groups from
allowing the continuance of an incompatibility with any right;

. The number of people affected;

. The adequacy of compensation arrangements as a way of mitigating the effects

of the incompatibility; and

. Alternative ways of mitigating the effect of the incompatibility pending
amendment to primary legislation.

24. The decisive factor in deciding whether to adopt the urgent or non-urgent
procedure for a Remedial Order should be the current and foreseeable impact of the
incompatibility it remedies on anyone who might be affected by it.[195]

WHAT GENERAL INFORMATION ABOUT SYSTEMS FOR IMPLEMENTATION DOES THE
COMMITTEE EXPECT?

25. In addition to the information sought above in relation to the general measures
necessary to remedy incompatibilities with the Convention, the Committee also
expects to be provided with more general information about how the Government's
systems for responding fully and swiftly to court judgments concerning human rights
are working in practice.

26. Two months before the Minister with responsibility for human rights gives oral
evidence to the Committee, it will ask the Government for a memorandum covering:

i) all judgments in leading cases against the UK, or declarations of incompatibility,
since the last evidence session;

i) a summary of the measures taken to implement such judgments, and any other
outstanding judgments;

iii)  the UK's record on implementation according to the latest available statistics
from the Council of Europe;

iv)  the progress made towards the implementation of Committee of Ministers'
recommendations on national implementation; and
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V) the implications of Strasbourg judgments against other States for the UK's legal
system.

FULL IMPLEMENTATION

27. When deciding what remedial action is required the Committee expects the
Government to demonstrate a commitment to full implementation rather than minimal
compliance with court judgments. The Committee therefore expects the remedial
action proposed by the Government not only to prevent a repeat of identical violations
in the future but also to prevent future violations which are predictable as a result of
the judgment in question.[196]

28. The Committee considers that the powers to make remedial orders in the Human
Rights Act 1998[197] are wide enough to permit the use of Remedial Orders for this
purpose.[198]

WHEN DOES THE COMMITTEE'S SCRUTINY OF THE GOVERNMENT'S RESPONSE TO
COURT JUDGMENTS STOP?

29. The Committee's formal monitoring of the Government's response to judgments
of the European Court of Human Rights will stop when the Committee of Ministers
has made a decision to close its supervision of the case.

30. The Committee's formal monitoring of the Government's response to a declaration
of incompatibility will stop when the Committee is satisfied that the incompatibility
which is the subject of the declaration has been removed.

31. Where the remedying of the incompatibility requires legislation, the Committee
will not regard the incompatibility as having been remedied until the legislation is in
force.[199]

CORRESPONDENCE

32. The Committee may write to the Ministry of Justice or the relevant department
shortly after the judgment, and before receiving the letter referred to above, if it
considers that the need for remedial action is urgent in view of the impact on those
affected, or if there are additional specific questions it wishes to ask arising out of
the judgment. The Ministry of Justice will be copied in to any correspondence with
the Department

FURTHER INFORMATION

33. The Committee may seek further information from the department at any point
during its scrutiny of the Government's response. Information may be sought by
informal contact at official level. However, anything which may be contentious will be
dealt with in a letter from the Chair to the Minister which will be published with the
Committee's report.

INVOLVEMENT OF CIVIL SOCIETY

34. The Committee actively seeks the involvement of civil society in its scrutiny of the
Government's response to court judgments concerning human rights. It publishes all
correspondence with the Government on its website shortly after it has been sent or
received. It may from time to time publish a press notice identifying the issues which
it is scrutinising and inviting submissions in relation to those issues.[200]
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CO-ORDINATION WITH COUNCIL OF EUROPE BODIES

35. The Committee intends to achieve closer co-ordination of its work monitoring the
implementation of Strasbourg judgments with the work of Council of Europe bodies
on the same subject. The Committee's staff are in close contact with officials at the
Department for the Execution of Judgments at the Secretariat of the Committee of
Ministers and with officials in the secretariat to the Legal Affairs and Human Rights
Committee of the Parliamentary Assembly of the Council of Europe.

WHEN WILL THE COMMITTEE REPORT?
36. The Committee aims to report annually.
THE COMMITTEE'S REPORT

37. The Committee will consider both the adequacy and expeditiousness of the
Government's response to Court judgments since its last report on the subject and
will report thereon to Parliament. The Committee may comment on the Government's
justification for any delay in implementation and may itself recommend general
measures to remedy the incompatibility if it is not satisfied that the Government's
response is adequate.[201] The Committee's report will cover progress made in
responding to judgments which are outstanding.

38. The Committee's report will also consider the adequacy of the Government's
systems and procedures for responding to Court judgments on human rights and may
make recommendations for improving those arrangements, in particular with a view
to enhancing Parliament's role.

39. Correspondence with the Department concerned or the Ministry of Justice will
normally be published with the Committee's Report.

GOVERNMENT RESPONSE

40. The Committee expects a response to its Report by the Government, in accordance
with the normal convention for replying to select committee reports.[202]

ANNUAL DEBATE IN PARLIAMENT

41. The Committee will seek to ensure that there is an annual parliamentary debate
on its Report on the Government's Response to Human Rights Judgments and the
Government's Response to the Committee's report.

AMENDMENTS TO BILLS TO GIVE EFFECT TO THE COMMITTEE'S RECOMMENDATIONS
42. Where appropriate the Committee may, in its legislative scrutiny work, propose
amendments to Bills to give effect to its recommendations in its work on human rights
judgments, for example by amending the law to remove an incompatibility.[203]
FOLLOW UP

43. The Committee may follow up its work on implementation of judgments by

inquiring into whether the measures adopted to remedy the incompatibility have in
practice prevented more violations from arising.
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REVIEW

44. The Committee will keep this guidance under review in light of its experience of
monitoring the Government's responses to court judgments in practice.

190 The Government Response (2009), p. 6. Back

191 See e.g. Ninth Report of Session 2009-10, Legislative scrutiny: Crime and
Security Bill; Personal Care at Home Bill; Children, Schools and Families Bill, HL 67/HC
402, paras 1.82 - 1.97, recommending amendments to the stop and search provisions
in the Crime and Security Bill to give effect to the Chamber judgment in Gillan and
Quinton v UK where, in the Committee's view, the prospects of the Government
succeeding before the Grand Chamber were remote. Back

192 Article 44(1) ECHR. Back
193 Article 44(2) ECHR. Back
194 Section 10(2) and (3)(b) Human Rights Act 1998. Back

195 Seventh Report of Session 2001-02, Making of Remedial Orders, HL Paper 58/
HC 473 Back

196 See e.g. Sixteenth Report of Session 2005-06, Proposal for a Draft Marriage Act
(1949) Remedial Order 2006, HL 154/HC 1022 paras 8-9. Back

197 Section 10(1)(b) and Schedule 2 HRA 1998. Back

198 Twenty Ninth Report of Session 2005-06, The Draft Marriage Act 1949 (Remedial)
Order, paras 6 - 10. Back

199 See, for example, the concern expressed above, paras 115-118, about the failure
to bring into force the amendment to the Mobile Homes Act which is necessary to
remedy the incompatibility identified by the European Court of Human Rights in
Connors v UK. Back

200 See e.g. JCHR Press Notice No. 58 of Session 2008-09, Call for Evidence:
Implementation of Strasbourg Judgments and Declarations of incompatibility (30
July 2009) http://www.parliament.uk/parliamentary_committees/joint_committee_
on_human_rights/declarations_of_incompatibility.cfm Back

201 See for example, the Committee's report on the implementation of the decision
in S & Marper v UK, considered above in paras 38 - 55. Back

202 The Committee was very critical of the Government for taking more than a year
and a half to respond to its recommendations about the Government's systems for
implementing judgments in its 2006-07 monitoring report: see e.g. Third Monitoring
Report at paras 8-9. The Committee's Second Report was published in June 2007 and
the Government's Response to the "systemic issues" part of the report was published
in January 2009. Back
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203 See e.g. Scrutiny reports on Employment Bill (Seventeenth Report of Session
2007-08, Legislative Scrutiny, HL 95/HC 501paras 1.1-1.31) (amendment proposed
to give effect to Committee's recommendation in relation to ASLEF v UK); Housing
and Regeneration Bill (Seventeenth Report of Session 2007-08, Legislative Scrutiny,
HL 95/HC 501, paras 2.29-2.37) (earlier amendments proposed to give effect to
Committee's recommendation in relation to Connors v UK and new amendments to
give effect to recommendation in relation to declaration of incompatibility in Morris v
Westminster City Council). Back
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Part1 Preliminary

Section 1

Part 1—Preliminary

1 Short title

This Act may be cited as the Human Rights (Parliamentary
Scrutiny) Act 2011.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
1. Sections 1to3  The day this Act receives the Royal Assent. 7 December
and anything in 2011

this Act not
elsewhere covered

by this table
2. Parts 2, 3 and The later of: 4 January 2012
4 (a) 1 January 2011; and
(b) the 28th day after this Act receives the
Royal Assent.
Note: This table relates only to the provisions of this Act as originally
enacted. It will not be amended to deal with any later amendments of
this Act.

(2) Any information in Column 3 of the table is not part of this Act.
Information may be inserted in this column, or information in it
may be edited, in any published version of this Act.

3 Definitions
(1) In this Act:

2 Human Rights (Parliamentary Scrutiny) Act 2011 No. 186, 2011
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Preliminary Part1

Section 3

human rights means the rights and freedoms recognised or
declared by the following international instruments:
(a) the International Convention on the Elimination of all Forms
of Racial Discrimination done at New York on 21 December
1965 ([1975] ATS 40);
(b) the International Covenant on Economic, Social and Cultural
Rights done at New York on 16 December 1966 ([1976] ATS
5);
(c) the International Covenant on Civil and Political Rights done
at New York on 16 December 1966 ([1980] ATS 23);
(d) the Convention on the Elimination of All Forms of
Discrimination Against Women done at New York on
18 December 1979 ([1983] ATS 9);
(e) the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment done at New York on
10 December 1984 ([1989] ATS 21);
(f) the Convention on the Rights of the Child done at New York
on 20 November 1989 ([1991] ATS 4);
(g) the Convention on the Rights of Persons with Disabilities
done at New York on 13 December 2006 ([2008] ATS 12).
Note: In 2011, the text of an international agreement in the Australian Treaty

Series was accessible through the Australian Treaties Library on the
AustLII website (www.austlii.edu.au).

member means a member of the Committee.

rule-maker has the same meaning as in the Légis/ative Instruments
Act 2003.

the Committee means the Parliamentary Joint Committee on
Human Rights for the time being constituted under this Act.

@

-

In the definition of ~uman rights in subsection (1), the reference to
the rights and freedoms recognised or declared by an international
instrument is to be read as a reference to the rights and freedoms
recognised or declared by the instrument as it applies to Australia.

Human Rights (Parliamentary Scrutiny) Act 2011 No. 186, 2011 3
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Part 2 Parliamentary Joint Committee on Human Rights

Section 4

Part 2—Parliamentary Joint Committee on Human
Rights

4 Parliamentary Joint Committee on Human Rights

As soon as practicable after the commencement of the first session
of each Parliament, a joint committee of members of the
Parliament, to be known as the Parliamentary Joint Committee on
Human Rights, is to be appointed according to the practice of the
Parliament.

5 Membership of the Committee

(1) The Committee is to consist of 10 members:
(a) 5 members of the Senate appointed by the Senate; and

(b) 5 members of the House of Representatives appointed by that
House.

(2) A member of the Parliament is not eligible for appointment as a
member of the Committee if he or she is:
(a) a Minister; or
(b) the President of the Senate; or
(c) the Speaker of the House of Representatives; or

(d) the Deputy-President and Chair of Committees of the Senate;
or

(e) the Chair of Committees of the House of Representatives.

(3) A member ceases to hold office:
(a) when the House of Representatives expires by effluxion of
time or is dissolved; or
(b) if he or she becomes the holder of an office specified in any
of the paragraphs of subsection (2); or
(c) if he or she ceases to be a member of the House of the
Parliament by which he or she was appointed; or

4 Human Rights (Parliamentary Scrutiny) Act 2011 No. 186, 2011
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Parliamentary Joint Committee on Human Rights Part 2

Section 6

(d) if he or she resigns his or her office as provided by
subsection (4) or (5).

(4) A member appointed by the Senate may resign his or her office by
writing signed by him or her and delivered to the President of the
Senate.

(5) A member appointed by the House of Representatives may resign
his or her office by writing signed by him or her and delivered to
the Speaker of that House.

(6) Either House of the Parliament may appoint one of its members to
fill a vacancy amongst the members of the Committee appointed
by that House.

6 Powers and proceedings of the Committee

All matters relating to the powers and proceedings of the
Committee are to be determined by resolution of both Houses of
the Parliament.

7 Functions of the Committee

The Committee has the following functions:

(a) to examine Bills for Acts, and legislative instruments, that
come before either House of the Parliament for compatibility
with human rights, and to report to both Houses of the
Parliament on that issue;

(b) to examine Acts for compatibility with human rights, and to
report to both Houses of the Parliament on that issue;

(c) to inquire into any matter relating to human rights which is
referred to it by the Attorney-General, and to report to both
Houses of the Parliament on that matter.

Human Rights (Parliamentary Scrutiny) Act 2011 No. 186, 2011 5
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Part 3 Statements of compatibility

Section 8

Part 3—Statements of compatibility

8 Statements of compatibility in relation to Bills

(1) A member of Parliament who proposes to introduce a Bill for an
Act into a House of the Parliament must cause a statement of
compatibility to be prepared in respect of that Bill.

(2) A member of Parliament who introduces a Bill for an Act into a
House of the Parliament, or another member acting on his or her
behalf, must cause the statement of compatibility prepared under
subsection (1) to be presented to the House.

(3) A statement of compatibility must include an assessment of
whether the Bill is compatible with human rights.

(4) A statement of compatibility prepared under subsection (1) is not
binding on any court or tribunal.

(5) A failure to comply with this section in relation to a Bill that
becomes an Act does not affect the validity, operation or
enforcement of the Act or any other provision of a law of the
Commonwealth.

9 Statements of compatibility in relation to certain legislative
instruments

(1) The rule-maker in relation to a legislative instrument to which
section 42 (disallowance) of the Légis/ative Instruments Act 2003
applies must cause a statement of compatibility to be prepared in
respect of that legislative instrument.

Note: The statement of compatibility must be included in the explanatory
statement relating to the legislative instrument (see the definition of
explanatory statement in section 4 of the Legis/ative Instruments Act

2003).

(2) A statement of compatibility must include an assessment of
whether the legislative instrument is compatible with human rights.
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ComLaw Authoritative Act C2011A00186

FROM RIGHTS TO REMEDIES

199



Statements of compatibility Part 3

Section 9

(3) A statement of compatibility prepared under subsection (1) is not
binding on any court or tribunal.

(4) A failure to comply with this section in relation to a legislative
instrument does not affect the validity, operation or enforcement of
the instrument or any other provision of a law of the
Commonwealth.

Human Rights (Parliamentary Scrutiny) Act 2011 No. 186, 2011 7
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Part 4 Regulations

Section 10

Part 4—Regulations

10 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted to be prescribed by this Act; or
(b) necessary or convenient to be prescribed for carrying out or

giving effect to this Act.

[Minister’s second reading speech made in—
House of Representatives on 30 September 2010
Senate on 24 November 2010)

(Vl 94/1 0) uman Rights (Parliamentary Scrutiny) Act 2011

No. 186, 2011
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Appendix IV
National Human Rights Institutions

GA Resolution 48/134 (December 20, 1993)—Principles Relating to the
Status of National Institutions (The Paris Principles)
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GA Resolution 48/134 (December 20, 1993)—Principles Relating to the Status of

National Institutions (The Paris Principles)

Principles relating to the Status of National Institutions
(The Paris Principles)

Adopted by General Assembly resolution 48/134 of 20 December 1993
Competence and responsibilities
1. A national institution shall be vested with competence to promote and protect human rights.

2. A national institution shall be given as broad a mandate as possible, which shall be clearly
set forth in a constitutional or legislative text, specifying its composition and its sphere of
competence.

3. A national institution shall, inter alia, have the following responsibilities:

(a) To submit to the Government, Parliament and any other competent body, on an advisory
basis either at the request of the authorities concerned or through the exercise of its power to
hear a matter without higher referral, opinions, recommendations, proposals and reports on
any matters concerning the promotion and protection of human rights; the national institution
may decide to publicize them; these opinions, recommendations, proposals and

reports, as well as any prerogative of the national institution, shall relate to the following areas:

(i) Any legislative or administrative provisions, as well as provisions relating to judicial
organizations, intended to preserve and extend the protection of human rights; in that
connection, the national institution shall examine the legislation and administrative provisions
in force, as well as bills and proposals, and shall make such recommendations as it deems
appropriate in order to ensure that these provisions conform to the fundamental principles of
human rights; it shall, if necessary, recommend the adoption of new legislation, the
amendment of legislation in force and the adoption or amendment of administrative measures;

(i) Any situation of violation of human rights which it decides to take up;

(iii) The preparation of reports on the national situation with regard to human rights in general,
and on more specific matters;

(iv) Drawing the attention of the Government to situations in any part of the country where
human rights are violated and making proposals to it for initiatives to put an end to such
situations and, where necessary, expressing an opinion on the positions and reactions of the
Government;

(b) To promote and ensure the harmonization of national legislation regulations and practices
with the international human rights instruments to which the State is a party, and their
effective implementation;

(c) To encourage ratification of the above-mentioned instruments or accession to those
instruments, and to ensure their implementation;

(d) To contribute to the reports which States are required to submit to United Nations bodies
and committees, and to regional institutions, pursuant to their treaty obligations and, where
necessary, to express an opinion on the subject, with due respect for their independence;
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(e) To cooperate with the United Nations and any other organization in the United Nations
system, the regional institutions and the national institutions of other countries that are
competent in the areas of the promotion and protection of human rights;

(f) To assist in the formulation of programmes for the teaching of, and research into, human
rights and to take part in their execution in schools, universities and professional circles;

(g) To publicize human rights and efforts to combat all forms of discrimination, in particular
racial discrimination, by increasing public awareness, especially through information and
education and by making use of all press organs.

Composition and guarantees of independence and pluralism

1. The composition of the national institution and the appointment of its members, whether by
means of an election or otherwise, shall be established in accordance with a procedure which
affords all necessary guarantees to ensure the pluralist representation of the social forces (of
civilian society)

involved in the promotion and protection of human rights, particularly by powers which will
enable effective cooperation to be established with, or through the presence of, representatives
of:

(a) Non-governmental organizations responsible for human rights and efforts to combat racial
discrimination, trade unions, concerned social and professional organizations, for example,
associations of lawyers, doctors, journalists and eminent scientists;

(b) Trends in philosophical or religious thought;
(c) Universities and qualified experts;
(d) Parliament;

(e) Government departments (if these are included, their representatives should participate in
the deliberations only in an advisory capacity).

2. The national institution shall have an infrastructure which is suited to the smooth conduct of
its activities, in particular adequate funding. The purpose of this funding should be to enable
it to have its own staff and premises, in order to be independent of the Government and not
be subject to financial control which might affect its independence.

3. In order to ensure a stable mandate for the members of the national institution, without
which there can be no real independence, their appointment shall be effected by an official act
which shall establish the specific duration of the mandate. This mandate may be renewable,
provided that the pluralism of the institution's membership is ensured.

Methods of operation
Within the framework of its operation, the national institution shall:
(a) Freely consider any questions falling within its competence, whether they are submitted

by the Government or taken up by it without referral to a higher authority, on the proposal of
its members or of any petitioner;
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(b) Hear any person and obtain any information and any documents necessary for assessing
situations falling within its competence;

(c) Address public opinion directly or through any press organ, particularly in order to publicize
its opinions and recommendations;

(d) Meet on a regular basis and whenever necessary in the presence of all its members after
they have been duly convened;

(e) Establish working groups from among its members as necessary, and set up local or
regional sections to assist it in discharging its functions;

(f) Maintain consultation with the other bodies, whether jurisdictional or otherwise, responsible
for the promotion and protection of human rights (in particular ombudsmen, mediators and
similar institutions);

(g) In view of the fundamental role played by the non-governmental organizations in expanding
the work of the national institutions, develop relations with the non-governmental organizations
devoted to promoting and protecting human rights, to economic and social development, to
combating racism, to protecting particularly vulnerable groups (especially children, migrant
workers, refugees, physically and mentally disabled persons) or to specialized areas.

Additional principles concerning the status of commissions
with quasi-jurisdictional competence

A national institution may be authorized to hear and consider complaints and petitions
concerning individual situations. Cases may be brought before it by individuals, their
representatives, third parties, non-governmental organizations, associations of trade unions
or any other representative organizations. In such circumstances, and without prejudice to
the principles stated above concerning the other powers of the commissions, the functions
entrusted to them may be based on the following principles:

(a) Seeking an amicable settlement through conciliation or, within the limits prescribed by the
law, through binding decisions or, where necessary, on the basis of confidentiality;

(b) Informing the party who filed the petition of his rights, in particular the remedies available
to him, and promoting his access to them;

(c) Hearing any complaints or petitions or transmitting them to any other competent authority
within the limits prescribed by the law;

(d) Making recommendations to the competent authorities, especially by proposing amendments
or reforms of the laws, regulations and administrative practices, especially if they have created
the difficulties encountered by the persons filing the petitions in order to assert their rights.
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Open Society Justice Initiative

The Open Society Justice Initiative uses law to protect and empower people around
the world. Through litigation, advocacy, research, and technical assistance, the Justice
Initiative promotes human rights and builds legal capacity for open societies. We foster
accountability for international crimes, combat racial discrimination and statelessness,
support criminal justice reform, address abuses related to national security and
counterterrorism, expand freedom of information and expression, and stem corruption
linked to the exploitation of natural resources. Our staff are based in Abuja, Amsterdam,
Bishkek, Brussels, Budapest, Freetown, The Hague, London, Mexico City, New York,
Paris, Phnom Penh, Santo Domingo, and Washington, D.C.

The Justice Initiative is governed by a Board composed of the following members:
Chaloka Beyani, Maja Daruwala, Yonko Grozev, Asma Jahangir, Anthony Lester QC,
Jenny S. Martinez, Juan E. Méndez, Herman Schwartz, Christopher E. Stone, and L.
Muthoni Wanyeki.

The staff includes James A. Goldston, executive director; Robert O. Varenik,
program director; Zaza Namoradze, Budapest office director; Kelly Askin, senior legal
officer, international justice; David Berry, senior officer, communications; Sandra
Coliver, senior legal officer, freedom of information and expression; Tracey Gurd,
senior advocacy officer; Julia Harrington Reddy, senior legal officer, equality and
citizenship; Ken Hurwitz, senior legal officer, anticorruption; Katy Mainelli, director of
administration; Chidi Odinkalu, senior legal officer, Africa; Martin Schonteich, senior
legal officer, national criminal justice; Amrit Singh, senior legal officer, national security

and counterterrorism; and Rupert Skilbeck, litigation director.

www.justiceinitiative.org

Open Society Foundations

The Open Society Foundations work to build vibrant and tolerant democracies whose
governments are accountable to their citizens. Working with local communities in more
than 100 countries, the Open Society Foundations support justice and human rights,
freedom of expression, and access to public health and education.

www.opensocietyfoundations.org









Too often, the decisions and recommendations of inter-
national legal bodies charged with protecting human rights
are ignored by states unable or unwilling to implement them.
When the United Nations Committee on the Elimination of
Discrimination Against Women ruled against Hungary in the
case of A.S. v. Hungary, it took more than three years to ensure
that the government implemented the committee’s decision.
The struggle of Ms. A.S. to achieve justice—through a maze
of domestic courts, executive ministries, and the Hungarian
legislature—highlights the challenges involved in ensuring

that states live up to their legal obligations.

From Rights to Remedies explores these challenges by
examining how international human rights decisions and
recommendations are implemented at the national level. It
analyzes the strategies and structures—within the executive
branch, legislatures, and domestic courts—that can either
promote or thwart implementation. It also looks at the special
role that national human rights institutions have to play in

the execution process.

By combining analysis with recommendations, model laws,
and case studies that span the European, Inter-American, and
African systems, as well as the UN treaty bodies, From Rights
to Remedies offers both a political and legal roadmap to more

effective domestic implementation.
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