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| nt roduction

1. In resolution 1992/28 of 27 August 1992, the Sub-Comm ssion entrusted
M. Awn Shawkat Al -Khasawneh and M. R bot Hatano, as Special Rapporteurs,
with preparing a prelimnary study on the hunan rights di nensions of
popul ati on transfer, including the inplantation of settlers and settlenents,
and requested themto examne, in the prelimnary study, the policy and
practice of population transfer, in the broadest sense, with a viewto
outlining the issues to be analysed in further reports, in particular the

| egal and human rights inplications of population transfer and the application
of existing human rights principles and instruments, and to subnit the
prelimnary study to the Sub-Comm ssion at its forty-fifth session.

2. Thi s deci si on was endorsed by the Conmission on Human Rights, at its
forty-ninth session, in decision 1993/104 of 4 NMarch 1993 and approved by the
Econom ¢ and Social Council, by its decision 1993/228 of 28 July 1993.

3. In resolution 1993/34 of 25 August 1993, the Sub-Comm ssion, at its
forty-fifth session, took note with appreciation of the prelimnary report on
the human rights dinmensions of popul ation transfer, including the inplantation
of settlers and settlements (E/ ON 4/ Sub.2/1993/17 and Corr.1) subnitted by

M. Awn Shawkat Al -Khasawneh and M. R bot Hatano, which found, inter alia,
that popul ation transfer is, prima facie, unlawful and violates a nunber of
rights affirmed in human rights and humanitarian |aw for both transferred and
recei ving popul ati ons, and endorsed the concl usi ons and reconmendati ons of the
prelimnary report. Furthernore, the Sub-Comm ssion regretted that M. Hatano
was unable to be further involved in the work on this subject as one of the
Speci al Rapporteurs, and requested M. Al -Khasawneh, as Special Rapporteur, to
continue the study on the human rights di nmensions of popul ation transfer,
including the inplantation of settlers and settlenents, and to submt a
progress report on the question to the Sub-Commission at its

forty-sixth session.

4. In the sanme resol ution the Sub- Commission invited the Comm ssion on
Human R ghts, at its fiftieth session, to request the Secretary-Ceneral to
organi ze a nmultidisciplinary expert semnar prior to the preparation of the
final report, in order to formul ate appropriate final conclusions and
recommendations. At its fiftieth session, the Comm ssion on Human Rights,
not i ng Sub- Commi ssi on resol uti on 1993/ 34, adopted deci sion 1994/ 102 of

25 February 1994, in which it endorsed the resolution of the Sub-Comm ssion.

5. The Economi ¢ and Social Council, in decision 1994/272, authorized the
hol di ng of an expert sem nar on the human rights di mensi ons of popul ation
transfer, including the inplantation of settlers and settlenments, with a view
to assisting the Special Rapporteur in preparing his final report.

6. Further to the recommendati ons made by the Special Rapporteur in the
prelimnary (E/ CN 4/ Sub. 2/1993/17 and Corr.1) and progress

(E/ON 4/ Sub. 2/1994/ 18 and Corr.1) reports, the purpose of the final report is
to present the conclusions and recommendati ons of the expert sem nar on

popul ation transfer and the inplantation of settlers which was held at the
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Pal ais des Nations in Geneva from17 to 21 February 1997. The report al so
contains an anal ytical profile of some of the outstandi ng aspects of the
probl em of population transfer and the inplantation of settlers.

7. Section | of the report sets out the views of the expert sem nar on the
phenonenon of popul ation transfer and the inplantation of settlers while
section Il offers the findings of the semnar on the principles violated by
popul ati on transfer and the human rights standards whi ch popul ation transfers
and the inplantation of settlers violate. The expert group drew up a tabl e of
human rights norns affected by popul ation transfer and the inplantation of
settlers and a draft declaration on popul ation transfer and the inplantation
of settlers which are annexed to this report.

8. Consi deration is given in section Il to some of the outstanding i ssues
concerning the inpact of territorial changes on popul ation transfers and the

i npl antation of settlers. This thenme is followed up in section IVin the
context of nationality and State succession upon the dissolution of States.
Section V examnes the problemof mlitary necessity in relation to the
transfer of populations and the inplantation of settlers.

9. In section VI, attention is paid to the violation of econonic, social
and cultural rights in instances of popul ation transfer, including subtle and
i ncrenental population transfers and the inplantation of settlers resulting
fromthe denial of economc, social and cultural rights. Section M
indicates the civil renedies appropriate to situations of popul ation transfer
and the inplantation of settlers. Finally, section VII1 provides the
concl usi ons and reconmendati ons of the expert sem nar.

.  THE PHENOVENON OF PCPULATI ON TRANSFER
10. According to the expert group, popul ation transfer and the inplantation
of settlers violate international |aw as devel oped when they neet one or nore
of the following criteria
(a) They are collective in nature, affecting a group of persons. The
popul ati on transfers can involve |arge nunbers of people in a single event or
they can be gradual, increnental or phased;

(b) They are carried out by force or threat of force;

(c) They are involuntary, w thout the full infornmed consent of the
affected popul ati on(s);

(d) They are deliberate on the part of the Government or other party
conducting the transfer, with or w thout whose know edge the violations occur;

(e) They are systenatic, formng a pattern of policy or practice;

(f) They are discrimnatory, affecting a distinct population or
di stinct popul ations; and

(9) They take place w thout due process.
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11. The expert group identified the followi ng as sonme of the circunstances
in which popul ation transfers occur:
(a) International armed conflicts;
(b) Internal arned conflicts, including civil war, insurrection or

civil disobedi ence, whether or not involving a State actor;

(c) Deportations, expul sions or evictions under the guise of nationa
security or other mlitary inperative

(d) Territorial changes, with or without popul ation-exchange treaties;

(e) Denogr aphi ¢ mani pul ati on precedi ng or consequent upon the
formation of a new State as part of the consolidation or integration of
st at ehood, acconpani ed by nmeasures ained at either bal anci ng popul ation
density or at ethnic honogeni zation, or separatist apartheid tendenci es;

(f) Puni tive transfers across a State border;
(9) Punitive transfers within a State border;
(h) Transfers purportedly for devel opment or other public purposes;

(i) | nduced degradation of the environment cal cul ated to cause
m grati on away from specific areas;

(i) Sl avery or conditions of slavery, including forced or conpul sory
| abour; and

(k) The inplantation of settlers.
[1. PCPULATI ON TRANSFERS AND THE VI CLATI ON OF HUMAN RI GHTS

12. The expert group affirmed the right to live and remain in one's

horel and, i.e. the right not to be subjected to forcible displacenent, as a
fundanental hunman right and a prerequisite to the enjoyment of other

rights. 1/ Reference was nmade to the extensive discussion of this issue at
the session of the Institut de Droit international held at Siena, Italy, which
had concl uded that transfers of popul ation entailed serious violations of
human rights. 2/ Reference was also nade to the statenent by the former
United Nations H gh Commi ssioner for Human Rights, M. José Ayal a-Lasso, on
28 May 1995, in which he asserted that “the right not to be expelled from
one's honel and is a fundanental human right”, thus rejecting collective

expul sions and “col | ective puni shment on the basis of general discrimnation”.

13. It was determned that in this context, “honel and” refers to a distinct
geographical location within the territory of a State. It is in this honel and
or place of habitual residence that civil and political, economc, social and
cultural rights are exercised. 3/ The expert group further observed that the
right to one's honel and al so enconpasses ot her fundanmental human rights
principles, notably, the right to a nationality and the territorial l|ocus of a
popul ation within a State. Consequently, the right to one's honel and may be
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affected by certain territorial changes, as well as by the application of the
doctrine of the succession of States in matters of nationality. The challenge
is to ensure that this right is respected in all cases.

14, Col |l ective expul sions or popul ation transfers usually target national
ethnic, religious or linguistic mnorities and thus, prinma facie, violate
indi vidual as well as collective rights contained in several inportant

i nternational human rights instruments, in particular the Internationa
Covenant on CGvil and Political R ghts, the Internati onal Covenant on
Econom ¢, Social and Qultural R ghts, the Convention on the Elimnation of A
Forns of Racial Discrimnation and the Convention on the R ghts of the Child.
Mor eover, popul ation transfers are inconpatible with norns of “soft |aw such
as the Declaration on the R ghts of Persons Belonging to National or Ethnic,
Rel i gi ous and Linguistic Mnorities, the draft Code of Cinmes against the
Peace and Security of Mankind, and certain resolutions adopted by the

Sub- Conmi ssi on on Prevention of D scrimnation and Protection of Mnorities
i.e. resolutions 1992/28, 1994/24, 1995/13, and 1996/ 9.

15. Specific rights which popul ation transfers violate include the right to
self-determnation; the right to privacy, famly life and hone; the

prohi bition on forced | abour; the right to work; the prohibition of arbitrary
detention, including internment prior to expulsion; the right to nationality
as well as the right of a child to a nationality; the right to property or
peaceful enjoyment of possessions; the right to social security; and
protection fromincitenent to racial hatred or religious intolerance (see the
table at annex 1).

16. The range of human rights violated by popul ation transfer and the

i npl antation of settlers place this phenonenon in the category of systematic
or mass violations of human rights. The International Law Comm ssion has

decl ared that these practices constitute crimnal acts. Thus, article 18 of
the draft Code of Oines against the Peace and Security of Mankind (adopted at
the second reading in July 1996) classifies the forcible transfer of
popul ati ons as a crine agai nst humanity. Under article 20 of the Draft Code,
unl awf ul deportation or transfer or unlawful confinenment of protected persons
and the transfer by the Cccupying Power of parts of its own civilian

popul ation into the territory it occupies constitute a crine agai nst the peace
and security of mankind when conmtted in a systematic manner or on a |large
scale. Articles 1-4 of the draft Code codify generally binding custonary
principles of international |aw as contained in the Nirnberg Charter and the
Ceneva Conventions. According to article 4, the Code provides for the
crimnal responsibility of individuals, but without prejudice to State
responsibility. In this regard, it is inportant for the Sub-Conm ssion to
have regard to the work of the International Orimnal Tribunals for the Forner
Yugosl avi a and for Rwanda, 4/ whose jurisdiction include deportations, as wel
as the ongoi ng discussions in the International Law Conm ssion ained at the
establ i shnent of an International Gimnal Court to punish the perpetrators of
and prevent forcible population transfers. Indeed, the indictnments agai nst

M adko Radi ¢ and Radovan Karadzi ¢ enconpass systemati c deportations of the
civilian popul ati on.

17. As expl ai ned above, popul ation transfers violate the gamut of human
rights and constitute an anachronismin the light of generally accepted
United Nations norms. Neverthel ess, they continue to occur. Regrettably, the
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prohi bition of the use of force contained in Article 2 (4) of the Charter of
the United Nations has not stopped wars of aggression, nor has the j us cogens
prohi bition of torture made this scourge a thing of the past. The norns

exi st, however, and there are nechanisns to nonitor their observance

18. The discussion that follows in no way accepts, condones or cones to
terns with the phenonmenon of popul ation transfers. It merely recognizes that
it occurs and seeks to address sone inportant |egal issues that ensue.

[11. TERR TOR AL CHANGES AND PCPULATI ON TRANSFERS

19. The phenonenon of popul ation transfers is closely associated with
political problens arising fromthe relation between territory and popul ation.
In this regard, the progress report (1994) nmade reference to the issue of
territorial changes brought about by the dissolution and constitution of

States and which |l ead to popul ation transfer, and that the principle of uti_
possidetis , in conbination with recognition by States, should provide a basis
for the settlenent of territorial disputes and the protection of popul ations

agai nst forcible transfer. Events since then, notably the 1995 Dayton

Agreenent, call for an exam nation of the effect of territorial changes on

popul ation transfer and the inplantation of settlers.

20. As a starting point we nust consider the principles of international |aw
whi ch govern the relati on between popul ation and territory, and attenpt to
apply themto the situation of population transfer. Traditional protection
which international |aw provides to the stability of populations on State
territory is based upon the principle that the population of a State has a
territorial or local status. |In a classic paragraph, a |eading internationa

| awyer encapsul es the principle as follows:

“The basic ideas would seemto be that belonging to a community is
important and that a stable comunity is nornally related to a
particular territorial zone. |In the normal case, territory, both
socially and legally, connotes popul ation, and to regard a

popul ation in the normal case, as related to particul ar areas of
territory is to recognize a political reality which underlies
nodern territorial settlenents.” 5/

21. Underlying the territorial status of populations is the principle of
national ity which expresses the genuine and effective |ink between territory
and popul ations or individuals. These principles stand to be applied in the
“normal case” where the relation between territory and popul ation is stable,
as illustrated by the above passage. However, in the “abnormal case” from
whi ch popul ation transfer and the inplantation of settlers result, these
princi pl es come under stress and their application is |less than clear. Wat
is clear is that the consequences of a violent rupture of the relation between
territory and popul ati on and the resulting popul ation transfers are addressed
by other principles of international |aw, nanely, the prohibition on

expul sions and popul ation transfers during armed conflict, and the protection
owed to expelled or evicted popul ati ons as refugees, stateless persons or
internally displaced persons.
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22. In practice, there renmains the problemof the effect of territorial
changes on the status of populations. The crux of it consists in the transfer
of defined parts of the populations and territories of existing nmultinational
or multicultural States in order to constitute nmono-ethnic or uninational and
unicultural States. 6/ Wth regard to this state of affairs, the overriding
principle in territorial settlenents should clearly be that the popul ation
goes with the territory in order to ensure that territorial changes do not
necessarily lead to population transfers, and that the resulting territoria
changes reflect the status of the population in terns of its |ocation and
nationality. However, the proposition that the popul ati on goes with the
territory has the effect of qualifying the application of rules relating to
the acquisition of nationality and the preventi on of statel essness, the
application of human rights standards, the prohibition of population transfers
during armed conflict, and the voluntary repatriati on of refugees. 7/

23. There are inportant indications of howto deal wth popul ation transfer
and the inplantation of settlers which derive fromthe attenpts nade by the
Commonweal th of Independent States with regard to the “deported peopl es”
followi ng the dissolution of the Soviet Union. The Agreenent reached by these
States on “Deported Peopl es”* (1992) 8/ unani nously condemmed t he then
totalitarian policy of the forced resettlement of peoples, national mnorities
and individual citizens of the former Union of Soviet Socialist Republics.

The Agreement al so recogni zes the necessity of undertaking the obligation to
protect the legal interests of the deported peoples and to ensure their
voluntary return to their places of residence prior to deportation. Even
then, the issue of State succession and nationality remains a significant
factor in this forml a.

I'V. STATE SUCCESSI ON, NATI ONALI TY AND PCPULATI ON TRANSFERS

24, State succession “arises when there is a definitive replacenent of one
State by another in respect of sovereignty over a given territory in
conformity with international law. At the heart of this lie certain

political events such as the “total dismenbernent of an existing State,
secessi on, decol oni zation of a part of a State, merger of existing States, and
partial cession or annexation of State territory”. 9/ It is common for the
probl em of popul ation transfers and the inplantation of settlers to appear in
the context of the succession of States as in the cases of the former

Yugosl avia and the former Soviet Union.

25. One of the basic problens of State succession in relation to popul ation
transfers is whether the inhabitants of a territory autonatically becone
nationals of the successor State. Conversely, an enmergent or new State may
attenpt to avoid the consequences of State succession in matters of
nationality by forced popul ati on transfer, such as ethnic cleansing, and the
implantation of settlers in the place of expelled popul ati on groups.

26. Di vergent international |egal opinions exist on this issue.
Prof essor Brownlie’ s position renains nost relevant to the contenporary
probl ens of nationality, displacenent and new States:

* Unofficial translation of title.



E/ CN. 4/ Sub. 2/ 1997/ 23
page 9

inviewof the rule that every State nust have a determinate
popul ati on (as an elenent of its statehood), and therefore
national ity always has an international aspect, there is no very
fundarent al distinction between the issue of statehood and the
transfer of territory ... the evidence is overwhelmngly in
support of the view that the popul ation follows the change of
sovereignty in natters of nationality”. 10/

27. It follows that the discretion of a successor State in matters of
nationality arising fromthe event of a transfer of territory and popul ation
islimted fromthe point of view of the special relation between territory
and popul ation. The doctrine of the effective and genuine link with
territory, as stated by the Internati onal Court of Justice in the Not t ebohm
case”, 11/ is based on this relationship, and thus nationality expresses the
fact of social attachment with territory. The statenent that the popul ation
follows a change in sovereignty reflects the principle of the territoria

| ocus of the popul ation, and that the popul ation goes with territory. 1In an
Advi sory Qpinion rendered in 1984, the Inter-Anerican Court of Human R ghts
stated that the right to a nationality is an inherent human right recognized
ininternational |law and that the powers of States to regulate matters
relating to nationality are circunscribed by their obligations to ensure the

full protection of human rights. 12/
28. This approach to the issue of State succession and nationality underlies
the draft European Convention on Nationality (1997). 13/ The commentary to

t he Convention acknow edges that “with the devel opnent of human rights |aw

since the Second Wrld War, there exists an increasing recognition that
discretion in the field of nationality nust further take into account the
fundanental rights of individuals,” 14/ and that given the considerable growth
in the nunber of international instruments containing provisions on

nationality, there is therefore a need to consolidate in a single text the new

i deas whi ch have emerged as a result of devel opnents in national |aw and

i nternational |aw

29. O far-reaching inportance is that the draft European Convention on
Nationality has been notivated by the probl ens which energed as a result of
the political and territorial changes in Eastern and Wstern Europe since
1989. CQuucially, the Convention prohibits, inits article 5, discrimnatory
rules on nationality on the grounds of sex, religion, race, colour, or

national or ethnic origin and the objective in this regard is to enhance the
protection to be given under the Framework Convention for the Protection of
Mnorities (1994). 15/ The draft European Convention on Nationality al so
addresses the issue of State succession and nationality in circunstances where
a State is dissolved with a view to avoi ding statel essness and gi ving
protection to the rights of the persons habitually resident on the territories
concer ned.

30. Inarticle 3, the draft Convention recogni zes the conpetence of each
State to determne under its own |aw who are its nationals, but that this |aw
shal | be recognized by other States insofar as it is consistent with
appl i cable international conventions, customary international |aw and the
principles of |aw generally recognized with regard to nationality. Article 4
goes on to proclaimthe principles which provide a base for internal or
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domestic rules on nationality. These include that: everyone has the right to
a nationality; statelessness shall be avoided; and no one shall be arbitrarily
deprived of his or her nationality.

31. The principles of the draft Convention governing State succession and
nationality are enunerated in article 18 of the draft Convention, and these
are of special inmportance to the problemof nationality in the context of
forcible population transfers and the inplantation of settlers. The provision
reads:

“1. In matters of nationality in cases of State succession, each
State Party concerned shall respect the principles of the
rule of law, the rules concerning human rights and the
principles contained in Articles 4 and 5 of the present
Convention and in paragraph 2 of this Article, in particular
to avoi d statel essness.

‘2. In deciding on the granting or the retention of nationality in
cases of State succession, each State Party concerned shall take
account in particular of:

“a. the genuine and effective link of the person concerned with
the State;
“b. t he habi tual residence of the person concerned at the tine

of State succession;

“c. the will of the person concerned,;
“d. the territorial origin of the person concerned.”
32. The predom nance of the relation between territory and popul ation in a,

b, and d is obvious, while c may be taken to reflect the right of option

33. At the international |evel, the International Law Conmmission at its
forty-fifth session in 1993, decided to include in its agenda the new topi c of
the question of State succession and its inpact on the nationality of natura
and | egal persons. The work of the Commission on this subject is still at an
early stage, but there is no doubt that it will be of very high significance
to the problemat hand. The priority set by the Conm ssion focuses on the
question of the nationality of natural persons in situations of State
succession and the Conmm ssion's Special Rapporteur, M. Vaclav M kul ka,
proposed, in his first report (A ON 4/467), to present a broad picture of
State practice on the inpact of State succession on nationality regarding
different types of territorial changes, fromthe nineteenth century to the
recent past, in all regions of the world.

34. In his report, M. Mkul ka | ays enphasis on the principle of a genuine
and effective link as the basis for the determ nation of nationality after the
dissolution of a State, but the result of the Comm ssion's work is expected to
take the formof a declaration of the General Assenbly.

35. At the time of witing, the ILC drafting comittee had adopted
sone 16 draft articles on nationality in relation to the succession of States.
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The articles reflect the duty, now firmy established in international law, to
prevent statel essness (art. 3). They presune - but subject to the provisions
of the articles - that habitual residents of a territory affected by the
succession of States to acquire the nationality of the successor State

(al though, according to some nenbers of the Conm ssion, such a presunption is
rebuttable). 1In article 10 respect for the will of the persons concerned is
provided for, i.e. aright of option within a reasonable time limt.
particular significance is article 13 [10] which provides:

“1. The status of persons concerned as habitual residents shall not be
affected by the succession of States.

‘2. A State concerned shall take all necessary nmeasures to all ow
persons concerned who, because of events connected with the
succession of States, were forced to | eave their habitua
residence on its territory to return thereto.”

The obligation is further strengthened by article 14 [12] which stipul ates
that “States concerned shall not deny persons concerned the right to retain or
acquire a nationality or the right of option upon the succession of States by
di scrimnation on any ground”.

36. It is noteworthy that although the draft declaration adopted by the
expert seminar (annex |1) enbodies the nmajor devel opnents reflecting the

i npact of human rights on the discretion of States in matters of nationality,
viz. the prevention of statelessness, the prevention of discrimnation, the
right of option, and the link to a homeland and therefore the resultant right
of return, the fact that it is a nere declaration will sonewhat limt its
effectiveness. But international lawnmaking is the art of the possible and
given that the succession of States often takes place in circunstances that
touch the crucial interests of States, it would be unrealistic to expect that
stricter rules could be agreed upon

V. MLITARY NECESS| TY

37. More pervasi ve on popul ation transfers and the inplantation of settlers
is the inpact of prolonged mlitary occupation. Cbvious exanples are the
Tur ki sh occupation of northern Cyprus since 1964, and Territories occupi ed by
I srael since 1967. Prolonged mlitary occupation is inconpatible with the
prohi bition on forcible nass popul ation transfers and the inplantation of
settlers under article 49 of the Fourth Geneva Convention and the prohibition
on the expulsion of the civilian population in article 17 of Additiona
Protocol Il to the Geneva Conventions of 1949. These provisions make [imted
exceptions to this prohibition on the grounds of inperative mlitary reasons,
and the substance of these provisions has been the subject of the progress
report (para. 74). Nevertheless, a contenporary point of difficulty is that
prolonged mlitary occupation tends to abuse these exceptions in such a way

t hat denbgraphi ¢ mani pul ati on takes place through forcible transfers of
popul ati ons and the inplantati on of settlers.

38. An exanple of the way in which mlitary necessity can be used to justify
dubi ous rel ocati ons of popul ati ons can be seen in the decision of the
United States Supreme Court in the case of Korematsu v. United States 16/ in
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which the majority of the Court agreed that mlitary necessity justified the
rel ocati on of Japanese Americans during the Second Wrld War. The Court held
that the exclusion of persons of Japanese origin fromthe Wst Coast of the
United States was necessary as a nmilitary inperative.

39. In a dissenting opinion, Justice Miurphy warned of the consequences of
relying upon mlitary necessity as a basis for relocation. Justice Mirphy
hel d that the exclusion of all persons of Japanese ancestry, both alien and
non-alien, fromthe Pacific Coast area on a plea of mlitary necessity was
tantanmount to raci sm

“ At the sane tinme, however, it is essential that there be
definite limts to mlitary discretion, especially where martia
| aw has not been declared. To give constitutional sanction to
that inference in this case, however well-intentioned may have
been the mlitary coomand on the Pacific Coast, is to adopt one of
the cruellest of the rationales used by our enemes to destroy the
dignity of the individual and to encourage and open the door to
di scrimnatory actions against other mnority groups in the
passi ons of tonorrow' . 17/

This statenment illustrates that there is a need to limt “mlitary necessity”
Justice Mirphy’s forward-1ooking viewthat the unlimted recourse to the
excuse of mlitary necessity is to “encourage and open the door to
discrimnatory actions against other mnority groups in the passions of
tonorrow has been borne out by the forced popul ation transfers of today.

This shows that there is a |lacuna that shoul d be addressed in order to enhance
the prohibition agai nst forcible population transfers and the inplantation of
settlers under hunmanitarian |aw, as concerns the validity of inperative
mlitary reasons or nilitary necessity and limts to the duration of mlitary
occupati on.

40. Wth respect to the forner, the International Law Conm ssion has stated
that inperative mlitary reasons do not justify transfers of population with
the aimof altering the denographic conposition of the territory concerned for
political, racial or religious reasons or transfers involving the disguised
intent to annex the territory. 18/ The Comm ssion has al so taken the position
that the use of prohibited nethods or neans of warfare is not justified by
mlitary necessity. 19/ It stands to reason therefore that forcible

popul ation transfers and the inplantation of settlers under article 49 of the
Fourth Geneva Convention of 1949, as well as the expul sion of civilians under
article 17 of Additional Protocol 11, should not be justified by mlitary
necessity or inperative mlitary reasons. A good |line of reasoning on this
matter is provided by the dissenting opinion of Judge Hggins in the case of

the Legality of the Threat or Use of Nucl ear Wapons before the Internati ona
Court of Justice in which she called for a bal ance between necessity and
humanity. The bal ance should clearly be weighed in favour of humanity. 20/
41. Insofar as the content of prolonged mlitary occupation is concerned, a

contextual reading of the Fourth Geneva Convention suggests that no specific
limtation exists to the duration of mlitary occupation. Under article 6 of
the Fourth Geneva Convention, in the case of continuing occupation, “the
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Qccupyi ng Power shall be bound, for the duration of the occupation, to the
extent that such Power exercises the functions of governnent in such
territory” by, anongst others, the provisions of article 49.

42. The intention is that an Cccupyi ng Power should not avoid its
obligations under article 49 for the duration of the occupation, but it is
clear that the obligations in question are predicated on such a Power
exercising the functions of governnent. Wat is not clear is whether
“government” in this sense refers to a civilian or mlitary governnment or
bot h, and whether the protective purpose behind article 6 can be avoi ded by
proclaimng a mlitary admnistration instead of a mlitary governnent.

What ever the case, an objective assessnent of the character of occupation
seens necessary. In Loizidou v. Turkey , 21/ Turkey sought to avoid
responsibility for certain acts in Northern Cyprus by claimng that the
territory in question was admnistered, mlitarily, by the Turkish Republic of
Northern Cyprus (TRNC). The European Court of Human R ghts noted that the
responsibility of States under the European Convention on Human R ghts can be
i nvol ved by acts and om ssions of their authorities which produce effects
outside their own territory.

43. The Court referred to certain | egal arrangements and transactions in a
situation of occupation, for instance as regards the registration of births,
deaths and marriages “the effects of which can be ignored only to the
detrinent of the inhabitants of the territory”. It is obvious that this
statenent is relevant to situations of forcible population transfers and the
impl antation of settlers during mlitary occupation. Acts which give effect
to registration of births, deaths and narriages outside the territory of a
State are taken to be evidence of government activity for the purposes of
occupation under article 6 of the Fourth Geneva Conventi on.

44, Significantly, the Court held that the responsibility of a Contracting
Party coul d al so ari se when as a consequence of mlitary action - whether
lawful or unlawful - it exercises effective control over an area outside its
national territory. Such control inplies occupation, and the obligations
under article 49 of the Fourth Geneva Convention cannot therefore be avoi ded
under the guise of a mlitary or other self-styled admnistration provided an
Qccupyi ng Power exercises effective control in the territory in question

45, Anot her problemrelated to prolonged mlitary occupation involves the
continuation of the policy of inplanting settlers in the afternath of a peace
agreenent underlying a territorial settlenment which brings mlitary occupation
to an end. Such agreenents cannot, by their nature, deal with this conpl ex

i ssue adequately or explicitly because they are often concluded in a politica
and mlitary atnmosphere in which the bal ance of power wei ghs heavily agai nst
the inhabitants of an occupied territory. 22/ The appropriate way of dealing
with the problemis to | ook again at the Fourth Geneva Convention with a view
to extending the prohibition on the inplantation of settlers even after the
general close of mlitary or civilian operations in an occupi ed area. |ndeed,
it is not unreasonable to suggest that to the extent that agreenents breach
jus cogens rules this mght constitute grounds for their invalidation.

46. This situati on does not appear to be covered by articles 49 and 6 of the
Fourth Geneva Convention. Wile the former absolutely prohibits the
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i npl antation of settlers in occupied territories, the |latter has the effect of
extending this prohibition for the duration of the occupation. Beyond that,
the application of the Fourth Geneva Convention shall continue but only for
the benefit of protected persons whose rel ease, repatriation or
re-establishnment nmay take place one year after the close of mlitary
operations, or for the duration of the occupation. This effectively |eaves
aside the problemof the inplantation of settlers after mlitary occupation is
legal ly termnated, but where the Cccupying Power still has the political and

mlitary capacity to continue the policy of inplantation. Israel is a case in
poi nt .
47. Apart fromthis lacuna in humanitarian | aw (which can be renedi ed by the

application of the doctrine of state responsibility with regard to breaches of
jus cogens rules), it is apparent that assertive international diplomatic
neasures are required to ensure that territorial settlenments which prohibit
forcible transfers of population and the inplantation of settlers are
respected by the parties to the agreements. The failure to exert effective
international pressure aimed at encouragi ng conpliance with such agreements
may have di sastrous consequences such as a return to forcible nmeasures,

| eading to further violence and the displacenent of popul ations.

VI.  PCPULATI ON TRANSFERS AND ECONOM C, SOOI AL AND QULTURAL RI GHTS

48. As noted in the prelimnary report, population transfers and the
i npl antation of settlers can be an intended or planned result in the pursuit
of devel opnent, and that sone clarification may still be needed as to the

obligations of States in this natter. The main obligations which bear

rel evance to the situation of population transfers and the inplantation of
settlers under the guise of devel opnment nay be derived fromthe Charter of the
United Nations, the Internati onal Covenant on Econom c, Social and Qultura
Rights, and those recogni zed by States in the Declaration on the Rght to
Devel opnent .

49. First of all, the Charter of the United Nations establishes the

principle of the equality and sel f-determ nati on of peoples generally.

However, this principle has al ways been considered in relation to the

political status, and the existence and identity of peoples. 23/ Excl usive
reference to this aspect of self-determnation ignores the fact that the
Internati onal Covenant on Econom c, Social and Qultural R ghts extends the
scope of the principle of self-deternmination to the sphere of economc

devel opnent. | n essence, approaches to the human rights di mensi ons of
popul ati on transfer should include the indivisibility of civil and political
rights and economc, social and cultural rights. It is not by |egal accident

that under article 1 of both Covenants, all peoples have the right to
self-determnation by virtue of which they freely determne their politica
status and freely pursue their econonmic, social and cultural devel oprent, and
that in no case nay a people be deprived of its neans of subsistence
Furthernmore, the rights contained in the Covenants are underpi nned by these
principl es and the guarantee of non-discrimnation on the basis of race,

col our, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

50. In the context of population transfers, paragraph 2 of common article 1
is of particular relevance: “Al peoples may, for their own ends, freely
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di spose of their natural wealth and resources .... In no case nay a peopl e be
deprived of its own neans of subsistence”. Indeed, expelling States sonetines

deport peoples precisely in order to deprive themof their |land, natura
weal th and resources.

51. By these standards, it woul d appear that States are obliged to pursue
econoni ¢ devel opnent in ways which respect and accord with the will of the
people. 24/ It has been held, in the context of devel opment assi stance
rendered by the United Kingdom for purposes of constructing a damin Ml aysi a,
that such assistance was unl awful because it was not in the interest of the
peopl e of Malaysia. 25/ (Still such a determ nation should not be left to the
courts of another State for that mght constitute interference). The conbi ned
application of self-determnation, equality and non-discrimnation of any kind
in the enjoynment of economc, social and cultural rights neans that

devel opnent, as a right of the people, nust be pursued in the interest of al
the peopl e belonging to a State, and that the pursuit of devel opnent goal s

whi ch have the effect of transferring selected or targeted sectors of the
popul ati on wi thout their consent, or denographic nanipul ation by inplanting
settlers, would be a breach of econonic self-determnation and the equality of
peoples within a State

52. It has been argued persuasively that for the purpose of

sel f-determ nation, the neaning of the term “people” is context dependent. 2
If this is true, and there is no reason why it shouldn’t be, then a distinct
sector of the population nay be identified as a “people” by virtue of the
discrimnation levelled against it in the context of the denial of

sel f-determ nation, and by being subjected to forcible transfer or renoval
fromits nornal place of location within the State. This effectively denies

such groups their means of subsistence, contrary to the obligation arising
fromthe right to self-determnation

~

53. Popul ation transfers also directly violate specific economc, social,
and cultural rights. Underlying the International Covenant on Econom c,
Social and CQultural Rights is the obligation of the States parties to take
steps to ensure the enjoynent of these rights. The forced renoval of
popul ati ons by expul sion or eviction fromtheir ordinary places of residence
to uncertain nodes of |ivelihood and adverse conditions of life prima facie
violates this obligation where popul ation transfers and the inplantati on of
settlers is concerned.

54. I ndeed, the Conmttee on Econom c, Social and Qultural R ghts has stated
notably in its General Comment No. 4 on the right to adequate housing

(see HRI/CGEN 1/ Rev. 1), that instances of forced evictions are prima facie

i nconpatible with the requirenments of the Internati onal Covenant on Econom c,
Social and Qultural Rights. At its nost recent session, in My 1997, the
Conmi ttee adopted General Comment No. 7 on forced evictions, in which the
Commttee stated that “Forced eviction and house denolition as a punitive
neasure are al so inconsistent with the norns of the Covenant. Likewi se, the
Conmittee [took] note of the obligations enshrined in the Geneva Conventions
of 1949 and Protocols thereto of 1997 concerning prohibitions on the

di spl acenent of the civilian popul ation and the destruction of private
property as these related to the practice of forced evictions” (E C 12/1997/4,
para. 13). In addition to such violations, however, population transfers may



E/ CN. 4/ Sub. 2/ 1997/ 23
page 16

either be effected for the purpose, or have the effect, of avoiding the
obligations relating to specific economc, social and cultural rights, nanely,
taking steps to ensure: (the right to an adequate standard of living for
individuals and their famlies, including food, clothing and housing and the
conti nuous i nprovenent of living conditions (art. 11); the fundamental right
of everyone to be free fromhunger (art. 11.2); the right to enjoy the highest
attai nabl e standard of physical and nental health and nedical care (art. 12);
the right to work, especially as this includes the opportunity to gain a
living by work and requires the State to take appropriate steps to saf eguard
it (art. 6); and the right to an education, particularly primary education
which is conpul sory (art. 13).

55. These rights are interrelated, such that the violation of one invol ves
not only the violation of another, but also of civil and political rights. 1In
the Commttee’s view, the right to housing, for exanple, should be seen as the
right tolive in security, peace and dignity, and that this right is
integrally linked to other human rights contained in the two International
Covenants, other international instrunents, and the fundanental principles
upon whi ch the Covenant is prem sed

56. The connection which exists between econonic, social and cul tural
rights, and civil and political rights and which is useful to exploit in the
context of human rights obligations in situations of popul ation transfers can
be seen in the observations nmade by the Committee on Econom c Social and
CQultural Rights with regard to the scope of the right to housing. In CGeneral
Commrent No. 4, paragraph 9, the Commttee stated:

“I'n addition [to the concept of human dignity and the principle of
non-di scrimnation], the full enjoyment of other rights - such as the
right to freedomof expression, the right to freedom of association
(such as for tenants and ot her community-based groups), the right to
freedom of residence and the right to participate in public

deci sion-naking - is indispensable if the right to adequate housing is
to be realized and maintained by all groups in society. Simlarly, the
right not to be subjected to arbitrary or unlawful interference with
one’s privacy, famly, home or correspondence constitutes a very

i mportant dinmension in defining the right to adequate housing.”

57. This statenment clearly applies to popul ation transfers, including the
inplantation of settlers. It is apparent too that the right to housing and
the others identified in this statement, as well as the ones enunerated by the
experts at the semnar, are connected with the right to one’ s possessions and

property.

58. But there seens to be an obvi ous causal connection between the denial,
or erosion, of economc, social and cultural rights, and conditions leading to
subtl e and cunmul ative transfers of popul ations. Such conditions include
econom ¢ degradation, the exclusion of specific popul ation groups from
enjoying the full quantum of economi c benefits safeguarded by econom c socia
and cultural rights, and the deliberate expul sion of certain groups by others
in order to have access to the resources of those forcibly evicted by

i npl anting settlers.
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59. The causal link is nmost obvious when popul ation transfers are affected
by the direct use or threat of force. Yet artificially created stress can
lead to the same result, such as when adversarial econonic policies are
targeted against a State. Unilateral or United Nations-inposed sanctions are
a case in point. Wilst such policies have rarely led to a change of regine,
they weak havoc with the social and economic fabric of the targeted States,

t hereby causing | arge segnents of their populations to | eave. This phenonenon
i s accel erated when such groups are lured to a neighbouring State by the
prospect of obtaining visas, albeit on an extrenely sel ective basis to sone
States in the devel oped world. The boat people of Viet Namand the | arge
exodus from Et hi opi a under Col. Mengistu are cases in point. Mre recent
exanpl es include the immgration of mllions fromthe Islamc Republic of Iran
and the continuous drain of the educated classes fromlraq.

Vil. REMED ES

60. Popul ati on transfers engage both state responsibility and the crim nal
liability of individuals. Mreover, according to the principle ubi_jus, ibi
remedi um (where there is alaw, there is a remedy), it is inportant that
certain renedies are available to the survivors and that victins of popul ation
transfers are entitled to appropriate renmedi es. The headi ng under whi ch such
renedi es can be considered is restitutio in integrum which ains, as far as
possible, at elimnating the consequences of the illegality associated with
particul ar acts such as popul ation transfer and the inplantation of settlers.
A crucial aspect of this involves the right to return to the homel and or the
pl ace of original occupation in order to restore the status quo and to reverse
t he consequences of illegality. This right is recognized, for exanple, in
relation to Pal estinians, in the Dayton Agreenent, and Agreement on “Deported
Peopl es” of the Commonweal th of I ndependent States; it establishes a duty on
the part of the State of origin to facilitate the return of expelled
popul ati ons.

61. Restitutio in integrum would al so involve the paynent of conpensation to
the victins and survivors of popul ation transfers. The Inter-Anerican Court

of Human Rights has stated that the conpensation due to victins or their

famlies nust attenpt to provide restitutio in integrum for the danages caused
by the nmeasure or situation that constituted a violation of human rights, and

that the desired aimis full restitution for the injury suffered. The Court

i ndi cated that where this is inpossible to achieve, it is appropriate to fix
payment of fair conpensation in sufficiently broad terns in order to

conpensate, to the extent possible, for the injury suffered. 27/
62. It follows that the responsibility to conpensate upon lies with the
party responsible for the act of population transfer. In the case involving

t he di spl acenent of Mskito Indians, the Inter-Anerican Court held that the

N caraguan Governnment had not only to assist in the resettlement of displaced
persons who wi shed to return to their forner lands, but also to pay them
adequat e conpensation for the |oss of their property. 28/ The European Court
of Human Rights has found Turkey to be responsible for the violation of the

right to the peaceful possession or enjoynent of property by virtue of its
occupation of northern Cyprus and required it to conpensate the victins of

such violations. 29/ 1In a case involving fighting betwen Turkish arned

forces and Kurdi sh separatist guerrillas, the European Court of Human R ghts
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hel d that Turkey had viol ated the European Convention on Human R ghts because
its forces had destroyed the village of Kelekci in the south-east of the
country in 1992 and 1993. The court found that the deliberate setting alight
of the plaintiffs' houses was a grave violation of their right to respect of
their famly life, home and property. It ordered Turkey to pay the applicants
a sumcovering costs and expenses and reconmended negotiations on further
conpensation. 30/

63. The probl em of renedi es sunmari zed in the previous paragraphs was nore
fully dealt with in the progress report. Wat is inportant to enphasize here

is that the suggestion that restitutio in integrum should not always be

i nsi sted on touches on the fundanental question of the innate antagoni sm

bet ween peace and justice. Coviously restitutio in integrum is the nmost just
remedy because it seeks to w pe out the consequences of the original wong.

On the other hand, peace is ultimately an act of conpromise. To put it
differently, peace is by definition a non-principled solution reflecting the

rel ative power of the conflicting parties, or sinply the nere realization that

no conflict, no matter how just it is perceived to be, can go on for ever

Inreality, therefore, while the primacy of restitutio in integrum has to be
continuously reaffirmed, nost conflicts end with situations where some form of
pecuni ary conpensation - sonetines in the formof developnent aid - is

substituted for the right of return. Only tinme can tell whether such
solutions will withstand the test of durability w thout which peace becones a
formal truce.

VITI. CONCLUSI ONS AND RECOMWENDATI ONS OF THE EXPERT SEM NAR
A Concl usi ons

64. As affirmed in the Special Rapporteur’s progress report, internationa

| aw prohibits the transfer of persons, including the inplantation of settlers,
as a general principle, and the governing principle is that any displ acenent
of popul ati ons nmust have the consent of the popul ation involved. Accordingly,
the criteria governing forcible transfer rest on the absence of consent and

al so include the use of force, coercive neasures, and inducenent to flee

65. Acts such as ethnic cleansing, dispersal of mnorities or ethnic
popul ati ons fromtheir homeland within or outside the State, and the

i npl antation of settlers are unlawful, and engage State responsibility and the
crimnal responsibility of individuals.

66. Unl awf ul popul ation transfer involves a practice or policy that has the
purpose or effect of noving persons into or out of an area, whether within or
across an international border, or into or out of an occupied territory,

wi thout the free and i nformed consent of the transferred popul ati on or any
recei vi ng popul ati on.

67. Such transfer may take the formof: involuntary or induced novernent of
persons with the purpose or effect of altering the denographic pattern in an
area; involuntary or induced novenent of persons on a discrimnatory basis
with regard to race, religion, origin, nationality or former nationality,
linguistic or other cultural difference; mass mgrations resulting fromthe
creation of conditions of insecurity or disorder, or other adverse conditions,
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for the purpose of, or resulting in such mgration; and the forced novenent of
persons, whether citizens or aliens, wthout due process of |aw, notice, and
the opportunity to be heard and represented before a judicial body.

68. In the context of devel opnent progranmmes, popul ation transfers are
lawful if they are non-discrimnatory and are based upon the will of the
peopl e, and do not deprive a “people” of their means of subsistence. The
general consent of the popul ation sought to be transferred nust be obtai ned by
nmeans of dial ogue and negotiation with the elected representatives of the
popul ation on terns of equality, fairness and transparency, and equi val ent

| and, housing, occupation and enpl oynent, in addition to adequate nonetary
conpensation, nust be provided. Moreover, such transfers are justified by
the public interest. The doctrine of mlitary necessity nust be strictly
construed, with the bal ance of probability weighed in favour of the protection
of humanity.

69. The discretion of States in relation to State succession in natters of
nationality must be limted in the case of popul ation transfer by the
principle of the territorial |ocation or honeland, and the right to return
must be respected in connection with this principle. Equally, the right to
choose for those individuals or groups who do not wish to return nust be
respected. The renedies appropriate to situations of popul ation transfers
include restitutio in integrum , the right to return, conpensation, and the
rehabilitation of the survivors of population transfer. In particular, the
right to return has been affirnmed by the Sub-Comm ssion in many resol utions.
The Speci al Rapporteur notes with satisfaction that a nunber of States have
recently offered expelled persons and their children the right to return and
that the United Nations has provided assistance to States in repatriation
schenes.

B. Recommendat i ons

70. Consi deration nmust be given by the Sub-Conm ssion to the possibility of
preparing an international instrument to set or codify international standards
whi ch are applicable to the situation of population transfer and the

i npl antation of settlers. Such an instrument should: provide for an express
reaffirmation of the unl awful ness of popul ation transfer and the inplantation
of settlers; define State responsibility in the matter of unlawful popul ation
transfer, including the inplantation of settlers; provide for the crimnal
responsi bility of individuals involved in popul ation transfer, whether such
indi vidual s be private or officials of the State; provide machinery for
deci di ng upon cl ai ns presented by the individuals or popul ati ons invol ved.

71. To this end, the Comm ssion shoul d adopt an instrunent which enbodi es
the principles of international |aw recognized by States as being applicabl e
to popul ation transfer and the inplantation of settlers. For this purpose, a
draft declaration, elaborated by the experts at the semnar, is appended for
the consi deration of the Sub-Comm ssion (annex I1).

72. The Sub- Conmi ssi on shoul d consi der establishing a working group to

noni tor conpliance with the declaration, in particular by devel opi ng
early-warning and preventive nechani sns and coordi nating advi sory services and
techni cal assistance, as required.
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73. QG her options are the el aboration of an additional protocol to the
Internati onal Covenants on Human R ghts, setting forth the right to one's
horel and and the right to voluntary repatriation, or a Convention on the
Preventi on and Puni shnent of the Oime of Mass Expul sion.

74. The use of a flexible, investigative and nonitoring process conparable
to that established by ECOSOC resol ution 1503 (XLVI11) should be exam ned in
the context of popul ation transfers, together with the existing regional

machi nery for the protection of human rights, including quasi-Iegal and
political processes such as the Hel sinki process, and the Mechani smfor
Conflict Prevention, Managenent and Resol ution of the Organization of African
Unity.

75. The Sub- Conm ssion should look into the possibility of establishing an
international trust fund for the rehabilitation of the survivors of popul ation
transfer.
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Human rights norms affected by population transfer and the

implantation of settlers

Affected group
Right affected Norm Expellees Population
receiving settlers

Self-determination/ Art.1/CCPR; art.1/CESR X X
right to plebiscite
Right to remain (right to one's Art.49, Fourth Geneva Convention; X X
homeland) Art.17/Add.

Protocol Il
Prohibition of implantation of Art.49 Fourth Geneva Convention; X
settlers Art.20 DCCPSM
Equality and non-discrimination Arts.2, 26/CCPR; Art.2/CESCR; CERD X X
Due process Art. 14 (1)/CCPR X X
No arbitrary expulsion; individual Art. 13/CCPR X
determination of rights
No collective punishment 42-56 Hague Regs.(1907) X X

Geneva Conventions
Life Art. 6/CCPR X X
Protection from genocide CPPCG
Freedom of movement right to Art.12/CCPR X
return
Prohibition of exile Art.9 UDHR X
Culture, identity, heritage Art.27 UDHR; Art.27/CCPR; X X
(minorities); Art.15/CESCR; ILO Convention
link to landscape (rural population) No. 169; DRM
Torture, inhuman or degrading Art.7/CCPR X X
treatment (physical and mental CAT
anguish, psychological trauma,
alienation)
Privacy, family, home Art.12 UDHR; Arts.17,23/CCPR X

Art.10/CESCR
Prohibition of forced labour Art.8/CCPR X
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ANNEX | (continued)

Human rights norms affected by population transfer and the

implantation of settlers

Affected group
Right affected Norm
Expellees Population
receiving settlers
Right to work Arts.6,7/CESCR X
No arbitrary detention Art.9/CCPR X
(pre-expulsion internment)
Child'sright to citizenship Art.24(3)/CCPR X
Citizenship CRC
Art.15 UDHR X
CRS
CERD
Property Art.17 UDHR X X
First Protocol ECHR
Social security Art.22 UDHR X
Art.9/CESCR
Protection from incitement to racial Art.20/CCPR X
hatred Art.4 CERD
Religion Art.18/CCPR X
Art.18 UDHR
Freedom of expression, press Art.19/CCPR X
Art.19 UDHR
Protection of children from Art.24/CCPR X
traumatic experience of expulsion CRC g/
Political activity Art.25/CCPR X
Education Art.13/CESCR X
Right to development United Nations Charter/CESCR X X
DRD
Right to housing/prohibition of Art.10/CESCR b/ X X
forced eviction

al Referenceis also made to general comments 16 and 17 adopted by the Committee on the Rights of the Child.

b/ Referenceisalso made to general comments 4 and 7 adopted by the Committee on Economic, Social and Cultural

Rights.
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Abbr evi ati ons:

CAT

CERD

CPPCG

DOCPSM

ECHR

| CCPR

| CESCR

Convention agai nst Torture and Gther Cruel, |nhuman or Degradi ng
Treat ment or Puni shnent

I nternational Convention on the Elimnation of All Forns of Racial
D scrimnation

Convention on the Rights of the Child
Convention on the Reduction of Statel essness

Convention on the Prevention and Puni shnent of the Oine of
CGenoci de

Draft Code of Crimes against the Peace and Security of Mankind
Decl aration on the R ght to Devel oprent

Decl aration on the R ghts of Persons Belonging to National or
Et hnic, Religious and Linguistic Mnorities

Eur opean Convention on Hunan R ghts
Internati onal Covenant on Gvil and Political R ghts
Internati onal Covenant on Econom c, Social and Qultural R ghts

Uni versal Declaration of Human R ghts
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ANNEX | |

DRAFT DECLARATI ON ON PCPULATI ON TRANSFER AND THE
| MPLANTATI ON OF SETTLERS

Aticle 1

This Declarati on sets standards which are applicable in all situations,
i ncl udi ng peacetime, disturbances and tensions, internal violence, interna
armed conflict, mxed internal -internati onal armed conflict, internationa
armed conflict and public energency situations. The norns contained in this
Decl arati on nust be respected under all circunstances.

Article 2

These norns shall be respected by, and are applicable to all persons,
groups and authorities, irrespective of their |egal status.

Article 3

Unl awf ul popul ation transfers entail a practice or policy having the
purpose or effect of noving persons into or out of an area, either within or
across an international border, or within, into or out of an occupied
territory, without the free and infornmed consent of the transferred popul ation
and any receiving popul ation.

Article 4

1. Every person has the right to renmain in peace, security and dignity in
one's hone, or on one's land and in one's country.

2. No person shall be conpelled to | eave his place of residence

3. The di spl acenent of the population or parts thereof shall not be
ordered, induced or carried out unless their safety or inperative mlitary
reasons so demand. Al persons thus displaced shall be allowed to return to
their homes, |ands, or places of origin imredi ately upon cessation of the
condi tions which nade their displacenent inperative

Article 5

The settlenent, by transfer or inducenent, by the Qccupyi ng Power of
parts of its own civilian population into the territory it occupies or by the
Power exercising de facto control over a disputed territory is unlawful.

Article 6

Practices and polices having the purpose or effect of changing the
denogr aphi ¢ conposition of the region in which a national, ethnic, |inguistic,
or other mnority or an indigenous popul ation is residing, whether by
deportation, displacenment, and/or the inplantation of settlers, or a
conbi nation thereof, are unl awf ul
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Article 7

Popul ati on transfers or exchanges of popul ati on cannot be |egalized by
i nternational agreenent when they violate fundamental human rights norns or
perenptory norns of international |aw

Article 8

Every person has the right to return voluntarily, and in safety and
dignity, to the country of origin and, withinit, to the place of origin or
choice. The exercise of the right to return does not preclude the victins
right to adequate renedies, including restoration of properties of which they
were deprived in connection with or as a result of population transfers,
conpensation for any property that cannot be restored to them and any other
reparati ons provided for in international |aw.

Article 9

The above practices of population transfer constitute internationally
wongful acts giving rise to State responsibility and to individual crimnal
liability.

Article 10

Where acts or om ssions prohibited in the present Declaration are
committed, the international community as a whole and individual States, are
under an obligation: (a) not to recognize as legal the situation created by
such acts; (b) in ongoing situations, to ensure the i medi ate cessation of the
act and the reversal of the harnful consequences; (c) not to render aid,
assi stance or support, financial or otherwi se, to the State which has
coomtted or is commtting such act in the maintaining or strengthening of the
situation created by such act.

Article 11

States shall adopt neasures ained at preventing the occurrence of
popul ation transfers and the inplantation of settlers, including the
prohibition of incitenent to racial, religious or linguistic hatred.

Article 12
Nothing in these articles shall be construed as affecting the |ega
status of any authorities, groups or persons involved in situations of
i nternal violence, disturbances, tensions or public energency.

Article 13

1. Not hing in these articles shall be construed to restrict or inpair the
provi sions of any international humanitarian or human rights instrunents.

2. In case of different norns applicable to the sane situation, the
standard offering maxi mum protection to persons and groups subjected to
popul ati on transfers, shall prevail



