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INTRODUCTION
0.1 The national legal system

Explain briefly the key aspects of the national legal system that are essential to
understanding the legal framework on discrimination. For example, in federal systems, it
would be necessary to outline how legal competence for anti-discrimination law is
distributed among different levels of government.

The Republic of Croatia is a unitary state'. Basic legal principles are set out by the
Constitution. Laws must be in accordance with the Constitution, and other rules and
regulations must be in accordance with the Constitution and law?.

Government is organised on the principle of separation of powers into the legislative,
executive and judicial branches, but limited by the right to local and regional self-
government guaranteed by the Constitution?.

The Croatian Parliament is vested with legislative power. The Parliament may
authorise the Government, for a maximum period of one year, to regulate, by
decrees, certain issues within its competence. The Governmental decrees cannot
deal with the issues relating to the application of constitutionally defined human
rights and fundamental freedomes, the rights of national minorities, the electoral
system, and the organisation, powers and operation of government bodies and local
self-government since those issues are in the exclusive competence of the
Parliament..

The judicial system has two levels (first instance and appeal), with the possibility of
extraordinary remedies (such as review by the Supreme Court). As a rule, judicial
review of administrative decisions is available. The role of the Supreme Court, as the
highest court, is to ensure uniform application of laws and equal justice for all*.
Judicial office is permanent. Courts’ decisions are in principle binding only on the
parties to the case and do not set a precedent.

The State Attorney’s Office is an autonomous and independent judicial body
empowered and obliged to proceed against those who commit criminal and other
punishable offences, to undertake legal measures to protect the property of the
Republic of Croatia and to provide legal remedies to protect the Constitution and
law.

The competences of the Constitutional Court of the Republic of Croatia are, among
others, to decide on the conformity of laws with the Constitution; to decide on the
conformity of other regulations with the

'Article 1 of the Constitution of the Republic of Croatia
2Article 5 of the Constitution of the Republic of Croatia
3Article 4 of the Constitution of the Republic of Croatia
“Article 118 of the Constitution of the Republic of Croatia
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Constitution and laws; to decide on constitutional complaints against individual
decisions of governmental bodies, bodies of local and regional self-government and
legal entities with public authority, when these decisions violate human rights and
fundamental freedoms or the right to local and regional self-government guaranteed
by the Constitution of the Republic of Croatia; and to ensure that constitutionality
and legality are observed and notify the Croatian Parliament of instances of
unconstitutionality and illegality observed.

The duty of the People's Ombudsman, as a commissioner of the Croatian Parliament,
is to protect the constitutional and legal rights of citizens in their dealings with the
state administration and bodies vested with public authority.

The first detailed anti-discrimination provisions (definition of direct and indirect
discrimination, harassment and sexual harassment, shift of the burden of proof etc.)
were introduced into Croatian legislation by amendments to the Employment Act in
July 20036, with the aim of harmonising the Employment Act with EU law.

The first piece of comprehensive anti-discrimination legislation in Croatia was the
Anti-discrimination Act that entered into force on 1 January 2009. This law covers all
grounds of discrimination dealt with by the Directives as well as some other grounds
such as property, genetic heritage, education etc.

The anti-discrimination provisions in the new Employment Act’ that entered into
force on 1 January 2010 have been significantly reduced in comparison with the
previous Employment Act. It seems that the legislator viewed these provisions as
unnecessary after the Anti-discrimination Act, supposed to cover all fields including
employment relations, had been introduced. The new Employment Act does not
explicitly mention grounds of discrimination but refers to the Anti-discrimination Act
in that respect.

0.2 Overview/State of implementation

List below the points where national law is in breach of the Directives. This paragraph
should provide a concise summary, which may take the form of a bullet point list. Further
explanation of the reasons supporting your analysis can be provided later in the report.

This section is also an opportunity to raise any important considerations regarding the
implementation and enforcement of the Directives that have not been mentioned
elsewhere in the report.

This could also be used to give an overview on the way (if at all) national law has given
rise to complaints or changes, including possibly a reference to the number of
complaints, whether instances of indirect discrimination have been found by judges, and
if so, for which grounds, etc.

>Article 128 of the Constitution of the Republic of Croatia
SAmendments to the Employment Act, Official Gazette 114/2003
"Official Gazette 149/2009
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Please bear in mind that this report is focused on issues closely related to the
implementation of the Directives. General information on discrimination in the domestic
society (such as immigration law issues) are not appropriate for inclusion in this report.

Please ensure that you review the existing text and remove items where national law has
changed and is no longer in breach.

The Anti-discrimination Act has been in force only since 1 January 2009 and there is
still no case law based on it.

It seems that the Government is planning to amend the Anti-discrimination Act and
an expert group has been established to draft amendments. It is not clear what is
planned to be changed but the part of the Act dealing with exceptions has been
criticised as too wide and unclear.

There are certain issues where national law is not in compliance with the Directives:

- exceptions to the prohibition of discrimination are too wide, unclear and open
to interpretation;

- in Constitutional Court case-law intent is still considered as an element of
discrimination;

- case-law considers instructions to discriminate discrimination only if issued
intentionally;

- equal access to occupation, pay, dismissal and practical work experience are
not explicitly listed as issues covered by anti-discrimination legislation
although existing case law shows that it is these issues that most frequently
lead to complaints of discrimination (however, they are covered implicitly);

- the exception for employers with an ethos based on religion or belief is too
wide and not limited just to situations where a person’s religion or belief
constitute a genuine, legitimate and justified occupational requirement, having
regard to the organisation’s ethos;

- the rules on compensation are not in compliance with the Directives because a
court, when deciding compensation, does not have to take into consideration
whether a particular amount of compensation in a particular case of
discrimination would be an effective and dissuasive sanction;

- due to the length of proceedings before Croatian courts, the effectiveness of
remedies in general is uncertain;

- individual cases dealing with discrimination in areas that are covered by the
Directives but are not constitutional rights (e.g. equal access to and supply of
goods and services) cannot be heard before the Constitutional Court because
according to Constitutional Court case-law, the Court can establish violation of
the right to equality only in connection with other constitutional right(s);

- in employment disputes the time limit within which an employee must initiate
a procedure (15 days) is often too short to prepare a claim.

—
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0.3 Case-law

Provide a list of any important case law within the national legal system relating to the
application and interpretation of the Directives. This should take the following format:

Name of the court

Date of decision

Name of the parties

Reference number (or place where the case is reported).

Address of the webpage (if the decision is available electronically)

Brief summary of the key points of law and of the actual facts (no more than several
sentences)

+Please use this section not only to update, complete or develop last year's report,
but also to include information on important and relevant case law concerning the
equality grounds of the two Directives (also beyond employment on the grounds of
Directive 2000/78/EC), even if it does not relate to the legislation transposing them -
e.g. if it concerns previous legislation unrelated to the transposition of the Directives

Please describe trends and patterns in cases brought by Roma and Travellers, and
provide figures - if available.

Name of the court: Constitutional Court of the Republic of Croatia

Date of decision: 18 April 2007

Reference number: U-1/1152/2000

Address of the webpage:
http://sljeme.usud.hr/usud/prakswen.nsf/Praksa/C12570D30061CE53C12572C1003E
11D0?OpenDocument

Brief summary: The Constitutional Court repealed provisions of the Pension
Insurance Act as discriminatory on the ground of sex because they set different ages
for entitlement to a statutory old-age pension for men and women; different ages for
entitlement to an early old-age pension for men and women; different ages for
entitlement to a survivor’s pension for the mother and the father of a deceased
insured person and different ages for the application of the initial factor used for
calculating the level of early old-age pension to be paid to men and women. By the
same decision the Constitutional Court, ‘respecting the time needed for the process
of equalisation of rights of men and women in the pension insurance system’,
decided that those provisions would remain in force until 2018.

Name of the court: The Constitutional Court of the Republic of Croatia

Date of decision: 7 February 2007

Name of the parties: S.0. and others

Reference number: U-111/3138/2002

Address of the webpage:
http://sljeme.usud.hr/usud/prakswen.nsf/Praksa/C12570D30061CE53C125727B0038
B83870OpenDocument
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Brief summary: A constitutional complaint was filed, after proceedings before the
ordinary courts, by several Roma students from four primary schools who claimed to
be victims of discrimination/segregation due to their Romani origin. They had been
placed in separate Roma-only classes. The Constitutional Court rejected their
complaint and concluded that such separation of students was justified because
their knowledge of the Croatian language was not sufficient to follow education with
other children. At the same time the Constitutional Court noted that such separation
would constitute discrimination if Roma students had been placed in separate
classes in higher grades of primary education when their knowledge of the language
would not have been a problem. The case, as Orsus and others v. Croatia, was in the
end decided by the Grand Chamber of the European Court of Human Rights, which
found violation of the prohibition of discrimination taken together with the right to
education.

Name of the court: Supreme Court of the Republic of Croatia

Date of decision: 4 July 2006

Name of the parties: A.C.v.VK.ig.d.d.

Reference number: Revr.90/06

Brief summary: A.C., who was 59 at the time, was employed at V.K. for 36 years. Due
to the new organisation of work and new technology his job was abolished and his
employment terminated. The employer employed 16 new workers afterwards. The
Court stated that this was not discrimination, because, having in mind the plaintiff's
age (59) and long service (36 years), the employer’s decision to terminate
employment instead of organising vocational training for the plaintiff to enable him
to work with the new technology, was based on ‘a realistic estimation of expected
results of professional training’.

Name of the court: Supreme Court of the Republic of Croatia

Date of decision: 25 September 2007

Name of the parties: J.M.v. Z.d.d.P.V.Z.

Reference number: Revr.459/07

Brief summary: The Court found discrimination based on age when an employer
terminated the employment of a 51-year-old employee without offering him other
available jobs that had been reserved for younger workers.

Name of the court: Supreme Court of the Republic of Croatia

Date of decision: 17 May 2007

Name of the parties: D.S.

Reference number: Ur.4/07

Brief summary: The Croatian Bar Association refused to add D.S. to their list of law
trainees because he was 51 years old. The Supreme Court decided that such a
decision was discriminatory.

Name of the court: Bjelovar County Court
Date of decision: 20 April 2006

Name of the parties: S.Z.v. H.3. d.o.o.
Reference number: Gz.815/2006
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Brief summary: H.5. d.o.o. as an employer refused to renew S.Z.'s temporary
employment and employ him on a permanent basis due to his alleged need for sick
leave. The Court established direct discrimination, without stating the ground of
discrimination, and ordered the defendant to return S.Z. to work and to employ him
permanently.

Name of the court: Zagreb County Court

Date of decision: 24 March 2011 (not final)

Name of the parties: LORI Lesbian Organization Rijeka, Zagreb Pride, Domino
Zagreb and Centre for Peace Studies Zagreb v. Z.M.

Reference number: Pnz.6/10

Brief summary: Four human rights organizations filed a joint action against Z.M.,
executive manager of the most popular football club in Croatia and vice president of
the Croatian Football Association, because of his public statement that gay people
could not play in his football national team. Zagreb County Court ruled that such a
statement does not constitute discrimination because it does not place any person in
less favourable position but is a hypothetical statement and not a decision or
conduct that did place or could have placed any person of same sexual orientation in
less favourable position since Z.M.,, as an official of a football club and not a national
selector, is not in a position to decide who will play in the national team. Further, the
Court said that Z.M. had the right to publicly express his opinion, even if he was
wrong and that accepting the claim would constitute violation of Z.M.’s right
guaranteed by Art. 10 of the European Convention.

Ordinary courts’ decisions and their reasoning are very dry and most often exclude
important points: the ground of discrimination is rarely explicitly noted, there is no
comparison with person(s) who do not possess certain characteristics; and
justification for different treatment is not properly explained or is not explained at all.

Anti-discrimination cases brought by Roma are still so rare that no pattern or trend
can be observed. Rare cases have been brought before the courts with the help of
NGOs (e.g. European Roma Rights Centre) and they were about discrimination in
education (Orsus and others), discrimination in access to health care (refusal to send
an ambulance to a Roma settlement); and discrimination by the police (refusal to let
a group of Roma enter Croatia at the border, and ineffective investigation of a hate
crime - Seci¢ v. Croatia).
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the
promotion of equality

a)  Briefly specify the grounds covered (explicitly and implicitly) and the material scope
of the relevant provisions. Do they apply to all areas covered by the Directives? Are
they broader than the material scope of the Directives?

The Constitution of the Republic of Croatia® guarantees rights and freedoms to
everyone in the Republic of Croatia regardless of race, colour, gender, language,
religion, political or other belief, national or social origin, property, birth, education,
social status or other characteristics®. Other grounds, such as disability, age and
sexual orientation, are covered implicitly as ‘other characteristics’ but have yet to be
interpreted.

The Constitution does not specify or limit the material scope of this provision and
therefore it should cover all rights and freedoms provided by the legislation,
including all areas covered by the Directives.

On the other hand, the Constitutional Court has stated in some decisions on
constitutional complaints filed against court rulings or against regulations
determining rights, obligations or criminal liability, that a violation of the right to
equality can be established only in connection with a violation of other
constitutional right(s)'°. Individual cases of discrimination in areas covered by the
Directives but not the Constitution would therefore not be heard before the
Constitutional Court (e.g. access to and supply of goods and services which are
available to the public, including housing).

b)  Are constitutional anti-discrimination provisions directly applicable?

According to Article 5 of the Judiciary Act'', courts must apply the Constitution and
laws as well as the international treaties which are part of the legal system of the
Republic of Croatia (i.e. which have been concluded and ratified in accordance with
the Constitution and promulgated, and which are in force™).

8 Official Gazette no. 56/1990, 135/1997, 8/1998, 113/2000, 124/2000, 28/2001, 41/2001 and 5/2001;
76/2010; 85/2010

Article 14 of the Constitution reads as follows: ‘(1) Everyone in the Republic of Croatia shall enjoy
rights and freedoms, regardless of race, colour, gender, language, religion, political or other belief,
national or social origin, property, birth, education, social status or other characteristics. (2) All shall be
equal before the law.’

19E.g. Constitutional Court decision U-111/2224/2004 of 14 February 2005

"Official Gazette 50/2005, 16/2007, 113/2008, 153/2009; 116/2010; 122/10

2Article 140 of the Constitution of the Republic of Croatia
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If a court determines during its proceedings that a law to be applied, or some of its
provisions, are not in accordance with the Constitution it should stop the
proceedings and present a request to the Constitutional Court to review the
constitutionality of the law or some of its provisions. If a court determines that
another (subordinate) regulation to be applied is not in accordance with the
Constitution and/or the law, it should apply the law directly to that specific case,
ignoring the subordinate regulation that is not in accordance with the law, and
present a request to the Constitutional Court to review the constitutionality and
legality of the disputed regulation.

It is not clear what should be done in a situation where the law to be applied is not in
accordance with an international treaty. There is still no case law on this issue.

¢) Inparticular, where a constitutional equality clause exists, can it (also) be enforced
against private actors (as opposed to the State)?

The constitutional equality clause can be enforced against private actors as well, and
not just against the State.

13Article 37 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (Official
Gazette 49/2002)
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2 THE DEFINITION OF DISCRIMINATION
2.1 Grounds of unlawful discrimination

Which grounds of discrimination are explicitly prohibited in national law? All grounds
covered by national law should be listed, including those not covered by the Directives.

The Anti-discrimination Act' prohibits discrimination on following grounds:

- race or ethnic affiliation or colour
- gender

- language

- religion

- political or other belief

- national or social origin

- property

- trade union membership

- education

- social status

- marital or family status

- age

- health condition

- disability

- genetic heritage

- gender identity and expression
- sexual orientation.

The Sex Equality Act' prohibits discrimination based on gender, while the Same-sex
Relationships Act'® prohibits discrimination based on ‘same-sex relationship’ and
‘homosexual orientation’"”.

The Employment Act prohibits discrimination in the field of work and working
conditions; criteria and conditions for recruitment, promotion, vocational training,
advanced vocational training and retraining, but does not mention grounds of
discrimination.

2.1.1 Definition of the grounds of unlawful discrimination within the
Directives

a)  How does national law on discrimination define the following terms: racial or
ethnic origin, religion or belief, disability, age, sexual orientation?

“Official Gazette 85/2008

50fficial Gazette 82/2008

80fficial Gazette 116/2003

7Article 21(1) of the Same-sex Relationships Act
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Is there a definition of disability at the national level and how does it compare with
the concept adopted by the European Court of Justice in case C-13/05, Chacén
Navas, Paragraph 43, according to which "the concept of ‘disability’ must be
understood as referring to a limitation which results in particular from physical,
mental or psychological impairments and which hinders the participation of the
person concerned in professional life"?

The Anti-discrimination Act does not define the terms ‘racial or ethnic origin’,
‘religion or belief’, ‘disability’, ‘age’, ‘sexual orientation’ (nor any other term listed as
grounds of prohibited discrimination).

The Same-sex Relationships Act does not define the term ‘sexual orientation’.

b) Where national law on discrimination does not define these grounds, how far have
equivalent terms been used and interpreted elsewhere in national law (e.g. the
interpretation of what is a ‘religion’ for the purposes of freedom of religion, or what
is a "disability" sometimes defined only in social security legislation)? Is recital 17 of
Directive 2000/78/EC reflected in the national anti-discrimination legislation?

Disability

Different regulations use different terms and definitions for disability and different
types of disability, which leads to inconsistent application of the law and makes it
difficult for people with disabilities to enforce their rights.

The Social Care Act'® uses the term ‘person with a physical or mental disorder’. The
types and levels of different kind of disabilities are defined by the Ordinance on the
Composition and Procedures of Expert Bodies in the Process of Acquiring Social Care
and Other Rights'.

The Act on the Croatian Registry of Persons with Disabilities* uses the term ‘person
with a disability’ and has its own terms and definitions of different types and levels of
disabilities.

The education system uses the term ‘children and young people with developmental
difficulties’.

The Act on the Vocational Rehabilitation and Employment of Disabled Persons?' uses
the term ‘persons with disabilities’ and defines them as persons with a physical,
sensory or mental disorder that causes a permanent disability or reduced ability to
personally fulfil everyday needs that lasts at least twelve months’.

80fficial Gazette 73/1997 with later amendments

“Pravilnik o sastavu i nacinu rada tijela vjestacenja u postupku ostvarivanja prava is socijalne skrbi i drugih
prava po posebnim propisima, Official Gazette 64/2002 with later amendments

20fficial Gazette 64/2001

210fficial Gazette 143/2002 with later amendments
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The health insurance legislation and pension legislation have their own terms and
definitions.

Recital 17 of Directive 2000/78/EC is not reflected in national anti-discrimination
legislation.

Religion

National legislation does not define religion. The Act on the Legal Status of Religious
Communities?? regulates the rights and duties of religious communities and their
members, including the registration of religious communities. It defines religious
communities as communities of natural persons who realise their freedom of religion
through public religious services and other expressions of their faith. In 2008 there
were 42 religious communities registered in accordance with the Act on the Legal
Status of Religious Communities?.

c¢)  Arethere any restrictions related to the scope of ‘age’ as a protected ground (e.g. a
minimum age below which the anti-discrimination law does not apply)?

In the Anti-discrimination Act there are no restrictions related to the scope of ‘age’ as
a protected ground.

d)  Please describe any legal rules (or plans for the adoption of rules) or case law (and
its outcome) in the field of anti-discrimination which deal with situations of
multiple discrimination. This includes the way the equality body (or bodies) are
tackling cross-grounds or multiple grounds discrimination.

Would national or European legislation dealing with multiple discrimination be
necessary in order to facilitate the adjudication of such cases?

The Anti-discrimination Act defines multiple discrimination as discrimination against
a certain person on more than one of the prohibited grounds and considers it a
severe form of discrimination (along with repeated discrimination, continued
discrimination and discrimination whose consequences are particularly harmful for
the victim)?*. Multiple discrimination is a circumstance that the court has to take into
consideration when determining the amount of compensation or the sanction for a
misdemeanour?®.

e)  How have multiple discrimination cases involving one of Art. 19 TFEU grounds and
gender been adjudicated by the courts (regarding the burden of proof and the
award of potential higher damages)? Have these cases been treated under one
single ground or as multiple discrimination cases?

20fficial Gazette 83/2002

ZBGovernment Office for National Minorities, Report on the Implementation of the Constitutional Law
on the Rights of National Minorities for 2008

%Article 6(1) of the Anti-discrimination Act

S Article 6(2) of the Anti-discrimination Act
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There has been no case law in connection with multiple discrimination, but the law
obliges the courts to treat such a cases as multiple discrimination cases.

2.1.2. Assumed and associated discrimination

a)  Does national law (including case law) prohibit discrimination based on perception
or assumption of what a person is? (e.g. where a person is discriminated against
because another person assumes that he/she is a Muslim or has a certain sexual
orientation, even though that turns out to be an incorrect perception or
assumption).

The Anti-discrimination Act prohibits discrimination based on a misconception (i.e. a
perception that turns out to be wrong) of the existence of a prohibited ground of
discrimination®,

There is no case law on discrimination based on perception or assumption of a
characteristic.

b)  Does national law (including case law) prohibit discrimination based on
association with persons with particular characteristics (e.g. association with
persons of a particular ethnic group or the primary carer of a disabled person)? If so,
how? Is national law in line with the judgment in Case C-303/06 Coleman v Attridge
Law and Steve Law?

The Anti-discrimination Act prohibits discrimination based on association with
person(s) with a particular characteristic. It states that placing any person, or a person
related to that person by kinship or other relationship, in a less favourable position
on the prohibited grounds is considered discrimination?. National law is in line with
the judgment in Case C-303/06 Coleman v. Attridge Law and Steve Law.

There is no case law on discrimination based on association with persons with
particular characteristics.

2.2 Direct discrimination (Article 2(2)(a))
a)  How isdirect discrimination defined in national law?
The Anti-discrimination Act defines direct discrimination as treatment based on any

of the prohibited grounds whereby a person is, has been, or could be placed in a less
favourable position than other persons in a comparable situation®,

%Article 1(3) of the Anti-discrimination Act
Z7Article 1(2) of the Anti-discrimination Act
ZArticle 2(1) of the Anti-discrimination Act
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The same definition of direct discrimination is used by the Sex Equality Act* and the
Same-sex Relationships Act*.

The Employment Act prohibits direct and indirect discrimination, but does not define
either.

b)  Arediscriminatory statements or discriminatory job vacancy announcements
capable of constituting direct discrimination in national law? (as in Case C-54/07
Firma Feryn)

The Anti-discrimination Act does not specify that discriminatory statements or
discriminatory job advertisements would be considered direct discrimination, and it
remains to be seen what the courts’ interpretation would be in this respect.

There has been only one case against discriminatory statement, initiated by four
human rights organizations against Z.M., executive manager of the most popular
football club in Croatia and vice president of the Croatian Football Association,
because of his public statement that gay people could not play in his football
national team. Zagreb County Court ruled, by a decision that is not final yet, that
such a statement does not constitute discrimination because it does not place any
person in less favourable position but is a hypothetical statement and not a decision
or conduct that did place or could have placed any person of same sexual orientation
in less favourable position since Z.M., as an official of a football club and not a
national selector, is not in a position to decide who will play in the national team.
Further, the Court said that Z.M. had the right to publicly express his opinion, even if
he was wrong and that accepting the claim would constitute violation of Z.M.’s right
guaranteed by Art. 10 of the European Convention.

c¢)  Does the law permit justification of direct discrimination generally, or in relation to
particular grounds? If so, what test must be satisfied to justify direct discrimination?
(See also 4.7.1 below).

The Anti-discrimination Act does not permit justification of direct discrimination
generally or in relation to particular grounds. The only permitted justifications are
those defined as exceptions (see 4.).

d) Inrelation to age discrimination, if the definition is based on ‘less favourable
treatment’ does the law specify how a comparison is to be made?

In relation to age discrimination the law does not specify how a comparison is to be
made.

20Official Gazette 82/2008
300fficial Gazette 116/2003
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2.2.1 Situation Testing

a)  Does national law clearly permit or prohibit the use of ‘situation testing’? If so, how
is this defined and what are the procedural conditions for admissibility of such
evidence in court? For what discrimination grounds is situation testing permitted?
If not all grounds are included, what are the reasons given for this limitation? If the
law is silent please indicate.

National law is silent in respect of the use of situation testing. It does not explicitly
permit the use of situation testing; it does not define it nor establish procedural
conditions for or limitations to the admissibility of such evidence in court. However,
there are no obstacles, in anti-discrimination law or in civil procedural legislation, for
the use of testing.

b)  Outline how situation testing is used in practice and by whom (e.g. NGOs, equality
body, etc)

Situation testing has not been used in practice yet.
c) Isthere any reluctance to use situation testing as evidence in court (e.g. ethical or
methodology issues)? In this respect, does evolution in other countries influence

your national law (European strategic litigation issue)?

There have not been any cases before the Croatian courts where situational testing
was used as evidence for discrimination.

Evolution in other countries in this respect might influence Croatian national law.

d)  Outline important case law within the national legal system on this issue.

There is no case law on the issue of situation testing.

2.3 Indirect discrimination (Article 2(2)(b))

a) How s indirect discrimination defined in national law?

The Anti-discrimination Act defines indirect discrimination as a situation where an
apparently neutral provision, criterion or practice places or could place a personin a
less favourable position on the prohibited ground, in relation to other persons in a
comparable situation, unless such a provision, criterion or practice may be

objectively justified by a legitimate aim and the means of achieving that aim are
appropriate and necessary?'.

31Article 2(2) of the Anti-discrimination Act
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The Same-sex Relationships Act defines indirect discrimination as a situation where
an apparently neutral provision, criterion or practice places or could place a member
of a same-sex relationship in a less favourable position in relation to other persons on
the ground of that fact (comparison or justification is not mentioned)32

The Employment Act prohibits indirect discrimination but does not define it.

In one case of indirect discrimination®: (in several primary schools Roma children
were placed in separate Roma-only classes allegedly due to their poor knowledge of
the Croatian language), the Constitutional Court has introduced intent as an element
of discrimination. In its decision®** the Constitutional Court found that the question of
whether Roma students had been placed in separate classes with the aim of
discriminating against them on the basis of their race or ethnicity was crucial in
determining whether discrimination had occurred.

b)  What test must be satisfied to justify indirect discrimination? What are the
legitimate aims that can be accepted by courts? Do the legitimate aims as accepted
by courts have the same value as the general principle of equality, from a human
rights perspective as prescribed in domestic law? What is considered as an
appropriate and necessary measure to pursue a legitimate aim?

Indirect discrimination is justified if there is a legitimate aim and the means of
achieving that aim are appropriate and necessary.

There is no ordinary court case law on legitimate aims or appropriate and necessary
measures.

The Constitution itself*> defines legitimate aims for restrictions on constitutional
rights and freedoms: the freedom and rights of others, legal order, and public morals
and health. The same provision limits such restrictions by the principle of
proportionality: every restriction on a right or freedom has to be proportionate to the
nature of the need for such a restriction.

As a rule, the Constitutional Court has avoided dealing with the issue of legitimate
aim and appropriate and necessary measures (proportionality test) in its decisions in
discrimination-related cases. In one case this problem was the main issue in the
concurring opinion3, The authors of the concurring opinion stressed that, when
deciding on alleged violations of the right to equality, the Constitutional Court
should not ignore the principle of proportionality.

32Article 21 of the Same-sex Relationships Act

3The case Orsus and others v. Croatia described above.

3Constitutional Court decision number U-111-3138/2002, 7 February 2007

3Article 16 of the Constitution of the Republic of Croatia

%Constitutional Court of the Republic of Croatia, decision number U-111/1600/2004 of 17 October 2007
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In the case of discrimination against Roma students in primary schools (separate
Roma-only classes) the Constitutional Court found the need to adapt primary
education to the abilities and the needs of Roma students to be a legitimate aim.

¢)  Isthis compatible with the Directives?

The wording of the Anti-discrimination Act is compatible with the Directives, but it
remains to be seen how the courts will interpret it.

d) Inrelation to age discrimination, does the law specify how a comparison is to be
made?

In relation to age discrimination the law does not specify how a comparison is to be
made.

e)  Have differences in treatment based on language been perceived as potential
indirect discrimination on the grounds of racial or ethnic origin?

Differences in treatment based on language have not been perceived as indirect
discrimination on the grounds of racial or ethnic origin. On the contrary, in the case
of discrimination against Roma children in education®, language was considered as a
justification for differences in treatment of persons of different racial or ethnic
origin®®. The ordinary courts as well as the Constitutional Court held that lack of
knowledge of the Croatian language was an objective and reasonable justification
for placing Roma children in separate classes.

2.3.1 Statistical Evidence

a)  Does national law permit the use of statistical evidence to establish indirect
discrimination? If so, what are the conditions for it to be admissible in court?

National law does not explicitly permit the use of statistical evidence; therefore it
does not define it nor establish procedural conditions for the admissibility of such
evidence in court or any limitations. However, there are no obstacles, in anti-
discrimination law or in civil procedural legislation, to the use of statistical evidence.

b)  Isthe use of such evidence widespread? Is there any reluctance to use statistical
data as evidence in court (e.g. ethical or methodology issues)? In this respect, does
evolution in other countries influence your national law?

The use of statistical evidence is not widespread in anti-discrimination cases.

37The case of Orsus and others v. Croatia, described above
$Constitutional Court decision number U-111-3138/2002, 7 February 2007
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One of the reasons for this might be the lack of statistical data or of reliable statistical
data. For example, according to official statistics there are 9 463 Roma in Croatia,
although the authorities recognise that there are more than 30 000 Roma*. The
Government recognise that this difference results from the reluctance of Roma to
declare themselves as Roma in the census.

Evolution in other countries in respect of use of statistical data as evidence in court
might influence Croatian national law.

c¢)  Pleaseillustrate the most important case law in this area.

In the case concerning racial discrimination against Roma students in primary
schools in Medimurje* (placing Roma children in separate Roma-only classes), the
Constitutional Court in its decision*' discussed the issue of statistical evidence. It
concluded that statistical data on the number of Roma children in separate classes
are not sufficient evidence of discrimination. The Constitutional Court made its ruling
before the ECHR Grand Chamber brought its decision in the case of D.H. v. Czech
Republic and was therefore unaware of the ECHR’s final conclusion on statistical
evidence.

d)  Arethere national rules which permit data collection? Please answer in respect to
all five grounds. The aim of this question is to find out whether or not data
collection is allowed for the purposes of litigation and positive action measures.
Specifically, are statistical data used to design positive action measures? How are
these data collected/ generated?

Data collection is regulated by the Act on Personal Data Protection®. It allows data
collection only when the person questioned is informed of the purpose of data
collection. Collected data can be further processed only for the same purpose for
which they were collected, but statistical processing is considered admissible when
adequate protection measures are undertaken.

The Act on Personal Data Protection does not allow collection and processing of data
on race/ethnicity, political belief, religious and other belief, or sexual orientation. An
exception is presented by situations where the data collection and processing are
carried out with the consent of the person questioned and within the scope of the
legal activity of an institution, association or any other non-profit body with a
political, religious or other aim, provided that such processing relates solely to the
members of the body and that the data obtained are not disclosed to a third party
without the prior consent of the data subject®.

*National Programme for the Roma;
http://www.vlada.hr/nacionalniprogramromi/content/view/13/26/lang,english/
“The case of Orsus and others v. Croatia, described above

“IConstitutional Court decision number U-111-3138/2002, 7 February 2007
420fficial Gazette 103/2003, 118/2006 and 41/2008

“Article 8 of the Act on Personal Data Protection
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It was held that this rule obstructed the design and implementation of positive
action measures in relation to Roma. Estimations and unofficial data were therefore
used*. On the other hand, in spite of regulations banning data collection on ethnic
origin, some institutions have precise information on the ethnicity of particular
groups®.

A third party can be given the data collected only if this is necessary for carrying out
tasks encompassed within its legal activity as defined by law.

In discrimination cases, obtaining the relevant statistics would be a significant
obstacle.

2.4 Harassment (Article 2(3))

a)  How is harassment defined in national law? Include reference to criminal offences
of harassment insofar as these could be used to tackle discrimination falling within
the scope of the Directives.

The Anti-discrimination Act defines harassment as any unwanted conduct caused by
any of the prohibited grounds with the purpose or effect of violating the dignity of a
person, and of creating an intimidating, hostile, degrading or offensive
environment*, while sexual harassment is defined as any verbal, non-verbal or
physical conduct of sexual nature with the purpose or effect of violating the dignity
of a person, and of creating an intimidating, hostile, degrading or offensive
environment®’,

The Employment Act*® obliges the employer to protect the employee’s dignity
during his/her work against the conduct of superiors, co-workers and persons whom
employee meets in connection with his/her work, if that conduct is unwanted and
contrary to special regulations.

“National Programme for Roma;
http://www.vlada.hr/nacionalniprogramromi/content/view/13/26/lang,english/

“E.g. some primary schools have precise data on number of Roma pupils in each class
“Article 3(1) of the Anti-discrimination Act

4 Article 3(2) of the Anti-discrimination Act

“8Article 5(5) of the Employment Act
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There is no provision in criminal law corresponding to the Directives’ definition of
harassment. In some recent harassment cases the State Attorney’s Office has based
prosecution of a superior employee on the provision dealing with violation of the
rights of workers®.

b) Is harassment prohibited as a form of discrimination?
Harassment is prohibited as a form of discrimination®®.

c¢)  Arethere any additional sources on the concept of harassment (e.g. an official Code
of Practice)?

Some school and university codes of ethics define and forbid harassment.

For example, the Code of Ethics of the University of Rijeka®' forbids any form of
harassment based on, among other grounds, religion, ethnicity or nationality, race,
sex, sexual orientation and disability. It defines harassment as any inappropriate
behaviour with the aim or effect of violating the dignity of a person and decreasing a
person’s quality of life. Harassment is defined as any act, single or repeated, verbal,
non-verbal or physical, that creates an intimidating or hostile working or educational
environment that frightens, offends or humiliates another person.

It should be noted that the Code of Ethics of the Croatian Association of Employers

forbids (only) sexual harassment but does not define it> while the Code of Business
Ethics of the Croatian Chamber of Economy forbids harassment but does not define
it.

Some legal authors, whose opinions often greatly influence case law, use the term
‘harassment’ as a synonym for mobbing>3. On the one hand, such an interpretation
gives legal protection to the victims of mobbing, who otherwise do not have a legal
remedy available.

“9Article 114 of the Criminal Code, Violation of the Right to Work and Other Employment-related
Rights: Whoever denies or limits the right of a citizen to work, to the freedom to work, to the free
choice of vocation or occupation, to access to a work place and to duties offered to everyone under
the same terms, or to the right to earnings, or who without a justified reason denies earnings to a
worker within the prescribed period of time or social security, retirement or disability rights, or who
does not register a worker with the bodies of health, retirement and disability insurance, or who does
not observe working hours and time off regulated by law, the rights of specific groups of workers to
special protection, the rights resulting from unemployment, the rights related to employment,
maternity and child care or other employment-related rights stipulated by law, a court decision or
collective agreement, shall be punished by imprisonment for between three months and three years.
Article 3 of the Anti-discrimination Act
SThttp://www.uniri.hr/hr/propisi_i_dokumenti/eticki_kodeks_svri.htm
2http://209.85.229.132/search?q=cache:RL44t0CisMJ:www.hup.hr/Upload/Eti%C4%8Dki%2520kodek
s.doc+uznemiravanje+kodeks+hrvatska+udruga+poslodavaca&cd=1&hl=hr&ct=cInk&gl=hr&lr=lang_
hr

53E.g. Ivica Crni¢ in Guide on Anti-discrimination Legislation and Case law, International Organisation for
Migration and others, Zagreb, 2009
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However, in the long run it weakens the position of victims of discrimination because
anti-harassment provisions will be used in cases of mobbing and their aim of
preventing and sanctioning harassment as a form of discrimination will be neglected.

2.5 Instructions to discriminate (Article 2(4))

Does national law (including case law) prohibit instructions to discriminate?
Ifyes, does it contain any specific provisions regarding the liability of legal persons for
such actions?

The Anti-discrimination Act prohibits intentional encouragement to discriminate®*,
but it does not specifically address instructions to discriminate. The term ‘instructions
to discriminate’ is not used in the law at all. Neither does it contain any specific
provisions regarding the liability of legal persons for such actions, but as these
actions are considered discrimination, the general provision on the liability of all
legal and natural persons should apply. Since such encouragement is considered
discrimination only if conducted intentionally, this provision is not in accordance
with the Directives.

There is no case law in connection with instructions to discriminate.

National law does not contain any specific provision regarding the liability of legal
persons for instructions to discriminate.

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a)  How does national law implement the duty to provide reasonable accommodation
for people with disabilities? In particular, specify when the duty applies, the criteria
for assessing the extent of the duty and any definition of ‘reasonable’. For example,
does national law define what would be a "disproportionate burden" for employers
or is the availability of financial assistance from the State taken into account in
assessing whether there is a disproportionate burden?

Please also specify if the definition of a disability for the purposes of claiming a
reasonable accommodation is the same as for claiming protection from non-
discrimination in general, i.e. is the personal scope of the national law different
(more limited) in the context of reasonable accommodation than it is with regard
to other elements of disability non-discrimination law.

>4Article 4(1) of the Anti-discrimination Act
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The Anti-discrimination Act prohibits failure to provide reasonable accommodation
for people with disabilities. It specifies that a failure to enable disabled persons to use
publicly available resources, to participate in public and social life and to have access
to the workplace and appropriate working conditions in line with their specific needs
by adapting infrastructure and premises and by using equipment and other means
which do not present an unreasonable burden for the person obliged to provide it, is
considered discrimination®.

The Act does not set criteria for assessing the extent of the duty to provide
reasonable accommodation nor does it define in any way what an un/reasonable
burden would be. The availability of financial assistance from the State is not
considered in any sense in the text of the Act nor does the Act make any distinction
between the duties of private companies and State bodies and institutions.

The Anti-discrimination Act does not contain a definition of disability for the
purposes of claiming reasonable accommodation.

b)  Does national law provide for a duty to provide a reasonable accommodation for
people with disabilities in areas outside employment? Does the definition of
“disproportionate burden” in this context, as contained in legislation and
developed in case law, differ in any way from the definition used with regard to
employment?

The Anti-discrimination Act provides for a duty to provide reasonable
accommodation for people with disabilities in connection with their access to the
workplace and appropriate working conditions, use of publicly available resources
and participation in public and social life.

What falls under the scope of use of publicly available resources and participation in
public and social life is left to the courts to interpret.

The requirement of ‘reasonable burden’ is the same for all three areas (access to the
workplace and appropriate working conditions; use of publicly available resources;
and participation in public and social life). It is up to the courts to determine what
factors are to be considered in deciding if a burden is reasonable. At the moment
there is still no case law.

The Act makes no distinction between the duties of private and State bodies and
institutions.

There is still no case law on reasonable accommodation duties.
c) Does failure to meet the duty of reasonable accommodation count as

discrimination? Is there a justification defence? How does this relate to the
prohibition of direct and indirect discrimination?

>Article 4(2) of the Anti-discrimination Act
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The failure to meet the duty of reasonable accommodation is considered
discrimination (the law does not specify if it is considered direct, indirect or sui
generis discrimination). The Anti-discrimination Act does not provide a justification
defence.

d)  Has national law (including case law) implemented the duty to provide reasonable
accommodation in respect of any of the other grounds (e.g. religion)?

National law in principle has not implemented the duty to provide reasonable
accommodation in respect of any of the other grounds, with some exceptions.

While Catholic religious holidays are national holidays, members of the three biggest
religious minorities (Orthodox Christians, Muslims and Jews) have a right to a day off
on the days of their main religious holidays?°.

e)  Does national law clearly provide for the shift of the burden of proof, when
claiming the right to reasonable accommodation?

In respect of reasonable accommodation duties, the general rule on the shift of the
burden of proof*” is to be applied.

f) Does national law require services available to the public, buildings and
infrastructure to be designed and built in a disability-accessible way? If so, could
and has a failure to comply with such legislation be relied upon in a discrimination
case based on the legislation transposing Directive 2000/78?

The Anti-discrimination Act specifies that reasonable accommodation duties exist
whenever they are needed to enable disabled persons, according to their specific
needs, to use publicly available resources and to participate in public and social life,
but it does not define those terms and it is left to the courts to interpret them?:,

The obligation to design and build buildings and infrastructure in a disability-
accessible way is regulated by the Regulations on Accessibility of Buildings to
Persons with Disabilities®. The Regulations define a number of types of buildings
that have to be disability-accessible, respecting all types of disability (including
intellectual disability) and providing numerous elements of accessibility (e.g. tactile
surfaces, detailed technical details for various parts of the building such as stairs, lifts,
entrance, toilets, bathrooms etc.). In theory, a failure to comply with such legislation
could be relied upon in a discrimination case.

Act on Holidays, Remembrance Days and Non-working Days; Official Gazette 33/1996 with
amendments

7Article 20 of the Anti-discrimination Act

8Article 4(2) of the Anti-discrimination Act

>(Pravilnik o osiguranju pristupacnosti gradevina osobama s invaliditetom i smanjene pokretljivosti)
Official Gazette 151/2005
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g)  Does national law contain a general duty to provide accessibility for people with
disabilities by anticipation? If so, how is accessibility defined, in what fields
(employment, social protection, goods and services, transport, housing, education,
etc.) and who is covered by this obligation? On what grounds can a failure to
provide accessibility be justified?

There is no general duty to provide accessibility for people with disabilities by
anticipation other than those explained above.

h)  Please explain briefly the existing national legislation concerning people with
disabilities (beyond the simple prohibition of discrimination). Does national law
provide for special rights for people with disabilities?

There are over 270 laws and regulations concerning people with disabilities. The
existence of such a number of regulations is a problem in itself because the system is
not transparent and persons with disabilities face problems in finding out what their
rights are in certain fields.

There are a number of special rights for people with disabilities (e.g. personal
assistance and special regulations on the employment, training, rehabilitation and
sheltered employment of people with disabilities etc.).

2.7 Sheltered or semi-sheltered accommodation/employment

a)  Towhat extent does national law make provision for sheltered or semi-sheltered
accommodation/employment for workers with disabilities?

Sheltered employment and semi-sheltered employment are regulated by the Act on
the Vocational Rehabilitation and Employment of Persons with Disabilities®.

Persons who cannot be employed at all because they do not fulfil general and special
requirements for employment can work in ‘work centres’ (radni centri).

Persons who cannot be employed because they do not fulfil general requirements
for employment can work in ‘protective workshops’ (zastitne radionice) which are
companies or institutions established for employing persons with disabilities. At least
51% of their employees have to be persons with disabilities.

b)  Would such activities be considered to constitute employment under national law-
including for the purposes of application of the anti-discrimination law ?

Work in a work centre is not considered to constitute employment. A person working
in a work centre is considered to be a beneficiary of a service.

Work in a protective workshop is considered to be employment.

500fficial Gazette 143/2002 with amendments
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2) Directive 2000/43
and Recital 12 and Article 3(2) Directive 2000/78)

Are there residence or citizenship/nationality requirements for protection under the
relevant national laws transposing the Directives?

The Anti-discrimination Act does not distinguish between citizens and non-citizens
and guarantees protection from discrimination to any person®'. Citizenship is not
therefore a requirement for such protection.

3.1.2 Natural persons and legal persons (Recital 16 Directive 2000/43)

Does national law distinguish between natural persons and legal persons, either for
purposes of protection against discrimination or liability for discrimination?

The Anti-discrimination Act does not distinguish between natural persons and legal
persons either for purposes of protection against discrimination or liability for
discrimination.

3.1.3 Scope of liability

What is the scope of liability for discrimination (including harassment and instruction to
discriminate)? Specifically, can employers or (in the case of racial or ethnic origin) service
providers (e.g. landlords, schools, hospitals) be held liable for the actions of employees?
Can they be held liable for actions of third parties (e.g. tenants, clients or customers)? Can
the individual harasser or discriminator (e.g. co-worker or client) be held liable? Can trade
unions or other trade/professional associations be held liable for actions of their
members?

The Anti-discrimination Act is to be applied to discriminatory conduct, including
harassment and encouragement to discriminate, by all state bodies, bodies of local
and regional self-government, and legal persons vested with public authority and to
discriminatory conduct by all legal and natural persons®2.

The scope of liability is also defined by the provisions of the Civil Obligation Act (the
act that, among other issues, covers tort law). It specifies that an employer is liable for
harm caused by an employee to another person when the harm is caused during or
in connection with the work®.

S1Article 1 of the Anti-discrimination Act
52Article 8 of the Anti-discrimination Act
S3Article 1061 of the Civil Obligation Act
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A legal person is liable for the harm caused to another person by its body®*. In this
case the individual harasser or discriminator would be held liable as well.

Employers and service providers cannot be held liable for the actions of third parties
(tenants, clients or customers). But the employer is obliged to ensure the dignity of
an employee against the conduct of persons whom the employee regularly meets in
connection with his/her work®.

Trade unions or other trade/professional associations cannot be held liable for the
actions of their members.

3.2 Material Scope
3.2.1 Employment, self-employment and occupation

Does national legislation apply to all sectors of public and private employment and
occupation, including contract work, self-employment, military service, holding statutory
office?

The Anti-discrimination Act applies to all areas without any limitation while explicitly
enumerating ten areas to which special attention is to be paid.

The Employment Act prohibits direct and indirect discrimination in the field of
employment and working conditions, including selection criteria and recruitment
conditions, promotion, vocational training, advanced vocational training and
retraining®.

In paragraphs 3.2.2 - 3.2.5, you should specify if each of the following areas is fully and
expressly covered by national law for each of the grounds covered by the Directives.

3.2.2 Conditions for access to employment, to self-employment or to
occupation, including selection criteria, recruitment conditions and
promotion, whatever the branch of activity and at all levels of the
professional hierarchy (Article 3(1)(a)) Is the public sector dealt with
differently to the private sector?

The Anti-discrimination Act explicitly covers, for all of the grounds covered by the
Directives, each of the following areas: access to self-employment and employment,
including selection criteria, recruitment and promotion conditions.

Access to occupation is not explicitly listed, but it is implicitly covered since the Anti-
discrimination Acts applies to all areas, without any limitation.

54Article 1062 of the Civil Obligation Act
SArticle 5(5) of the Employment Act
%Article 5(4) of the Employment Act
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The Anti-discrimination Act does not explicitly state that discrimination in this area is
prohibited whatever the branch of activity and at all levels of the professional
hierarchy.

The public sector is not dealt with differently to the private sector®’.

3.2.3 Employment and working conditions, including pay and dismissals
(Article 3(1)(c))

In respect of occupational pensions, how does national law ensure the prohibition of
discrimination on all the grounds covered by Directive 2000/78 EC? NB: Case C-267/06
Maruko confirmed that occupational pensions constitute part of an employee’s pay
under Directive 2000/78 EC.

Note that this can include contractual conditions of employment as well as the
conditions in which work is, or is expected to be, carried out.

The Anti-discrimination Act explicitly covers, for all of the grounds covered by the
Directives, the area of work and working conditions; retirement insurance; and
unemployment insurance. The issues of pay and dismissals are covered implicitly®.

3.2.4 Access to all types and to all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

Note that there is an overlap between ‘vocational training’ and ‘education’. For example,
university courses have been treated as vocational training in the past by the Court of
Justice. Other courses, especially those taken after leaving school, may fall into this
category. Does the national anti-discrimination law apply to vocational training outside
the employment relationship, such as that provided by technical schools or universities,
or such as adult life long learning courses?

The Anti-discrimination Act explicitly covers, for each of the grounds covered by the
Directives, access to all types of vocational guidance, vocational training, advanced
vocational training and retraining®® as well as to education and science’®. The
definition of education and science is left to the courts’ interpretation. Practical work
experience is covered implicitly.

57Article 8(1) of the Anti-discrimination Act
%8Article 8(1) and 8(3) of the Anti-discrimination Act
Article 8(1) of the Anti-discrimination Act
7OArticle 8(2) of the Anti-discrimination Act
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3.2.5 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In relation to paragraphs 3.2.6 — 3.2.10 you should focus on how discrimination based on
racial or ethnic origin is covered by national law, but you should also mention if the law
extends to other grounds.

The Anti-discrimination Act explicitly covers, for each of the grounds covered by the
Directives, membership of and involvement in workers’ organisations, civil society
organisations, political parties or any other organisations”'. Benefits provided for by
such organisations are covered implicitly. Membership of and involvement in
employers’ organisations is not specifically mentioned.

3.2.6 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In relation to religion or belief, age, disability and sexual orientation, does national law
seek to rely on the exception in Article 3(3), Directive 2000/78?

The Anti-discrimination Act prohibits discrimination based on racial or ethnic origin
in the area of social protection, including social security, retirement, health and
unemployment insurance’?, and healthcare’.

It prohibits discrimination based on religion or belief, age, disability and sexual
orientation in these areas, therefore national legislation does not seek to rely on the
exception in Article 3(3), Directive 2000/78.

3.2.7 Social advantages (Article 3(1)(f) Directive 2000/43)

This covers a broad category of benefits that may be provided by either public or private
actors to people because of their employment or residence status, for example reduced
rate train travel for large families, child birth grants, funeral grants and discounts on
access to municipal leisure facilities. It may be difficult to give an exhaustive analysis of
whether this category is fully covered in national law, but you should indicate whether
national law explicitly addresses the category of ‘social advantages’ or if discrimination in
this area is likely to be unlawful.

The Anti-discrimination Act applies to all areas, without any limitation; it therefore
covers implicitly social advantages of all kinds.

71Article 8(9) of the Anti-discrimination Act
2Article 8(3) of the Anti-discrimination Act
3Article 8(4) of the Anti-discrimination Act
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3.2.8 Education (Article 3(1)(g) Directive 2000/43)

This covers all aspects of education, including all types of schools. Please also consider
cases and/ or patterns of segregation and discrimination in schools, affecting notably the
Roma community and people with disabilities. If these cases and/ or patterns exist, please
refer also to relevant legal/political discussions that may exist in your country on the
issue.

Please briefly describe the general approach to education for children with disabilities in
your country, and the extent to which mainstream education and segregated “special”
education are favoured and supported.

The Anti-discrimination Act prohibits discrimination in education based on racial or
ethnic origin, religion or belief, age, disability and sexual orientation’.

Roma

According to the Constitutional Act on the Rights of National Minorities” and the Act
on Education in the Languages and Scripts of National Minorities’s, the Roma and
other national minorities have the right to education in their languages and scripts,
but the Roma do not exercise that right because such a request has not been made
by Roma minority”’.

The authorities recognise the problems faced by the Roma in the field of education
(not all Roma children participate in compulsory primary education; high drop-out
rate; high level of illiteracy among Roma, etc.) but there are still no reliable data on
the extent of the problem. According to the existing data in the school year
2002/2003 approximately one third of Roma children were not involved in any form
of education at any time”’s.

In some counties with a significant Roma population (Medumirska and Varazdinska),
Roma children are put in separate Roma-only classes. The school authorities justify
this practice, which has existed for as long as Roma have attended these schools, by
Roma children’s poor grasp of the Croatian language and by the high number of
Roma pupils in schools close to Roma settlements.

The latest reports show a dramatic increase of Roma-only classes in spite of the
authorities’ commitment to reduce the number of classes with Roma pupils only.
In 2004 there were 27 Roma-only classes in the whole of Croatia, all of them in
Medimurska and Varazdinska counties.

74Article 8(2) of the Anti-discrimination Act

5Official Gazette 155/02

6Official Gazette 51/2000 and 56/2000

7Some other minorities do exercise this right (e.g. members of the Czech, Hungarian, Serbian and
Italian minorities were taught either in their own language (Model A) or both in their own and
Croatian language (Model B) in about 40 primary schools).

8National Programme for the Roma,
http://www.vlada.hr/nacionalniprogramromi/content/view/21/36/lang,english/
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In 2008 there were 68 Roma-only classes, and not just in Medimurska county (with
62 Roma-only classes) and Varazdinska county, where the practice had existed
before, but also in two other counties”.

The Committee on the Elimination of Racial Discrimination has twice expressed its
concern at the continued segregation of Roma children within the educational
system®°,

In 2003, 57 Roma students initiated judicial proceedings claiming to be victims of
discrimination/segregation in primary education. After all domestic remedies had
been unsuccessfully exhausted, the students filed an application before the
European Court of Human Rights. In April 2010 the Grand Chamber of the Court
issued a judgment finding a violation of their right not to be discriminated
against in the enjoyment of the right to education®'.

Serbian and Croatian community in Eastern Slavonia

According to the Constitutional Act on the Rights of National Minorities and the Act
on Education in the Languages and Scripts of National Minorities, the Serbian
minority in the Vukovar post-war region receive separate education in Serbian
language and culture. Children of Croatian origin go to mainstream schools, learning
very little or nothing of Serbian language and culture. Although the education of
both communities complies with the legislation in force, in practice the result is the
almost completely separate education of Croatian and Serbian children from
kindergarten to high school. The structure of education therefore does not
contribute to intercultural dialogue between the two communities, but just the
opposite.

People with disabilities

In all relevant documents the authorities recognise the need to integrate people
with disabilities into the mainstream education system (e.g. the National Strategy
for Persons with Disabilities 2003-2006%; the National Strategy for Persons with
Disabilities 2007-2015%; and the Parliamentary Declaration on the Rights of
People with Disabilities®?).

In spite of the fine aims expressed in these documents, problems are still
numerous: lack of educational programmes adjusted to people with disabilities,
lack of adequate textbooks and teaching tools; lack of teachers trained to work
with students with special needs; and architectural and transport barriers.

?Report on the Implementation of the Decade of Roma inclusion in the field of Education for
2007 and 2008, prepared by the Ministry of Education

8CERD Concluding Observations on Croatia of 21 May 2002 and of 5 March 2009

810rsus and Others v. Croatia [GC], no.15766/03, 16 March 2010

820fficial Gazette 13/2003

80fficial Gazette 63/2007

840fficial Gazette 47/2005
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The work of assistants to students with disabilities (employment, qualifications,
payment, responsibilities etc.) has not yet been adequately regulated®.

3.2.9 Access to and supply of goods and services which are available to the
public (Article 3(1)(h) Directive 2000/43)

a)  Does the law distinguish between goods and services available to the public (e.g. in
shops, restaurants, banks) and those only available privately (e.g. limited to
members of a private association)? If so, explain the content of this distinction.

The Anti-discrimination Act prohibits discrimination based on racial or ethnic origin,
religion or belief, age, disability and sexual orientation, in access to and supply of
goods and services®. The Act does not make any distinction between goods and
services available to the public and those only available privately.

b)  Does the law allow for differences in treatment on the grounds of age and disability
in the provision of financial services? If so, does the law impose any limitations on
how age or disability should be used in this context, e.g. does the assessment of risk
have to be based on relevant and accurate actuarial or statistical data?

The Anti-discrimination Act does not allow for differences in treatment on the
grounds of age and disability in the provision of financial services®.

3.2.10 Housing (Article 3(1)(h) Directive 2000/43)

To which aspects of housing does the law apply? Are there any exceptions? Please also
consider cases and patterns of housing segregation and discrimination against the Roma
and other minorities or groups, and the extent to which the law requires or promotes the
availability of housing which is accessible to people with disabilities and older people.

The Anti-discrimination Act applies to housing in general without any exceptions.
The prohibition of discrimination in this area covers racial or ethnic origin, religion or
belief, age, disability and sexual orientation.

The Roma are still segregated to a great extent in the area of housing. Most of them
still live in areas on the outskirts of big cities, in settlements that lack the most basic
facilities. For example, in Medimurje county, which has a significant Roma
population, the Roma live in 13 Roma-only settlements where most houses do not
have electricity, running water and other necessities.

There is still a substantial number of unresolved cases involving the restitution of
property and tenancy rights to Serbian returnees®,

80mbudsman for Persons with Disabilities, Report for 2008;
http://www.posi.hr/download/Isvjesce_2008.pdf

8Article 8(8) of the Anti-discrimination Act

87Article 9(2) of the Anti-discrimination Act

8CERD, Concluding Observations, Croatia, 5 March 2009, CERD/C/HRV/CO/8
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The Regulations on the Accessibility of Buildings to Persons with Disabilities®
regulate not only the accessibility of public buildings but also private housing
(entrance, communal spaces, independent living facilities, etc).

8(Pravilnik o osiguranju pristupacnosti gradevina osobama s invaliditetom i smanjene pokretljivosti)
Official Gazette 151/2005
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4 EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

Does national law provide an exception for genuine and determining occupational
requirements? If so, does this comply with Article 4 of Directive 2000/43 and Article 4(1) of
Directive 2000/78?

The Anti-discrimination Act provides an exception for genuine and determining
occupational requirements. It states that placement in a less favourable position shall
not be deemed to be discrimination in relation to a particular job when the nature of
the job is such or the job is performed under such conditions that characteristics
related to any of the prohibited grounds of discrimination present an actual and
decisive condition for performing that job, provided that the purpose to be achieved
is justified and the condition appropriate®. This exception has to be interpreted in
proportion to the aim and purpose for which it is provided?'.

4.2 Employers with an ethos based on religion or belief (Art. 4(2) Directive
2000/78)

a)  Does national law provide an exception for employers with an ethos based on
religion or belief? If so, does this comply with Article 4(2) of Directive 2000/78?

The Anti-discrimination Act provides an exception for employers with an ethos based
on religion or belief.

This exception is regulated by the more general provision which covers employment
not just with the employers with an ethos based on religion or belief but also in other
public or private organizations. The provision states that placement in a less
favourable position shall not be deemed to be discrimination in employment if this is
required by religious doctrine, beliefs or objectives of an employer®2.

This provision does not fully comply with Article 4(2) of Directive 2000/78. While the
Directive explicitly states that this exception will be allowed when ‘a person’s religion
or belief constitute a genuine, legitimate and justified occupational requirement,
having regard to the organisation’s ethos’, the Anti-discrimination Act is less
restrictive in this respect because it applies not only to religion or belief but any
objective of an employer. Such a wording could allow discrimination on any ground
if justified by an objective of an employer.

% Article 9(2)(4) of the Anti-discrimination Act
1 Article 9(3) of the Anti-discrimination Act
%2Article 9(2)(5) of the Anti-discrimination Act
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b)  Arethere any specific provisions or case law in this area relating to conflicts
between the rights of organisations with an ethos based on religion or belief and
other rights to non-discrimination? (e.g. organisations with an ethos based on
religion v. sexual orientation or other ground.)

There are no any specific provisions or case law in this area relating to conflicts
between the rights of organisations with an ethos based on religion or belief and
other rights to non-discrimination.

c)  Arethere cases where religious institutions are permitted to select people (on the
basis of their religion) to hire or to dismiss from a job when that job is in a state
entity, or in an entity financed by the State (e.g. the Catholic church in Italy or Spain
can select religious teachers in state schools)? What are the conditions for such
selection? Is this possibility provided for by national law only, or international
agreements with the Holy See, or a combination of both?

By signing the Agreement between the Holy See and the Republic of Croatia on
Cooperation in the Field of Education and Culture® Croatia undertook the obligation
to provide Catholic religious education in all public primary and secondary schools as
well as in pre-school institutions as an obligatory subject for all students who make a
choice to take those classes. According to the Agreement, these classes can be
taught only by qualified teachers with a certificate of canonical mandate issued by
competent church authorities. A teacher's right to teach Catholic religious education
ceases if his/her certificate of canonical mandate is withdrawn.

P.T. was a teacher of Catholic religious education in two secondary schools. His
employers were two schools, both schools established, funded and governed by
public authorities. When he divorced his certificate of canonical mandate was
withdrawn by the church authorities and the school consequently terminated his
employment. P.T. challenged the termination before a court, but the court decided
that the termination was legal. The second instance court as well as the Supreme
Court®* confirmed the first instance decision. P.T. filed a constitutional complaint
claiming that these decisions violated his right to work, right to personal and family
life and the prohibition of discrimination. The case is still pending before the
Constitutional Court and the decision is expected in summer 2011%.

4.3 Armed forces and other specific occupations (Art. 3(4) and Recital 18
Directive 2000/78)

a)  Does national law provide for an exception for the armed forces in relation to age
or disability discrimination (Article 3(4), Directive 2000/78)?

20fficial Gazette International Agreements 2/1997
%Decision number Revr.499/08, 3 December 2008
%Case number U-11I-775/2008
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There is no provision in the Anti-discrimination Act specifying an exception for the
armed forces in relation to age or disability discrimination.

The Act on Service in the Armed Forces® provides an exception for the armed forces
in relation to age, health and physical abilities.

b)  Arethere any provisions or exceptions relating to employment in the police, prison
or emergency services (Recital 18, Directive 2000/78)?

There is no provision in the Anti-discrimination Act specifying an exception relating
to employment in the police, prison or emergency services.

The Police Act®” provides an exception for recruitment to the police in relation to age
(maximum 25 years of age) and mental and physical abilities.

The Judiciary Act®®, which regulates employment in the prison services, provides an
exception for the judicial police (pravosudna policija) in relation to health (the
requirement is for a particular state of health in accordance with an ordinance of the
Ministry of Justice).

4.4 Nationality discrimination (Art. 3(2)

Both the Racial Equality Directive and the Employment Equality Directive include
exceptions relating to difference of treatment based on nationality (Article 3(2) in both
Directives).

a)  How does national law treat nationality discrimination? Does this include stateless
status?
What is the relationship between ‘nationality’ and ‘race or ethnic origin’, in
particular in the context of indirect discrimination?
Is there overlap in case law between discrimination on grounds of nationality and
ethnicity (i.e. where nationality discrimination may constitute ethnic discrimination
as well?

Placing a person in a less favourable position on the grounds of nationality
(citizenship) in accordance with specific laws is not discrimination®. The law does not
mention statelessness in any way.

There is no definition in law of nationality and race or ethnic origin as grounds of
discrimination. The Anti-discrimination Act lists as prohibited grounds of
discrimination race and ethnic affiliation as well as national (i.e. ethnic) or social
origin.

%0fficial Gazette 33/2002 with later amendments
97Official Gazette 129/2000 with later amendments
%80fficial Gazette 150/2005 with later amendments
PArticle 9(2)(9) of the Anti-discrimination Act
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It remains to be seen how the courts would deal with a conflict between these
provisions and where the issue of citizenship overlaps with the issue of race or ethnic
origin.

b)  Are there exceptions in anti-discrimination law that seek to rely on Article 3(2)?

According to the Anti-discrimination Act, placing a person in a less favourable
position on the grounds of nationality pursuant to specific regulations is not
considered discrimination™®,

4.5 Work-related family benefits (Recital 22 Directive 2000/78)

Some employers, both public and private, provide benefits to employees in respect of
their partners. For example, an employer might provide employees with free or subsidised
private health insurance, covering both the employees and their partners. Certain
employers limit these benefits to the married partners (e.g. Case C-267/06 Maruko) or
unmarried opposite-sex partners of employees. This question aims to establish how
national law treats such practices. Please note: this question is focused on benefits
provided by the employer. We are not looking for information on state social security
arrangements.

a)  Would it constitute unlawful discrimination in national law if an employer provides
benefits that are limited to those employees who are married?

It would not constitute unlawful discrimination in national law if an employer
provides benefits that are limited to those employees who are married because
cohabitation has limited legal consequences regulated by specific laws (Family Act,
Act on Statutory Pension Insurance, Health Care Act etc.).

b)  Would it constitute unlawful discrimination in national law if an employer provides
benefits that are limited to those employees with opposite-sex partners?

The Anti-discrimination Act prohibits discrimination based on sexual orientation in
all areas with the exception of ‘placement in a less favourable position by a
determination of rights and obligations arising from family relations where this
[placement] is provided for by law, particularly with the aim of protecting the rights
and interests of children, which must be justified by a legitimate aim, protection of
public morality and the favouring of marriage in line with the provisions of the
Family Act’. This provision is the most controversial in the Anti-discrimination Act,
and was introduced into the Act at the strong insistence of the Catholic Church.

Although the Same-sex Relationships Act has anti-discrimination provisions, their
scope is very narrow.

100Article 9(2)(9) of the Anti-discrimination Act
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The Same-sex Relationships Act'®' defines the legal consequences of the existence of
such a relationship and limits them to the right to support between partners and to
common property issues. The Croatian legislator was very careful to limit the
consequences of same-sex relationships only to the partners in such a relationship
and not to involve third parties.

An employer is not therefore obliged to take into consideration an employee’s same
sex partnership in any way.

4.6 Health and safety (Art. 7(2) Directive 2000/78)

a)  Arethere exceptions in relation to disability and health and safety (Article 7(2),
Directive 2000/78)?

According to the Anti-discrimination Act placement in a less favourable position is
not discrimination when such conduct is carried out with the aim of preserving
health and preventing criminal acts and misdemeanours, when the means used are
appropriate and necessary for the aim to be achieved'*

Further, placement in a less favourable position is not discrimination in the case of
privileges granted to disabled persons with the aim of protecting them, when such
conduct is based on the provisions of laws, subordinate regulations, programmes
and measures'®,

b)  Arethere exceptions relating to health and safety law in relation to other grounds,
for example, ethnic origin or religion where there may be issues of dress or personal
appearance (turbans, hair, beards, jewellery etc)?

The above mentioned exception - placement in a less favourable position is not
discrimination when such conduct is carried out with the aim of preserving health
and preventing criminal acts and misdemeanours, when the means used are
appropriate and necessary for the aim to be achieved - is a general and very wide
one, covering theoretically all grounds.

4.7 Exceptions related to discrimination on the ground of age (Art. 6 Directive
2000/78)

4.7.1 Direct discrimination

a) Isitpossible, generally, or in specified circumstances, to justify direct discrimination
on the ground of age? If so, is the test compliant with the test in Article 6, Directive
2000/78, account being taken of the European Court of Justice in the Case C-
144/04, Mangold ?

90fficial Gazette 116/2003
192Article 9(2)(1) of the Anti-discrimination Act
103Article 9(2)(3) of the Anti-discrimination Act
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According to the Anti-discrimination Act direct discrimination is justified only in
situations designated as exceptions to discrimination. In relation to age these are:

- in relation to a particular job, when the nature of the job is such or the job is
performed under such conditions that characteristics relating to any of the
(prohibited) grounds (of discrimination) present an actual and decisive
condition for performing that job, provided that the purpose to be achieved is
justified and the condition appropriate'®;

- on the grounds of age in the course of determining insurance premiums,
insurance pay-outs and other insurance conditions in line with relevant and
accurate statistical data and rules of actuarial calculations'®;

- fixing minimum conditions of age for access to a certain employment or for
acquiring other advantages linked to employment when this is provided for in
separate regulations'’;

- fixing a suitable and appropriate maximum age as a reason for the termination
of employment and prescribing a certain age as a condition for acquiring the
right to retirement'”;

- placement in a less favourable position by a determination of rights and
obligations arising from family relations where this [placement] is provided for
by law, particularly with the aim of protecting the rights and interests of
children, which must be justified by a legitimate aim, protection of public
morality and the favouring of marriage in line with the provisions of the Family
Act'® (e.g. this exception would justify an age limit for adoptive parents).

All exceptions should be interpreted in a way which is proportionate to the aim and
purpose for which they have been set'®.

b)  Does national law permit differences of treatment based on age for any activities
within the material scope of Directive 2000/78?

Some of the above-mentioned activities, specified as exceptions to discrimination,
are activities within the material scope of Directive 2000/78.

c¢)  Does national legislation allow occupational pension schemes to fix ages for
admission to the scheme or entitlement to benefits, taking up the possibility
provided for by article 6(2) ?

The Anti-discrimination Act allows a suitable and appropriate maximum age to be
fixed as a reason for the termination of employment and a certain age to be
prescribed as a condition for acquiring the right to retirement.

04Article 9(2)(4) of the Anti-discrimination Act
195 Article 9(2)(6) of the Anti-discrimination Act
1% Article 9(2)(7) of the Anti-discrimination Act
197Article 9(2)(8) of the Anti-discrimination Act
1%8Article 9(2)(10) of the Anti-discrimination Act
19Article 9(3) of the Anti-discrimination Act
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4.7.2 Special conditions for young people, older workers and persons with
caring responsibilities

Are there any special conditions set by law for older or younger workers in order to
promote their vocational integration, or for persons with caring responsibilities to ensure
their protection? If so, please describe these.

According to the Anti-discrimination Act, the granting of privileges to pregnant
women, children, young people, older persons, persons with caring responsibilities
who duly fulfil their caring duties and disabled persons with a view to their
protection, when such conduct is based on provisions of law, subordinate
regulations, programmes and measures, shall not be deemed to be discrimination''®.

The Employment Act stipulates the minimum age for employment — 15 years of age.
A minor older than 15 cannot be employed until the end of his/her compulsory
primary education'. A minor cannot be employed in work that may harm his/her
safety, health, morality or development''2.

The Employment Act provides protection for pregnant and breastfeeding women -
such workers can ask for a temporary transfer to another job. If such workers work in
jobs that endanger their or their children’s lives, the employer is obliged to offer
them another safer job. If that is not possible, pregnant or breastfeeding women are
entitled to paid leave'".

An employer is not allowed to terminate the employment of an employee during
maternity leave or paid leave due to breastfeeding, or when an employee is working
part time due to her/his caring responsibilities''*.

4.7.3 Minimum and maximum age requirements

Are there exceptions permitting minimum and/or maximum age requirements in relation
to access to employment (notably in the public sector) and training?

The Anti-discrimination Act provides exceptions permitting minimum age
requirements in relation to access to employment or to acquiring other benefits
based on employment when such requirements are covered by special
regulations'™. Although the provision is general it obviously covers regulations
dealing with the minimum age for employment (Employment Act); minimum age for
work under special conditions (Rules on Work under Special Conditions), etc.

oA rticle 9(2)(2) of the Anti-discrimination Act
"Article 17(1) of the Employment Act
"2Article 19(1) of the Employment Act
"3Article 68 of the Employment Act

"Article 71 of the Employment Act

"SArticle 9(2)(7) of the Anti-discrimination Act
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The Anti-discrimination Act provides exceptions permitting maximum age
requirements in relation to access to employment/termination of employment''®.
The provision is general and its aim is to enable an employee’s employment to be
terminated at a specific age laid down by particular legislation (e.g. according to the
Employment Act, employment terminates when an employee turns 65 years of age
and has 15 years of service).

4.7.4 Retirement

In this question it is important to distinguish between pensionable age (the age set by the
state, or by employers or by collective agreements, at which individuals become entitled
to a state pension, as distinct from the age at which individuals actually retire from work),
and mandatory retirement ages (which can be state-imposed, employer-imposed,
imposed by an employee’s employment contract or imposed by a collective agreement).

For these questions, please indicate whether the ages are different for women and men.

a) Isthere a state pension age, at which individuals must begin to collect their state
pensions? Can this be deferred if an individual wishes to work longer, or can a
person collect a pension and still work?

The law prescribes a state pension age at which an individual must begin to collect
his/her state pension. If an individual wishes to work longer, he/she is allowed to do
so: he/she can work on short-term engagement (in that case he/she can collect a
pension and still work) or prolong employment if both he/she and his/her employer
wish to do so.

The prescribed state pension ages are different for women and men. The
Constitutional Court found this difference to be discrimination based on sex but
prolonged the validity of the law until 2018.

b) Isthere a normal age when people can begin to receive payments from
occupational pension schemes and other employer-funded pension arrangements?
Can payments from such occupational pension schemes be deferred if an
individual wishes to work longer, or can an individual collect a pension and still
work?

The law'"” sets a minimum age (50) when people can begin to receive payments from
voluntary pension schemes.

c¢) Isthere a state-imposed mandatory retirement age(s)? Please state whether this is
generally applicable or only in respect of certain sectors, and if so please state
which. Have there been recent changes in this respect or are any planned in the
near future?

6Article 9(2)(8) of the Anti-discrimination Act
""The Act on Statutory and Voluntary Pension Funds, Official Gazette 49/1999 with amendments
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According to the Employment Act, employment ends when an employee is 65 years
of age and has 15 years of pensionable service, but the employer and employee can
prolong employment if they wish to do so.

d)  Does national law permit employers to set retirement ages (or ages at which the
termination of an employment contract is possible) by contract, collective
bargaining or unilaterally?

The employer and employee can contractually set higher retirement ages than those
provided for by the law.

e)  Does the law on protection against dismissal and other laws protecting
employment rights apply to all workers irrespective of age, if they remain in
employment, or are these rights lost on attaining pensionable age or another age
(please specify)?

In a situation where an employer terminates employment for business reasons
(poslovno uvjetovani otkaz) or because an employee is not able to perform duties due
to his/her permanent abilities or characteristics (osobno uvjetovani otkaz), the
employer has to take into consideration the length of the employee’s service, his/her
age, disability and care responsibilities. The law does not specify in what way age
should influence the employer’s decision'®,

4.7.5 Redundancy

a)  Does national law permit age or seniority to be taken into account in selecting
workers for redundancy?

National law obliges an employer to take into account an employee’s age when
selecting workers for redundancy, but it does specify in what way age should
influence its decision’’”.

b)  If national law provides compensation for redundancy, is this affected by the age of
the worker?

The amount of compensation for redundancy is not affected by the age of the
worker but by the length of his/her employment with the same employer'®.

4.7.6 Public security, public order, criminal offences, protection of health,
protection of the rights and freedoms of others (Article 2(5), Directive
2000/78)

"8Article 107(3) of the Employment Act
"9Article 107(3) of the Employment Act
120Article 119 of the Employment Act
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Does national law include any exceptions that seek to rely on Article 2(5) of the
Employment Equality Directive?

The Anti-discrimination Act states that placement in a less favourable position shall
not be deemed to be discrimination ‘when such conduct is carried out lawfully with
the aim of preserving health or preventing criminal acts and misdemeanours and
when the means used are appropriate and necessary for the aim to be achieved?'.
This exception is to be interpreted in proportion to the aim and purpose for which it
is provided'%,

4.7.7 Any other exceptions

Please mention any other exceptions to the prohibition of discrimination (on any ground)
provided in national law.

An exception to the prohibition of discrimination specific to the Anti-discrimination
Act (and the most controversial exception) is the exception provided by Article
9(2)(10) of the Act: ‘placement in a less favourable position by a determination of
rights and obligations arising from family relations where this [placement] is
provided for by law, particularly with the aim of protecting the rights and interests of
children, which must be justified by a legitimate aim, protection of public morality
and the favouring of marriage in line with the provisions of the Family Act'.

121Article 9(2)(1) of the Anti-discrimination Act
122Article 9(3) of the Anti-discrimination Act
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5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)

a)  What scope does national law provide for taking positive action in respect of racial
or ethnic origin, religion or belief, disability, age or sexual orientation? Please refer
to any important case law or relevant legal/political discussions on this topic.

According to the Anti-discrimination Act, placement in a less favourable position
shall not be deemed to be discrimination in the case of ‘positive actions, i.e. when
such conduct is based on provisions of laws, subordinate regulations, programmes,
measures or decisions with the aim of improving the status of ethnic, religious,
language or other minorities or other groups of citizens or persons facing
discrimination on the prohibited grounds of discrimination’'?3. This exception is to be
interpreted in proportion to the aim and purpose for which it is provided'*. This
exception is applicable to any grounds covered by the ADA and not just to positive
action in respect of racial or ethnic origin, religion or belief, disability, age or sexual
orientation.

The Constitutional Law on the Rights of Ethnic Minorities'*® provides the positive
action of proportionate representation of members of ethnic minorities in the state
administration, judiciary and bodies and administration of local authorities. The Law
defines a national minority as ‘a group of Croatian citizens whose members have
traditionally inhabited the territory of the Republic of Croatia and whose ethnic,
linguistic, cultural and/or religious characteristics differ from the rest of the
population, and who are motivated to preserve these characteristics''?®. The reports
on implementation of the Law list numerous national minorities that benefit from it
(more than 19, including the Roma, who have their own representative in the
Parliament).

The Judiciary Act'? provides a positive action measure in respect of ethnic origin i.e.
representation of ethnic minorities must be taken into account when nominating
judges.

These provisions were challenged before the Constitutional Court as discriminatory.
In its decisions'?, the Constitutional Court established that such an advantage is a
special positive action measure i.e. the intentional favouring of a certain group with
the aim of eliminating factual inequality and differentiation of such persons based on
their characteristics; it is a method of preventing various forms of open (direct) or
hidden (indirect) discrimination when the legislator finds that such persons face
discrimination.

12Article 9(2)(2) of the Anti-discrimination Act

24Article 9(3) of the Anti-discrimination Act

12Ustavni zakon o pravima nacionalnih manjina, Official Gazette 155/02

2Article 5 of the Constitutional Law on the Rights of National Minorities

27Article 78(7) and (8), Zakon o sudovima, Official Gazette 150/2005, 16/2007 and 113/08
128Constitutional Court decisions number U-1-2767/2007, 31 March 2009 and number U-1-402/2003
and U-1-2812/2007, 30 April 2008

human \ ‘-.Srmtegic thinking
european v equality and mobility

consultancy 46



European network of legal experts in the non-discrimination field

Further, the Constitutional Court stated that such an advantage in employment of
members of national minorities is not automatic and unconditional; it is
implemented only when legal requirements are fulfilled; it ensures the proportional
participation of ethnic minorities in judicial bodies and their equality with other
citizens.

Such a measure falls within the margin of appreciation of the legislator and is
considered justified and allowable as long as the reasons for which it was introduced
continue to exist and the principle of proportionality is not violated. The
Constitutional Court concluded that such a measure is not discriminatory as long as it
is justified, allowable and proportionate (‘Provision of the above positive measure in
the employment of the members of national minorities falls within the legislator’s
scope for discretion and is to be considered justified and allowed as long as the
reasons why it was introduced persist, which is in the first place decided by the
legislator, i.e. until it starts to violate the principle of proportionality laid down in
Article 16 of the Constitution, which is in the first place the subject of Constitutional
Court control%.

b) Do measures for positive action exist in your country? Which are the most
important? Please provide a list and short description of the measures adopted,
classifying them into broad social policy measures, quotas, or preferential
treatment narrowly tailored. Refer to measures taken in respect of all five grounds,
and in particular refer to the measures related to disability and any quotas for
access of people with disabilities to the labour market, any related to Roma and
regarding minority rights-based measures.

Race/ethnicity

In October 2003 the Croatian Government adopted the National Programme for
Roma™’and in May 2005 the Action Plan for the Decade of Roma Inclusion 2005-
2015"", Both documents introduced some measures for positive action in following
fields:

- inclusion of the Roma in social and political life (encouraging the establishment
of Roma minority councils at local and regional levels and ensuring that the
Roma are represented in representative bodies at those levels; implementation
of the right to elect a Roma representative to the Croatian Parliament; training
of Roma representatives, especially women and young people, to participate in
decision-making processes; exercise of their rights and greater involvement in
social life);

2Constitutional Court decisions number U-1-2767/2007, 31 March 2009 (official translation)
3%http://www.vlada.hr/nacionalniprogramromi/content/blogcategory/13/29/lang,english/
BThttp://www.vlada.hr/nacionalniprogramromi/content/blogcategory/14/30/lang,english/
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- preservation of Romani traditional culture (e.g. finance for Roma associations'
amateur cultural programmes, cultural events, publishing and information;
training and educating the Roma for involvement and employment in the
media);

- status-related issues (formation of mobile teams composed of representatives
of relevant ministries, state administration offices, social welfare centres, Roma
non-governmental organisations and Roma representatives, which work to
determine the situation in each individual case in areas inhabited by Roma and
advise inhabitants of the area on how to resolve their status issues, especially as
regards registration of their residence and acquisition of Croatian citizenship;
prescribing methods for acquiring Croatian citizenship with a view to the
difficulties pointed out by members of the Roma population in resolving their
status in the Republic of Croatia; education of officials in charge of regulating
the status issues of Roma about Roma laws and customs in order to prevent
any form of discrimination);

- legal aid (free legal aid for Roma in proceedings where they are exercising their
rights guaranteed by the Constitution and the law, through an attorney based
in the county in which they live);

- education (measures to enrol Roma children in mainstream kindergartens
where they will mix with non-Roma children; testing the phonetic, linguistic,
psychological and physiological abilities of Roma children prior to their
involvement in pre-school programmes; one free meal a day for children
involved in pre-school programmes and primary education; additional training
for teachers to work with children from socially and economically deprived
environments, and for Roma teaching assistants who have completed
secondary school and who will assist teachers to better understand the Romani
language; motivating and reintegrating in schools Roma children who have
dropped out of primary school and inclusion of Roma who are above 15 years
of age and have not completed primary school or are illiterate; scholarships for
Roma students; granting additional points to Roma students on the basis of the
socio-economic conditions in which they live to enable them to obtain a place
in students’ residences);

- health care (health education and awareness raising among the Roma,
especially Roma women, and health surveys);

- employment (employment in public works; employment of six Roma
counsellors for mediation in field of Roma employment in the Croatian
Employment Service);

- social welfare (e.g. training for the staff of social welfare centres to encourage
consistent application of measures under the Family Act aiming to protect
Roma children);

- protection of the family, mothers and young people (e.g. educational materials
in Romani languages to inform Roma about their rights in the field of family
protection and how to exercise them);

- urban planning (county action programmes and measures for the
improvement of the environment and surroundings of Roma settlements).
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Disability

In June 2007 the Croatian Government adopted the National Strategy on the
Equalisation of Opportunities for Persons with Disabilities2 One of its measures is
incentives for employers of people with disabilities.

According to the Report of the Ombudsman for Persons with Disabilities for 2009 the
measure has not had the expected results for the following reasons: employers have
not been informed about the measure; lack of work that persons with disabilities are
able to perform - people with disabilities are most often not educated/qualified for
work needed by employers; employers are entitled to reimbursement only after a
year of employment, which is a disincentivising factor; lack of workplaces adapted to
persons with disabilities; and problems with transport to and from work':.

According to the Act on the Vocational Rehabilitation and Employment of Disabled
Persons'* administrative bodies, judicial bodies, local authorities, public services and
legal persons owned by the state or local authorities with more than 20 employees
are obliged to employ a certain number of persons with disabilities. The quota
should increase over time - by the end of 2005 they had to employ one person with
disabilities for every 50 employees; by the end of 2017 they have to employ one
person with disability for every 20 employees.

In her report for the year 2009 the ombudswoman for persons with disability
explains in details the problems she faced when she tried to get information on
number of persons employed under the quota scheme'**,

Age

In May 2009 the Croatian Government adopted the National Plan for Employment
2009-2010. One of its measures is incentives for the employment of people of over 50
years of age and incentives for the first-time employment of young people who do
not have work experience.

Religion

Several religious communities receive financial support from the State —in 2008 the
Serbian Orthodox Church, the Islamic Community in Croatia, the Bulgarian Orthodox
Church, the Macedonian Orthodox Church and the Bet Israel’ Jewish Religious
Community received such support. In addition, in 2008 the Serbian Orthodox Church
received funds to reconstruct churches damaged in the war.

1320fficial Gazette 63/2007

1330mbudsman for Persons with Disabilities, Report for 2009

1340fficial Gazette 33/1996 with amendments

35 In her report, the Ombudswoman reported that local offices of the Croatian Pension Insurance
Institute, Croatian Employment Office, Croatian Institute for Health Insurance either ignored her
request for information or gave insufficient information on number of persons employed under the
quota scheme

—

human o 4 Strategic thinking
european N equality and mobility

consultancy 49




European network of legal experts in the non-discrimination field

Other religious communities have the right to pastoral care in health and social care
institutions, prisons and the army. The Health Care Act provides the right to food
served in accordance with religious customs, religious ceremonies and special
ceremonies in the event of a patient’s death'®,

136Government Office for National Minorities, Report on the Implementation of the Constitutional
Rights of National Minorities for 2008
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

In relation to each of the following questions please note whether there are different
procedures for employment in the private and public sectors.

In relation to the procedures described, please indicate any costs or other barriers
litigants will face (e.g. necessity to instruct a lawyer?) and any other factors that may act
as deterrents to seeking redress (e.g. strict time limits, complex procedures, location of
court or other relevant body).

Are there available statistics on the number of cases related to discrimination brought to
justice? If so, please provide recent data.

a)  What procedures exist for enforcing the principle of equal treatment (judicial/
administrative/alternative dispute resolution such as mediation)?

A victim of discrimination can seek protection through judicial proceedings - civil
and/or criminal (both adjudicated by ordinary courts) and/or misdemeanour (for less
serious offences adjudicated by misdemeanour courts).

In civil proceedings a victim of discrimination can file a claim seeking protection of
his/her individual rights claiming that a right has been violated on account of
discrimination (incidental anti-discrimination protection) or a claim seeking a ruling
on the existence of discrimination as the main issue (special individual anti-
discrimination action). In the latter case victims can ask for:

- determination of the existence of discrimination (declaratory anti-
discrimination claim) and/or

- prohibition of discrimination (prohibitive anti-discrimination claim) and/or

- elimination of discrimination or its effects (restitutional anti-discrimination
claim) and/or

- damages for the harm caused by discrimination (reparational anti-
discrimination claim) and/or

- publication of the decision determining the existence of discrimination
(publicational anti-discrimination claim).

The civil procedure is the same for employment in the private and public sectors,
except that a plaintiff who wants to file a claim against the state is obliged to send a
request to the State Attorney’s Office for an amicable settlement. If the State
Attorney’s Office declines the request or does not respond for 90 days, the claim can
be filed with the court.

Both criminal offences of discrimination (see 6.5.) are prosecuted ex officio, so a
victim of discrimination could in theory just file a criminal complaint with the State
Attorney’s Office. If State Attorney’s Office decides not to prosecute, the victim is
authorised to continue prosecution.
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The Anti-discrimination Act specifies misdemeanour liability for harassment, sexual
harassment and victimisation. A victim of discrimination can file a complaint with the
Ombudsman as the central body responsible for anti-discrimination. If a person faces
discrimination by an administrative act he/she can file a complaint with the
Administrative Court of the Republic of Croatia, which is authorised to review the
legality of administrative acts.

Finally, a victim of discrimination can file a constitutional complaint with the
Constitutional Court if he/she deems that an individual act of a state body, a body of
local and regional self-government or a legal person with public authority which
determined his/her rights and obligations, has violated his/her human rights or
fundamental freedoms guaranteed by the Constitution.

The Anti-discrimination Act grants the Ombudsman the authority to carry out a
mediation procedure, with the consent of the parties, with the possibility of an out-
of-court settlement.”’

Possible barriers to litigation are as follows:

- length of proceedings: proceedings before the Croatian courts rarely satisfy the
standards of fairness in respect of reasonable time; the proceedings usually last
so long that remedies cannot be considered effective. E.g., although the law
clearly states that employment disputes should be decided in the first instance
in six months, such proceedings in courts in bigger cities as a rule last several
years.

- costs:

o ifaplaintiff loses a case or wins only in part, he/she risks paying costs to
the other party (e.g. if a plaintiff asks for compensation of 10 000 EUR and
the court awards him only 5 000 EUR, he has to pay the respondent party
50% of the latter’s costs)

0  some authors, influential among judges, claim that decisions on non-
pecuniary damages (e.g. mental suffering caused by discrimination etc.)
should be based on a psychiatric expert assessment. The costs of such
expert assessments are to be paid in advance by the plaintiff.

0 thelitigantis not obliged to instruct a lawyer, but due to the complexity
of legislation and procedures and the fact that judges are inexperienced
in this field, the help of the lawyer is de facto necessary. A system of free
legal aid exists but does not fulfil its function (the procedure to obtain
free legal aid is too complicated; the lawyers’ fee paid by the state is
symbolic).

There are still no available statistics on the number of cases related to discrimination
brought to justice.

37Article 12(2)(5) of the Anti-discrimination Act
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The Anti-discrimination Act'*® states that all judicial bodies should keep statistics on
cases related to discrimination with data on the grounds of discrimination and
forward them to the Ministry of Justice, and that the Ministry of Justice should
forward these statistics to the Ombudsman no later than 1 February of the year
following the year that such data are collected for.

b)  Arethese binding or non-binding?

A final ruling of a court is binding only on the parties to the proceedings'®. An
exception to this is a judgment accepting a publicational claim, which creates an
obligation for the media publisher in which the judgment has to be published even
when it was not party to the proceedings'®.

c) What is the time limit within which a procedure must be initiated?

The time limit within which a procedure must be initiated depends on the subject-
matter and the special legislation regulating the field in which discrimination
occurred.

In the case of an employment dispute where an employee’s right has been violated
by an action of the employer, the employee should file a complaint with the
employer within 15 days. The employer has another 15 days to decide on the
complaint. If the employee is unsatisfied by the employer’s decision or the employer
does not respond, the employee can file a claim with the court within 15 days. In
practice, this time limit is sometimes too short to prepare a claim.

A civil claim for compensation and other claims provided for by the Anti-
discrimination Act as special individual anti-discrimination claims can be filed within
three years from the time victim became aware of the damage or the person causing
the damage, but no later than five years from the moment the violation occurred.

d)  Canaperson bring a case after the employment relationship has ended?

A person can bring a case even after the employment relationship has ended.

6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)
Directive 2000/78)

Please list the ways in which associations may engage in judicial or other procedures

a)  What types of entities are entitled under national law to act on behalf or in support
of victims of discrimination? (please note that these may be any association).

38Article 14 of the Anti-discrimination Act
39Civil Procedures Act, Official Gazette 53/1991 with amendments
10Article 17(6) of the Anti-discrimination Act
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Organization, institution, association or another person that, within its scope of
activities deals with the protection of the right to equal treatment in relation to
groups whose rights are decided upon in the proceedings'' are entitled to act on
behalf or in support of victims of discrimination.

b) What are the respective terms and conditions under national law for associations
to engage in proceedings on behalf and in support of complainants? Please explain
any difference in the way those two types of standing (on behalf/in support) are
governed. In particular, is it necessary for these associations to be
incorporated/registered? Are there any specific chartered aims an entity needs to
have; are there any membership or permanency requirements (a set number of
members or years of existence), or any other requirement (please specify)? If the law
requires entities to prove “legitimate interest”, what types of proof are needed? Are
there legal presumptions of “legitimate interest”?

An association can engage in anti-discrimination proceedings either on behalf of the
victims of discrimination by filing a joint legal action (udruZna tuzba) or in support of
the complainant(s) as intervenor (umjesac).

An association (association, body, institution or other organization set up in line with
the law and having a justified interest in protecting collective interests of a certain
group, or those which within their scope of activities deal with the protection of the
right to equal treatment) may bring a legal action (udruzna tuzba) against a person
that has violated the right to equal treatment, if it makes plausible that the
defendant’s conduct has violated the right to equal treatment of a larger number of
persons who predominantly belong to the group whose rights the plaintiff defends.
In such a legal action the following claims may be brought before the court: a) to
establish that the defendant’s conduct has violated the right to equal treatment in
relation to members of the group; b) to prohibit the undertaking of activities which
violate or may violate the right to equal treatment; c) to carry out activities which
eliminate discrimination or its consequences in relation to members of the group or
d) to publish in the media the ruling establishing violation of the right to equal
treatment.

As an intervenor, association (body, organization, institution, association or another
person, that, within its scope of activities, deals with the protection of the right to
equal treatment in relation to groups whose rights are decided upon in the
proceedings) can join a plaintiff. The court shall allow participation of the intervenor
only with the plaintiff's consent.

These associations (body, organization, institution, association or another person)
should be registered (“set up in line with the law”), but once they are registered they
do not need to fulfill any other requirements in connection with the membership or
permanency to be able to engage in the proceedings.

41 Article 21 and 24 of the Anti-discrimination Act
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The registration procedure and criteria for registration are different for different kind
of associations, e.g. the registration of non-governmental organizations is requlated
by The Associations Act; the registration of foundations is regulated by the Act on
Foundations and funds; the registration of institutions is regulated by the Institutions
Act etc.

The law does not define “legitimate interest” nor the types of proof that are needed
to prove it. An association does not have to prove legitimate interest if it within its
“scope of activities deal with the protection of the right to equal treatment”. The
evidence on the scope of activities could be the information from the association
registry or a statute of an association.

c¢)  Where entities act on behalf or in support of victims, what form of authorization by
avictim do they need? Are there any special provisions on victim consent in cases,
where obtaining formal authorization is problematic, e.g. of minors or of persons
under guardianship?

If an association acts on behalf of the victim (by filing a joint legal action) it does not
need any form of authorization by a victim(s). If an association acts in support of
victim(s) as an intervenor it does need a victim’s consent.

d) Isaction by all associations discretionary or some have legal duty to act under
certain circumstances? Please describe.

There is no legal duty for associations to engage in anti-discrimination proceedings
on behalf or in support of victims.

e)  What types of proceedings (civil, administrative, criminal, etc.) may associations
engage in? If there are any differences in associations’ standing in different types of
proceedings, please specify.

The actions of associations described above are done in civil proceedings. Beside
those types of activities, associations can file criminal complaint if discrimination
constitutes criminal offence of discrimination or a misdemeanour as defined by the
Anti-discrimination Act.

f) What type of remedies may associations sek and obtain? If there are any differences
in associations’ standing in terms of remedies compared to actual victims, please
specify

By filing a joint legal action (udruzna tuzba), an association may bring the following
claims before the court: a) to establish that the defendant’s conduct has violated the
right to equal treatment in relation to members of the group; b) to prohibit the
undertaking of activities which violate or may violate the right to equal treatment; c)
to carry out activities which eliminate discrimination or its consequences in relation
to members of the group or d) to publish in the media the ruling establishing
violation of the right to equal treatment.

—
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Those are the same claims that may be brought by a victim her/himself, but the
victim may claim compensation and association may not.

g)  Arethere any special rules on the shifting burden of proof where associations are
engaged in proceedings?

The rules on the shifting burden of proof are the same regardless of whether the
claim is brought by a victim or an association.

h)  Does national law allow associations to act in the public interest on their own
behalf, without a specific victim to support or represent (actio popularis)? Please
describe in detail the applicable rules, including the types of associations having
such standing, the conditions for them to meet, the types of proceedings they may
use, the types of remedies they may seek, and any special rules concerning the
shifting burden of proof.

The association may bring joint legal action (association action, udruzna tuzba), as it
is described above, if they make plausible that the defendant’s conduct has violated
the right to equal treatment of a larger number of persons who predominantly
belong to the group whose rights the association defends and an association can file
it without a specific victim to support or represent. Such a action can be brought in
the public interest on an associations own behalf. The law is not clear whether such
an action can be brought in the interest of a larger number of individual victims.

i) Does national law allow associations to act in the interest of more than one
individual victim (class action) for claims arising from the same event? Please
describe in detail the applicable rules, including the types of associations having
such standing, the conditions for them to meet, the types of proceedings they may
use, the types of remedies they may seek, and any special rules concerning the
shifting burden of proof.

The ADA does not regulate the authorization of the association to file a claim in the
interest of more than one individual victim.

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

Does national law require or permit a shift of the burden of proof from the complainant
to the respondent? Identify the criteria applicable in the full range of existing procedures
and concerning the different types of discrimination, as defined by the Directives
(including harassment).

According to the Anti-discrimination Act a person bringing an anti-discrimination
claim (in civil and administrative proceedings,) has to prove that discrimination has
probably occurred. It is then up to the defendant to prove that it did not'*%. The Act
does not exclude this rule in cases of harassment and victimisation.

42Article 20 of the Anti-discrimination Act
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There are no regulations or case law on the criteria applicable, the standards of
probability which need to be met, or rules which are more favourable to plaintiffs
than those defined by the Directives.

The concept of prima facie evidence is new in the Croatian legal system and exists
only in anti-discrimination legislation.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)

What protection exists against victimisation? Does the protection against victimisation
extend to people other than the complainant? (e.g. witnesses, or someone who helps the
victim of discrimination to bring a complaint)

The Anti-discrimination Act prohibits placement in a less favourable position of a
person who has reported, in a good faith, discrimination; witnessed discrimination;
refused to obey an instruction to discriminate; or participated in any manner in
proceedings relating to discrimination in accordance with the Act'®.

Such actions lead to misdemeanour liability. Those people who are, under special
laws, responsible for the legal actions of a legal entity may be charged with a fine
ranging from 136.98 EUR to 2 739.72 EUR; a person performing independent
business activities could be charged with a fine ranging between 684.93 EUR and 20
547.94 EUR; and a legal person could be charged with a fine ranging between 2
739.72 EUR and 27 397.26 EUR™.

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive
2000/78)

a)  What are the sanctions applicable where unlawful discrimination has occurred?
Consider the different sanctions that may apply where the discrimination occurs in
private or public employment, or in a field outside employment.

Sanctions applicable where unlawful discrimination has occurred can be civil,
misdemeanour or criminal.
Civil

The main sanction in civil anti-discrimination cases is compensation (pecuniary and
non-pecuniary damages) for a victim of discrimination'.

The Anti-discrimination Act does not provide any rules on compensation and the
general rules of the Civil Obligations Act and its tort provisions (i.e. its provisions on
damage and compensation) are to be applied.

“Article 7 of the Anti-discrimination Act
144Article 28 of the Anti-discrimination Act
145 Article 17(1)(3) of the Anti-discrimination Act
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Under these rules, in the event of a violation of personality rights the court shall,
when it finds that this is justified by the seriousness of the violation and
circumstances, award fair compensation. When deciding on the amount of fair
pecuniary compensation, the court shall take into account the degree and duration
of the physical and mental distress and fear caused by the violation, the objective of
this compensation and the fact that it should not encourage expectations that are
not compatible with its nature and social purpose'.

The rule makes no difference between private or public employment and fields
outside employment.

The rules on compensation are narrower than those established by the Directives
because a court does not have to take into consideration whether a particular
amount of compensation in a particular case of discrimination would be an effective,
proportionate and dissuasive sanction. These rules significantly reduce the scope and
nature of circumstances that the court has to take into account. It is up to the court
whether it interprets ‘objective of compensation’ in accordance with the established
standards of effective, proportionate and dissuasive sanctions.

Misdemeanour

The Anti-discrimination Act specifies misdemeanour liability and sanctions in cases of
harassment and sexual harassment. A fine is imposed on natural persons, people
who under special laws are responsible for the legal actions of legal entities,
craftsmen and persons performing independent business activities and legal
persons, while different levels of fine are set for different categories (from 684.93 EUR
to 41 095.89 EUR for harassment and from 684.93 EUR to 47 945.20 EUR for sexual
harassment).

When deciding sanctions for misdemeanours, the courts should take into
consideration the principles of general and individual prevention’.

Criminal

The criminal offences of discrimination are violation of the equality of citizens™® (in
Chapter XI Criminal Offences against the Freedoms and Rights of People and
Citizens) and racial and other discrimination' (in Chapter XlII Criminal Offences
against Values Protected by International Law). The sanction for both offences is
imprisonment for six months to five years.

The consistent application of criminal law principles of general and individual
prevention when deciding a sanction in a particular case could make these sanctions
effective, proportionate and dissuasive.

“6Article 1100 of the Civil Obligations Act

47Article 6 of the Misdemeanour Act, Official Gazette 107/2007
“8Article 106 of the Criminal Code

149Article 174 of the Criminal Code
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b)  Isthere any ceiling on the maximum amount of compensation that can be
awarded?

There is no any ceiling on the maximum amount of compensation that can be
awarded.

c¢) Isthere any information available concerning:
the average amount of compensation available to victims
the extent to which the available sanctions have been shown to be - or are likely to
be - effective, proportionate and dissuasive, as required by the Directives?

Due to the lack of anti-discrimination case law, there is still no information available
concerning the average amount of compensation available to victims or the extent
to which the available sanctions have been shown to be effective, proportionate and

dissuasive.
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7 SPECIALISED BODIES, Body for the promotion of equal treatment (Article 13
Directive 2000/43)

When answering this question, if there is any data regarding the activities of the body (or
bodies) for the promotion of equal treatment, include reference to this (keeping in mind
the need to examine whether the race equality body is functioning properly). For
example, annual reports, statistics on the number of complaints received in each year or
the number of complainants assisted in bringing legal proceedings.

a)  Does a ‘specialised body’ or ‘bodies’ exist for the promotion of equal treatment
irrespective of racial or ethnic origin?(Body/bodies that correspond to the
requirements of Article 13. If the body you are mentioning is not the designated
body according to the transposition process, please clearly indicate so.)

The Anti-discrimination Act grants the Ombudsman powers as the central body for
the elimination of discrimination and promotion of equal treatment irrespective of
racial or ethnic origin’*’. The Ombudsman is the central body for the elimination of
discrimination based on other grounds as well, with the exception of disability, which
falls within the competence of the Ombudsman for Persons with Disabilities and sex,
which is dealt with by the Gender Equality Ombudsperson.

b)  Describe briefly the status of this body (or bodies) including how its governing body
is selected, its sources of funding and to whom it is accountable.

The Ombudsman is established by the Constitution of the Republic of Croatia as a
commissioner of the Croatian Parliament. The Ombudsman protects the
constitutional and legal rights of citizens in their dealings with the state
administration and bodies vested with public authority, with the Ministry of Defence,
including the army and security services, and with local and regional self
government, as well as protecting the right to local and regional self government. In
2008 the Ombudsman was accredited as an A-status national human rights
institution for the protection and promotion of human rights by the International
Coordinating Committee for Human Rights as an institution which meets the Paris
Principles to a great extent (these are: independence guaranteed by the constitution
or a law; autonomous as regards governance; pluralistic membership; broad
mandate for the protection and promotion of human rights; sufficient resources for
independent work; and investigative powers).

By virtue of the entry into force of the Anti-discrimination Act on 1 January 2009, the
Ombudsman became the central equality body. In order to liaise and cooperate with
similar bodies within the European Union, the Ombudsman’s Office was accepted as
a member of EQUINET on 1 January 2009.

Professional and administrative services for the Ombudsman are provided by the
Office of the Ombudsman.

50Article 12(1) of the Anti-discrimination Act
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Funds necessary for the functioning of the Office of the Ombudsman are
apportioned from the annual state budget.

The Ombudsman has three deputies. The Ombudsman and his deputies are elected
by the Croatian Parliament for a term of eight years''. One of the deputies is in
charge of discrimination issues.

There are 31 officials working in the Ombudsman’s Office. One of them is
Ombudsman’s advisor for legal issues — the coordinator for anti-discrimination
activities. Besides this coordinator, one more advisor works on discrimination
complaints.

No additional funding has been allocated to the Ombudsman’s Office for the
implementation of the Anti-discrimination Act. The Ombudsman’s Office therefore is
currently working on discrimination with the same budget and staff as it had before
the Anti-discrimination Act entered into force. Its only additional resources are those
allocated by EU projects'-.

In 2009 Ombudsman received 169 complaints of discrimination, and three cases
were initiated by the Ombudsman himself after reports of discrimination in the
media. The complaints concerned the following grounds:
race/ethnicity/colour/national origin (53); sex (17); religion (4); political or other belief
(3); membership of a trade union (6); education (7); social status/origin (11); marital or
family status (3); age (5); health (4); disability (10) and sexual orientation (1). In two
cases complains were about multiple discrimination (sex + age and sex +
membership of a trade union)™3. The Ombudsman’s report on complaints of
discrimination in 2010 has not been published yet.

It seems that the Ombudsman received and dealt with complaints on discrimination
based on sex and disability although such complaints should be dealt with by special
ombudsmen (the Ombudsman for Persons with Disabilities and the Gender Equality
Ombudsperson).

The discrimination reported occurred in the following areas: work/working
conditions/employment/vocational training and qualifications (55); education,
science and sport (10); social security/social care/pension and health
insurance/unemployment insurance (16); health care (2); judiciary and administration
(50); housing (3); public information and media (3); access to and provision of goods
and services (18); membership of and participation in trade unions, civil society
organisations, political parties and other associations (9); and participation in culture
and art (4)™4.

BThttp://www.ombudsman.hr/en/about-the-ombudsman.html

32Information given by the Ombudsman's Office to the Centre for Human Rights in February 2010
33Information given by the Ombudsman's Office to the Centre for Human Rights in February 2010
>Information given by the Ombudsman'’s Office to the Centre for Human Rights in February 2010
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The Ombudsman’s statistics do not contain data connecting grounds and areas.
Further, there is no information about what was done in these cases, whether the
complaints were justified and what the outcome was.

c¢)  Describe the competences of this body (or bodies), including a reference to whether
it deals with other grounds of discrimination and/or wider human rights issues.

In connection with discrimination based on racial or ethnic origin, the competences
of the Ombudsman are as follows:

1. toreceive reports from all natural and legal persons of reasonable suspicions of
discrimination;

2. to provide the information necessary to natural and legal persons who have
filed a complaint of discrimination with regard to their rights and obligations
and on their options for legal and other protection;

3.  if court proceedings have not yet been initiated, to examine individual reports
and take actions falling within his/her competence required to eliminate
discrimination and protect the rights of people facing discrimination;

4, to make the public aware of occurrences of discrimination;

5.  toconduct, with the parties’ consent, mediation with the possibility of reaching
an out-of-court settlement;

6. tofile criminal charges relating to discrimination to the competent state
attorney’s office;

7. to collect and analyse statistical data on discrimination;

8.  toinform the Croatian Parliament of the prevalence of discrimination in his/her
annual reports and, when required, extraordinary reports;

9.  toconduct surveys on discrimination, give opinions and recommendations,
and suggest appropriate legal and strategic solutions to the Government'>>.

The Ombudsman is responsible for discrimination on all the grounds prohibited by
the Act which are not covered by the specialised ombudsmen’®, As mentioned
above, special ombudsmen exist for gender and disability.

The Ombudsman is defined by the Constitution as the authorised representative of
the Croatian Parliament protecting the constitutional and legal rights of citizens in
their dealings with state administration bodies and other bodies with public
authority. The Ombudsman therefore deals with wider human rights issues.

d)  Does it/do they have the competence to provide independent assistance to
victims, conduct independent surveys and publish independent reports, and issue
recommendations on discrimination issues?

55Article 12(2) of the Anti-discrimination Act
156Articles 12 and 13 of the Anti-discrimination Act
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The Ombudsman has the power to provide independent assistance to victims,
conduct independent surveys and publish independent reports, and issue
recommendations on discrimination issues’™”.

e)  Does the body (or bodies) have legal standing to bring discrimination complaints
or to intervene in legal cases concerning discrimination?

The Ombudsman is authorised to file criminal charges for discrimination to the
competent state attorney’s office’s,

Further, the Ombudsman can join the proceedings in anti-discrimination cases as an
intervenor on the behalf of the plaintiff’**.

f) Is / are the body / bodies a quasi-judicial institution? Please briefly describe how this
functions. Are the decisions binding? Does the body /bodies have the power to
impose sanctions? Is an appeal possible? To the body itself? To courts?) Are the
decisions well respected? (Please illustrate with examples/decisions) Is the
independence of the body / bodies stipulated in the law? If not, can the body/bodies
be considered to be independent ? Please explain why.

The Ombudsman is not a quasi-judicial institution. S/he does not have the authority
to pass binding decision nor does s/he have the power to impose sanctions.

The independence of the Ombudsman is stipulated in the Constitution’s,

g)  Arethe tasks undertaken by the body / bodies independently (notably those listed
in the Directive 2000/43; providing independent assistance to victims of
discrimination in pursuing their complaints about discrimination, conducting
independent surveys concerning discrimination and publishing independent
reports)

The Ombudsman undertakes his tasks independently.

h)  Does the body treat Roma and Travellers as a priority issue? If so, please summarise
its approach relating to Roma and Travellers.

Due to the wide scope of its competences and the issues the Ombudsman deals
with, the Roma are not a priority issue.

57Article 12(2) of the Anti-discrimination Act

58Article 12(2)(6) of the Anti-discrimination Act

'9Article 21 of the Anti-discrimination Act

1%Article 93 of the Constitution of the Republic of Croatia
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8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

Describe briefly the action taken by the Member State

a) todisseminate information about legal protection against discrimination (Article
10 Directive 2000/43 and Article 12 Directive 2000/78)

The Government Office for Human Rights has undertaken some measures in this
direction. It prepared and supported the EU Progress project ‘Support to the
implementation of the Anti-discrimination Act’. The aims of the project were to
improve implementation of the Anti-discrimination Act, develop the monitoring
framework and inform/train all relevant stakeholders. Its partners were the
Ombudsman'’s Office and some of the biggest human rights NGOs. As part of this
project, the Ombudsman’s Office, in cooperation with the Centre for Peace Studies
(an NGO), conducted research on citizens' attitudes towards discrimination and their
knowledge of the newly adopted Act. A series of seminars for judges in Zagreb and
Split, state attorneys, journalists and NGO representatives were conducted in order
to inform and/or train stakeholders in the implementation of the Act. Generally
speaking, the Government Office for Human Rights has been proactive in attracting
EU and other funds in order to speed up the implementation of the law and develop
a network of interested stakeholders (ombudsman’s offices and NGOs), although
additional state funds were not allocated to improve implementation of the Act.

b)  toencourage dialogue with NGOs with a view to promoting the principle of equal
treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78) and

Article 15 of the Anti-discrimination Act states that the Ombudsman has to consult
social partners, civil society organisations dealing with human rights, organisations
dealing with the protection of the rights of various marginalised and minority
groups, churches and religious organisations as well as the National Council for
National Minorities. Accordingly, in February 2010 the Ombudsman’s Office invited
all the NGO stakeholders listed above to submit their (written) feedback on the
implementation of the Anti-discrimination Act, obstacles to implementation and
suggestions for improving the anti-discrimination system. A series of
meetings/consultations dedicated to different grounds of discrimination are
expected with different NGOs and human rights institutions. According to Article 15,
the Ombudsman has to consult the stakeholders mentioned when submitting
his/her Annual Report to the Croatian Parliament, as well as when drafting his/her
Opinions and Recommendations.

c¢)  topromote dialogue between social partners to give effect to the principle of equal

treatment within workplace practices, codes of practice, workforce monitoring
(Article 11 Directive 2000/43 and Article 13 Directive 2000/78)
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In accordance with Article 15 of the Anti-discrimination Act, in February 2010 the
Ombudsman’s Office, as the central anti-discrimination body, invited the main
(reprezentativne) trade unions and Croatian Employers Association to provide
feedback on the implementation of the Anti-discrimination Act as part of the
preparation of his annual report to Parliament. Further consultations as well as
concrete outcomes of these consultations are expected.

d)  tospecifically address the situation of Roma and Travellers

Apart from the activities described in 7. h) which give the Roma special attention
within the Ombudsman’s scope of work, there is no information that measures have
been taken to specifically inform or train Roma about the provisions of the Act.
However, Roma NGOs are among the stakeholders consulted, and the mobile team
working with the Roma in their settlements inform them regularly about all legal
provisions, including the Act.

8.2 Compliance (Article 14 Directive 2000/43, Article 16 Directive 2000/78)

a)  Arethere mechanisms to ensure that contracts, collective agreements, internal
rules of undertakings and the rules governing independent occupations,
professions, workers' associations or employers' associations do not conflict with
the principle of equal treatment? These may include general principles of the
national system, such as, for example, "lex specialis derogat legi generali (special
rules prevail over general rules) and lex posteriori derogat legi priori (more recent
rules prevail over less recent rules).

The Croatian legal system is based on the general principles ‘lex specialis derogate legi
generali’ and ‘'lex posterior derogate legi priori'.

A contract that is contrary to the Constitution, mandatory laws or the morals of
society is null and void'®'. Contracts can be subject to judicial review if the case is
brought before court. When a contract (or part of a contract) is in conflict with the
principle of equal treatment, a party to that contract is entitled to initiate court
proceedings requesting the court to rule the contract or part of the contract null.

Internal rules of undertakings and the rules governing independent occupations,
professions, workers' associations or employers' associations which conflict with the
principle of equal treatment can be subject to a review of constitutionality and
legality before the Constitutional Court if they can be considered regulations, i.e. if
they are of general nature and adopted by a competent body of state or local
authority or a legal person with public authority.

*TArticle 322 of the Civil Obligations Act
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It is not always clear if a rule would be considered a regulation or not (e.g. the
Constitutional Court found itself competent to review the legality of the articles of
association of the Architects’ Association but not to review the legality of the code of
ethics of the same organisation'®). If internal rules or rules governing various
associations are not considered regulations, they may be subject to judicial review as
contracts.

b)  Areany laws, regulations or rules that are contrary to the principle of equality still in
force?

We cannot state that laws, regulations or rules contrary to the principle of equality do
not exist. On the other hand, it is impossible to detect, in a short time, laws,
regulations or rules that are contrary to the principle of equality, especially if their
result is indirect discrimination.

162 Constitutional Court decision number U-11/544/2001 of 1 June 2006
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9 CO-ORDINATION AT NATIONAL LEVEL

Which government department/ other authority is/ are responsible for dealing with or co-
ordinating issues regarding anti-discrimination on the grounds covered by this report?

Is there an anti-racism or anti-discrimination National Action Plan ? If yes, please describe
it briefly.

At government level, the main responsible body is the Ministry of the Family,
Veterans' Affairs and Intergenerational Solidarity, but the Government Office for
Human Rights is responsible for the practical coordination of anti-discrimination
activities and communication with experts and civil society stakeholders.
Responsibility in this field is actually divided between these two government bodies.

In 2008, the Croatian Government adopted the Anti-discrimination National Plan for

2008-2013 but it remained passive in that respect since (e.g. the last action plan was
for the period of 2008-2009).
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ANNEX

1. Table of key national anti-discrimination legislation
2. Table of international instruments
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ANNEX 1: TABLE OF KEY NATIONAL ANTI-DISCRIMINATION LEGISLATION

Name of Country: Hungary

Date: 1 January 2011

Title of Legislation Date of Date of Grounds Civil/Administrative | Material Scope | Principal content
(including amending adoption: | entryin covered / Criminal Law
legislation) force from:
This table concerns only Please give e.g. public e.g. prohibition of
key national legislation; month / employment, direct and indirect
please list the main anti- year private discrimination,
discrimination laws employment, harassment,
(which may be included access togoods | instruction to
as parts of laws with or services discriminate or
wider scope). Where the (including creation of a
legislation is available housing), social specialised body
electronically, provide protection, social
the webpage address. advantages,

education
Anti-discrimination Act 9/7/2008 01/01/2009 | race/ethnicit | Civil, administrative, | All areas covered | Prohibition of
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y; religion or | misdemeanour by the Directives | direct and indirect
belief; discrimination;
disability; harassment and
age; sexual sexual
orientation harassment;
(and some instruction to
other discriminate;
grounds not reasonable
covered by accommodation
the in respect of
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Title of Legislation Date of Date of Grounds Civil/Administrative | Material Scope | Principal content
(including amending adoption: | entryin covered / Criminal Law
legislation) force from:
Directives) disability;
segregation;
multiple

discrimination;
victimisation;
central body for
anti-
discrimination
activities; special
civil procedural
rules; shift of the
burden of proof;
participation of
third parties in
civil proceedings;
definitions of and
sanctions for
misdemeanour

offences
Same-sex Relationships 14/7/2003 | 30/7/2003 Sexual Prohibition of
Act orientation direct and indirect

discrimination;
instruction to
discriminate

==l

Strategicthinking
equality and mobility

human l
european

consultancy 70



European network of legal experts in the non-discrimination field

human l
european

consultancy

71

Title of Legislation Date of Date of Grounds Civil/Administrative | Material Scope | Principal content

(including amending adoption: | entryin covered / Criminal Law

legislation) force from:

Criminal Code 01/01/1998 | Race/ethnicit | criminal Freedoms and Prohibition of
y; religion or rights laid down | discrimination;
other belief; in the hate speech;
disability; Constitution or sanctions
age; sexual legislation
orientation (Art.106 of the
(and any Criminal Code);
other fundamental
characteristic human rights
) and freedoms

recognised by
the international
community
(Art.174 of the
Criminal Code)

Labour Act 4/12/2009 | 01/01/2010 | (general Work and Prohibition of
prohibition working direct and indirect
of conditions; discrimination;
discriminatio criteria and protection of the
n, grounds conditions for dignity of workers
not recruitment, from the conduct
mentioned) promotion, of other

vocational employees
training,
advanced
vocational
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Title of Legislation Date of Date of Grounds Civil/Administrative | Material Scope | Principal content
(including amending adoption: | entryin covered / Criminal Law
legislation) force from:
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Name of country: Hungary
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Date: 1 January 2011

for the Protection of

Instrument Date of Date of Derogations/ reservations | Right of Can this instrument
signature (if | ratification | relevant to equality and individual be directly relied
not signed (if not non-discrimination petition upon in domestic
please ratified accepted? courts by
indicate)) please individuals?

indicate)

European 6/11/1996 5/11/1997 No Yes Yes

Convention on

Human Rights

(ECHR)

Protocol 12, ECHR 6/3/2002 3/2/2003 No Yes Yes

Revised European 6/11/2009 Not ratified Ratified No

Social Charter collective

complaints
protocol?
No

International (succession) | 12/10/1992 No Yes Yes

Covenant on Civil

and Political Rights

Framework 6/11/1996 11/10/1997 | No Yes

Convention

human l
european

consultancy
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Instrument Date of Date of Derogations/ reservations | Right of Can this instrument
signature (if | ratification | relevant to equality and individual be directly relied
not signed (if not non-discrimination petition upon in domestic
please ratified accepted? courts by
indicate)) please individuals?

indicate)

National Minorities

International (succession) | 12/10/1992 No No Yes

Convention on

Economic, Social and

Cultural Rights

Convention on the (succession) | 12/10/1992 No No Yes

Elimination of All

Forms of Racial

Discrimination

Convention on the (succession) | 9/9/1992 No No Yes

Elimination of

Discrimination

Against Women

ILO Convention No. (succession) | 8/10/1991 No No Yes

111 on

Discrimination

Convention on the (succession) | 12/10/1992 No N Yes

Rights of the Child

Convention on the 30/3/2007 15/8/2007 No No Yes

Rights of Persons
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Instrument

Date of
signature (if
not signed
please
indicate))

Date of
ratification
(if not
ratified
please
indicate)

Derogations/ reservations
relevant to equality and
non-discrimination

Right of
individual
petition
accepted?

Can this instrument
be directly relied
upon in domestic
courts by
individuals?

with Disabilities

human l
european

consultancy
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