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3ameuanue o0mero nopsiaka Ne 31 [80]
XapaxkTep 00111ero OPUAUYECKOr0 00513aTEJILCTBA, HAJIATAaeMOTr0
Ha rocyaapcrpa-yyactHuku [lakra

[TpunsTo 29 mapra 2004 roga (2187-¢ 3acenanue)

1.  Hacrosmee 3ameuanue o01ero nopsjaka 3aMmeHsier coooit 3amedanue oo1iero

nopsigka Ne 3, orpakast u pa3BuBas ero npuHuunsl. Conepsxamuecs B myHkTe | crateu 2 [Takra
o0111e TOJI0XKEHUS 0 HEAUCKPUMMHAIIMY 3aTparuBajInch B 3ameyaHuu oduiero nopsiaka Ne 18 u
3aMevaHuu ob1ero nopsaaka Ne 28, u JaHHOE 3aMedaHue 0OIIEero MopsIKa MOAIEKUT
COBMECTHOMY C HUMU IIPOYTEHUIO.

2. Ecnum gaxe craThs 2 copMyIHpOBaHa B BEIPAXKEHUAX, TPEINOIAraloinX Haluuue
00513aTeNIbCTB TOCY1aPCTB-YYACTHUKOB TIepel OTJCIbHBIMU JIMIIAMH KaK NPaBoo0IaJaTessIMU 10
HacTosAweMy [lakTy, BEpHO U TO, YTO KaKJ0€ TOCYJapCTBO-YYaCTHUK C FOPUINYECKON TOUKH
3pEHUs 3aMHTEPECOBAHO B BBIIIOJIHEHNU BCEMU JIPYTMMH FOCYapCTBaMU-y4YaCTHUKaMU CBOMX
00513aTeNbCTB. DTO MPOUCTEKAET U3 TOTO (PaKTa, 4TO "HOPMBI, KacaroIIuecsi OCHOBHBIX IpaB
YeJI0BEYECKOM JINYHOCTU", ABISIOTCS 00s13aTeNbcTBaMH €/ga OMNES U UTO, KaK yKa3bIBaeTCs B
4eTBEPTOM IyHKTe peaMOyibl [lakta, mo YceraBy Opranuzanuu O6beanHeHHbIX Haruii
rocyaapcTBa 00s13aHbI MOOLIPATH BCeoOlIee yBaXKEHUE U COOITIOJIEHHE MTPaB U CBOOO]T YeslOBeKa.
Kpome Toro, cornacutenbHbIi XapakTep I0roBOpa MOJpa3yMeBaeT, uyTo JII000e rocy1apcTBO-
YYaCTHHK JJOTOBOPA HECET Mepe/l KaXIbIM JPYTUM roCcy1apCTBOM-Y4aCTHUKOM 0053aTEIbCTBO
BBINOJIHATE CBOM 00s13aHHOCTH 110 JloroBopy. B 3T10if cBs3u Komurer Hanmomunaet
rocy/apcTBaM-y4acTHUKaM O JKEJIATEIIbHOCTH C UX CTOPOHBI 3asBJIEHUS, IPEAYCMOTPEHHOTO B
cratbe 41. OH Taxke HAIOMHMHAET TEM rOCYAapCTBaM-y4aCTHUKAM, KOTOPbIE yXK€E Ccllenaln
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TaKoe 3asBJIEHUE, O MOTEHI[MAIbHOM 3HAYEHUU UCIIOJIB30BaHUs IPOLEAYPHI, TPEAYCMOTPEHHOM
3TOM cTaTheil. OAHAKO TOT MPOCTOM (PaKT, YTO K roCcyAapcTBaM-y4aCTHUKAM, CEJIaBIIUM
3asBJICHUE B COOTBETCTBUU CO CTaThel 41, MOXKET MPUMEHATHCS OPUIIMATBHBIN
MEXXTOCYJapCTBEHHBIN MeXaHU3M Noj1aun kanod B Komurer nmo npasam uejgoBeka, He 03HAYaET,
4TO JJaHHAs MPOIelypa MPpeCTaBIseT co00i eTMHCTBEHHBIH METO/I, C TOMOIIIBIO KOTOPOTO
rocyJapcTBa-y4acTHUKU MOTYT HACTaWBaTh Ha CBOEH 3aMHTEPECOBAHHOCTH B COOIIOIEHUH
nosio>keHuit Ilakra npyrumu rocynapcrsaMu-ydacTHUKaMu. HampoTuBs, npeaycMOTpEeHHYIO
ctatbelt 41 mpoueaypy ciaeayeT paccMaTpuBaTh Kak MOJKPEIUISIONIYIO, a HE OCIa0JISIONIYI0
3aMHTEPECOBAHHOCTD I'OCYAAPCTB-YYaCTHUKOB B BBIIIOJIHEHUU APYTUMU T'OCY1apCTBAMMU-
y4aCTHMKaMHU CBOUX 00s3aTenbcTB. Mexons u3 atoro, KoMuteT pekoMeHayeT rocyapcTBam-
YYaCTHHKaM y4e€CTb TO COOOpakeHHUEe, YTO HapYIICHUs PeAyCMOTpeHHBIX [IakTOM MpaB KakuM-
71100 rocyIapCTBOM-YYaCTHUKOM 3aClTy)KUBAIOT UX BHUMaHUs. [IpuBieueHre BHUMaHUS K
BO3MOYKHBIM HApYIIEHUSM YCTaHOBJIECHHBIX [[akTOM 0053aT€bCTB APYTUMH rOCy1apCTBAMHU-
YYaCTHMKAaMHU U MpeAIokKeHne cobmoaaTh ux o0s3aTenbeTBa 1o [1akty cienyer paccMaTpuBaTh
KaK OTpakeHue BceoOIIel 3aKOHHON 3aMHTEPECOBAaHHOCTH, a OTHIO/Ib HE KaK HEJPY>KECTBEHHBIH
aKT.

3. B crarbe 2 onpenensieTcs cdepa oxBara IOPUANUECKUX 0053aTENbCTB, IPUHIMAEMbIX Ha
cebst rocynapcTBamu - yuactHukamu [lakra. Ha rocymapcTBa-yyacTHHKHM Hallaraercs odriee
0053aTeNLCTBO YBaXKaTh U 00€CIeYrBaTh BCEM HAXOISAIIMMCS B MPeAeNiaX UX TEPPUTOPUH U TIOJT
WX IOPUCIUKIIMEN TullaM TpaBa, mpusHaBaembie B [lakre (cM. myHKT 10 Hike). CormacHo
MPHUHIINITY, CHOPMYTUPOBAHHOMY B CTaThe 26 BeHCKOW KOHBEHIIUU O TIPaBe MEKAYHAPOTHBIX
JIOTOBOPOB, TOCY/IAPCTBA-YIACTHUKHU 0053aHbI IOOPOCOBECTHO BHITIONHSATH CBOU 00s3aTEIbCTBA
no [lakry.

4.  OOs3arenbcTBa 10 [1akTy B 11€70M U 110 cTaThe 2 B YACTHOCTH SIBJIAIOTCS IOPUIUYECKU
00s13aTeIbHBIMHU JJIS1 KQKJJOT0 TOCYAapCTBa-yuyacTHUKA B 1IesIoM. JleficTBUs BceX BeTBei
roCyJapCTBEHHOT'O YIpaBieHUs (MCIIOJIHUTENbHOM, 3aKOHOIaTeNIbHON U Cy1eOHOI) U IpYTrux
OpraHOB roCy/IapCTBEHHON WM MPAaBUTEIBCTBEHHOM BIACTH JIIOOOTO YPOBHA (HALIMOHAIBHOTO,
00J1aCTHOT'O WJIM MECTHOT'0) MOTYT ITOBJIEUb 32 COOO0M OTBETCTBEHHOCTh I'OCYapCTBa-yUYaCTHHKA.
HcnonHuTenbHas BETBb FOCYJapCTBEHHOM BIIACTH, KOTOPast 0OBIYHO MPECTaBISIET
roCy/1apCTBO-y4aCTHUK Ha MEXKIYHAPOJIHOM YPOBHE, B TOM 4Hciie U B Komurere, HeE MOXKET
CCBUIATHCS Ha TO OOCTOSATENBCTBO, UTO e CTBHE, HECOBMECTUMOE ¢ noJioxkeHusiMu [akra, 6110
OCYILIECTBIICHO APYToi BETBBIO BIACTH B KAUECTBE ONpPaBAAHUs Il OCBOOOXKACHUS
rocy/1apcTBa-y4acTHHKA OT OTBETCTBEHHOCTH 3a YKa3aHHOE JIEHCTBUE U UMEBILIEE B PE3yJIbTaTe
sToro Mecto Hapyuienue [lakra. Takoe moHMMaHME MPONUCTEKAET HEMOCPEACTBEHHO U3
coJiepkaierocs B crarbe 27 BeHCKON KOHBEHIMH O IIPAaBe MEXIYHapOAHbBIX 10TOBOPOB
IIPUHIINIIA, COIVIACHO KOTOPOMY I'OCYAapCTBO-YYaCTHHUK '"HE MOXKET CChUIATHCS Ha MOJIOXKEHHS
CBOETO BHYTPEHHETO IIpaBa B KAYECTBE ONPABJIAHNUs I HEBBIIOJHEHHS UM JoroBopa". XoTs B
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MYHKTE 2 CTaThbU 2 rocyAapcTBaM-y4yaCTHHUKAM pa3peniaeTcs OCyIUIECTBIATh IPU3HABAEMbIE B
[TakTe mpaBa B COOTBETCTBUU CO CBOMMHU KOHCTUTYLIHOHHBIMH MPOLIETypaMH, 3TOT K€ MPUHLIUIT
paboTaet 1 Ha TO, 4TOObI HE JaTh rOCYAapCTBaM-y4aCTHHUKAM BO3MOKHOCTH CChLIAThCS Ha
MOJIO’KEHUS KOHCTUTYIIMOHHOTO IIpaBa UM JIPYTUX OTpacieil BHYTPEHHEro mpasa Jist
OTIpaB/IaHuUsI HECOOIIOIEHUS MITH HEBBITOIHEHHS 0053aTeIbCTB MO JJOroBopy. B aTom
oTHomeHNH KoMHUTeT HaTOMHUHAET rocyJapCcTBaM-y4acTHUKaM, UMEIOIUM (peepaTUBHYIO
CTPYKTYpY, nosioxxeHust crateu 50 IlakTa, cormacHO KOTOPBIM €ro MOCTaHOBJIEHHUS
"pacpoCTpaHsIOTCS HA BCE YaCTH (e/lepaTUBHBIX rOCyI1apcTB 0e3 KakuX Obl TO HU OBLIO
OTpaHUYEHUN WM U3BATUIN".

5. IlpenycMmoTpeHHOE B MyHKTE 1 cTaThi 2 00s3aTEILCTBO YBAXKaTh U 00eCreunBaTh Ipasa,
npusHaBaemble B [lakte, mmeeT npsimMoe AeiCTBUE [ BCEX TOCY1apCTB-Y4aCTHUKOB.

B nynkre 2 ctatbu 2 oOecrieuuBaeTcs apouHasi CTPYKTypa, B paMKax KOTOPO JTOJIKHbI
MOOUIPATHCA U 3alIMILATHCSA NpaBa, nepeunciennble B [lakre. Mcxons us atoro, Komurer panee
yKa3asl B cBoeM 3aMedaHuu o01ero nopsaaka Ne 24, 4To oroBopku K cratbe 2 Oyayr
HECOBMECTHUMBI ¢ [TakTOM C TOUKM 3peHHs ero 00beKTa U LeeH.

6. IOpuanueckoe 0053aTENBCTBO MO MYHKTY 1 CTaThu 2 ABIAETCS OJHOBPEMEHHO
HEraTUBHBIM M MTO3UTUBHBIM 10 CBOEH mpupoze. ['ocynapcTBa-y4acTHUKN 00s13aHbI
BO3/IEP)KUBATHCS OT HapyIIEHUs Mpas, Npu3HaBaeMbIX B [1akte, 1 moboe orpaHnyeHue 1000ro
U3 ATUX TNIPaB JOJHKHO OBITH TOMYCTHUMBIM COOTBETCTBYIOIIMMU nosoxeHusmu [lakra. Korna
TaKue OrpaHUYEHHsI UMEIOT MECTO, TOCY1apcTBa 00s3aHbI JOKAa3bIBaTh UX HEOOXOJUMOCTb U
IPUHUMATD TOJIBKO TaKUE MEPbI, KOTOPbIE TPEOYIOTCS I JOCTHXKEHUS 3aKOHHBIX 11eJIei ¢
TOYKHU 3peHust o0ecrieueHns HenpepbIBHON 1 3¢ dexTuBHON 3amuThl npas no [Takty. Hu npu
KaKHX 00CTOSITEIbCTBAX OTPAHUYCHUS HE MOTYT IPUMEHATHCS UM OCYILECTBIATHCS TAKUM
00pa3oM, yTOOBI 3TO HapyIllalo CYIIECTBO Mpu3HaHHOTO B [lakTe mpasa.

7. Cratbs 2 COACPIKUT TpC6OBaHI/IC 0 TOM, YTOOBI rocyaapCrBa-y4aCTHUKHU ITPUHUMAIINA
3aKOHOJAaTCIIbHBIC, Cy,Z[C6HBIC, AIMUHHUCTPATHUBHBIC, TPOCBECTUTCIILCKUC U UHBIC
COOTBCTCTBYIOIIHUEC MEPBI JJIS1 BEIITOJHCHHUA CBOUX FOPUANYCCKUX o0s3arenbcTB. KomureT
CUUTACT BAXKHBIM MMOBLIIIATH YPOBCHL OCBCAOMIICHHOCTH O ITakTe HE TOJIBKO TroCyaapCTBCHHBIX
JOJDKHOCTHBIX JIMI U TOCYAAPCTBCHHBIX CIIYKAIIUX, HO TAKXKE U BCCI'O HACCIICHU.

8.  IlpenycMmoTpeHHbIE B MyHKTE 1 cTaThH 2 00s3aTEIbCTBA IOPUIUUYECKU CBSA3bIBAIOT
rocy/1apcTBa-y4aCTHUKHU M KaK TaKOBbIE HE UMEIOT NMPSIMOI TOPU30HTAIBHON CHIIBI C TOUKH
3peHUsl MEXIyHapOJHOTo nipaBa. IlakT Henb3s paccMaTpuBaTh KaK 3aMEHY BHYTPEHHETO
YTOJIOBHOTO MJIH TPAXIaHCKOTO 3aKOHOaTeNbcTBa. OIHAKO MO3UTHBHBIE 0053aTENbCTBA
roCyJapCTB-Y4aCTHUKOB 110 00€CIIeUeHUI0 COOMIOACHUS TPeAyCMOTpeHHBIX [TakToM npaB OyayT
BBITOJIHEHBI TIOJTHOCTHIO TOJIBKO B TOM CIIy4ae, €CIH J0AU OyAyT 3alUIleHbl TOCYAapCTBOM
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HE TOJIBKO OT HapyLIEHUs NpeAyCMOTpeHHBIX [[akTOM IpaB npeacTaBUTeNs MU rocyaapcTsa, HO
U OT aKTOB, COBEPILIAEMBIX YaCTHBIMH JIMIIAMH HJIM HETOCYJapCTBEHHBIMH 00pa30BaHUSIMU,
HAHOCAIIUMU yIIepO OCYyIIEeCTBICHHUIO peycMOTpeHHbIX [lakToM npaB B Toi Mepe, B Kakoi
OHH MOTYT NPUMEHSTHCS B OTHOWIECHUSIX MEXy YaCTHBIMH JINIIAMH WJIA HETOCYAAapCTBEHHBIMU
o0pa3oBaHUsMH. MOTYT HMETh MECTO Takhe 00CTOATENbCTBA, IPH KOTOPBIX HeoOecTIieueHne
npu3HaBaeMbIxX B [lakTe mpaB, kak 3T0 TpeOyeTcsl MOJOKEHUSIMH CTaTbU 2, IPUBEIET K
HapyILIEHUAM IOCy1apCTBAMU-Y4aCTHUKAMHU OTUX IIPAB B PE3yJIbTATe MIONYCTUTEIBCTBA CO
CTOPOHBI TOCYAAPCTB-YUaCTHUKOB MJIM HEPUHATUS UMH HEOOXOAUMBIX MEp WUIIH
HEOCYIIECTBIICHU JOJKHON IIPENYCMOTPUTEIBHOCTH B LIETAX MPEAYIPEKACHU, HAKa3aHNUs,
paccie10BaHMs WIK KOMIICHCAL[UU Bpea, IPUYUHEHHOTO TAKUMU JIEUCTBUAMU CO CTOPOHBI
YaCTHBIX JIMII WM HETOCY/IapCTBEHHBIX 00pazoBaHuii. ['ocynapcTBamM HaIeKUT HOMHUTH O
B3aMMOCBSI3M MEX/1y TO3UTHBHBIMH 0053aTeIbCTBAMH, HAJlaraéMbIMU CTaThel 2, U
HE00XO0AMMOCTBIO 00ECTIEYUTh B COOTBETCTBUH C MYHKTOM 3 cTaThu 2 3((eKTUBHBIE CPEICTBA
CyZeOHOI 3alIUTHI B cIy4ae HapylmeHuid. B HekoTopbIxX cTaTthix camoro [lakra
IpeycMaTpUBaIOTCs ONpeieTIeHHbIe 001aCTH CYIIECTBOBAHUS TO3UTUBHOIO 0053aTEIbCTBA
roCyJapCTB-Y4aCTHUKOB, KaCAIOIIETOCs PErYJIMPOBAHUS AEATEIBHOCTH (QU3NUECKUX JIUIL WIIH
HErocy/1apCTBEHHBIX 0Opa3zoBaHui. Hampumep, 3aIIUThI CO CTOPOHBI 3aKOHA TPeOyeT
rapaHTHPOBAHHOE B CTaThe 17 HEBMEIIATENbCTBO B JINYHYIO KU3Hb. AHAJIOTUYHBIM 00pa3oM U3
CTaTbU 7 HEMPSMO BBITEKAET, YTO I'OCYJaPCTBA-YUYACTHUKU JOJKHBI IPUHUMATD [TO3UTUBHBIC
MEpBI, JJIS TOT0 YTOOB! YaCTHBIE JIUIA UM HETOCYAapCTBEHHbBIE 00pa30BaHUs HE MOABEpralli
IBITKaM HJTH 5KECTOKOMY, O€CUEIOBEYHOMY MIIM YHUKAIOIIEMY JIOCTOMHCTBO OOpAIEHUI0 HITU
HaKa3aHWIO IPYruX MOJABJIACTHBIX UM Jull. [lo cMbIcity cratbu 26 mojiexar 3aluiuTe oT
Pa3NUYHBIX BUIOB AUCKPUMHHALIUY JIUIA B 001aCTAX, KACAIOIINUXCSI OCHOBHBIX aCIIEKTOB
TEKYIIEeH KU3HU, TAKUX, KAK TPYZOBBIC OTHOILIECHNS WIH IIPABO Ha >KWIHILE.

9.  benedunmapamu npas, npu3HaBaeMbIX B [lakTte, sBISIOTCS OTAETbHBIE TUIA. XOT, 32
UCKITIOueHHeM cTaTbu 1, B [TakTe He mepednciaeHsl npaBa IPUANYECKUX JIUI HITH CXOTHBIX €
HUMH 00pa30BaHUI UM COOOIIECTB, MHOTHE U3 NPaB, MpU3HAHHbBIX B [lakTe, Takux, Kak
cB000/1a UMETh WU PUHUMATh PEJIUTHIO UM YOeXKIEHHs 110 CBOeMy BBIOOpY (cTaThs 18),
cB00O/1a accoLMaIUM ¢ APYTUMH (CTaThs 22) WK MpaBa MpeAcTaBUTENeH MEHBIINHCTB
(ctaThst 27), MOTYT peaIu30BBIBATHCS COOOIA C APYTUMH JUIAMHU. TOT (aKT, YTO KOMIIETEHIIUS
Komurera nomnyuyaTs U paccMaTpuBaTh COOOIICHHUS OTPAHUYMBAETCS TEMU U3 HUX, KOTOPBIE
IPEJICTABIISIOTCS OT/IEIbHBIMU JIMLAMH UJIH OT UX UMEHH (cTaThs 1 DaKkynbTaTUBHOTO
IPOTOKOJIA), HE MELIaeT TaKUM JIMIaM yTBEPKIaTh, 4TO NeHCcTBUS WK Oe3neiicTBueE,
3aTparuBaroliye IPUIMUECKUX JHIl U CXOJHBIE ¢ HUMH 00pa30BaHus, MPEJICTaBISAIOT COO0M
HapyllIeHHe X COOCTBEHHBIX IPaB.

10. CornacHo myHKTY 1 cTaTbu 2, OT TOCYAapCTB-YUYaCTHUKOB TpeOyeTCs yBaKkaTh U
oOecrieunBarth Npu3HaBaeMble B [1akTe mpaBa BceM JUIAM, HAXOIAIIMMCS B Mpeienax ux
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TEPPUTOPUH, M BCEM JTUIAM, HAXOSIIMMCS TI0J] UX FOPUCAUKIINEH. DTO 03HAYAET, 4TO
TOCYAapCTBO-yYaCTHHUK 0053aHO yBa)XkKaTh U 00ECIEUNBATH JIIOOOMY JIUITY, HAXOIAIMIEMYCs B
npezenax KOMIETEHIINH WK YPPEKTHBHOTO KOHTPOJIIS 3TOTO TOCYIapCTBa-yIacTHUKA, ITPaBa,
npu3HaBaemble B [lakTe, 1axxe eci MO He HAXOUTCS Ha TEPPUTOPHUU TOCYAapCTBA-
yuacTHHKa. Kak yka3piBaeTcs B 3aMedanuu obiero nopsaka Ne 15, mpuHATOM Ha J1BajlaTh
ceapmoii ceccu (1986 rox), BO3MOXKHOCTB MOJIB30BATHCS MPEAYCMOTPEHHBIMHU B [lakTe
paBaMU UMEIOT He TOJBKO Ipa)k/laHe roCy1apCTB-yYaCTHUKOB, HO U BCE JIMIIA, HE3aBUCUMO OT
UX I'PaXXJJaHCTBA WJIM OTCYTCTBHS TAKOBOTO, KOTOPbIE MOTYT OKa3aThCs Ha TEPPUTOPHU HIIH TIOJ
IOPUCIUKIINEH rocyapcTBa-y4acTHHKA, T.€. TAKUE JIMIIA, KaK IPOCUTENN yOeKuIa, OeKeHIIbI,
TPYAALIHECS-MUTPAHTHI WM UHBIE KATETOPUH JIHI. DTOT NPUHLKI MPUMEHHUM TaKKe K JIMLaM,
HaXOJALIMMCS B paMKaxX KOMIETEHIIUH WIH 10JT 3(pPEeKTUBHBIM KOHTPOJIEM CHJI TOCYapCTBa-
y4YacCTHHKa, AEUCTBYIOLINX 32 MpeAeIaMU €ro TEPPUTOPHH, HE3aBUCUMO OT 00CTOATENbCTB, IPU
KOTOPBIX ObLIa yCTAaHOBJIEHA TaKasi KOMIETeHIUs WU 3(pPeKTUBHBIN KOHTPOJIb, KaK, HAIIpUMeED,
B CIIy4ae CUJI, IPEJCTABIAIONIMX cO00Il HAIMOHANBHBIM KOHTUHI'€HT TOCY1apCTBa-y4YaCTHUKA,
BBIJICJIEHHBIN /IS Y4aCTHs B MEXKIYHAPOJHOM OIEpaIliy 10 MOAIEPKAHUIO W YKPETUICHUIO
MHpa.

11. Kak yka3biBaeTcsi B 3aMedaHuU 001Iero nopsaka Ne 29%, monoxenns IMakra MIPUMEHSAIOTCS
TaKXe U B CUTYallUsIX BOOPYKEHHOTO KOH(DINKTA, K KOTOPHIM IPUMEHUMBI HOPMBI
MEXYHapOAHOIO0 T'yMaHUTapHOTO MpaBa. Jlaxe eciu B OTHOIIEHUN HEKOTOPBIX
peayCMOTPEeHHBIX [1akTOM mpaB MOKeT ObITh YMECTHO pUMEHEeHHEe 00Jiee KOHKPETHBIX HOPM
MEXYHapOAHOIO0 TYMaHUTapHOTO MpaBa JJis LeJlel TOJKOBaHUs IIPaB, 3aKperIeHHbIX B [lakTe,
3TH JIBE MPABOBbIE CEPHI ABIAIOTCS B3aUMOOMOIHIIOIINME, 2 HE UCKIIOYAIOIIMMHU APYT JIpYTa.

12. Kpowme TOro, npeaycMOTpeHHOE B cTaThe 2 00s3aTeIbCTBO IOCY1apCTB-YYaCTHUKOB
yBa)kaTh M 00€CIIeYBaTh BCEM HAXOAIIUMCS B Mpeieax UX TEPPUTOPHHU U MO UX KOHTPOJIEM
JuIaM npu3HaBaemble [TakToM mpaBa BieueT 3a cobo0il 00s13aTeIbCTBO HE IKCTPAAUPOBATH, HE
JIeTIOPTUPOBATh, HE BBHICHLIATH U HE BBIJIBOPATH KAKUM-TTMO0 UHBIM 00Pa30M JIUIO CO CBOEH
TEPPUTOPUH, KOTJ]a UMEIOTCS CEPbE3HBIE OCHOBAHMUS I10JIaraTh, YTO CYLIECTBYET peajbHas
OMACHOCTh NIPUYMHEHNS HEBO3MECTUMOTO BpeJia, TAKOT0, KaK IIPELYCMOTPEHHBIN B CTaThsIX 6

u 7 Ilakta, 6yap TO B CTpaHy, B KOTOPYIO IUTAHUPYETCS BBIIBOPUTH TAHHOE JIUIO, MIIU B JIIO0YIO
CTpaHy, B KOTOPYIO JJAHHOE JIUII0 MOXET OBITh BBICIIAHO BIIOCTEeACTBIUH. COOTBETCTBYIOIINE
cyZeOHbIe M aIMUHUCTPATUBHBIE BIACTH JOJKHBI OBITH MIOCTABICHBI B U3BECTHOCTH O
HE00X0IMMOCTH oOecIieueHus COOI0IeHNs ycTaHaBIuBaeMbIX [lakTom 00s13aTenbCTB B
0JOOHBIX BOIPOCAX.

! 3ameuanue obuero nopsaaka Ne 29 o upe3BbIYaHOM MOJIOKEHUH; MPUHATO 24 HIOJIS

2001 rona; Bocmpom3Boautcs B ['omoBom mokimane 3a 2001 rox, A/56/40, npunoxenue VI,
IYHKT 3.
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13. IlyHkT 2 craThu 2 HajaraeT Ha rocyJapcTBa-y4yacTHUKU 0053aTeIbCTBO MPEANPUHIMATD
HeoOXOoIuMBbIe IIaru AJisi o0ecnedeHus coOIoeHus npru3HaBaeMbix B [lakte mpas Bo
BHYTPEHHEM 3aKOHOAATENIBCTBE. JTO 03HAYAET, YTO, €CJIM TOJIBbKO IIpU3HaBaeMble B [lakTe npaBa
YK€ He 3alIHILEeHbl BO BHYTPEHHEM 3aKOHO/IaTEIbCTBE WM NMPAKTUKE FOCYAapCTB-YIaCTHUKOB,
OT HUX Tpedyercs npu patudukanuu [lakta BHECTH BO BHYTPEHHEE 3aKOHOIATENBECTBO U
NPaKTUKY TaKhe U3MEHEHUS, KOTOpble HEOOXOAUMBI JJIsi 00eCTIeUeHUsI UX COOTBETCTBUS
nonoxeHusaM Ilakta. Crarbs 2 TpeGyeT, YTOOBI B ClIydae HAINYHS PACXOXKACHUN MEXITY
MI0JIO’)KEHUSIMU BHYTPEHHETO 3aKOHO1aTeNbCTBa U [1akTa BHyTpEeHHEE 3aKOHOIATEIBCTBO WIIN
NpPaKTHKa ObUIM U3MEHEHBI TAKUM 00pa3oM, YTOObI OHM COOTBETCTBOBAJIN CTaHIApTaM,
YCTaHABIMBAEMBbIM NIPEAYCMOTPEHHBIMHU B [lakTe cymecTBeHHBIMU rapaHTusMu. CtaTbs 2
pasperIaeT rocy1apcTBy-y4acTHUKY IPUHUMATh HEOOXOAUMbIE MEPHI B COOTBETCTBUU CO
CBOMMH KOHCTUTYIIMOHHBIMH MPOLIEAYPAMHU M COOTBETCTBEHHO He TpeOyeT, uToOs! I1akT myrem
MHKOPIIOPALIMY €r0 B HAIIMOHAJIBHOE 3aKOHOAATEIBCTBO MOT IIPSIMO IPUMEHATHCS B Cy1ax.
Komutet co cBoel CTOPOHBI IPUIEPKUBAETCS TOIO MHEHMS, YTO rapaHTupyemsle B [Takre nmpasa
MOTYT OBITh JTy4Ill€ 3alIUIIEHb] B TOCYAApPCTBaX, B KOTOPBIX [akT aBTOMaTHYECKH UITH Yepes
COOTBETCTBYIOIYIO IPOLEAYPY UHKOPIIOPALIUY CTAHOBUTCS YacTbIO BHYTPEHHEN ITPaBOBOM
cucTembl. B mensx comeicTBus MOJTHOMY OCYLIECTBICHHIO IpU3HaBaeMbIX B IlakTe npas B
COOTBETCTBUU CO cTaTbel 2 KomMuTeT NpHU3BIBAET TE rOCYAApCTBA-yYaCTHUKH, B KOTOPBIX [lakT
HE SBJISIETCS YacThIO BHYTPEHHEH MPAaBOBOM CUCTEMBI, pACCMOTPETH BOIPOC 00 HHKOPIOPALIUU
[TaxTa, ¢ TeM 4TOOBI CAENATh €r0 YaCThIO BHYTPEHHETO MpaBa.

14. TIpoBo3riamaemoe B IIyHKTE 2 CTaThbH 2 00s13aTE€IbCTBO MPUHUMATH MEPHI IS
o0ecrieueHus peaan3alnuy npru3HaBaeMbIX B [lakTe npas sBisieTcst aOCOMIOTHBIM
00513aTeIbCTBOM HEMOCPECTBEHHOTO JieiicTBusA. Hecobimoqenre 3Toro o0s13aTebcTBa He
MOYET OBITh ONPaBJaHO KAKUMHU ObI TO HU OBIJIO BHYTPEHHUMH COOOpaXKEHUIMHU
MOJIMTUYECKOT 0, COLIMATIBHOTO, KYJIIbTYPHOI'O MJIM SKOHOMHUYECKOTO XapaKTepa.

15. B myHskre 3 cTaTtbu 2 COEPKUTCA TPeOOBAHUE O TOM, YTOOBI HAPSILy € FPPEKTUBHOMN
3alIUTON Npu3HaBaeMbIX B [IakTe mpaB rocyaapcTBa-y4acTHUKH 00€CeunBaIN JIFOOBIM JINLIAM
JocTymHbIE ¥ 3()(hEeKTUBHBIE CpeACTBA MPABOBOM 3aIIUTHI 111 BOCCTAHOBJICHUS HAPYIICHHBIX
npaB. Takue cpeicTBa MpaBOBOH 3aIIUTHI JOJKHBI COOTBETCTBYIOLIMM 00pa3oM
a/IalITUPOBATHCA, C TEM YTOOBI YUUTHIBATh 0COOYIO YA3BUMOCTh HEKOTOPBIX KaTEropui Juil,
BKJII0Yast, B YaCTHOCTH, AeTeil. KomureT npunaer 6oibiioe 3HaYCHUE TOMY, YTOOBI
rocyJapcTBa-y4acTHUKH CO3/aBaliil HaJIeXkalle cy1eOHbIe U aIMUHUCTPATUBHbBIE MEXaHU3MBI
JUIS PACCMOTpPEHUS )Kaio0 Ha HapylIeHHe IpaB BO BHYTPEHHEM 3aKOHoaTenbcTBe. Komurer
OTMEYaeT, YTO OCYILIECTBIECHHE TPU3HaBaeMbIX B [lakTe mpaB MoxeT ObITh 3()(HEeKTUBHBIM
00pa3oM oOecrieyeHo cyiaMu pa3IMyHbIMU CIIOCOOAMH, BKJIIOYAs IPSMOE IPUMEHEHHE
nojoxenuit [lakta, npuMeHeHne COMOCTaBUMBIX KOHCTUTYIIMOHHBIX WJIM MHBIX MOJIOKEHUN
3aKOHA MJIM K€ IIyTEM CCBIJIOK Ha MoJIoxkeHUs [lakTa mpu NpUMEHEHUH MTOJI0KEHUN
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HaIlMOHAJIBHOTO 3aKOHOaTenbcTBa. OCOOEHHO BaXKHOE 3HAYEHHUE /TS BHIIIOJIHEHUS O0IEro
00s3aTenbCTBa MO CKOpeHiemMy, TIaTeIbHOMY U 3()(PEKTUBHOMY pacciieIOBaHUIO YTBEPKICHUN
0 HapyUIEHUX MPaB C MOMOIIBIO0 HE3aBUCUMBIX U OECTIPUCTPACTHBIX OPraHOB UMEIOT
AIMUHHUCTPATHBHBIC MEXAaHHU3MBI. HerI/IHSITI/Ie rocyaapCTBOM-y4aCTHUKOM MEP 1A
IPOBE/ICHUS pacciieIoBaHMsl YTBEP)KICHHH 00 MMEBIIINX MECTO HapyIIEHUIX caMo 1o cebe
MOJKET CTaTh OTAEIbHBIM HapylieHueM [lakra. BaxHeliuMm 31eMeHTOM IIpaBa Ha

3¢ PEKTUBHOE CPEICTBO MTPABOBOM 3aLIUTHI ABISETCSA MPEKPAIIEHUE UIALIET0Cs HapyIIeHHs.

16. Ilyskr 3 crathu 2 TpeOyeT, 4TOOBI TOCYAAPCTBA-YUACTHUKH 00€CIIeUnBAIN BO3MEIICHHE
JMIIaM, TIpaBa KOTOPBIX, Tpu3HaBaeMble B [lakte, Obun HapymieHsl. bes obecnieueHus
BO3MEILIEHHS JIUIIaM, IipaBa KOTOPBIX, TpU3HaBaeMble B [1akTe, ObUTM HapyIIeHbI, 0043aTeNbCTBO
obecnieueHus 3 (PEeKTUBHOTO CpeICTBA CYAEOHON 3aIUThI, 3aHUMAIOIIee LIEHTPAIbHOE MECTO B
obecrieyeHUH YPPEKTUBHOCTH MMyHKTA 3 CTaThU 2, OCTAHETCs HEBBINIOJIHEHHBIM. Hapsiny ¢ sicHo
BBIp)KEHHBIM TpeOOBaHHEM BO3MEILEHHS B TyHKTE 5 cTaTbu 9 u myHkTe 6 crathu 14 Komurer
cuuTaet, uro [lakToMm mpeaycmarpuBaeTcs, Kak IpaBuio, 00s3aTeabCTBO BBIILIATHI
COOTBETCTBYIOILIEH KoMIeHcallMi. KOMUTET 0TMEUaeT, YTO B COOTBETCTBYIOLINX CIIy4asx
BO3MEILIEHHE MOXKET MPEJICTABIATh COO0I PECTUTYLINIO, peaOUIUTALIUIO U TaKUe MEPHI
catuc(haklny, KaK MyOJIMYHbIe U3BUHEHMS, TyOJINYHbIE IEPEMOHUH, TAPAHTHH HEMIOBTOPEHUS U
BHECEHHUE U3MEHEHUI B COOTBETCTBYIOLINE 3aKOHBI U MIPAKTUKY, a TAK)KE IPUBIICUEHHUE K
CyZeOHOM OTBETCTBEHHOCTH JIMII, BAHOBHBIX B HapyILIEHHUIX MIPaB YEJIOBEKA.

17. B uenom, Hempu3HAHUE HATUYHS BBHITEKAIOIIET0 U3 CTaThH 2 00s3aTeIbCTBAa IPUHUMATD
MepBI JUIs IPEAYNpexI1eHUs TOBTOpeHHs HapymeHui [lakta mpoTuBopednsio Obl ero emnsm.
[TosTOMY B CBOMX COOOpaKEHMSX I10 JIeIaM, pACCMAaTPUBAEMBIM B COOTBETCTBHUH C
@dakyabTaTUBHBIM MPOTOKOJIOM, KoMUTET Hepeiko oTMeYaeT He0OX0AUMOCTh IPUHATHS Mep,
HalpaBJIEHHBIX HE TOJBKO Ha oOecrieueHre BO3MEIIEHUs] KOHKPETHOMY TIOTEpIIEeBIIEMY, HO U Ha
HE00X0IMMOCTh HEJIOMYILEHHS TOBTOPEHUS paCCMAaTPUBAEMOT0 HapyIIeHus. Takue Mepbl
MOTYT MOTPeOOBaTh BHECEHUSI M3MEHEHU B 3aKOHBI U MPAKTHKY TOCYapCTBa-y4aCTHHUKA.

18. B Tex ciydasix, KOrja B pe3yjabTaTe pacciieZIoBaHU, 0 KOTOPBIX TOBOPUTCS B MyHKTE 15,
BCKPBIBAIOTCS HAPYIIEHUSI HEKOTOPBIX NMpH3HaBaeMbIX B [lakTe mpas, rocyaapcTBa-y4aCTHUKH
00s13aHBI 00ECTIEYUTh NPHUBIICUEHUE K CY/1€OHON OTBETCTBEHHOCTH JIUI], BUHOBHBIX B HAPYLICHUN
yKa3aHHBIX MpaB. Kak ¥ B cilydae HENpOBEJCHUS PACCIIEIOBaHNUs, HEIIPUBIICUEHUE K
OTBETCTBEHHOCTH JIML, BAHOBHBIX B COBEPIIEHUH TaKUX HapYIIEHUI, MOXKET caMo 1o cebe CTaTh
OTJeNbHBIM HapyuieHueM Ilakta. DT 00s3aTenbcTBa BOSHUKAIOT, B YaCTHOCTH, B Cllydyae
HapyLEHUH, TPU3HABAEMBIX YTOJOBHBIMH, OY/Ib TO IO BHYTPEHHEMY WM MEXYHAPOIHOMY
NpaBy, TaKUX, KaK MBITKA M CXOJHOE C HUMH KECTOKOEe, 0eCUeI0OBEYHOE NN YHHKAIOIIee
JIOCTOMHCTBO oOpaleHue (cTaThs 7), Ka3Hu 0e3 Haaexaliero cyJje0Horo pa3oupareabcTBa u
NPOMU3BOJIbHBIE Ka3HU (CTaThs 6) M HACUJIbCTBEHHBIE HCUE3HOBEHUS (CTaThu 7 U 9 U, 3a4yacryio,
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ctatbs 6). Kpome Toro, BakxHbIM (aKTOpOM, BETYIIUM K TOBTOPEHUIO HAPYILIEHUH, MOXKET
CILY’XMTb Npo0siemMa 6€e3HaKa3aHHOCTH JIMLI, BUHOBHBIX B COBEPIIEHUU TaKUX HAPYLICHU, —
BOIIPOC, KOTOPBIII HEM3MEHHO BbI3bIBaeT 00ecrokoeHHOCTh y KomuTera. B Tex ciywasx, korna
coBeplIaeMble HapyIIEHUS MTPEICTaBISAIOT CO00M YacTh IIMPOKO PACIPOCTPAHEHHBIX WIIH
CHUCTEMAaTUYECKUX HaIlaIeHUN Ha IPaKJaHCKOE HACEJICHUE, O TU HapyIlIeHUs 1oJ10keHuit [1akra
SBIISIIOTCS IPECTYIJICHUAMHU POTHUB YeOBEYHOCTH (cM. Pumckuii cratyt Mex1yHapoJHOTro
YTOJIOBHOTO CyZa, CTaThs 7).

B cuny sToro B Tex ciyuasix, KOraa rocy1apCTBEHHbIE JOKHOCTHBIE JIMLIA WIH
rOCy/IapCTBEHHBIE CIIyKalllUe COBEPLIAIOT HAPYILIEHUs TpU3HaBaeMbIX B [[akTe nmpas, 0 KOTOPBIX
TOBOPUTCSI B HACTOSIILIEM ITYHKTE, COOTBETCTBYIOIINE FOCY1apCTBA-y4YaCTHUKHN HE HMEIOT IIpaBa
0CBOOOXKIaTh JIMII, BHHOBHBIX B COBEPLICHUU 3TUX HAPYIIEHUH, OT TMYHON OTBETCTBEHHOCTH,
KaK 3TO UMEJIO MECTO B psijie CIIydaeB MPUMEHEHUsI aMHUCTUH (CM. 3aMedaHue o0IIero
nopsiika Ne 20 (44)) v uMeBIINX paHee MECTO CIIy4aeB MPEJOCTaBICHUS IMMYHHUTETA U
0CBOOOXKJIEHHs OT Haka3aHus. Kpome Toro, HUKakoe JTOJKHOCTHOE MOJIOKEHHE HE MOXKET
CIIY’)KUTh ONPaBJaHUEM JJIS TOTO, YTOOBI JTUI[A, KOTOPbIE MOTYT OBITh IPU3HAHBI BAHOBHBIMH B
COBEpUICHUH TaKMX HapyLIECHUH, 0JIb30BAIMNCh HNMMYHUTETOM OT IPUBJIECYEHUS K FOPUINIECKON
OTBETCTBEHHOCTH. ClieAyeT TaKkKe yCTPAHUTh U IPYrHe NMPENSATCTBUSA Ha IyTH YCTAaHOBIEHUS
IOPUANYECKON OTBETCTBEHHOCTH, TAKUE, KAK CCHIJIKM Ha MCIIOJIHEHNE NIPUKA3a BBILIECTOSALIETO
HAYaJIbHUKA WM YPE3MEPHO KOPOTKUE CPOKH JABHOCTH B TEX CIIydasix, KOTAa TAKHE CPOKH
npuMeHstoTcs. ['ocynapcTBaM-yd4acTHUKAM HAUIEKUT TAK)KE OKA3bIBaTh APYT APYTy OMOIIb B
NPUBJICUYEHUH K CyI€OHOM OTBETCTBEHHOCTH JIMII, TI0JI03PEBAEMbIX B COBEPILICHIH HApyILICHHH
[TakTa, KOTOpBIE ABJIAIOTCS HAKA3yEMBIMU B COOTBETCTBUU C BHYTPEHHUM MJIM MEKIYHAPOIHBIM
IIPABOM.

19. Kpome Toro, Komuter cunraer, uro npaBo Ha 3((heKTUBHOE CPEACTBO CY1eOHOM 3aIUThI
MOYET IIPU OTIPE/IETICHHBIX 00CTOATEILCTBAX MOTPEOOBATH OT FOCYJAPCTB-YIaCTHUKOB
o0ecreyeHns U OCYIIECTBICHHSI BDEMEHHBIX HITH IPOMEXYTOUHBIX MEp JJIS HEOMYIIEHHUS
IIPOJOJKEHHSI HAPYLIEHUH U IPUHATHSI MEP 10 BO3MEIICHHUIO B BO3MOYKHO KpaT4allliue CpoKU
J11000T0 Bpeaa, KOTOPbI MOT ObITh MPUYMHEH TAKMMU HapyIICHUSIMH.

20. Jlaxxe B Tex ciy4asix, KOT/Ia B IIPABOBBIX CUCTEMaX IoCyJapCTB-YYaCTHUKOB O(HUIIHATIBLHO
IPEIYyCMOTPEHO MPeI0CTaBICHNE HauIexkallel cy1eOHO 3aluThl, HapyIIeHus 1pas,
npusHaBaeMbIX B [lakTe, Bce paBHO HMEIOT MECTO. ITO, TO-BUIANMOMY, CBSI3aHO C
HECIIOCOOHOCTHIO MEXaHU3MOB CyA€OHOMN 3aIUTHI AeCTBOBATh H(P(HEKTUBHO Ha MPAKTHUKE.
[ToaTomy rocynapcTBaM-y4acTHUKaM MPEAJIAraeTcs MPeICTaBIsATh B CBOUX MIEPUOINYECKUX
JIOKJIa/1aX UH(OPMAIIHIO O MPEMSITCTBUAX Ha MYTH 3(P(HEKTUBHOTO HCITIOIb30BAHHS HMEIOIIUXCS
CPEJICTB IIPaBOBOM 3aIUTHI.



