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OcHoBHas 11eJb NMOCELEHMs 3aKIIoYanach B IEPBYIO ouepeb B coope HHpopMaLuy,
KOTOpask MO3BOJIMIIA Obl BEISICHUTH OOCTOSITENILCTBA BO3MOYKHO OOJIBIIET0 YKcia Jell,
JIOBEJICHHBIX 10 cBeJieHus Paboueli rpymmel U 3aperucTpUpOBaHHBIX €10. BTopas 1enp cocrosna
B 00CYX/I€HUM BO3MOXKHBIX YCHIINH, KOTOPBIE MOXKET IPEANPUHATH IPABUTEIBCTBO B
coTpyaHuuecTBe ¢ Pabouelt rpynmoit st paccCMOTpPEHuUs JIe] O HACUIIbCTBEHHOM HCUE3HOBEHUH
B CBETE MEXYHAPOIHBIX CTaH/IapTOB B 00JaCTH IIpaB YeJI0BeKa, B 0coOeHHOCTH Jleknapauu o
3allIMTe BCEX JIMI] OT HACHJIbCTBEHHBIX Mcue3HoBeHui ("' [lexmaparus™), npunsroii I eHepaabHOI
Accambneeii B pe3onronuu 47/133 ot 18 nekadps 1992 rona.

B xone noceuienus uiensl Pabodeil rpynmnsl MpoBEIN BCTPEUH € IIPEICTABUTEISIMU
VYnpasnennsa HanmoHanbHOr0 yroJHOMOYEHHOTO 110 ITpaBaM 4€JI0BEKa, CEKpeTapuara 1o
Bompocam Oe3zomacHocTH, [ eHepanbHOii TpoKypaTypsl Pecriyommku, BepxoBHoro cyzaa, B Tom
yucie KonctutynnonHon nanarsl, KoMuccnu 1o npasam 4esioBeka KOHIpecca, MUHACTEPCTBA
BHYTPEHHUX JIEJI U I0OCTUIMH, MUHUCTEPCTBA OE30MaCHOCTH, a TAaKKEe MUHHUCTEPCTBA
UHOCTpaHHBIX fein. [lepen npoBeneHneM npecc-KoH(GEPEHINH M0 3aBEPIICHUH MTOCEIICHHUS
Paboyas rpymnma coo0mmuia MUHUCTEPCTBY HHOCTPAHHBIX JEJ O CBOMX MPEIBAPUTEIBHBIX
3aMEYaHMAX U BbIBOJIAX.

Uinensl Paboueill rpymnbl Takke BCTPEUATIUCH C MIPEACTABUTESIMU Pa3IUUYHbIX
IPaKIaHCKUX OPTaHHU3aLUN U aCCOLMAUI POJCTBEHHUKOB KEPTB HACHJILCTBEHHBIX

VCYE3HOBEHMM, C KOTOPBIMUA OHU IOJJIEPKUBAIN OTKPBITBIM U KOHCTPYKTUBHBINA UAJIOT.

Hacrosimuii 1oK1a7 COCTOUT U3 MIECTH TJIaB. Tpu MepBbIe IIIaBbl HOCAT OOIUI XapakTep,
B HUX TOBOPUTCS O LIEJIM MTOCEIICHHS U MTPOBEJICHHBIX BCTpeUax. B TpeThel riiase qokiana
V3JI0KEH MOJUTHYECKUN U UICTOPHUYECKU KOHTEKCT HACUJIbCTBEHHBIX UCYE3HOBEHHI

B ['onaypace.

B ueTBepTOii rIaBe mpeacTaBieHO 00IIee OMMCaHNe KOHCTUTYITUOHHBIX U
3aKOHOJATEJIbHBIX TOJI0KEHUH, IEHCTBYIOIINX B OTHOIIEHNN HACHJIbCTBEHHBIX UCUE3HOBEHUN B
l'onnypace. B Hell aHamM3upyrOTCs NpU3HAHUE IIpaB 4YesloBeka B KoHCTUTYIUH, CcpeacTBa
IIPABOBOM 3alUTHI U 3aKOHHBIE IPOLIEAYPHI, TpeaycMoTpeHHbIe B KoHCTUTYIIMH,
MEXyHApOJHbIE JJOTOBOPHI, YYaCTHUKOM KOTOPHBIX siBisieTcst [ oHaypac, u TOT paxT, 4To
HAaCUJIbCTBEHHOE NCYE3HOBEHHUE HE OTHECEHO K YKCIIY YTOJIOBHBIX IPECTYIUICHUHN B

TOHAYPacCKOM YTOJIOBHOM KOJEKCE.

B nocnegHux AByX riaBax NEPEeUMCIIIOTCS IIary, IPEeANPUHATHIC IPABUTEIBCTBOM
lNonxypaca kak 1t MPOsSICHEHHST OOCTOATENBCTB JIEN, TaK M JUI TPUMEHEHHUS TIOJIOKESHUN
Hexmapanuu B ctpane. KpoMe TOro, B 3TUX IIaBaX YIOMHHAKOTCS CYLIECTBYIOIINE B CTPaHE
MIPENATCTBHS, MEIIAIOIINE OCYIIECTBICHUIO JleKapannu.
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B nisiToli ritaBe paccMaTpuBarOTCs BOITPOCH O€3HAKa3aHHOCTH U TIPaB Ha YCTAHOBJICHUE
WCTHHBI M IOCTHKEHUE CIIPaBeNIMBOCTH. [Ipu paccMOTpeHUH BOITPOCOB O€3HAKA3aHHOCTH
YIOMHHAIOTCS MMOJydeHHbIe Paboueli rpymnmoit COOOIIeHUS O TOM, YTO JIMIIA,
MIPEANOIOKUTEIILHO COBEPIIMBIINE CEPhE3HBIC HAPYIIICHHUS MPaB YEIOBEKa, HAXOIATCS Ha
cB00O/IC, B UX OTHOIIIEHUH HE BO30YXKICHO paccieI0BaHN M HE BEIHECEHO IPUTOBOPOB, a B
HEKOTOPBIX CIIy4asiX TaKue JIIa 3aHUMAIOT T'OCY/IapCTBEHHBIE TOKHOCTH.

Uro kacaeTcs paB Ha YCTAaHOBJIEHNWE UCTHHBI U OTIPABIECHUE MPABOCYUS, TO
YIIOMHHAETCS TOT (DaKT, 9TO K HACTOSIIEMY BPEMEHH HE OBLJIO BBIJAHO HU OJTHOTO OpJiepa Ha
apecT B CBA3M C HEPACKPHITHIMU J€JIaMU O HACHJILCTBEHHOM MCUE3HOBEHUU. B nokmnane takxke
NOTYEPKUBAETCs 00s13aHHOCTD ITpaBUTENLCTBA I OHAYpaca paccieaoBaTh NPECTYIIEHUS U
HaKa3blBaTh BUHOBHBIX B HMX JIMII KaK B YTOJIOBHBIX, TaK U B TPAXK/IaHCKUX cydax. B 3Tol cBs3u
paccMaTpuBarOTCS MEpbl, IPUHATHIE JUIsl IPOBEICHUS PacCile0BaHUs U COONIOICHUS
0053aTeNbCTB TOCYIapCTBa MEpel MEXTyHAPOAHBIMU OPraHaMHU.

B miecToii rnase TOBOPUTCHA 00 YCUIIMAX, HAITPABJIICHHBIX HA PO3BICK MCYC3HYBUINX JIMIL,
¥ O TIpaBe Ha MOJHOE BO3MelIeHre. B 3Toil riaBe oTMevaroTcest HoxXBasibHbIe ycunus [ oHypaca
10 PO3BICKY MCUE3HYBIIUX JIUI] U COAECUCTBUIO COOJIIOJIEHUIO IIPAB POJICTBEHHUKOB KEPTB
HACHJILCTBEHHOTO MCYE3HOBEHHS Ha CIIPaBeUIMBOE U aJIeKBaTHOE Bo3MelleHue. TeM He MeHee,
Pabouyas rpymnma cuuTaer 1enecoo0pa3HbIM YUpeIuTh TOCYIapCTBEHHYIO MTPOrpaMMy HITH TIaH
IIOHUCKOBBIX onepaunﬁ. OTOT MiIaH AOJDKCH OCYHICCTBIIATHCA ITPHU AKTUBHOM Y4aCTUU
TPpaKJIaHCKOTO OOIIECTBA U MIPEIyCMaTPUBATh MOJHBIA JJOCTYI K COOTBETCTBYIOIIEH
UH(OpPMAaLMU B OCYIIECTBICHUE TIpaBa Ha ycTaHOBIeHHE UCTUHBI. Hakonern, Pabouas rpymnmna
PEKOMEHJYeT CO3/1aTh CHCTEMY 00pabOTKU COOOIIEHNI O HACHILCTBEHHBIX HCUE3HOBEHUSIX,
Omarozapst KOTOpoi OyeT BO3MOKHO B IOJIHOW Mepe IPUMEHSTH MOJIOKEHUS B 00JIaCTH
ceMEeIHOro IpaBa U HacjenoBaHus 0e3 yiiepOa Juis paB Ha YCTaHOBJIEHWE UCTUHBI U HA
AOCTHIKCHUEC CIIPABCAJIMBOCTHU U MOJIYYCHHUEC CITPABCAJIMBOIO U aICKBATHOI'O BO3MCIICHUA.

Ha ocHoBe cienannbix Paboueii rpynmoii BEIBOIOB OBLT BEIHECEH PsiJl PEKOMEHIAIHHA,
KOTOpBIE, KaK CIIETyeT HaIesIThCs, OyayT B OJukaiiliee BpeMsl YYTEHbI U BBITTOTHEHBI
IIpaBUTEILCTBOM [ 'OHypaca.

Cpenu pekoOMeHIaluii, copepKanmxcs B 0kiaje, Paboyas rpymnmna ocobo orMeyaer
CIIeAYIOMIHE:

d)  mapnameHTy ['OHIypaca peKOMEHIyeTCs BKIFOUUTh HACHIBCTBEHHOE HCUC3HOBCHUE
B YT0JI0BHBIH Kozieke ['oHaypaca B KauecTBe OTJEIBHOIO IPECTYIIEHUS U IPUHATH HOBOE
3aKOHOJATENIBCTBO, COTJIACHO KOTOPOMY:
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1)  ycTaHABIMBAIOTCS MEphl HAKAa3aHUs, COPa3MEPHBIE C 0COOOM TIKECTHIO ITOTO
MPECTYIUICHNUS;

i) cobiromaeTcst MPUHIIKII, COCTOSIINI B TOM, YTO OCHOBHOM MPH3HAK
MPOTUBOIPABHOTO MOBEICHUSI 3aKIIFOUAETCS B IJISIIIIEMCS XapaKTepe

MIPECTYIUICHHUS],

1ll)  TpWKa3bl BBIIIECTOSIIETO HAYAIbHUKA U YPE3BBIYAHBIC CUTYallUH HE
paccMaTpUBaIOTCS B KQUECTBE OOCTOSATENLCTB ISl CHSATHS OTBETCTBEHHOCTH
C BUHOBHOTO JIUI[A WJIM CHU)KEHHSI TAKOBOM, @ TAK)KE YUUTHIBAKOTCS TTOJIOKEHHUS
nyHkTa 3 crarbu 17 Jlexmaparuu u crateu VIl MexxaMepukaHCKOi KOHBEHITUH
0 HACWJIbCTBCHHBIX MCUE3HOBEHHSIX JIHII, KACAIOIINECS UCKOBOW JaBHOCTH

YKa3aHHOTO MIPECTYIJICHNUS;

IV) TpemycMaTpUBAeTCsl, 4TO Jeja JIUI, BAHOBHBIX B HACHJILCTBEHHOM
HCYE3HOBEHHMH, PACCMATPUBAIOTCS TOJIBKO B KOMIIETEHTHBIX OOBIUHBIX CyJaX
Ka)KJI0T0 FOCY/1apCcTBa, a HE B KAKUX-IMOO0 IPYruX CHelUalIbHbIX TpUOyHaIax,

B YaCTHOCTH BOCHHBIX CYJ1aX;

b)  PaGouas rpymnmna no4TuTenbHO npepiaraeT ['oHIypacy cTath y4aCTHUKOM

MexnyHapoaHON KOHBEHIIMM JJIsI 3aLUATHI BCEX JIMI] OT HACHJIbCTBEHHBIX NCYE3HOBEHU;

Cc)  Pabouas rpynma xotena Obl peKOMEHIOBATH IPABUTENLCTBY [ oHypaca
NPEINPUHATH IIard JUTsl peau3aliy MOJ0KEHUN cTaThu S Jlekmapaiiu, corilacHO KOTOpOit
MIOMHMO YTOJIOBHBIX CAHKIIMIA MPE/IoiaraeMble BUHOBHBIE B COBEPIIICHUH HACUIIbCTBEHHBIX
MCUE3HOBEHHUI HECYT TaKXke OOIIYI0 TPakJaHCKYIO0 OTBETCTBEHHOCTb. VIHBIMHU CIIOBaMH, OHU
00s13aHBI BO3MECTUTH JKEPTBaM HAHECEHHBIH yIepO M TOIHKHBI MOHECTH aJ]MHUHUACTPATHBHOE
HaKa3aHUe B BUJIE OTCTPAHEHUS OT UCMOIHEHHUS CITy>KEOHBIX 0053aHHOCTEH, COTTIaCHO MyHKTY 1
crarbu 16 [lexnapanmu,;

d) HecMOTps Ha MOXBAJIBHBIC YCUIINS, IPEANPHHAMAEMBIC IPABUTEILCTBOM [ OHTypaca
JUI PO3bICKA CYE3HYBIIUX Jull, Pabodas rpymnmna cuuTaer, 4To 00see OUyTUMOro Iporpecca u
JYYIIAX Pe3yIbTaTOB MOKHO ObLIO ObI TOOUTHCS OJIarogapst CO3JaHUI0 HHCTUTYIIHOHHOTO
MCXaHMU3Ma PO3bICKA UCHC3HYBIINX JIUII. PGKOMGHZ[yeTCH cOo31aTh TaKOM MEXaHH3M B paMKax
3aKOHOJATENIBHOIrO aKkTa, coOmoaas [Tapuxkckue NpuHIUIBI 1 00ECIIEUNB MOJIHBIN 10CTYH K
COOTBGTCTByIOHIGfI I/IH(i)OpMaIII/II/I BO UCIIOJIHCHHE IIpaBa Ha YCTAHOBJICHUC HUCTUHBI,

€) B KOHTeKcTe MpeIIoKEHHOTO B TIPE/IBIIYIIEM ITyHKTe Mexann3Ma Pabouas rpymma
CYUTACT, YTO HAJIECKUT IPETYCMOTPETh MEXaHU3M KOMIIJIEKCHOI'O BO3MEIICHUS, BKIIFOYAIOIIETO
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COOTBCTCTBYIOIIYIO KOMIICHCAIINIO U NPYIU€ CPCACTBA, O6€CHC‘H/IBaI-OH_[I/Ie, Hanpumep,
MaKCHUMAaJIbHO BO3MOKHYIO pea6I/IJ'II/ITaHI/IIO, ITIPH IIOJIHOM YBAXXCHHH IIPpaBa HA IIPpaBOCYINC U
YCTAaHOBJICHHUEC UCTHUHBI,

f)  Pabouas rpymma HaCTOSTEIHHO NMPHU3BaJa MPABUTEIbCTBCHHBIC 1
HEIPaBUTEIbCTBEHHBIC OPraHU3AMY YKPEIUIATh COTPYAHUYECTBO B MHTEPECAX PEILICHUS
npo0JeM, CBI3aHHBIX C TEMHU CIIy4asiMH HACHJIbCTBEHHOTO MCUE3HOBEHHS, 00CTOSITEIHLCTBA
KOTOpBIX €Ille He BhIACHEHbI. OHa TakXe PEKOMEH10Bajla aCCOLMALUAM POJICTBEHHUKOB KEPTB
VCYE3HOBEHMI U IPYTUM IIPaBO3AIUTHBIM OPraHU3aLUsIM OIEPKUBATh TECHBIE KOHTAKTHI U
KOOPJMHHUPOBATH CBOU YCWIMS B LIEJISIX aKTUBU3ALUH JEATEIBHOCTH U HAUICKALIETO PEILICHUS

IMOCTAaBJICHHBIX 3aJa4.
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[.  INTRODUCTION

1. Attheinvitation of the Government of Honduras, the Working Group on Enforced or
Involuntary Disappearances visited the country from 31 January to 2 February 2007. The
Working Group was represented by its Chairman-Rapporteur, Santiago Corcuera, and one of its
members, Darko Gotllicher. The mission was part of aregional visit to four Central American
countries with high numbers of cases awaiting clarification: Guatemala, Honduras, El Salvador
and Nicaragua. The Working Group visited Guatemalain September 2006 and, immediately
following the visit to Honduras, went to El Salvador. Asfor Nicaragua, the Working Group is
pursuing its dialogue with the authorities.

2. The purposes of the mission were, firstly, to gather information which might serve asa
basisfor clarifying as many as possible of the cases of enforced disappearance in Honduras
which are still pending in the Working Group’ s files. The second purpose was to discuss possible
efforts which might be made by the Government, in cooperation with the Working Group, to

deal with cases of enforced disappearance in the light of international human rights standards,
especially the Declaration on the Protection of All Persons from Enforced Disappearance (“the
Declaration”), issued by the General Assembly in resolution 47/133 of 18 December 1992.

II. GENERAL OBSERVATIONS

3. During the visit the Working Group held interviews with representatives of the National
Commissioner for Human Rights, the Secretariat of Security, the Office of the Attorney-General,
the Supreme Court, including the Constitutional Court, the Congress's Human Rights
Commission, the Ministry of the Interior and Justice, the Ministry of Security and the Ministry of
Foreign Affairs. Before holding a press conference at the end of the visit, the Working Group
informed the Ministry of Foreign Affairs of its observations and preliminary conclusions.

4.  TheWorking Group aso interviewed members of various organizations representing civil
society and the relatives of victims of enforced disappearance, with whom it held an open and
objective dialogue. In order to obtain a balanced picture, the Working Group considersit
essential to hold information-gathering meetings with both official and civil-society sources,
especially those concentrating on the search for victims of enforced disappearance.

5.  TheWorking Group expressed its deep appreciation for the considerable support provided
by the Government of Honduras in order to ensure the success of the mission. Similarly, the
Group was abl e to note a constructive attitude on the part of the public officiasit encountered
towards the task of devising legal machinery and government policies aimed at clarifying the
cases of enforced disappearance, and implementing a national policy of respect for human rights.



A/HRC/7/2/Add.1
page 8

1. HISTORICAL AND POLITICAL CONTEXT

6. Hondurasissituated in the centre of the Central American isthmus, and covers an area

of 112,492 sguare kilometres. It shares borders with the republics of El Salvador, Guatemala and
Nicaragua, and is bounded to the north by the Atlantic Ocean and the Caribbean Sea and to the
south by the Pacific Ocean.

7. Hondurasisademocratic and constitutional republic. The President of the Republic heads
the executive and is directly elected by simple majority vote for aterm of four years. The 1957
Constitution abolished the office of Vice-President, which was reinstated in 2002. The
single-chamber Congress consists of 128 deputies and an equal number of alternates, elected for
aterm of four years. The judiciary consists of the Supreme Court of Justice, courts of appeal and
the courts and other judicial bodies established by law.

8.  Sinceitsindependencein 1821, Honduras has witnessed a number of rebellions and
changes of government, especially those led by the armed forces during the twentieth century.
A first coup d’ état took place in 1956, carried out by a military junta. Owing to the tremendous
power of the armed forces in Honduras at that time, the 1956 coup was followed by another in
1963, another in 1972, the fourth in 1975 and the last in 1978.

9.  Onlyin 1980 were presidential elections held in the country, nearly 30 years after the
armed forces seized power. Y et the armed forces retained a decisiverolein the life of the
country, until in 1999 the high command handed over control of the armed forces to the
President, putting an end to the military’ s freedom of action which had lasted over 40 years.

10. Asaresult of the armed conflicts which took placein El Salvador and Nicaragua during
the 1970s and 1980s, the armed forces in Honduras stepped up their counter-insurgency
activities. Between 1980 and 1984, Honduran security forces carried out a systematic campaign
of human rights violations, principally arbitrary detentions, torture, enforced disappearances and
extrgjudicia executionsin the country. The most frequent targets were political activists, who
were thought to be linked to the revolutionary movementsin the region.

11. Testimony given by officersinvolved in these incidents indicates that most of these human
rights violations were carried out by rebellious military units and the famous “Battalion 316", a
death squad under the command of military intelligence officials.

12. During the 1980s, Honduras a so became a launching pad for the anti-Sandinist forces
known as the Contras, who were fighting the Marxist Government of Nicaragua. According to
reports, the Contras were operating with support from the Salvadoran armed forces which were
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fighting leftist guerrillasin that country. It has also been reported that the Contras were
responsible for some of the enforced disappearances in Honduras.

13.  On 29 December 1993, Honduras' s National Commissioner for Human Rights released a
report entitled “Los hechos hablan por si mismos: informe preliminar sobre |os desaparecidos en
Honduras 1980-1993" [“The facts speak for themselves: Preliminary report on missing persons
in Honduras, 1980-1993"]. This report was alandmark in the modern history of Honduras,
constituting the first acknowledgement of the Government’ s responsibility for the disappearance
of over 180 Hondurans and foreigners during the 1980s.

14. Thereport assigns responsibility for those disappearances to members of the Honduran
armed forces and the Nicaraguan rebels operating in Honduras, and also states that some
Argentine and United States intelligence units were instrumental in training the alleged
perpetrators. The report aso includes a controversia military document according to which the
chief of the armed forces in 1993, Genera Luis Alonzo Discua, was commander of Battalion 316
in 1984. The report deplores the fact that at the time of its release none of the cases had been
investigated, and no one had been punished.

15. Following the publication of the report, the Government undertook to prosecute those
responsible for the violations, and to that end instructed the Special Attorney for Human Rights
to investigate them. This post was created in 1994 as part of a series of government reforms
designed, among other things, to reduce the army’ s political influence and reform the police.

16. Attheinternational level, the Inter-American Court of Human Rights, in an unprecedented
action, found in 1988 that a practice of disappearances carried out or tolerated by the Honduran
authorities existed between 1981 and 1984, and that Honduras bore responsibility for involuntary
disappearance in a specific case. The Court aso found that the disappearances constituted a
failure by the Government to guarantee the human rights affected by that practice, namely, the
right to personal liberty, the right to personal integrity and the right to life." Meanwhile, the
Working Group has received 203 cases of enforced disappearance for consideration. Most of
these disappearances were allegedly committed by members of the National Office of
Investigations. Over the years, the Working Group has received communications from the
Government containing information on the investigations carried out in the country to find the
victims of enforced disappearance. However, and despite the Government’ s efforts, alarge
number of cases have not been clarified, owing to the fact that, if the Working Group isto be
able to declare a case clarified, the fate or whereabouts of the victim must have been established.
Sources have kept the Working Group informed of efforts made by the families of the victims to
ascertain the whereabouts of their loved ones. Currently 125 cases are awaiting clarification.
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V. CONSTITUTIONAL AND LEGAL FRAMEWORK
APPLYING TO ENFORCED DISAPPEARANCES

A. Recognition of human rightsin the Constitution

17. The Constitution of Honduras enshrines many of the rights set out in international human
rights law. Title 111, on declarations, rights and guarantees, listsindividual rights, social rights,
children’srights and rights in the fields of Iabour, social security, health, education and culture
and housing.

18. The Constitution makes no specific mention of enforced disappearance. However, it does
safeguard all the rights which are violated when this offence is committed, such as the right to
life, the right to personal liberty, the right to due process, physical, psychological and moral
integrity, including the prohibition of torture or other cruel, inhuman or degrading punishment or
treatment and the prohibition of arbitrary detention.

B. Legal remediesor safeguards offered by the Constitution
1. Theremedy of amparo and habeas cor pus

19. The Constitution also sets out safeguards, including the remedy of habeas corpus and
amparo, as well as the option to seek a declaration of unconstitutionality and the review of
legislation. A habeas corpus application may be made when a person is unlawfully detained or
deprived of the right to enjoy individual liberty or, while in detention, suffers mistreatment,
torture or any coercion, restriction or disturbance which is not necessary to ensure his or her
individual security or order in the prison. An amparo application may be lodged in order to
uphold or recover the rights acknowledged in the Constitution, or to secure adeclaration, in
specific cases, that alaw or act of authority is not applicable because it violates the rights
acknowledged in the Constitution.

20. The Constitutional Justice Act entered into force on 23 September 2005. Its purposeisto
“elaborate on constitutional safeguards and measures upholding the constitutional legal order”.
The Act aso regul ates such measures as ampar o, habeas corpus, habeas data and applications for
constitutional review. Under article 2 of the Act, its provisions must be interpreted and applied in
accordance with international human rights instruments which arein force in Honduras.

Veldsguez Rodriguez case. Judgement of 29 July 1988. Series C, No. 4, para. 148.
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21. Itisimportant to emphasize that the Constitutional Justice Act specifies the right to lodge
an amparo application in order to uphold or recover not only the rights set out in the
Constitution, but also those laid down in “treaties, conventions and other international
instruments”.? In this regard, both the rights acknowledged in the Constitution and those set forth
in international law enjoy protection under the law.

2. National Commissioner for Human Rights

22. In 1994 the Constitution was amended to set up the office of National Commissioner

for Human Rights. The role of the National Commissioner is to guarantee the rights
acknowledged in the Constitution and in the international treaties to which Honduras is a party.
The functions and structure of the office are set out in the National Commissioner for Human
Rights Act of 21 November 1995.

3. Legal statusof international treaties

23. The Constitution lays down that international treaties entered into by Honduras form part
of domestic law, and that in the event of conflict between the treaty and the laws, the
international treaty shall prevail. In article 17, the Constitution also states that “when an
international treaty affects a constitutional provision, it must be adopted through the same
procedure as that governing an amendment to the Constitution before being ratified by the
executive branch”.

24. Inthat regard, it isimportant to emphasize the content of paragraphs 3 and 4 of article 76
of the Constitutional Justice Act, relating to international treaties. Paragraph 3 provides that the
application may be made “when at the time of approval of an international treaty which affects a
provision of the Constitution, the procedure laid down in article 17 of the Constitution is not
followed”, while paragraph 4 provides that the application may be made “when an ordinary
statute contradicts the provisions of an international treaty or convention to which Hondurasis a
party”. Asregards the international treatiesin force in the country, and in particular the
Inter-American Convention on Forced Disappearance of Persons, it should be mentioned that
none was ratified in accordance with the provisions of article 17.

2 Constitutional Justice Act, art. 41.1.
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4,  Amnesty Act

25. In 1991 abroad-ranging Amnesty Act entered into force, which appliesto all persons who
have been convicted, accused or investigated for political offences or related ordinary offences.
In that regard, the Supreme Court has handed down two decisions. Thefirst indicates that an
amnesty cannot be granted before the judicial authorities have properly investigated the case. In
the second, the Court declared the Act unconstitutional because its provisions were too vague
and did not apply to ordinary offences.

C. International human rightstreaties

26. Hondurasisaparty to the seven principal human rights treaties - the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and
Cultura Rights, the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the International Convention on the Elimination of All Forms of

Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination against
Women, the Convention on the Rights of the Child and the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families.

27. Honduras has also ratified the first Optional Protocol to the International Covenant on
Civil and Political Rights, the Optional Protocol to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, the Optional Protocol to the Convention
on the Rights of the Child on the involvement of children in armed conflict and the Optional
Protocol on the sale of children, child prostitution and child pornography. In July 2002,
Honduras ratified the Rome Statute of the International Criminal Couirt.

28. Attheregional level, Hondurasis a party to the American Convention on Human Rights,
the “Pact of San José€”, the Inter-American Convention on Forced Disappearance of Persons and
the Inter-American Convention on the Prevention, Punishment and Eradication of Violence
against Women, the “ Convention of Belem do Para’.

D. Failureto classenforced disappearance as
an offencein the Criminal Code

29. Carrying out enforced disappearance is not classified as a separate offence in the Honduran
Criminal Code, as required by the Declaration (art. 3) and the Inter-American Convention on
Forced Disappearance of Persons (art. 1, para. (d)).
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30. Honduras submitted itsinitial report on the implementation of the International Covenant
on Civil and Political Rightsto the Human Rights Committee in 2005. In its concluding
observations adopted on 13 December 2006 (eighty-eighth session), the Committee expressed its
concern that the fact that enforced disappearance is not qualified as a crime in the Criminal Code
has contributed to impunity, and recommended that Honduras should amend the Criminal Code
in order to include the crime of enforced disappearance.?

31. During its meetings with government officials and members of the legislature, the
Working Group raised thisissue and observed a positive attitude towards the resol ution of the
problem of the lack of criminal legislation in relation to enforced disappearance. Both in the
press release issued at the end of the mission and in the preliminary note submitted to the
Human Rights Council on 20 March 2007, the Working Group referred to this situation, and
drew great hope from the fact that the Honduran delegation, which was participating as a
concerned State at that session of the Council, stated that it had already taken steps leading
towards the drafting of abill or amendments to criminal legislation, and for that purpose was
even working towards the signing of atechnical assistance agreement with the Office of the
United Nations High Commissioner for Human Rights.

1. Elementsrequired for the categorization of enforced
disappear ance as an offence

32. TheWorking Group considers that, in order for the categorization of enforced
disappearance to be in keeping with international instrumentsin thisfield, it should display the
following features.

33. Asregards the punishment which should be set for this offence, the Working Group wishes
to refer to the provision of article 4 of the Declaration that the punishment should be
commensurate with the extreme seriousness of the offence. Accordingly, it is advisable that
when considering the punishment which should be set, a comparative study of Honduran

criminal law should be carried out, in order to ensure that |ess serious offences than enforced
disappearance do not incur more severe punishments than that which is to be set for enforced
disappearance.

34. Concerning the categorization of the offence of enforced disappearance, the Working
Group wishesto point out that, as article 17 of the Declaration states, the essentia characteristic
of the unlawful act isthat it is a continuing offence, in that when this behaviour occurs, its

% Document CCPR/C/HND/CO/1, para. 5.
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effects make themselves felt continuously, from the time when the first act is performed, such as
detention, arrest or any other form of deprivation of liberty, followed by a refusal to
acknowledge the perpetration of the act or to supply information on the fate or whereabouts of
the victim, and until such time as the fate or whereabouts of the victim are clearly determined.

35. Concerning the perpetrator of the offence, it isimportant for the legislation in question to
mention the content of article 6, paragraph 1, and article 7 of the Declaration, to the effect that
“[n]o order or instruction of any public authority, civilian, military or other, may be invoked to
justify an enforced disappearance ...” and that “[n]o circumstances whatsoever, whether a threat
of war, astate of war, internal political instability or any other public emergency, may be
invoked to justify enforced disappearances’.

36. Concerning the question of the possibility that criminal responsibility for the commission
of this offence may cease as aresult of prescription, the Working Group wishes to draw attention
to the provisions of article 17, paragraph 3, of the Declaration, to the effect that “[s|tatutes of
limitations, where they exist, relating to acts of enforced disappearance shall be substantial and
commensurate with the extreme seriousness of the offence’. Nevertheless, it is obviously
preferable for criminal legislation to rule out the possibility that this extremely serious offence
might not be subject to prescription, as may beinferred from article V11 of the Inter-American
Convention on Forced Disappearance of Persons.

37.  When this offence is committed in a context or situation in which it becomes a crime
against humanity, it should not be subject to prescription in any circumstances. In this regard, it
Is recommended that Honduras should become a party to the Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity.

38. Itisalso recommended that the legal reform in this area should be in keeping with the
provision of article 16, paragraph 2, of the Declaration that persons who have perpetrated
enforced disappearances “ shall be tried only by the competent ordinary courtsin each State, and
not by any other special tribunal, in particular military courts’, which isin conformity with the
provisions of article IX of the Inter-American Convention on Forced Disappearance of Persons.

39. TheWorking Group wishesto remind Honduras, in order that it should be borne in mind in
the legal reformin this area, that under article 5 of the Declaration, in addition to the applicable
criminal penalties, the alleged perpetrators of enforced disappearances bear general civil liability,
that is, they must compensate the victims for harm caused and must suffer administrative
disqualification, in accordance with article 16, paragraph 1, of the Declaration. That isthe case
without prejudice to the international responsibility which Honduras bears in accordance with
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the principles of international law, in the light of the above-mentioned article 5 of the
Declaration.

40. The Working Group expresses the hope that the legidlative process announced by the
Government of Honduras will be duly completed and that the legislation in this areawill not be
confined to categorizing the offence of enforced disappearance as a separate offence, but will
also address the other issues recommended in this report.

V. IMPUNITY AND THE RIGHT TO TRUTH AND JUSTICE

41. Asalready mentioned, the Working Group was informed that in 1991 a broad-ranging
Amnesty Act entered into force, which appliesto al persons who have been convicted, accused
or investigated for political offences or related ordinary offences. In that regard, the

Supreme Court has handed down two decisions. The first indicates that an amnesty cannot be
granted before the judicial authorities have properly investigated the case. In the second, the
Court declared the Act unconstitutional because the laws are too vague and do not apply to
ordinary offences.

42. Although article 205, paragraph 16, of the Constitution does not allow the adoption of
amnesty laws for offences other than political and related offences,” the Working Group is
concerned because, using the yardstick of the Declaration, certain similar measures exist in
Honduras which result in a de facto amnesty for persons responsible for serious violations of
human rights, including enforced disappearances.

43. Inthisregard, the Working Group was informed that alleged perpetrators of serious
violations of human rights, including disappearances, are not only at large, but in addition are not
the subject of any effective investigation, still less any conviction by a court. What is more,
according to reliable reports, some of the aleged perpetrators of enforced disappearance
(repeated reference was made to former members of “Battalion 316”) are still active, and in
some cases occupy public posts in various organizations, a situation contrary to the provisions of
article 16.1 of the Declaration.

44. In connection with the above, the Working Group was informed that to date no arrest
warrants have been issued in the cases of enforced disappearance which the Working Group still
has pending in itsfiles, a situation contrary to the provisions of article 13, paragraph 6, of the
Declaration.

4 Article V of the Inter-American Convention on Forced Disappearance of Persons states

that “the forced disappearance of persons shall not be considered a political [offence] for
purposes of extradition”.
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45. Inthisregard, it is pertinent to mention that primary responsibility for investigating cases
of enforced disappearance and punishing those responsible for this offence is borne by the State,
so that even if civil-society organizations might display reluctance or lack of interest in
cooperating by providing information on pending cases, the State should not suspend its
investigations or close the cases in question, but on the contrary open State-run channels of
information which might still be protected.

46. Under article 5 of the Declaration, in addition to the applicable criminal penalties, the
alleged perpetrators of enforced disappearances bear genera civil liability, that is, they must
compensate the victims for harm caused and must suffer administrative disqualification, in
accordance with article 16, paragraph [1], of the Declaration. That is the case without prejudice
to the international responsibility which Honduras bears in accordance with the principles of
international law, in the light of the above-mentioned article 5 of the Declaration.

47. Inorder to overcome the prevailing situation of impunity, thereis a clear need to bring the
legal framework applying to enforced disappearances into line with international human rights
law, as recommended in this report.

48. According to official reports, progress has been made in the investigations, and it was
pointed out to the Working Group that, despite the material and economic difficulties involved,
the Government is making considerable efforts. For example, it was emphasized that in the field
of forensic medicine ante mortem information is being updated and a forensic team from a
South American country has been engaged to help in identifying the bodies which have been
exhumed. It was emphasized that 68 skeletons have been recovered and 4 sets of human remains
have been identified and returned to the families concerned.

49. The Working Group was also informed of the existence and operation of the Inter-agency
Human Rights Group, which is coordinated by the Deputy Procurator-General and the
representatives of the Ministries of Labour, the Honduran Institute for the Family (INHFA) and
the Honduran Institute for Women (INAHM). It was also reported to have representatives of the
Attorney-General, the Public Prosecutor, the Supreme Court and the Ministry of Foreign Affairs,
in its capacity as Executive Secretariat. The purpose of this machinery, according to reports, isto
focus on the State’s commitments via-a-vis international organizations, in terms of the drafting
and presentation of reports, aswell as dealing with cases pending in the inter-American system
and maintaining channels of communication with civil-society organizationsin relation to
human rights.

50. Notwithstanding the above, there is aneed for the Government of Honduras to display
greater resolve to initiate and sustain effective investigations into alleged perpetrators of
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enforced disappearances. To that end, asin any case involving offences committed by State
officials, it is advisable that the attorneys or ministerial authorities responsible for carrying out
such investigations, as well as those with the power to arrest the alleged perpetrators and bring
them before the judicial authorities, should be independent of the executive branch and possess
material resources and adequate staff who are well trained to perform their tasks.

51. Thelaunching of a special attorney’s office with the above-mentioned features would allay
the concerns expressed to the Working Group by various non-official stakeholders, who argued
in particular for the Criminal Investigation Directorate to operate functionally under the Public
Prosecutor’ s office, but fall administratively under the Ministry of Public Security.

VI. THE SEARCH FOR MISSING PERSONSAND THE RIGHT
TO FULL, FAIR AND ADEQUATE REPARATION

52. Sinceits establishment, the Working Group has received for consideration 203 cases of
enforced disappearance in Honduras, dating principally from 1981-1984. The Working Group
still has 125 cases pending clarification as to the whereabouts or fate of the victimsin these
cases. As aready mentioned, the main purpose of this mission was to gather information which
might serve as abasis for clarifying as many as possible of the cases which are still pending in its
files. The Working Group wishes to express its satisfaction at having gathered information from
official and non-governmental sources which may possibly help to clarify some of these cases.
On the basis of information supplied by the Government of Honduras, the Working Group
decided, at its eighty-second session, that two cases would be considered to have been clarified
if, within six months of having been informed of the response, the relatives do not make
comments which call for further consideration by the Working Group.

53. However, during the visit, the Working Group received a new request for acceptance of a
case of enforced disappearance which occurred in December 2006. The case was transmitted to
the Government of Honduras after being studied by the Working Group, and it is hoped that the
authorities will launch appropriate investigations with a view to clarification.

54. The Working Group found that the Government of Honduras is engaged in some
praiseworthy efforts to search for disappeared persons. The Working Group also noted the
praiseworthy efforts of the Government of Honduras to ensure respect for the right of the
relatives of victims of enforced disappearances to fair and adequate reparation.

55. However, the Working Group is convinced that greater progress could be made and better
results obtained through the launching of a search mechanism for missing persons which
constitutes a genuine State-run plan or programme.
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56. For that purpose, the search plan or programme should be entrusted to a body created by
act of parliament which displays the characteristics of a national human rights institution, along
the lines set out in the Principles relating to the Status of National Institutions for the promotion
and protection of human rights (the Paris Principles). In other words, it should benefit from the
involvement of civil-society organizations, and particularly that of the relatives and loved ones
of missing persons, in accordance with article 13, paragraphs 1 and 4, of the Declaration.

57. Thisbody should also benefit from the active involvement of any authorities which might
possess important information on pending cases and might still be under the cloak of State
secrecy for security reasons.

58. The Working Group learned that the Transparency and Access to Public Information Act
had recently been enacted. Article 17 of the Act lists cases in which public information must be
classed asrestricted. Notwithstanding any restriction which may exist under Honduran law, it
would be essential for the body to be set up to implement the search plan or programme for
missing persons to have full accessto al important information, on the understanding that the
body should maintain the necessary confidentiality when a specific case so demands, especialy
with regard to criminal investigations being carried out by the competent investigating body,
which, as has already been pointed out, must also be independent of the executive branch.

59. The search plan or programme suggested in the above paragraphs should not stand in the
way of the introduction of a system of enforced disappearance declarations, which would not
entail the suspension or halting of investigations to determine the fate or whereabouts of the
victims and punish those responsible, but would make it possible to properly apply relevant rules
in relation to family law and inheritance, as well as opening up the possibility that the State
might acknowledge responsibility and embark on the devel opment of a programme of
comprehensive redress for the relatives and loved ones of the missing persons, in keeping with
article 19 of the Declaration; in other words, one which should include adequate compensation
and other reparation such as the fullest possible rehabilitation, in a spirit of full respect for the
right to justice and truth.

VII. CONCLUSIONSAND RECOMMENDATIONS

60. Firstly, the membersof the Working Group wish to expresstheir deep appreciation
for the considerable support provided by the Government of Hondurasin order to ensure
the success of thismission. The Working Group was ableto perform itstasks quite freely,
interviewing senior officials of the Government of Hondur as and members of various
non-gover nmental or ganizations and or ganizations of relatives of victims of enfor ced
disappear ance, with whom it held an open and objective dialogue. In order to obtain



A/HRC/7/2/Add.1
page 19

a balanced picture, the Working Group considersit essential to hold information-gathering
meetings with both official and civil-society sour ces, especially those concentrating on the
sear ch for victims of enforced disappear ance.

61. Theprincipal purposesof thevisit wereto gather information which might serveasa
basisfor clarifying cases of enforced disappearance in Honduras and to discuss possible
efforts which might be made by the Gover nment, in cooper ation with the Working Group,
to deal with cases of enfor ced disappearance in thelight of international human rights
standards, especially the Declaration.

62. Asregardsclarification of cases pending beforethe Working Group, it may be
concluded that, despite some praiseworthy efforts on the part of the Government to clarify
some of these cases, those efforts appear to have been isolated and unsystematic,
underlining the clear lack of a comprehensive sear ch plan for missing per sons.

63. Thesame conclusion may be drawn with regard to a few favourable outcomesin
relation to redressfor relatives of victims of enforced disappearance.

64. Concerningthelegal framework in Honduras applying to enfor ced disappear ances,
the Working Group concludesthat major gapsremain, particularly in relation to the lack
of a separ ate statutory definition which adequately cover s the offence of enfor ced
disappearance. The Working Group welcomes reportsthat Honduras has established
contact with the Office of the United Nations High Commissioner for Human Rightsin
order to securethetechnical assistance required to implement the necessary legisative
reformsin thisarea.

65. Asaresult of the existing legal loopholes, and other limitations detailed in thisreport,
a climate of impunity has prevailed in Honduras equivalent to the measuresreferred toin
article 18 of the Declar ation, which should be avoided.

66. Inthelight of the above, the Working Group wishesto put forward the following
recommendations, while expressing the hope that they will be taken up and put into effect
by the Gover nment of Hondur as as soon as possible.

(a8 Itisrecommended for the attention of the Honduran Parliament that enfor ced
disappear ance should be classed as a separ ate offence in the Criminal Code, and that the
legislation to be adopted should:
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(i) Specify penaltieswhich are commensurate with the extremely serious
natur e of the offence;

(i) Respect theprinciplethat the essential characteristic of the unlawful
conduct isthat it isa continuing offence;

(iii)  Not classordersfrom a superior or emergency situations asfactors which
relieve the perpetrator of responsibility or diminish it, but take account of
the provisions of article 17, paragraph 3, of the Declaration and article V11
of the Inter-American Convention on Forced Disappear ance of Persons, in
relation to the statute of limitationsfor the offence in question;

(iv) Stipulatethat those responsiblefor the offence of enforced disappearance
shall betried only by the competent ordinary courts, in each State, and not
by any other special tribunal, in particular military courts;

(b) TheWorking Group respectfully suggests that Hondur as should become a party
to the new International Convention for the Protection of All Personsfrom Enforced
Disappear ance;

(c) TheWorking Group wishesto recommend to the Gover nment of Hondur as that
it should take stepsto put into effect the provisions of article 5 of the Declaration, which
providesthat, in addition to the applicable criminal penalties, the alleged perpetrators of
enfor ced disappear ances bear general civil liability. That is, they must compensatethe
victimsfor harm caused and must suffer administrative disqualification, in accordance
with article 16, paragraph 1, of the Declar ation;

(d) Despitethe praiseworthy efforts made by the Government of Hondurasto
sear ch for missing per sons, the Working Group considersthat greater progress could be
made and better results obtained if there was an institutional search mechanism for
missing persons. It isdesirable that such a mechanism should be set up through legislation,
that it should comply with the Paris Principles and that it should enjoy full accessto
important information in pursuance of theright to truth;

(&) Inthecontext of the mechanism suggested in the preceding paragraph, the
Working Group considersthat a comprehensive programme of redress should be
instituted, to include adequate compensation and other means of redress, such asthe fullest
possible rehabilitation, in a spirit of full respect for theright to justice and truth;
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(f) TheWorking Group urgesthe governmental and non-gover nmental bodiesto
establish cooperative linkswith a view to solving the problems related to cases of enfor ced
disappear ance which have not yet been clarified. It also recommendsthat the or ganizations
of relatives of missing persons and other human rights or ganizations should maintain close
links and coor dination so asto strengthen their activities and ensure the achievement of
their objectives;

(g) TheWaorking Group invitesthe Government of Honduras to submit to the
Working Group, within 90 days from the date of publication of thisreport, atimetable
indicating the stepsthat will be taken to put into effect the recommendations of the
Working Group, the dates scheduled for each of these steps and the dates on which it is
expected to complete the implementation of the recommendations.



