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Summary

The draft resolution unequivocally condemns enforced disappearance as a very serious human
rights violation on par with torture and murder and it is concerned that this humanitarian
scourge is still not eradicated, even in Europe.

In view of the inability, and in rare cases the unwillingness, of some states to provide effective
protection, a well-defined international legal framework is also of utmost importance.

Unfortunately, a number of important gaps still exist in the international legal framework,
regarding inter alia the definition of enforced disappearance, the precise extent of states’
obligations to prevent, investigate and sanction such crimes and the status of the victims and
their relatives.

The draft resolution therefore welcomes the progress made by the United Nations Intersessional
open-ended working group to elaborate a draft legally binding normative instrument for the
protection of all persons from enforced disappearance at its 4" session in January/February
2005 and urges it to agree on a draft convention in good time for the United Nations”
Commission on Human Rights to adopt it at its 62" session in the spring of 2006.

As regards the content of the future binding instrument, the draft resolution lays down a
number of points pertaining to the definition of enforced disappearance, safeguards against
impunity, preventive measures, the victims’ right to reparation and the monitoring mechanism
which it considers essential.

It proposes to examine, in the second semester of 2006, the results achieved in the framework
of the United Nations and any new initiatives that may be required from the Council of Europe in
order to achieve the desired level of protection against enforced disappearances.

l. Draft resolution [Link to the adopted text]

1. "Enforced disappearances" entail a deprivation of liberty, refusal to acknowledge the
deprivation of liberty or concealment of the fate and the whereabouts of the disappeared person
and the placing of the person outside the protection of the law.

2. The Parliamentary Assembly unequivocally condemns enforced disappearance as a very
serious human rights violation on par with torture and murder and it is concerned that this
humanitarian scourge is still not eradicated, even in Europe.


http://assembly.coe.int/Mainf.asp?link=http://assembly.coe.int/Documents/AdoptedText/TA05/ERES1463.htm

3. The Assembly, recalling in particular its Resolution 1403 (2004) and Recommendation
1679 (2004) on the human rights situation in Chechnya, as well as Resolution 1371 (2004) and
Recommendation 1657 (2004) on disappearances in Belarus and Recommendation 1056 (1987)
on missing persons in Cyprus, considers the fight against enforced disappearances to be first
and foremost a responsibility of the states concerned.

4. It notes the similarities between the disappearances in Belarus and those in certain
Latin American countries in the 1970s and 1980’s and demands that justice be done without any
further delay.

5. In view of the inability, and in rare cases the unwillingness of some states to provide
effective protection, a well-defined international legal framework is also of utmost importance.

6. In this respect, the Assembly pays tribute to international human rights bodies, and in
particular the European Court of Human Rights, the UN Human Rights Committee and the UN
Commission on Human Rights, its Working group on enforced or involuntary disappearances,
and the Inter-American Court of Human Rights, for their contribution to the nascent
international legal framework for the fight against enforced disappearance. Their case law has
clarified a number of State obligations in this respect, in particular as regards the duty to
investigate.

7. It also welcomes the UN General Assembly’s 1992 Declaration on the Protection of all
Persons from Enforced Disappearances in which key principles were laid down for the first time
in a consolidated, though non-binding form.

8. Unfortunately, a number of important gaps still exist in the international legal
framework, regarding inter alia the definition of enforced disappearance, the precise extent of
States’ obligations to prevent, investigate and sanction such crimes and the status of the victims
and their relatives.

9. The Assembly therefore welcomes the progress made by the Intersessional open-ended
working group to elaborate a draft legally binding normative instrument for the protection of all
persons from enforced disappearance at its 4™ session in January/February 2005 and urges it to
agree on a draft convention in good time for the UN Commission on Human Rights to adopt it at
its 62" session in the spring of 2006.

10. As regards the content of the future binding instrument, the Assembly considers the
following points as essential:

10.1. the definition of enforced disappearance

10.1.1. should be wide enough to cover such acts also when they are committed by non-State
actors, such as paramilitary groups, death squads, rebel fighters and organised criminal groups;

10.1.2. should not include a subjective element, which would be too difficult to prove in
practice. The inherent difficulties in proving an enforced disappearance should be met by the
creation of a rebuttable presumption against the responsible State officials involved.

10.2. family members of the disappeared should be recognised as independent victims of the
enforced disappearance and be granted a "right to the truth", i.e. a right to be informed of the
fate of their relatives;

10.3. the instrument should include the following safeguards against impunity:

10.3.1. obligation for states to include the crime of enforced disappearance with an
appropriate punishment in their domestic criminal codes;

10.3.2. extension of the principle of universal jurisdiction to all acts of enforced
disappearance;

10.3.3. recognition of enforced disappearance as a continuing crime, as long as the
perpetrators continue to conceal the fate of the disappeared person and the facts remain
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unclarified; consequently, non-application of statutory limitation periods to enforced
disappearances;

10.3.4. clarification that no superior order or instruction of any public authority may be
invoked as a defence to justify an act of enforced disappearance;

10.3.5. exclusion of perpetrators of enforced disappearances from any amnesty or similar
measures, and from any privileges, immunities or special exemptions from prosecution;

10.3.6. trial of perpetrators of enforced disappearances only in courts of general jurisdiction,
and not in military courts;

10.3.7. enforced disappearance shall not be considered as a political offence for the purposes
of extradition and asylum and the prohibition of refoulement shall also apply to the danger of
being subjected to enforced disappearance;

10.3.8. failure to effectively investigate any alleged enforced disappearance should be an
independent crime with an appropriate punishment. The Minster and/or the Head of Department
responsible for the investigations should be made criminally responsible for the said failure;

10.4. the instrument should include the following preventive measures :

10.4.1. unqualified prohibition of any form of incommunicado detention and of any secret
places of detention;

10.4.2. prompt, simple and effective remedies against arbitrary detention (habeas corpus);
10.4.3. duty to effectively investigate any complaint of enforced disappearance;

10.4.4. establishment of an official and generally accessible, up-to-date register of all
detainees and of centralised registers of all places of detention;

10.4.5. procedures for the release of all detainees in a manner permitting reliable verification;
10.4.6. appropriate training of law enforcement and prison staff and lawyers:
10.5. the instrument should include a well-defined right to reparation covering:

10.5.1. restitution, i.e. immediate release of the disappeared person if he or she is still alive,
or the exhumation and identification of the body and the return of the mortal remains to the
next of kin for a decent burial, as well as rehabilitation, medical, psychological and social care at
the expense of the government responsible;

10.5.2. satisfaction, i.e. an apology by the authorities, guarantees of non-repetition, the
disclosure of all relevant facts following an in-depth investigation and the prosecution of the
perpetrators;

10.5.3. compensation for material damage (including a realistic assessment of lost income
and maintenance of dependents, as well as legal costs), and an adequate sum for the mental
and physical suffering of both the disappeared persons and their relatives;

10.6. the instrument should finally provide for a strong international mechanism to monitor
the respect of the State obligations following from items 10.1. to 10.5. above which should also
foresee a mechanism for urgent interventions in individual cases.

11. The Assembly urges all member states of the Council of Europe to play a constructive
role in the working group formulating the draft binding instrument and in the UN Commission on
Human Rights and to support the essential points listed in paragraph 10 above in order to help
in the adoption of a satisfactory, binding instrument to combat enforced disappearances at the
level of the United Nations.



12. It resolves to examine, in the second semester of 2006, the results achieved in the
framework of the United Nations and any new initiatives that may be required from the Council
of Europe in order to achieve the desired level of protection against enforced disappearances.

Il. Draft recommendation [Link to the adopted text]

1. The Parliamentary Assembly, referring to its Resolution ... (2005), invites the Committee
of Ministers to express its support for the adoption, by the United Nations’ Commission on
Human Rights, of a binding international instrument for the protection of all persons from
enforced disappearance.

2. The Committee of Ministers is invited to stress, in particular, the need for the future
instrument to provide for :

2.1. a clear definition of enforced disappearances wide enough to cover also non-State
actors;
2.2. the recognition of close relatives as victims in their own right and to grant them a "right

to the truth";

2.3. effective measures against impunity;
2.4. appropriate preventive measures;
2.5. a comprehensive right to reparation including restitution, rehabilitation, satisfaction and

compensation;

2.6. a strong international monitoring mechanism, including an urgent intervention
procedure.
3. It further invites the Committee of Ministers to examine the future UN instrument in due

course with a view to ascertaining whether the essential elements presented in paragraph 2
have been duly taken into account, and if need be, to envisage appropriate action in the
framework of the Council of Europe in order to fill any remaining gaps.

4. Finally, it urges the Committee of Ministers to revert to the issue of the disappearances
in Belarus and decide on stronger and more effective measures than those referred to in its
reply to Recommendation 1657 (2004).

1. Explanatory memorandum by Mr Pourgourides
Contents:
A. Introduction

B. Enforced disappearances: serious human rights violations on par with murder and torture:
the suffering of the victims and their family members

1. Definition of enforced disappearance
2. Enforced disappearances: origins and cases in Council of Europe countries
3. The suffering of the relatives: witness statements by participants of the Hearing in Limassol

C. The existing legal framework in the fight against enforced disappearances: sketchy rules
leaving room for impunity

1. Evolution of legal rules to date

a. United Nations
b. Council of Europe
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Inter-American Convention on Forced Disappearances of Persons of 1994
At the national level

oo

2. Lacunae in the existing rules and their consequences

Absence of a universally recognised definition of enforced disappearance
Unclear legal status of family members

Lack of safeguards against impunity of perpetrators

Absence or lack of enforcement of appropriate national criminal provisions
Absence of universal jurisdiction in cases of enforced disappearances
Other factors favouring impunity

Unclear State obligations regarding prevention of enforced disappearance

@roapop

D. The way forward: preventive action and fight against impunity

1. Necessary improvements in substance

2. Fora for action

a. United Nations: progress at the global level?
b. Council of Europe

E. Conclusion

Appendix I: Motion for a resolution on Enforced disappearances presented by Mr Pourgourides
and others

Appendix Il: Programme of the Hearing in Limassol (Cyprus) on Tuesday 24 May 2005
A. Introduction

1. The motion for a resolution (Doc 10243 dated 30 June 2004, see Appendix I) was
transmitted to the Committee on Legal Affairs and Human Rights, for report, on 8 October 2004.
The Committee, at its meeting on 18 November 2004, appointed Christos Pourgourides
(Cyprus/EPP) as Rapporteur. At its meeting on 23-24 May 2005 in Limassol, the Committee
approved an outline report and held a Hearing with international experts and witnesses (see
programme in Appendix I1).

2. "Enforced disappearances" entail a deprivation of liberty, refusal to acknowledge the
deprivation of liberty or concealment of the fate and the whereabouts of the disappeared
person, and the placing of the person outside the protection of the law.

3. Often, the disappeared persons are killed immediately, but their spouses, children or
parents continue to live for many years in a situation of extreme anguish and stress, torn
between hope and despair. They must therefore also to be considered as victims of the crime of
enforced disappearance.

4. Sometimes, the lives of disappeared persons can still be saved by immediate
intervention challenging the perpetrators, reminding them that they are being watched and that
they will be held accountable. A rapid reaction mechanism is needed to use every opportunity
for such life-saving action.

5. The perpetrators of such crimes, which still occur also in Council of Europe member
states, often enjoy impunity, for two reasons: national laws are incomplete and not properly
enforced in an effort to protect perpetrators; international instruments in the human rights field
do not fully cover the problem of enforced disappearance, and, in particular, do not allow for
international or transnational prosecution of perpetrators and of those who cover-up their
actions. Possibilities for preventive action in favour of endangered persons is at best
rudimentary. The Belarusian and Ukrainian experience has shown that impunity is due to the
inability of the investigators to conduct full and proper investigations due to express or implied
pressure from the head of state and/or his close associates. As the police and the judiciary are
not independent, the pressure from above is always effective.
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6. It is therefore urgent to analyse the existing legal framework to fight enforced
disappearances, pinpoint its shortcomings, and propose concrete remedial action.

7. Such remedial action in the form of a new convention against enforced disappearances
is currently in the final stages of examination in the framework of the United Nations.

8. In light of the results of the hearing, | propose the following approach, which is
reflected in the draft resolution and recommendation: in a first stage, the Assembly should
support the United Nations in its work aimed at bringing about a world-wide solution, in
particular by urging the member states of the Council of Europe to play a constructive role in
the UN arena; in a second stage, the Assembly should evaluate the convention that the UN wiill
have adopted, to determine whether additional measures are needed within the Council of
Europe, making concrete proposals if need be.

B. Enforced disappearances: serious human rights violations on par with murder
and torture: the suffering of the victims and their family members

1. Definition of enforced disappearance

9. In the process of elaboration of the draft UN Convention, a number of definitions has
been discussed. The most recent is that in Article 1 of the draft convention as presented in a
document of the UN Commission on Human Rights dated 7 March 2005[1]:

"[...] enforced disappearance is considered to be arrest, detention, abduction or any other form
of deprivation of liberty committed by agents of the state or by persons or groups of persons
acting with the authorisation, support or acquiescence of the State, followed by a refusal to
acknowledge the deprivation of liberty or be concealment of the fate or whereabouts of the
disappeared person, which places such a person outside the protection of the law."

10. The main features of the definition (inter alia, modalities of the "disappearance",
inclusion of non-state actors, absence of a subjective element of intent to place a person outside
the protection of the law) have been hotly disputed in the negotiations leading up to this text. A
broad definition along the lines of that cited above is necessary in order to cover all cases. We
must remain vigilant during the process of finalising the UN Convention that this definition shall
not be watered down.

2. Enforced disappearances: origins and cases in Council of Europe countries

11. To properly measure the gravity of enforced disappearances, | consider it useful to
recall the historical development of this phenomenon which was first "officialised" in a Nazi
decree in 1941. Hitler's Nacht-und-Nebel-Erlass (“Night and fog decree") of 7 December 1941
foresaw that persons in occupied territories "endangering German security" would be
transported secretly to Germany, where they disappeared without trace. In order to maximise
the desired intimidating effect, officials were prohibited to provide any information on their fate.

12. The same method was widely used by right-wing military regimes during the repression
in Latin America in the 1960 and 1970s, where the term of "enforced disappearance" (a
translation of desaparicion forzada™) was first used by Latin American NGO’s. The Inter-
American Commission on Human Rights and the UN Commission on Human Rights were the first
international human rights bodies to respond to this phenomenon in the 1970s, with regard to
cases in Chile after the military putsch of 11 September 1973[2]

13. Unfortunately, the scourge of enforced disappearances has not spared the member
countries of the Council of Europe. In chronological order, the following countries were hit:

14. In Cyprus, close to 500 Turkish Cypriots and some Greek Cypriots disappeared during
the troubles in 1963-1964, and about 1500 Greek Cypriots, but also a number of Turkish
Cypriots went missing during the Turkish 1974 invasion of Northern Cyprus. The problem of the
missing persons and the lack of progress in elucidating the victims’ fate, despite the ongoing
efforts of a special commission to investigate the fate of missing persons in Cyprus set up by the
United Nations General Assembly in 1977 has poisoned the relations between the Greek and
Turkish Cypriot communities and has given rise to an interstate complaint before the European
Court of Human Rights (Cyprus v. Turkey[3]).
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15. In Turkey, the military campaign against Kurdish secessionists in Eastern Anatolia has
been accompanied by numerous enforced disappearances, which also gave rise to judgments of
the European Court of Human Rights[4].

16. The Chechen Republic of the Russian Federation is the region in any Council of Europe
member state which is most affected by the scourge of enforced disappearances. Assembly
Resolution 1403 (2004) and Recommendation 1679 (2004) based on the last report prepared by
our colleague Rudolf Bindig[5] document the extent of the problem, and of the perpetrators’
impunity. During our hearing in Limassol, Alexander Cherkassov, of the Russian human rights
centre "Memorial" presented the most recent developments. According to Memorial’s figures
based on their monitoring of only about 30% of the territory of the Chechen Republic in a
situation where many victims’ relatives are too terrified even to lodge complaints with law
enforcement agencies or human rights monitors, 415 abductions occurred in Chechnya, a region
with less than one million inhabitants, during 2004 and another 52 in the first 3 months of
2005[6]. The climate of impunity denounced by Rudolf Bindig is a key problem of enforced
disappearances that must be solved in order to deter such acts in future, and to break the
vicious circle of crime and vengeance which is particularly prevalent in this region.

17. In Belarus, | conducted an investigation into four high-profile disappearances|[7]
leading to PACE Resolution 1371 (2004) and Recommendation 1657 (2004). | collected strong
evidence, which convinced the Assembly "[...] to believe that steps were taken at the highest
level of the state to actively cover up the true circumstances of the disappearances, and to
suspect that senior officials of the state may themselves be involved in these disappearances."
The Assembly even took the unprecedented step of naming the officials concerned[8], who were
subsequently subjected to travel restrictions by the European Union and the United States of
America[9]. But my subsequent attempts to initiate the prosecution of these persons by the
competent authorities in other countries have revealed a weakness in the international legal
framework of the fight against enforced disappearances: whilst the International Criminal Court,
subject to other restrictive conditions, could deal with enforced disappearances on a massive
scale, and courts in some countries such as Belgium, Spain, and the United Kingdom are in a
position to accept extraterritorial jurisdiction in cases of genocide or torture, this is not the case
for enforced disappearances on a scale not amounting to genocide. | am also very dissatisfied
with the lukewarm reply of the Committee of Ministers to Assembly recommendation 1657
(2004), which is why | am proposing, in the preliminary draft recommendation, to urge the
Committee of Ministers to revert to the issue and decide on a more appropriate reaction. This
frustrating experience has prompted me to support the present motion aimed at strengthening
the legal framework in the fight against enforced disappearances in general.

18. In Ukraine, the disappearance of the journalist Georgiy Gongadze in 2000, and the
botched criminal investigation in the presence of serious allegations of the involvement of senior
representatives of the state was one of the detonators of the "Orange Revolution”. Our
colleague Sabine Leutheusser-Schnarrenberger is mandated to look into this matter in a
separate report.[10]

19. In Azerbaijan, as we were told during the Hearing in Limassol, a large number of
persons has gone missing, in particular during the conflict in Nagorno-Karabakh. During a visit
in Baku in July 2005, I met with the Azerbaijani authorities, who handed me lists of close to
5000 missing persons, both members of the military and civilians. Whilst the investigation of
these cases is outside the scope of the present report, | consider that the plight of the missing
persons in Azerbaijan and of their relatives needs urgent international attention.

3. The suffering of the relatives: witness statements by participants of the
Hearing in Limassol

20. The three witnesses who testified during the Limassol hearing, though from totally
different cultural backgrounds, were in full agreement on all the main points: relatives of
persons who have "disappeared" suffer severe psychological harm over many years, and as the
Turkish Cypriot’s statement shows, even over several generations. The Chechen witness gave us
a vivid account of the terrifying effect of the traumatic circumstances of the abduction of her son
on her other children, and on herself. The Greek Cypriot’s statement was a demonstration, in
particular, of the devastating effect of the authorities’ lack of cooperation in clarifying the fate of
missing persons. All three statements show that reconciliation passes via the establishment of
the truth.

21. In legal terms, the witness statements support the following conclusions:
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e Enforced disappearances are indeed most serious human rights violations on par with
murder and torture.

e The disappeared person’s close relatives are victims of the crime of enforced
disappearance and should be recognised as such in terms of procedural and
compensation rights.

e The crime of enforced disappearance does not cease until the fate of the disappeared
persons is established — also concerning prescription and competence rationae
temporis.

C. The existing legal framework in the fight against enforced disappearances:
sketchy rules leaving room for impunity

1. Evolution of legal rules to date
a. United Nations[11]
22. The Universal Declaration of Human Rights and the International Covenant on Civil and

Political Rights do not deal explicitly with protection against enforced disappearance. But
relevant articles have been interpreted in such a way as to encompass certain aspects. This
concerns Article 3 of the Universal Declaration of Human Rights (right to life, liberty and security
of the person) and Articles 2 (3) (right to an effective domestic remedy), 6 (right to life), 7
(prohibition of torture, cruel, inhuman or degrading treatment or punishment), 9 (right to liberty
and security of the person), and 16 (right to recognition as a person before the law) of the
International Covenant.

23. The UN General Assembly has taken up this subject in a number of resolutions[12]
culminating in its Declaration on the Protection of all Persons from Enforced Disappearances
(Resolution 47/133 of 18 December 1992), in which key principles were laid down for the first
time in a consolidated form. These include recognition that

e any act of enforced disappearance constitutes a violation of the rules of international
law guaranteeing, inter alia, the right to recognition as a persons before the law, the
right to liberty and security of the person and the right not to be subjected to torture,
and other cruel, inhuman or degrading treatment or punishment, finally that it also
violates or constitutes a grave threat to the right to life (Article 1);

States must not practise, permit or tolerate enforced disappearances (Article 2);

States must make such acts criminal offences under national law (Article 4);

orders or instructions cannot be used as defences (Article 6);

States must institute prompt and effective judicial remedies to determine the

whereabouts and state of health of persons deprived of their liberty (Article 9),

e States must keep an official up-to-date register of all persons deprived of their liberty
(Article 10 para. 3),

e States must ensure thorough and impartial investigation of allegations of enforced
disappearance, and must appropriately punish reprisals on the occasion of the lodging
of a complaint (Article 13 para. 1 and 5);

e acts constituting enforced disappearance shall be considered a continuing offence as
long as the perpetrators continue to conceal the fate and the whereabouts of persons
who have disappeared (Article 17);

e victims and their family shall have a right to adequate compensation (Article 19).

24, The UN Commission on Human Rights set up a Working group on enforced or
involuntary disappearances (WGEID) in 1980[13], which acts as a channel of communication
between families of disappeared persons and the Governments concerned, with a view to
ensuring that sufficiently documented and clearly identified individual cases are investigated. Its
practical experience was taken into account in the formulation of the above-mentioned 1992
Declaration, and the WGEID took up the task to monitor States’ compliance with the obligations
deriving from the 1992 Declaration. Besides adopting a number of general comments
interpreting provisions of the Declaration and drawing Governments’ attention to general
problems, the WGEID registered about 50 000 individual cases and transmitted them to
Governments, and succeeded in clarifying about 15% of them[14].
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25. The Commission on Human Rights follows and supports the work of the WGEID and
other activities on enforced disappearances in the framework of the United Nations in
resolutions dedicated to this topic in regular intervals, which — albeit in diplomatic terms —
reflect the frustration of the Commission in the face of slow progress and lacklustre cooperation
of States with the Working Group[15].

26. The UN Human Rights Committee[16] adopted a General Comment on the right to life
in 1982[17], in which the Committee stated that

"States parties should also take specific and effective measures to prevent the disappearance of
individuals, something which unfortunately has become all too frequent and leads too often to
arbitrary deprivation of life. Furthermore, States should establish effective facilities and
procedures to investigate thoroughly cases of missing and disappeared persons in circumstances
which may involve a violation of the right to life."

27. The Human Rights Committee has contributed to the development of case law on the
basis of the Covenant following communications received from Uruguay, Columbia, Peru,
Argentina and Algeria.[18] The Committee has taken position in particular on the question of
what constitutes an effective remedy, and on the victim status of family members of the
disappeared person.

28. The Sub-Commission on Prevention of Discrimination and Protection of Minorities[19] of
the Commission on Human Rights, in its resolution 1998/25, adopted a draft international
convention on the protection of all persons from enforced disappearances, which was based on
work begun in 1981 under the leadership of Louis Joinet, French member of the Sub-
Commission and Chairman-Rapporteur of its working group on the administration of justice, who
had prepared an important report on the topic of enforced disappearances as Rapporteur of the
1981 Paris Colloquium on the issue[20]. The draft Convention was widely disseminated for
comments to Governments, international organisations and NGO'’s.

29. In April 2001, the Commission on Human Rights decided to establish an "inter-
sessional, open-ended working group to elaborate a draft legally binding normative instrument
for the protection of all persons from enforced disappearance"”, with Bernard Kessedjian (France)
as Chairperson-Rapporteur. The Report of this working group dated 23 February 2004[21]
presents the different proposals on the issues that need to be covered by the future convention,
including the definition of enforced disappearance, offences and penalties, protection against
impunity, international cooperation, prevention of enforced disappearances, the status of
victims, and the need for a monitoring body. At its 4" session in January/February 2005, the
working group discussed a working paper prepared by the Chair in the form of a draft
convention, based on the 1998 draft convention[22], presented with alternative formulations on
issues that were still disputed. In view of the progress made during the 3™ and 4™ sessions of
the working group, the UN Commission on Human Rights, in its Resolution 2005/27, requested
the intersessional working group to meet once again at before the end of 2005 with a view to
the completion of its work, and to report to the Commission at its 62" session in the spring of
2006.

30. Work on the draft "legally binding normative instrument for the protection of all
persons from enforced disappearance”, which began with the Joinet report in 1981, has thus
reached a critical stage at which it would be most timely for the Council of Europe to provide its
backing in order for such a text to be adopted in good time, and most importantly, with a
satisfactory content.

b. Council of Europe

31. The European Convention on Human Rights (ECHR) has no provision dealing explicitly
with protection against enforced disappearance, but relevant articles are interpreted in such a
way as to encompass certain aspects, in particular Article 2 — Right to life; Article 3 — Prohibition
of torture; Article 5 — Right to liberty and security; Article 6 para. 1 — Right to a fair trial; Article
13 — Right to an effective remedy.

32. The leading case of the European Court of Human Rights concerning enforced
disappearances is that of Kurt against Turkey[23] . The applicant’s son disappeared after being
taken into custody by Turkish forces in the Kurdish village of Agilli in November 2003. The Court
found a violation of Article 5 in respect of the disappeared person, but did not find it necessary
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to decide on the alleged violation of Article 2. It further found the applicant (the disappeared
person’s mother) to be a victim of a violation of Article 3, and also saw in the lack of any
meaningful investigation by the State a violation of Article 13.

33. In the case of Kaya against Turkey[24], the Court also found a violation of Article 2
ECHR (right to life) in the disappearance of a medical doctor, Dr Kaya, who was known to have
treated PKK members and who had received death threats before his disappearance. Whilst
there was insufficient evidence for a finding beyond reasonable doubt that State officials had
killed Dr Kaya, the Court held that the Turkish authorities had failed to take reasonable
measures available to them to prevent a real risk to the life of Dr Kaya.

34. In the case of Tas against Turkey[25], the Court found violations of Articles 2, 5 and
13 ECHR. Mr Tas, a PKK member, disappeared after he was shot in the knee and taken into
custody by Turkish forces. The Court did not find the explanation of the Turkish authorities
plausible that he had escaped from the security forces a few days later while assisting them in
an operation in the mountains to find PKK shelters. The Court also found a violation of Article 3
ECHR (prohibition of torture) in respect of the suffering of Tas’s father because of the
investigation into his son’s disappearance, which was "neither prompt, adequate or effective".
But the Court also stated that the Kurt case did not establish any general principle that a family
member of a disappeared person was thereby a victim of treatment contrary to Article 3 ECHR.

35. In the case of Cyprus against Turkey[26], one of the complaints of the Cypriot
Government was that "about 1 491 Greek-Cypriots were still missing 20 years after the
cessation of hostilities, these persons were last seen alive in Turkish custody and their fate has
never been accounted for by the respondent State."” The Court found that "there has been a
continuing violation of Article 2 of the Convention on account of the failure of the authorities of
the respondent State to conduct an effective investigation into the whereabouts and fate of
Greek-Cypriot missing persons who disappeared in life-threatening circumstances." The Court
also found a continuing violation of Article 5. With regard to the relatives, the Court found a
violation of Article 3, considering that "the silence of the authorities of the respondent State in
the face of the real concerns of the relatives attained a level of severity that could only be
categorized as inhuman treatment".

36. In the cases of Shanagan against the United Kingdom[27] and Kelly and others against
the United Kingdom[28] and McCann and Others v. the United Kingdom[29]the Court restated
its case law on the States’ obligation under Article 2 to protect the right to life, which also
"requires by implication that there should be some sort of effective official investigation when
individuals have been killed as a result of the use of force", in order to "ensure the effective
implementation of the domestic laws which protect the right to life and, in those cases involving
State agents or bodies, to ensure their accountability for deaths occurring under their
responsibility.” The Court held in Kelly that "the investigation must also be effective in the sense
that it is capable of leading to a determination of whether the force used in such cases was or
was not justified [...] and to the identification and punishment of those responsible. [...] A
requirement of promptness and reasonable expedition is implicit in this context. [...] For the
same reasons, there must be a sufficient element of public scrutiny of the investigation or its
results to secure accountability in practice as well as in theory. [....] In all cases, however, the
next of kin of the victim must be involved in the procedure to the extent necessary to safeguard
his or her legitimate interests." In the three cases, the Court found violations of Article 2
because of severe shortcomings in the investigations. In the first case, Mr Shanagan, a Shinn
Fein activist, was allegedly killed by loyalist paramilitaries with the active collusion of the police.
In the second case, nine men were Killed during a security force operation at Loughgall on 8
May 1987. The shortcomings of the investigations found by the Court in the first two cases
include the lack of independence of the police officers investigating the incident from the
security forces personnel alleged to have been implicated in collusion with the paramilitaries
who carried out the shooting, and the fact that the inquests did not commence promptly and
were not pursued with reasonable expedition. In the third case, which concerns a special
operation by UK forces against suspected IRA terrorists in Gibraltar, a satisfactory public inquest
into the killings took place[30].

37. The above principles on violation of Article 2 ECHR by insufficient investigation of
killings were reaffirmed in the recent judgment on the cases of Khashiev and Akayeva against
Russia[31], in which the Court decided for the first time on applications resulting from alleged
abuses of Russian security forces during the conflict in the ChechenRepublic. The Court also
applied its earlier case-law following which "[w]here the events in issue lie wholly, or in large
part, within the exclusive knowledge of the authorities, as in the case of persons within their
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control in detention, strong presumptions of fact will arise in respect of injuries and death
occurring during that detention. Indeed, the burden of proof may be regarded as resting on the
authorities to provide a satisfactory and convincing explanation""[32].

38. In the case of Ireland against the United Kingdom[33], the Court found violations of
Article 3 (prohibition of torture) with regard to certain practices in the struggle of British security
forces against the IRA in the early 1970s, but considered that the application of the legislation
providing for extrajudicial deprivation of liberty was covered by derogations under Article 15 in
the presence of a public emergency threatening the life of the nation.

39. To sum up, the European Court of Human Rights has developed fairly strict standards
as to what is required from States in order to protect the right to life under Article 2, also in
terms of the duty to investigate deaths in custody, and in some cases also given close relatives
of disappeared persons victim status on the basis of Article 3.

C. Inter-American Convention on Forced Disappearances of Persons of 1994

40. In 1987, the OAS General Assembly asked the Inter-American Commission on Human
Rights to prepare a draft convention on enforced disappearances. In June 1994, the Assembly
finally adopted the text, which entered into force on 28 March 1996 upon ratification by
Argentina, Panama, Uruguay, Costa Rica, Paraguay, Venezuela, Bolivia and Guatemala.

41. The Convention is largely based on the 1992 UN Declaration[34]. Key provisions
include the States’ obligation to enact the crime of forced disappearance in national criminal law
and to establish jurisdiction over such cases when the crime was committed within its
jurisdiction, when the victim is a national of that State, and "when the alleged criminal is within
its territory and it does not proceed to extradite him", which can be interpreted as establishing
universal jurisdiction among the parties to the Convention[35]. The Convention also spells out
specific state obligations to prevent enforced disappearance, to investigate the crime, to trace
disappeared persons and to bring perpetrators to justice. Article X1V of the Convention also
foresees an urgent confidential tracing procedure similar to that developed by the WGEID. But
this procedure has been widely criticised as being too weak, especially in comparison with the
far reaching monitoring mechanisms, including urgent action procedures, that the original draft
prepared by the Inter-American Commission on Human Rights had prepared[36].

d. At the national level

42. Few States have heeded the appeal of Article 4 of the 1992 UN Declaration on the
Protection of all Persons from Enforced Disappearances[37] to make all acts of enforced
disappearance criminal offences under domestic law with appropriate penalties which shall take
into account their extreme seriousness. Whilst in most States, kidnappings or abductions are
criminal offences, the specific features of such acts when committed or condoned by state actors
are not taken into account.

43. The WGEID has adopted a General Comment on article 4 of the Declaration[38]
defining the three cumulative minimum elements that should be contained in any definition of
the crime of enforced disappearance in national law: (a) deprivation of liberty against the will of
the person concerned; (b) involvement of governmental officials, at least indirectly by
acquiescence, and (c) refusal to disclose the fate and whereabouts of the person concerned.

44. The implementing legislation in the States Parties of the Rome Statute of the
International Criminal Court has given rise to a number of national criminal provisions also
covering enforced disappearance[39]. But their practical relevance is limited in line with the
restrictive approach taken by the Rome Statute itself, which covers enforced disappearances
only insofar as they are defined as "crimes against humanity”, i.e. "committed as part of a
widespread or systematic attack against any civilian population, with knowledge of the attack."

2. Lacunae in the existing rules and their consequences
a. Absence of a universally recognised definition of enforced disappearance
45. The description of the existing legal framework shows that a universally recognised

definition of enforced disappearance is still lacking. The disputed issues include that of the
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responsibility for non-State actors, the requirement of a subjective element in the definition,
and the concept of the right not to be subjected to enforced disappearance in terms of the
specific human right(s) violated by such an act.

46. Experience shows that enforced disappearances are committed not only by government
officials, but also by indirect state actors such as members of paramilitary groups, death
squads, guerrilla movements fighting alongside, or against the Government, as well as by
members of organised criminal gangs. As the concealment of all facts surrounding the crime is
part of its definition, it is often impossible to know whether the perpetrators acted with or
without the acquiescence of the State. In order to ensure full protection from enforced
disappearance, a future binding instrument should therefore equally apply to State and
organised non-State actors[40].

47. Some definitions, such as that in the ICC Statute, include a subjective element such as
that the perpetrators must have "intended to remove the victims from the protection of the law
for a prolonged period of time"[41]. This subjective element may be difficult to prove in
practice, knowing that often many perpetrators are involved in the abduction and not every one
of them knows in advance what the final fate of the victim shall be. Therefore, if criminal law is
to be an effective deterrence, the definition of enforced disappearance in a future international
instrument should do without such a subjective element.

48. Concerning the specific human rights violated by enforced disappearance, the case law
of different human rights bodies is partly contradictory. Whilst the UN Human Rights Committee
has taken the view that every prolonged incommunicado detention constitutes inhuman
treatment, the European Court of Human Rights and the Inter-American Court of Human Rights
have found a violation of Article 3 ECHR only in cases where there was evidence of torture or ill-
treatment. By contrast, the Human Rights Chamber for Bosnia and Herzegovina followed the UN
Human Rights Committee by declaring every case of enforced disappearance a violation of
Article 3 ECHR[42]. The approach followed by the European Court of Human Rights understands
enforced disappearance only as an aggravated form of arbitrary detention, which does not
reflect the extremely serious nature of this human rights violation[43]. A future international
instrument should therefore either establish a new, independent and non-derogable human right
not to be subjected to enforced disappearance, or specify that every such act constitutes
inhuman treatment in violation of Article 7 ICCPR and Article 3 ECHR.

b. Unclear legal status of family members

49. Another lacuna of the existing legal framework is the incomplete recognition of family
members of the disappeared as victims, whose intense suffering we were confronted with during
the hearing in Limassol. The case law of different human rights bodies is still not unanimous in
recognising family members as victims of torture or inhuman or degrading treatment (Article 3
ECHR), or a violation of the right to respect for private and family life (Article 8 ECHR)[44].

50. The "right of families to know the fate of their relatives" is only recognised explicitly in
Article 32 of Additional Protocol | to the Geneva Conventions, i.e. only in the context of an
international armed conflict. As shown above[45], the case law of different human rights bodies,
and in particular that of the European Court of Human Rights relating to Article 2 ECHR, places
the Governments concerned under some obligation to provide the victims and their families with
an effective remedy, including the duty to investigate, to bring the perpetrators to justice, to
make all information and findings relating to the fate of the disappeared person available to the
families, and to provide compensation to them. But the relevant case law is by no means
unanimous[46].

51. A future binding instrument on enforced disappearances should therefore lay down and
precisely define the legal consequences of the right of family members of disappeared persons
to the truth, and to adequate compensation.

C. Lack of safeguards against impunity of perpetrators

52. Impunity of perpetrators of enforced disappearances increases the suffering of the
victims’ families, whilst successful prosecutions not only satisfy the victims’ craving for justice,
but more importantly still serve as a deterrent for would-be perpetrators.

d. Absence or lack of enforcement of appropriate national criminal provisions
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53. The absence of appropriate provisions in many national criminal codes or their
restrictive formulation[47] makes the prosecution of perpetrators of enforced disappearances
very difficult in practice.

54, In addition, even the application of existing provisions is made very difficult by the
climate of fear that is spread by enforced disappearances among friends and relatives of the
victims. Experience shows that they are often so terrified as to refrain from using available
remedies, due to severe pressure from the perpetrators or their colleagues to discourage them
from lodging a complaint, threatening that the applicant or other relatives would suffer the
same fate. Lawyers acting on behalf of the victims are also exposed to such pressures.

55. A future binding instrument on enforced disappearances should address these issues,
by placing an obligation on states to enact relevant criminal legislation, and to take appropriate
measures to protect those pressing charges against perpetrators from reprisals.

e. Absence of universal jurisdiction in cases of enforced disappearances

56. As the case of the political disappearances in Belarus[48] has shown, even known or
highly suspect perpetrators cannot be prosecuted successfully as long as they are covered by
their own Government. Universal jurisdiction of courts in countries with a functioning legal
system would be an excellent remedy. But at present, this possibility is practically non-
existent[49], as extraterritorial jurisdiction is subjected to restrictive conditions that exclude
most cases of enforced disappearance - except where a victim is a national of the state wishing
to take jurisdiction, or, in countries that have already enacted legislation implementing the
Statute of the ICC, where enforced disappearance are committed as part of a widespread or
systematic attack against a civilian population, thereby constituting a crime against humanity.

57. A new binding instrument should therefore provide for universal jurisdiction for all
cases of enforced disappearances.

f. Other factors favouring impunity

58. Among other factors favouring impunity, and which should be addressed in a future
international instrument, is the reliance on ‘superior orders’ invoked as defence, the existence of
short statutory limitation periods, and of amnesty measures covering even such serious human
rights violations as enforced disappearances. Finally, it is inappropriate that in some countries,
military tribunals that may be biased in favour of members of the military faced with complaints
from civilian victims and whose proceedings are often closed to public scrutiny are competent to
hear cases against suspected perpetrators belonging to the security forces.

g. Unclear State obligations regarding prevention of enforced disappearance

59. Even in view of the case law deriving certain obligations from the right to life and to an
effective remedy[50], the States’ obligations regarding prevention of enforced disappearance
are not sufficiently clear and universally recognised. This gap in the international legal
framework must be closed by the future binding international instrument. Any form of
incommunicado detention and any secret places of detention must be absolutely prohibited.
States must be unequivocally obliged to ensure the proper investigation of any prima facie well-
founded complaint of enforced disappearance. Procedures for the release of detainees must be
such that they allow for reliable verification ex post, given that it is a regrettable practice for
respondent States to deny responsibility of the disappearance of a person that was last seen in
custody by claiming that the person had been released. Last but not least, prevention measures
must include appropriate training measures for law-enforcement and prison staff.

D. The way forward: preventive action and fight against impunity
1. Necessary improvements in substance
60. The substance of the necessary improvements of the legal framework follows directly

from the lacunae described above, which must be filled, including the clarifying of state
obligations (definition of enforced disappearance encompassing all relevant cases, recognition of
the rights of family members, including right to reparation, measures to fight impunity,
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preventive measures). Two issues that deserve special attention are the need for an
international mechanism for rapid intervention, and the right to adequate compensation.

61. (i) As regards the need for a rapid intervention mechanism, experience has shown that
the time factor is crucial. When perpetrators of enforced disappearances are faced with rapid
reactions from the family, local community, or central authorities, sometimes prompted to
intervene by international bodies, and ideally as long as the "chain of known custody" is not yet
interrupted, lives can be saved. Some disappeared persons reappear after the perpetrators have
realised, or have been made to understand that the price — in terms of risk of prosecution or
loss of respectability - to be paid for definitely "disappearing” the victim is too high[51]. But the
existing mechanisms are too weak, and in particular, too slow, in order to achieve success. A
new international instrument on enforced disappearances should therefore foresee such a
mechanism, perhaps along the lines of that foreseen in the first draft of the Inter-American
Convention[52].

62. (i) The right to adequate compensation should include measures of restitution,
compensation, rehabilitation, satisfaction and guarantees of non-repetition. The concept of
victim of an enforced disappearance must include the disappeared person as well as their
relatives.

63. Restitution means first of all that the disappeared person, if still alive, must be released
at once. If killed, restitution includes exhumation and identification and the restoration of the
mortal remains to the family for a decent burial in accordance with their traditions. Survivors
and relatives suffering from post-traumatic stress disorder must receive, as a matter of
restitution, the necessary medical, psychological and social care and treatment paid for by the
Government responsible.

64. Satisfaction starts with an apology by the authorities and the disclosure of all relevant
facts at their disposal, obtained by the required investigation by all appropriate means, including
criminal investigations against suspected perpetrators. The authorities must be placed under a
clear obligation to bring the perpetrators to justice, meaning criminal justice and not merely
disciplinary or administrative sanctions[53]. Perpetrators of enforced disappearances should also
not be allowed to benefit from amnesty measures.[54]

65. Guarantees for non-repetition, in addition to holding perpetrators criminally
responsible, includes the adoption of appropriate preventive measures.

66. Finally, pecuniary compensation should cover not only legal costs, but also realistically
assessed compensation for material damage (including lost income, lost maintenance for
dependents), and adequate compensation for the mental and physical suffering of both the
disappeared person and his or her relatives. Whilst it is of course impossible to "compensate"
the loss of a close relative with money, an appropriate award is also a measure of the
seriousness of the violation. In this context, | wish to make the point that the amounts awarded
in this respect by the European Court of Human Rights are far too low in my opinion. Sums only
in the thousands of euros for the loss of children, husbands or fathers are in my view an insult
to the victims and risk undermining the authority of the Court in the eyes of the perpetrators
and the Governments responsible for such deeds.

2. Fora for action
a. United Nations: progress at the global level?
67. After more than four years, the "inter-sessional, open-ended working group to

elaborate a draft legally binding normative instrument for the protection of all persons from
enforced disappearance”, with Bernard Kessedjian (France) as Chairperson-Rapporteur has
reached a critical phase[55]. It is generally expected that a draft convention will be finalised by
the end of this year, for adoption by the UN Commission on Human Rights during its spring
2006 session.

68. I therefore propose that we now send a strong signal to Geneva encouraging the United
Nations to come up with a good convention. In the draft resolution, | have presented the
requirements that such a text should fulfil in order to be acceptable by Council of Europe
standards.
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69. If the UN Convention either fails to see the day in good time, or if its contents falls
short of our expectations, we should come back to this topic and propose to the Committee of
Ministers the adoption of a better text in the framework of the Council of Europe.

b. Council of Europe

70. The member countries of the Council of Europe should continue to act as ‘driving
forces’ in the framework of the United Nations and contribute to overcoming the remaining
obstacles in the path of the adoption of a legally binding instrument for the protection of all
persons against enforced disappearances, applicable world-wide.

71. Once the UN instrument will be finalised, it will be possible to assess the need for a
regional legal instrument against enforced disappearances for Europe, in the form of a Council of
Europe Convention, similar to (but possibly more effective than) the Inter-American Convention.

72. In my view, the need for a European Convention on Enforced Disappearances depends
primarily on the quality of the monitoring and rapid intervention mechanism that will be
included in the UN instrument. The question is still open, in light of the alternative texts still
under discussion in the UN working group, but as | see it at this stage, the Council of Europe
may well be required to produce its own instrument in order to rid the continent once and for all
from the terrible humanitarian scourge of enforced disappearance.

E. Conclusion

73. Starting from the realisation - confirmed by the hearing in Limassol in May - that
enforced disappearance is a most serious human rights violation on par with torture and
murder, which is still prevalent in Council of Europe member countries, | have briefly analysed
the existing international legal framework dealing with this humanitarian scourge. | have looked
at the case law of the various international human rights bodies, in particular that of the
European Court of Human Rights, which has made an important contribution to the development
of the legal rules in this field.

74. Having found that important lacunae remain nevertheless in the existing legal
framework, | have listed a number of improvements that must urgently be made in order to
achieve better protection, for all of us, against enforced disappearance. These include the
general recognition of a clear and sufficiently wide definition of enforced disappearance, the
establishment of an effective international monitoring mechanism, including a strong emergency
procedure, the clarification of State obligations in the field of the prevention and repression of
enforced disappearances, and last but not least the proper recognition of the rights of victims
and their families, including rights to information, reparation and compensation.

75. Having looked in some detail at the ongoing efforts in the framework of the United
Nations to produce a binding international instrument for the fight against enforced
disappearances, | am proposing to the Assembly to follow a two-pronged approach:

) to adopt a list of substantive points that the Assembly finds essential in order to
improve protection against enforced disappearance, and to invite the competent UN bodies as
well as the Council of Europe member states represented in those bodies to take these points
into account in the formulation of the future UN convention on enforced disappearances;

(i) if the UN convention either fails to be adopted next year, or falls short of the
requirements defined by the Assembly, to propose to the Committee of Ministers, in a new
resolution to be prepared after the decision is taken at the United Nations, to elaborate a
European instrument in the form of a Council of Europe Convention on enforced disappearances
that would complement the gaps left by the UN instrument as required.

76. This is the purpose of the above draft resolution and recommendation, which reaffirm
the importance of eradicating enforced disappearances and the need for an international legal
instrument for this purpose, lay down a list of essential points that such an instrument should
address, and invite the competent UN bodies and the member states of the Council of Europe to
adopt such an instrument, respectively do their utmost to facilitate the adoption of such an
instrument by next year, failing which the Assembly will come back to the matter and examine
appropriate measures to be taken in the framework of the Council of Europe.
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