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Sir Anthony Clarke MR:

This is the judgment of the court.

Introduction

1.

These appeals raise a narrow procedural questitmraswy the court should approach
applications for judicial review of refusals by tl&ecretary of State for the Home
Department (‘the Secretary of State’) of applicasiofor British nationality (or
citizenship) on the ground that the applicant haisdemonstrated good character in
circumstances in which the Secretary of State iiswitling to disclose relevant
material to the applicants on public interest gasinThe question is in what (if any)
circumstances the judge should consider the doctsnimfore deciding whether or
not to invite the Attorney General to appoint acspleadvocate to assist the court.

The appeal is from an order made on 31 October 20@Hich Blake J (‘the judge’)
invited the Attorney General to appoint special@dhtes to represent nine claimants
in judicial review proceedings. He also inviteck tAttorney General to consider
whether one or two special advocates might repteti®n interests of all nine
claimants rather than each claimant having a spadiocate of his own. The nine
claimants were AHK, BM, GA, ZG, AS, MH, IG, FT adIT. We note in passing
that the Attorney General has indicated a willirgg&o appoint special advocates as
requested by the judge. The judge granted theeBaygrof State permission to appeal
in all nine cases but stayed the appeals in thescaé BM, IG and ZG until the
determination of the other appeals. The Secretdr{tate’s appeal is therefore
limited to the cases of AHK, GA, AS, MH, FT and NTn the same order the judge
declined to invite the Attorney General to appa@pecial advocates in the cases of
AM and FM. He granted AM and FM permission to agdaut stayed AM’s appeal
pending the outcome of FM’s appeal. The judge daxtber directions, although he
stayed them pending the decisions in these appealsthe claimants now have
permission to apply for judicial review. In som&ses permission had been granted
before the matter came before the judge, wheredlseirremaining cases the judge
himself granted permission.

Background

3.

All the claimants came to this country as refugaes have indefinite leave to remain
as refugees. They have all been refused Britisreaiship on the sole ground that the
Secretary of State is not satisfied that they drégood character” as required by
section 6 and Schedule 1 of the British Nationalitt 1981 (‘the BNA’). Attached
to this judgment as Annex A is a schedule whichmannses both the stated reasons
for that refusal and the immigration status of¢f@mant in each case, except FM.

The position of FM is this. The decision letteiuseng citizenship was dated 12 July
2006. The ground of refusal given was that therédary of State was not satisfied
that FM was of good character because he had prdaotireme Muslim views. In a
letter dated 5 October 2006 upholding that decithenSecretary of State said that she
was not prepared to elaborate further. Howevergetifollowed some correspondence
between the parties, which included a letter oF2B8ruary 2007 which asserted that
FM had “openly preached anti-western views andaisympathy with Usama Bin
Laden at the Hatherley Street Mosque in Liverpodihe acknowledgment of service



was dated 9 July 2007. It included referenceladtar dated 20 March 2007 from FM
to his solicitor in which he said that he had neweiced any kind of sympathy with

Usama Bin Laden and indeed that he had never nmeatitdlsama Bin Laden in any
of his sermons or anything else whilst being inhedey Street Mosque. Lloyd Jones
J refused permission to apply for judicial review maper on 30 August 2007 but it
was granted by Sullivan J after an oral hearin@®frebruary 2008.

Since December 2004, the Secretary of State, thrévg UK Border Agency (‘the
UKBA'), has refused 138 applications for naturdi@a on the basis of what Mr
Philip Larkin of the UKBA calls restricted ground<Of those, 35 were refused in
2008 and seven before 12 February in 2009. Theefeyg of State is currently
defending 22 applications for judicial review ofchudecisions. Similar procedural
problems arise in each of these cases and allabescwhich are not the subject of
these appeals have been stayed pending our decisfoihthe 138 cases since
December 2004, 125 applications were refused oangi® which involved national
security considerations, either wholly or in paftie remainder involved other public
interest considerations, such as the protectionnging police investigations. In
order to put the problem we are considering in st is perhaps important to note
that about 100,000 applications are successfulyeyesr.

In all the cases with which the judge was concerthedSecretary of State refused
either to give full (or any) reasons or to discloskevant material, including material
she took into account in reaching her decisiorhaih. Because of the similarity of
the issues likely to be raised in them, Collinsrdeoed that there be a directions
hearing so as to determine how any applicationhkyctaimants for reasons or more
reasons or by the Secretary of State for an ordemitting her not to disclose such
material should be approached. All parties weledi@ollins J's order.

The BNA

7.

Sections 6(1) and 6(2) provide:

“(1) If, on an application for naturalisation asBaitish
citizen made by a person of full age and capatigy,Secretary
of State is satisfied that the applicant fulfile ttequirements of
Schedule 1 for naturalisation as such a citizeneurttis
subsection, he may, if he thinks fit, grant to tamertificate of
naturalisation as such a citizen.

(2) If, on an application for naturalisation asBatish
citizen made by a person of full age and capactp wn the
date of the application is married to a Britishzah [or is the
civil partner of a British citizen], the Secretaof State is
satisfied that the applicant fulfils the requirenseaf Schedule
1 for naturalisation as such a citizen under thissection, he
may, if he thinks fit, grant to him a certificaté raturalisation
as such a citizen.

Paragraph 3 of Schedule 1 provides:



“Subject to paragraph 4, the requirements for @digation as a
British citizen under section 6(2) are, in the cabany person
who applies for it —

(@) that he was in the United Kingdom at the beigig of
the period of three years ending with the datehef t
application, and that the number of days on whieh h
was absent from the United Kingdom in that period
does not exceed 270; and

(b) that the number of days on which he was absent
the United Kingdom in the period of twelve montles s
ending does not exceed 90; and

(c) that on the date of the application he wassuifject
under the immigration laws to any restriction oe th
period for which he might remain in the United
Kingdom; and

(d) that he was not at any time in the period oé¢hyears
ending with the date of the application in the @dit
Kingdom in breach of the immigration laws; and

(e) the requirements specified in paragraph 1(1)(b)
and (ca).”

The requirements of paragraph 1(1)(b), (c) and4oa)gs follows:
“(b) that he is of good character; and

(c) that he has a sufficient knowledge of the Efgl
Welsh or Scottish Gaelic language; and

(ca) that he has sufficient knowledge about life the
United Kingdom...”

Unlike the position as to the other express requamrgts of paragraph 1(1), the
Secretary of State has no express power to dispasitsethe requirement of good
character: see paragraph 2 of Schedule 1.

Until its repeal by the Nationality, Immigration caiAsylum Act 2002, with effect
from 7 November 2002, section 44(2) of the BNA pded:

“The Secretary of State ... shall not be require@dgsign any
reason for the grant or refusal of any applicatiader this Act
the decision on which is at his discretion; and dieeision of
the Secretary of State on any such applicationl si@l be
subject to appeal to, or review in, any court.”

The repeal of that section was subsequent to ttiside of this court irR v SSHD ex
parte Fayed (No 11998] 1 WLR 763.



10.

There is no statutory definition of ‘good character the BNA and no relevant
statutory guidance. The Secretary of State hasehemprovided guidance to her
officers as to the application of the test: see&@nb to Chapter 18 of the Nationality
Instructions. That guidance includes factors whach said to lead the Secretary of
State “normally [to] accept that the applicantfigood character, namely where :

* enquiries of other government departments and aggnc
are clear;

» there are no unspent convictions;

e there is no information on file to cast serious latswon
the applicant’s character; and

e .. there is written confirmation from HM Revenue and
Customs that business affairs are in order.”

The judge correctly held at [41] that no-one hasrtght to British citizenship, only to
have his claim considered fairly under the scheritas, however, common ground
that the decision to refuse citizenship can belehgéd by judicial review. The legal
burden of establishing good character is on thdéiapy, as is the burden of showing
that the decision of the Secretary of State is grionlaw. However, there may be
circumstances in which the evidential burden shdtthe Secretary of State. All will
depend upon the circumstances. It is importamiaiee in mind that there is no right
of appeal against a refusal by the Secretary déStkn order to succeed the claimant
must show that the decision was legally flawed.

The issues

11.

In her detailed grounds of defence, which were fgetbe judge, the Secretary of
State proposed that, in any case where she objecthe disclosure of further
information on the ground that it would be contrémythe public interest, and the
court is considering an application for permisdimmpply for judicial review:

)] the Secretary of State should provide to the courttnot to the claimant or his
legal representatives, a public interest immuni@fl) certificate explaining
the reasons why disclosure of the material wouldctwetrary to the public
interest, together with the sensitive materialectlupon by the Secretary of
State when making her decision;

i) if the court considers it necessary to enable idetermine the application
expeditiously and fairly, a closed hearing shoulent take place in order for
the judge: (1) to hear and consider any furthel mpresentations from the
Secretary of State on the question of disclostetd “test and probethe
material/information that is laid before the coand (3) to decide what, if any,
further procedural steps are necessary to ensatettlie application can be
determined expeditiously and fairly; in order toogect the public interest
underlying the Secretary of State’s objection, heitthe claimant nor any
interested party nor their legal representativesildv@ppear at such a closed
hearing and the hearing would not be in public.



12.

It is important to note that, as we read them, éhpsoposals appear to envisage a
hearing at which the Secretary of State would Ipeeseented by counsel who would
make submissions on behalf of the Secretary ofeStah the Secretary of State’s
skeleton argument prepared for this appeal, inctirgext of testing and probing the
material, reference was made to the decision ofDhasional Court inMalik v
Manchester Crown Couf008] EWHC 1362 (Admin): see below.

The detailed grounds of defence set out furthecemaral steps proposed by the
Secretary of State as follows:

)

Pre-permission:

a)

b)

in the light of the information before the courttime claim form and

the Secretary of State’s (open) acknowledgemesenfice and having
considered the relevant (closed) information whitlad been

considered by the Secretary of State in reachingléeision and made
available to the court, the court should be in sitpm — without more

— to decide whether the claimant has an argualsie iteat the decision
of the Secretary of State was unlawful, especiallyere, as here, any
challenge to the substance of the decision of therefary of State

could only be o'wednesburgrounds;

if such an arguable case is established, the cshoduld grant
permission to apply for judicial review; but if soich arguable case is
established, permission to apply for judicial revghould be refused.

Post-permission:

a)

b)

it will be primarily for the court to ensure thatfoermation is not
disclosed contrary to the public interest; cf CPRLY and CPR 76.2(2)
read with 76.1(4);

where the court has considered the closed maiaratcordance with
the procedure identified above:

)] the court may direct — in so far as that is possiblthe light of
the public interest identified by the Secretarystdite— that the
Secretary of State disclose or summarise some |loof ahe
closed material relied upon by the Secretary ofeStareaching
her decision;

i) if, in light of the court’s direction, the Secreanf State feels
able to disclose or summarise sufficient of thesetb material
relied upon, the court should direct that the Sacyeof State
serve her detailed grounds of defence (includirgnformation
so disclosed or summarised) and proceed to an @pah
hearing as provided for by CPR 54;

iii) however, if, despite the direction of the courg thecretary of
State does not feel able to disclose and/or sumsmairifficient
closed information to the claimant, any interespadty and



13.

14.

their representatives without damage to the pubterest, she
shall not be required to make such disclosure ovige such
summary but the court may consider asking the Agpr
General to appoint a special advocate to reprdbeninterests
of the claimant in relation to any information rib$closed; but
this power “should be exercised only in an exceiacase and
as a last resort”: sedalik at [99];

iv) where, as in this case, the court has not consldie closed
material:

(@) the procedure set out in [11] and [12i)] above $thdne
followed and

(b)  where, in the light of all the information now befahe
court, no arguable case is made out, the courtlghou
indicate to the claimant that, subject to any fertbpen
submissions the claimant may wish to make, thetcour
would be minded to dismiss the application for qigli
review; or

(c) where an arguable case is made out, the court choul
proceed in accordance with [12b)(i) to (iii)] above

The judge did not address those suggested prisciplguite that way. That was no
doubt in part because of the way the applicationmsgeded before him. While, as
appears in Annex A and in [4] above, the Secretdrtate had provided some
explanation of her position, except in the cas@&®f where she gave no reasons, she
did not provide a PII certificate as suggestedlihi)] above. As already indicated
and as shown in Annex A, permission had been gilant¢he cases of MH, FT and
NT and refused in the case of GA and the applinafmr permission had been
adjourned in the case of AHK and not yet considémedlS. The judge himself gave
permission in the cases in which the applicatianpermission had been refused or
adjourned.

The skeleton argument for the Secretary of Stakeglwwas prepared for this appeal
by Miss Lisa Giovannetti’'s predecessor, identifieese features as important:

)] Prior to making any decision about the future candif the case, including
the appointment of a special advocate, the cowldh

a) consider the PIl certificate together with a coply tbe sensitive
material she relied upon; and

b) if necessary, hear oral submissions from the Sagretf State on the
guestion of disclosure and/or test the materiabitgethe court.

i) Whilst it was recognised that there might be cirstances at any stage of the
judicial review process where the court would resjube appointment of a
special advocate, such a request would only be made

a) in an exceptional case and as a last resort; and



15.

16.

b) in circumstances where the Secretary of Stateumable to disclose
or summarise sufficient material, consistent witimenon law fairness,
without damage to the public interest.

Although the skeleton arguments range far and wadewe read them the essential
point which divided the parties in them was thasitence of the Secretary of State
that the court should not appoint a special adeoaatil it had first considered the

closed material and decided that there was nonaltee. The argument for the

claimants was that the claimants are in principiitled to know the case and

evidence against them and that there should beifemy, exceptions. The primary

case of some at least of the claimants was thatbriyeexception is where the public

interest requires that material (or reasons) cabeatade available to the claimants
and where in those circumstances a special advesappointed on behalf of the

claimant in order to see whether further informatghould be obtained, whether
further reasons or a gist of the Secretary of Statese could be given to the claimant
and whether any relevant witness should be askatténd for cross-examination. In

the alternative it was said on behalf of the claiteahat a special advocate should
almost always be appointed and that the casesichwie judge should consider the
documents without the assistance of a special adecshould be very few and far
between.

At the hearing, the position of the Secretary dt&to some extent shifted. Miss
Giovanetti formulated the test somewhat differentighe submitted that a special
advocate should only be appointed to assist thgejuehen it was necessary to do so.
When asked whether a judge should hold that susistasce was necessary when it
was desirable, she was inclined to accept thatvilaatso. However, she adhered to
the position that it will ordinarily be appropriater the judge to consider the

documents for himself or herself without the assise of a special advocate.

The general principle and special advocates

17.

18.

There is a fundamental general principle that ayptar litigation is entitled to be
given full reasons for a decision and to see a@lrttaterial which the decision maker
has available, including, in the present conteiktthe material which the decision-
maker relied upon in making her decision and &l tiaterial which she now relies
upon against the claimant in supporting her degisidt is also a fundamental
principle that a judge should not look at matettalt the parties before him have not
seen. These general principles are common grouh@@ often expressed in ringing
tones: see eR (Roberts) v Parole Boarf2005] UKHL 45, [2005] 2 AC 738, per
Lord Bingham at [15] to [17] and the cases thetedci

The principles apply to all proceedings, includiclgims for judicial review. CPR
54.14(1) provides that anyone wishing to conteshsaclaim must file and serve on
the claimant detailed grounds for contesting tlanclor for supporting the decision
impugned on additional grounds together with wnitevidence in support. IR v
Lancashire CC ex p Huddlestda986] 2 All ER 941 Sir John Donaldson MR
described that obligation at page 945 as a “dutyasie full and fair disclosure”. In
Fayed (No 1) ord Woolf MR said that the obligation of the resdent public body
in its evidence is to make frank disclosure todbert of the decision-making process.



19. Itis however also common ground that there aregtkans to that principle. There is
a general exception in the case of disclosure iR GP.19, which provides as follows:

“(1) A person may apply, without notice, for an erd
permitting him to withhold disclosure of a document the
ground that disclosure would damage the publia@ste

(2) Unless the court orders otherwise, an ordéhefcourt
under paragraph (1) -

(a) must not be served on any other person; and
(b) must not be open to inspection by any person.

(3) A person who wishes to claim that he hagyhtror a
duty to withhold inspection of a document, or paft a
document, must state in writing -

(a) that he has such a right or duty; and
(b) the grounds on which he claims that right diydu

4) The statement referred to in paragraph (3)tnies
made -

(@) in the list in which the document is disclosed;

(b) if there is no list, to the person wishing tspect
the document.

(5) A party may apply to the court to decide wieeth
claim made under paragraph (3) should be upheld.

(6) For the purpose of deciding an application arnd
paragraph (1) (application to withhold disclosuveparagraph
(3) (claim to withhold inspection) the court may -

(a) require the person seeking to withhold disalesu
inspection of a document to produce that document t
the court; and

(b) invite any person, whether or not a party, @ken
representations.

(7 An application under paragraph (1) or paralyrép)
must be supported by evidence.

(8) This Part does not affect any rule of law vihpermits

or requires a document to be withheld from disalesar
inspection on the ground that its disclosure op&ation would
damage the public interest.”



20.

21.

22.

There is no suggestion that in such a case itéessary or appropriate to instruct a
special advocate on an application under that ruli. follows that the CPR
contemplate the court looking at documents prodimednly one side, although it is
fair to say that this is only in the context of dasure and not in the context of a
document upon which reliance is placed. It mayp als added that a judge who looks
at particular documents for interlocutory purposes/ think it right not to take part in
a determination of the merits. All no doubt depengbon the circumstances. The
cases to which we refer below show that the cchaitsee contemplated a number of
circumstances in which the correct course is tothskjudge to look at documents,
rather than to ask for the appointment of one orenspecial advocates.

There are now a number of statutory provisions Wwregpressly provide for the
appointment of a special advocate in different ertst and there are also a number of
other circumstances in which it has been heldgspatial advocates can be appointed
in the interests of justice without the need fatiory authority: see galik at [96]
and [97] quoted below. In such cases, the coagtoach is to invite the court to ask
the Attorney General to do so. The cases do nabexthe circumstances in which
the Attorney General might decline to do so or inick such a decision might be
challenged and on what basis. As we have alreadigdted, that problem does not
arise here because the Attorney General has iedicatwillingness to accept the
judge’s invitation. We would only comment in paggithat, except perhaps in
exceptional circumstances, we would expect therAgp General to comply with the
court’s request, just as she ordinarily compliethvéi court’s request to appoint an
amicus curiagor friend of the court).

A recent summary of the position is set out in jtregment of Dyson LJ, giving the
judgment of the Divisional Court, which also consed Pitchford and Ouseley JJ, in
Malik at [94] to [102] as follows:

“04. Mr Eadie [counsel for the claimant] submitsitthit is
clear from the judgment that material, apparently
decisive of the outcome of the application for the
production order, was not seen by the claimanti®r h
legal representatives. We have read the closed
documentation carefully and can confirm that it loe
contain material which had an important bearinghen
outcome of the application before the judge and tha
the judge was right so to regard it. Mr Eadie siidm
that the common law requirements of natural justice
were not satisfied by the procedure that was adapte
this case. It is fundamental to a judicial inquinat a
person must have the right to see all the inforomati
that is put before the judge, so that he may comimen
on it, challenge it and, if necessary, counter yit b
contrary evidence. In addition, Mr Eadie submiiatt
the claimant’s article 6 civil rights were engadey
the Chief Constable’s application and the procedure
adopted did not afford the claimant a substantial
measure of procedural justice as required by the
Convention. At the very least, a special advoease



95.

96.

97.

98.

required to view the closed material and attend the
closed hearing in order to cross-examine Detective
Inspector Richardson and make submissions to the
judge.

Mr Eadie further submits that the need fagpacial
advocate was heightened on the facts of this cgse b
the seriousness of the consequences for the claiman
a production order was made. If he complies whih t
order, he runs all the risks to which we have earli
referred. If he does not comply, then he commits a
contempt of court.

The use of special advocates was first samadidoy
Parliament in the context of national security
deportations by the creation of the Special Imntigra
Appeals Commission (“SIAC”) to hear immigration
appeals in matters with a national security elermsse
section 2 of the Special Immigration Appeals
Commission Act 1997. The functions of a special
advocate in that context are set out in rule 3%hef
Special Immigration Appeals Commission Rules Sl
2003 No 1034 (as amended). A special advocate in
SIAC proceedings has, broadly speaking, two praicip
tasks: (i) to test the Secretary of State’s obpestito
disclosure of material to the appellant and seethéne
more can be moved from the closed to the opengbart
the proceedings; and (ii) to represent the interest
the appellant in any closed proceedings. Once a
special advocate has received closed material, his
ability to communicate with the appellant or his
representatives is severely curtailed (rule 36)he T
SIAC model has been adopted in various other
legislative contexts. It is not necessary to dbscr
these. They do not include applications for praiduc
orders under the 2000 Act.

There have been cases where, without an apfgic
statutory scheme, the court has asked the Attorney-
General for a special advocate. Examples are
Secretary of State for the Home Department v Rehman
in the Court of Appeal at [2003] UKHL 47 at [31]can
[32]; R v Shaylef2002] UKHL 11, [2003] 1 AC 247

at [34]; R v H[2004] UKHL 3, [2004] 2 AC 134 at
[22] (in the context of an ordinary criminal triaBnd

R (Roberts) v Parole Boaj@005] UKHL 45, [2005] 2

AC 738.

INR v Hat [22], Lord Bingham, giving the opinion of
the Appellate Committee of the House of Lords said,
in the context of a discussion about criminal s;ighat



99.

100.

101.

the court should not be deterred from requestirgy th
appointment of a special advocate to represent a
defendant in public interest immunity matters, veher
the interests of justice are shown to requirdHié said:
“But the need must be shown. Such an appointment
will always be exceptional, never automatic; a seur
of last and never first resort”. IR (Murungaru) v
Secretary of State for the Home Departmga06]
EWHC 3726 (Admin), Mitting J drew attention to the
fact that Lord Bingham’s comments were made in the
context of criminal procedure. That is true, bug w
doubt whether the court should be more willing to
request the appointment of a special advocateharot
contexts. InR (Roberts) v Parole Boardnot in the
context of a criminal trial), it is to be noted tHaord
Carswell said at [144] that the special advocate
procedure should be used only in “rare and excealio
cases” and as a course of last and never firsttreso
And Lord Woolf CJ said at [42] that what Lord
Bingham said iR v H “could be even more apposite
in the case of the [parole] board.

We accept, therefore, that there is powenéncburt to
request the appointment of a special advocatesof it
own motion. But that power should be exercised onl
in an exceptional case and as a last resort.

In deciding whether to request the Attornean&al to
appoint a special advocate, the court should have
regard to the seriousness of the issue that the bas

to determine. We accept that the consequencekdor
claimant of an order that requires him to disclose
sources (other than Hassan Butt) are very serious f
him. But as against that, the entitlement to disate

of relevant evidence is not an absolute right. One
important competing interest which may justify non-
disclosure is national security: sBetmeh and Alami v
UK (Application No 15187/03 (unreported)) at [37]
cited by Baroness Hale of Richmond S$ecretary of
State for the Home Department v NB®07] 3 WLR
681 at [62].

As Mr Nicol points out, even in a procedureich is
entirely ex parte,the court may consider that the
absent party is afforded a sufficient measure of
procedural protection by the obligation on the yart
who is present to lay before the court any matéhia
undermines or qualifies his case or which wouldsass
the absent party. Further, the court itself can be
expected to perform a role of testing and probimg t
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24,

25.

case which is presented. All these features migfga
the court that the procedure is fair and compligs w
article 6, even without a special advocate. Weldou
wish to place particular emphasis on the duty ef th
court to test and probe the material that is la&fbte it

in the absence of the person who is affected. ekidg
who conduct criminal trials routinely perform thigde
when they hold public interest immunity hearings.

102. A further relevant question is the extentwioich a
special advocate is likely to be able to furthee th
absent party’s case before the court. It may hedys
be possible for the court to form a view as to Hawy
realistically, a special advocate is likely to d#eato
advance the party’'s case. But sometimes, it is
possible. If the court concludes that the special
advocate is unlikely to be able to make a significa
contribution to the party’'s case, that is a relévaator
for the court to weigh in the balance. It shouldags,
however, be borne in mind that it is exceptional to
appoint a special advocate outside an applicable
statutory scheme.”

As counsel for the claimants have pointed out,unjodgment correctlyMalik was a
very different case from this. The court took thew that a special advocate was
likely to be of very little assistance. In theseamstances there is no advantage in
discussing the facts of that case in any detaie Wduld however note that Dyson LJ
said at [105] that it was true that a special adt®could “test and probe the evidence
and assessments of the officer, but so too cowddutige”. It was a case in which
counsel for the claimant had not asked for a spedsaocate and the court held,
obiter, that it was far from persuaded that the judgeld/txave been in error in not
asking for a special advocate of his own motion.

In Murungaru v SSHO2008] EWCA Civ 1015 this court quashed a requesta
special advocate. In the course of his judgmeith which Jacob LJ agreed, Sedley
LJ made some general, but we think for the most @aiter, observations on the
topic of special advocates: see [13] to [24], wHezaeferred t€Chahal v UK(1996)
23 EHRR 413Charkaoui v Minister of Citizenship and Immigratidq@007] 1 SCR
350, Scott v Scotf1913] AC 417 andRoberts For example he noted at [15] that the
Grand Chamber ilChahal held, at [131] to [132], that in order to satishe article
5(4) due process guarantee in national securitgyscas

“there are techniques which can be employed whioth b
accommodate legitimate security concerns ... andagebrd
the individual a substantial measure of procedusdice”.

He added that the United Kingdom's then rudimenpapcedures were held to fall
short of this standard. We accept the submissiatdenon behalf of the claimants that
by ‘techniques’ the court had particularly in mitneé use of special advocates.

Sedley LJ said at [20]:



“Although they do not arise directly in the preseate, there
are some larger principles which need to be banneind by
courts. The help of a special advocate is to betsoii, but
only if, the interests of justice require it itaslast resort if all
other means of doing justice fail (see Lord Binghank v H
[2004] 2 AC 134 822). Even disclosure of evidensenot a
universal right (see Lady Hale ihome Secretary v MR008]
AC 440 858ff). The availability of a special advteaan never
be a reason for reducing the procedural protectamsh the
law otherwise guarantees (see Lord WoolRioberts v Parole
Board 859). These, whether under art. 6 or at common law
may vary with the gravity of the potential consemes of the
proceedings (see Lord Bingham kome Secretary v MB
§24).”

Sedley LJ added at [21] that that summary refletitedviews of the Divisional Court
in Malik from which he quoted [101] and [102].

26. Sedley LJ also added at [22] that the questiadatik was whether the Crown Court
judge had erred in not asking for a special adwadhe Divisional Court holding that
he did not, whereas iMurungaruMitting J’s principal object in invoking the spetia
advocate procedure was to have the fairest posspiesentation of the claimant's
interests when the court came to examine the puiikecest justification advanced by
the state under Article 1 Protocol 1 of Europeamy@antion of Human Rights (‘the
ECHR’). It was a case in which there was a Pltittesite, of which Sedley LJ said:

“Because of the certificate the court will haveewmaluate the
material for itself. Mitting J, a judge with verymsiderable
experience in this problematical field, took theswithat a
special advocate would be of value to the couthis exercise
— not because a special advocate can represerdidimeant
(they cannot and do not purport to) but becausertghe can
probe the material independently and relieve tlogguof what
might otherwise resemble a partisan intervention.”

27. Sedley LJ added:

“23. The last of these considerations may, however,
negotiable. IrMalik the divisional court said:

“It is true that a special advocate could test and
probe the assessments of the officer, but so too
could the judge”

While | recognise the factuality of this propositjd
would temper it with a need to gauge the risk that
probing the material may draw the judge from the
bench into the arena.

24. One notes, too, that the decision of Mittingh Xhe
present case was before the divisional couiatik.
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Noting that Mitting J had drawn attention to thetfa
that Lord Bingham's comments R v H had been
made in the context of criminal procedure, the tour
commented:

“That is true, but we doubt whether the court
should be more willing to request the
appointment of a special advocate in other
contexts.”

The facts oMurungaruwere very different from bothalik and the instant cases. It
was, however, an example of a case in which thet cmncluded that it was not

necessary for a special advocate to be appointeédhan the court should look at the
documents. On the other hand, it is fair to obséhat the court said that, if (as the
judge had thought) questions of proportionality laaiden, it would have upheld his
decision. All thus depends upon the circumstaontdse particular case.

In the later case ofA,K,M,Q and G v HM Treasur{2008] EWCA Civ 1187, this
court, comprising Sir Anthony Clarke MR and Wilsand Sedley LJJ, held that there
was no reason in principle why a special advocat@dc not be appointed in a
particular case without statutory authority butttidnether it should do so or not
depended upon all the circumstances of the caseat4d&8]. There was no argument
about the relevant test and the court simply retetoMalik and said that the court
should only ask the Attorney General to appoinpecgl advocate in an exceptional
case and as a last resort. Sedley LJ wrote a jedfdissenting in part but not, we
think, on this question of principle.

The claimants submitted that a special advocateldhwe appointed as a matter of
course in cases of this kind because it is not@ppte for the judge to consider
material for himself without anyone representing thterests of the claimant who is
both permitted to see the documents and told tkes lod the case against him. They
said that there would otherwise be a risk thatjtiige would appear to enter the
arena in favour of the Secretary of State andgeastiould not be seen to be done.

None of the cases or the statements in them garsasfto hold that the judge must
never look at the documents but must always appmispecial advocate. On the
contrary they proceed on the basis that it is amlgn exceptional case and as a last
resort that a special advocate should be appointedhe course of the argument in
this case we were in effect asked to revisit teat.t We are of course bound by
decisions of this court but, whatever the test,di®es do not support the proposition
that a special advocate must always be appoinkdoreover, it is important to note
that the judge did not go so far in this case. tl@ncontrary, having stressed the value
of special advocates, as he was well qualified @9 since he has considerable
experience acting as a special advocate in difterentexts, the judge expressed his
conclusions thus at [68]:

“Second, in those cases and in cases 1 and 4sidawrfor the
reasons already given in this judgment that thetaeuikely to
be assisted by the appointment of an SAA to examine
negotiate and if appropriate make submissions abtether
further data can be disclosed without damage to pingic



32.

33.

interest. | am conscious that | have not seerltsed material
and that there is much to commend the defendantgestion
that whatever criteria the court adopts to decitherwan SAA
is needed, the court should examine the closed rialafer

itself before deciding on whether an SAA is needelagainst
that the directions hearing were designed to glavifiether an
SAA should be appointed or not and further delaseaching a
conclusion on this issue should be avoided if fdssiln the
light of my conclusions that Convention rights amegaged,
that the procedure should be as fair as possiluldteat there is
a reasonable possibility on the present statefofrimation that
use of an SAA could result in disclosure of furthdata |

consider it appropriate that | should make my retumew to
the Attorney General in this group of cases.”

The judge thus did not accept the submission thjatlge should never look at the

closed material first before deciding whether tpapt a special advocate. On the
contrary, he said that there was much to be saiddimg so in these cases but, among
other things, that to do so would cause delay.

In these circumstances we do not accept the sulnmidgat a special advocate should
always be appointed and that the court should nieedr at the documents first. On
the other hand, the essential duty of the couto isnsure that it acts fairly and, in
particular, that the hearing is fair to the partiesluding of course the claimants. In
our judgment, that is so whether fairness is carsdl at common law or in
accordance with the principles set out in the ECHRere was much debate in the
course of the argument as to whether article @®HECHR applied, either directly, or
as a result of the engagement of articles 8 or 3de now the recent decision of the
House of Lords irRB (Algeria) v SSH)2009] UKHL 10, especially at [86], [90] to
[91] and [168] to [179] where it was held that elgi6 did not apply to the decision to
make a deportation order. However, we do not thin&t it is necessary or
appropriate for us to analyse the possible circant&s in which the ECHR might
apply. That will depend upon the facts of parcutases. Whatever the position
with regard to the decision of the Secretary ote&taach claimant is entitled to a fair
hearing of his application for judicial review. this connection, the same principles
of fairness should apply in every case, whetheBG&IR applies or not. There may
however be cases in which issues of proportionalitgse, where it may be appropriate
to appoint a special advocate in circumstances hithwit would not otherwise be
appropriate to do so, as was recognised at fistamte in the very different factual
context inMurungaru

We accept the submission that the effects of asadfaf British nationality may be
serious for the applicant. This has been accegtertFayed (No 1)where Phillips
LJ said at page 787F-G:

“The refusal of British nationality to one who hagparently,
satisfied all the technical requirements ... is k& carry the
natural implication, both in this country and alipthat he has
attributes of background character and conduct thi
disreputable. | consider that these factors ghee dpplicants
stronger grounds for urging a duty of disclosureThe refusal
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of the benefits of naturalisation and the advenderénces that
will be drawn from such refusal are so serious, thata matter
of natural justice, an applicant should not beteiwith them
without a fair chance to meet the adverse casetlinaatens
that result.”

There are undoubted benefits in British nationaligor example it brings with it the
benefits of being a citizen of a member state ef European Union and entitles the
citizen to vote and to stand for and, if electeglcdime a Member of Parliament. In
her written submissions the Secretary of State g&stsshe keeps her communications
with the applicant confidential so that it is uphion or her to decide whether to make
the refusal of citizenship public. We naturallycegt that the Secretary of State
respects that confidentiality but we do not thihéttit is realistic that the result of the
application will not frequently become known.

The issues in particular cases may be different.sdme, perhaps many, cases the
issue may simply be whether the Secretary of Stetied rationally, in which case, at
any rate where she had available to her only littigerial, there may be no difficulty
in resolving the issues arising in a claim for gidl review fairly. In other cases, the
ECHR may apply and substantive issues of propatitynmay have to be resolved.
Different considerations may arise in such casébese are factors which must be
taken into account when the judge decides whetheequest the appointment of a
special advocate. It appears to us that the jsdgenclusion that the ECHR is
engaged was not made on a sufficiently case spdasis.

However, in order for us to determine these appéals sufficient for present
purposes for us consider the correct approach sescaf this kind generally. That
was the purpose of Collins J's order. We theref@teirn to the test. We have
concluded that it is open to us to give at leashesaconsideration to the test in
circumstances in which this appears to us to befiteecase in which the precise
nature of the test has been exposed to detailedieation. As we indicated above,
the test suggested by Miss Giovannetti was thgtezial advocate should only be
appointed if it is necessary to do so. We do hatkt that such an approach is
markedly different from that suggested in the cadasany event, it seems to us that
it will be necessary to appoint a special advoedtere it would be just to do so.
Given the very few cases in which these problensg aviz some 138 in four years in
circumstances in which about 100,000 applicatiensitizenship succeed each year,
these are exceptional cases. In our view theigdstst stated as being that a special
advocate should be appointed where it is just tosdp having regard to the
requirement that the proceedings must be fair @octhimant and to the Secretary of
State.

Appropriate directions

36.

In the course (and in the light) of the argumeng, mvade some suggestions as to
directions which might be appropriate in a caséhaf kind. Submissions were then
made on all sides as to how we might improve threctibons we had tentatively
proposed. In the light of those submissions, weshr@ached the conclusion that the
court considering what directions to make shoulkkeh@gard to the principles set out
below. They assume that permission to apply fdicjal review has been granted.



Although similar principles may be applicable a fhermission stage, we do not set
them out separately here in order to avoid makimgjidgment too cumbersome.

We now first set out the principles which it appetr us should be adopted and then
explain the reasons for some of them in the lighhe submissions which were made
to us.

)] The general principles are that a person whosecapipin for citizenship is
refused is entitled to be told the reasons fordéeision to refuse and that a
claimant who challenges a refusal to grant Britisttionality on the grounds
set out above is entitled to see all the materiaiclv the Secretary of State
considered when reaching her decision and/or uguohashe relies, whether
favourable or unfavourable to the applicant.

i) There are some exceptions to those general prawipl They apply or,
depending upon the circumstances, may apply t@a icewhich the Secretary
of State (a) refuses an application for Britishoradlity on the ground that she
is not satisfied that the applicant is of good ebter and (b) refuses to
disclose to the applicant for judicial review sooreall of the material upon
which she relied (‘the material’) and/or refuseggtee any, alternatively any
further, reasons on public interest grounds, indgdn particular on the
ground that to do so would put national securityiskt.

i) In case (b), the Secretary of State should considglér counsel, who should
consider the issue dispassionately, whether ippapriate for the trial judge
to have the assistance of a special advocate.

Iv) The principles to be borne in mind are these:

a) A special advocate should be appointed wherejiiss and therefore
necessary, to do so in order for the issues tebarmiined fairly.

b) Where the material is not to be disclosed and/bréasons are not to
be given to the claimant there are only two pobsés: (a) that the
judge will determine the issues, which may includebe limited to
issues of disclosure, by looking at the documemtssélf or herself or
(b) that he or she will do so with the assistarfce special advocate.

C) The appointment of a special advocate is, for exeniiely to be just
where there may be significant issues and/or aifgignt number of
documents. The position may be different whereettege very few
documents and the judge can readily resolve thgesssimply by
reading them.

d) All depends upon the circumstances of the particoéese, but it is
important to have in mind the importance of theislea from the
claimant’'s point of view, the difficulties facinghe claimant in
effectively challenging the case against him inropeurt and whether
the assistance of a special advocate will or magisist the claimant in
meeting the Secretary of State’s case and the ooartiving at a fair
conclusion.
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Vi)

vi)

viii)

e) These principles should not be diluted on the gdsusf administrative
convenience.

The Secretary of State should have those principlesind in deciding what

stance to take at the outset: viz whether to actiegit a special advocate
should be appointed, in which case she shoulddanthe court to ask the
Attorney General to appoint a special advocateylwther to invite the judge
to read the documents before deciding what stégkia

In the latter case the judge should receive subomssfrom the parties (if
necessary oral submissions) as to what course tshershould take. The
Secretary of State should ordinarily indicate t® thaimant and to the court in
broad terms how many documents the judge is beikegdato read.

If the judge decides to read the documents, inrdadeonsider whether or not
a special advocate should be appointed, the Sect&tate should not make
oral or written submissions in such a case but Ishowclude a short note

merely identifying the key pages or documents iheorto direct the judge to

the relevant material and briefly stating the gesimpon which it is said that
the material should not be disclosed or reasomgrtirer reasons should not be
given. The Secretary of State should ensure theglavant material which is

available to her, whether favourable or unfavowaty the claimant, is

disclosed to the judge. The judge should apmypfinciples in paragraph iv)

above. He or she may think it just to requestappointment of a special
advocate if he or she is in doubt.

The judge should then decide how to proceed in liget of all the
circumstances of the case and after hearing ol spbmissions.

If the judge decides that a special advocate shbalgppointed he or she
should request the Attorney General to appointexigpadvocate to assist the
court. The role of the special advocate is thanidied in the cases; it is not
the same as amicus curiae

We add these points by way of further explanatibsame of the principles in the
light of the detailed submissions we received.

)

In iii) we have added the word ‘dispassionately’prder to underline the duty
of counsel for the Secretary of State to considembatter in order to assist the
court, rather as counsel for the prosecution do@sdriminal trial.

In iv)c) we added ‘for example’ because the twoetyf case to which we
refer are indeed no more than examples. There lmeagases in which the
court would think it just to appoint a special adate in other circumstances,
as for example where no or no significant reas@ve lbeen given or where it
might be appropriate for consideration to be giv@rmaking a request for
further documents. Moreover, judges should beanimd the warning that a
case may not be as open and shut as it appearsieserell known warning of
Megarry J inJohn v Reeg1970] 1 Ch 345 at 402. Since all ultimately
depends on the circumstances, it is not possiblereadict all possible
circumstances in advance. We accept the point nwadéehalf of the



claimants and alluded to by Sedley LJ at [23Mafrungaruquoted above that
the judge should not be or appear to be drawnthmtoarena. Judges should
have that consideration in mind throughout Howgewe do not think that
judges should never look at documents for themsedwel without assistance
in order to decide, for example, whether they sthobk disclosed. As
indicated above, CPR 31.19(6)(a) contemplates ggbcthat and it is a course
which has been familiar to English judges at lesaste Conway v Rimmer
[1968] AC 910and which is commonly performed when considering Pl
applications in criminal cases. However, contrdoy the submissions
originally made on behalf of the Secretary of St@khough not by Miss
Giovannetti) we do not think that it is appropridte the judge to receive
submissions from counsel on behalf of the SecraihBtate in the absence of
either counsel for the claimant or a special adiec&Ve do not think that it is
appropriate for the judge to test and probe theer@twith the benefit of
counsel for only one side. We initially thoughatht might be appropriate for
the judge to look only at the material and not égeive any explanation.
However, on balance, we have concluded that thgejuhould be furnished
with a short document stating the grounds on witiéh said that the public
interest requires either that reasons or furthasars should not be given or
that material should not be disclosed. In the exntof disclosure,
CPR31.19(3)(b) contemplates (indeed requires) gegcithat. We see no
injustice in this approach. It is to avoid evemassibility that it might be
thought that the judge was entering the arena ensae that it seems to us
that the example to which we refer in c)iv) as aareple of a case in which
the judge might take such a course is where thereexry few documents and
the judge can readily resolve the issues one wahewother by reading the
material and without the assistance of a specibeate. If the judge has any
doubt, he or she will no doubt conclude that fassmand justice require him or
her to request a special advocate.

1)) As to c)vi), we think that the parties should benpiged to make open
submissions on the question whether the judge dHoak at the documents in
the first instance or appoint a special advocatmediately. Whether oral
submissions will be necessary depends upon thensgtances of the case.

iv) As to c)ix), we do not think it is necessary to seit the various roles
performed by special advocates. They are well istded and include taking
instructions from the claimant, but only before #pecial advocate sees any of
the closed material, considering whether furthezudeents are required and
whether gisting is possible, discussing the problemith counsel for the
Secretary of State, making appropriate submisgmitise court and testing and
probing the evidence as the special advocate thinks

39. If these principles are adopted, the decision efjtlige will involve the exercise of a
discretion, which we would not expect to be revidwethis court, except on the very
limited grounds appropriate in such a case.

A v United Kingdom

40.  After writing the above we became aware of the sieni of the Grand Chamber of
the European Court of Human Rights (‘the ECtHR’)tive case ofA v United
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Kingdom Application 3455/05, which was handed down on Rébruary 20009.
Because it appeared to be relevant or potentialgvant to the issues in this appeal,
we invited the parties to make submissions relatnigy and they have done so. Each
contends that it strengthens the submissions tregenat the hearing of the appeal.
Thus some claimants say that it leads to the cermiuhat a special advocate should
be appointed in every case, whereas the Secret@iate says that it underlines the
general approach of the ECtHR that all depends tip@gircumstances.

The case oA v United Kingdonarose out of the detention of A and ten other nén-U
nationals who had been detained under the Antiefism, Crime and Security Act
2001 (‘ATCSA"). The House of Lords held at [2004KHL 56, [2005] 2 AC 68, that
the detention was disproportionate and discrimnyatdt granted an order quashing
an order derogating from the ECHR and made a daarthat section 23 of ATCSA
was incompatible with articles 5(1) and 14. ThdHl reached the same conclusion
with regard to article 5(1): see [190]. It decidbet it was not necessary for it to
consider article 14. For present purposes we @meezned only with the conclusions
and reasoning of the court on a different questiamely the applicants’ case that the
United Kingdom was in breach of article 5(4) of tB€HR by reason of the lack of
disclosure of material except to special advocat#s whom the detainee was not
permitted to consult: see [195]. The case advamadthat article 5(4) imported the
fair trial guarantees of article 6 commensuratdhie gravity of the issue at stake. It
was argued that, while in certain circumstancesight be permissible for a court to
sanction non-disclosure of relevant evidence tandividual on grounds of national
security, it could never be permissible for a coassessing the lawfulness of
detention to rely on such material where it boreisieely on the case the detained
person had to meet and where it had not been destlceven in gist or summary
form, sufficiently to enable the individual to knothe case against him and to
respond. In all the applicants' appeals, excegitdhthe tenth applicant, SIAC relied
on closed material and recognised that the appfcavere thereby put at a
disadvantage.

It can thus be seen that the question for decisias different from that in the instant
appeals because it concerned an alleged violatiartiole 5(4) in the context of cases
against individuals who were detained in circumstanwhere English law provided
them with the assistance of special advocates hatenit did not always provide even
a gist of the case against them. The court waghsoefore considering a case like
these, where (as explained above), although retosgtant British citizenship is a
serious matter, the applicant is not threatenell aidlenial of or interference with his
or her liberty. On the other hand in at least ohghese cases, namely AS, the
Secretary of State has refused to provide evestaofithe case against the claimant.
In our judgment, although the court was not correidea case like these, some of the
principles it identified are relevant to these ape

In so far as they are relevant for present purpdasisssufficient to summarise the
principles adopted iA as follows:

) Article 5(4) provides alex specialisin relation to the more general
requirements of article 13: sdghahal at [126]. It entitles an arrested or
detained person to institute proceedings bearingtlen procedural and
substantive conditions which are essential for ‘efulness’ of his or her
deprivation of liberty. The notion of ‘lawfulnessnder article 5(4) has the
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same meaning as in article 5(1), so that the adest detained person is
entitled to a review of the ‘lawfulness’ of his detion in the light not only of
the requirements of domestic law but also of thev@ation. See [202].

The requirement of procedural fairness under artifll) does not impose a
uniform, unvarying standard to be applied irrespecdf the context, facts and
circumstances. Although it is not always necesdhit an article 5(4)

procedure be attended by the same guaranteessasrdguired under article 6
for criminal or civil litigation, it must have a glicial character and provide
guarantees appropriate to the type of deprivatiohberty in question. See

[203].

Thus the proceedings must be adversarial and nways ensure ‘equality of
arms’ between the parties. An oral hearing maydxessary, for example in
cases of detention on remand. Moreover, in remeaskes, since the
persistence of a reasonable suspicion that thesadquerson has committed an
offence is a conditiorsine qua nonfor the lawfulness of the continued
detention, the detainee must be given an oppoyt@fiectively to challenge
the basis of the allegations against him. This memuire the court to hear
witnesses whose testimony appeanisna facieto have a material bearing on
the continuing lawfulness of the detention. It mago require that the
detainee or his representative be given acces®dontkents in the case-file
which form the basis of the prosecution case agains See [204].

Even in proceedings under article 6 for the deteatmon of guilt on criminal
charges, there may be restrictions on the riglat fiolly adversarial procedure
where strictly necessary in the light of a stroogrdervailing public interest,
such as national security, the need to keep seerétin police methods of
investigation or the protection of the fundamentghts of another person.
There will not be a fair trial, however, unless atifficulties caused to the
defendant by a limitation on his rights are suéfitly counterbalanced by the
procedures followed by the judicial authoritiesee$205].

Thus, while the right to a fair criminal trial undarticle 6 includes a right to
disclosure of all material evidence in the possessif the prosecution, both
for and against the accused, the ECtHR has hetdittinaight sometimes be
necessary to withhold certain evidence from thesme$ on public interest
grounds. So for example asper v UK[2000] ECHR 27052/95 at [51] to
[53] it found that the limitation on the rights dhe defence had been
sufficiently counterbalanced where evidence whi@s welevant to the issues
at trial, but on which the prosecution did not mdgo rely, was examinegi
parte by the trial judge, who decided that it should betdisclosed because
the public interest in keeping it secret outweigkteal utility to the defence of
disclosure. Importantly, in finding that there Hagkn no violation of article 6,
the ECtHR considered it significant that it was til judge, with full
knowledge of the issues in the trial, who carrietitbe balancing exercise and
that steps had been taken to ensure that the @efeae kept informed and
permitted to make submissions and participate endicision-making process
as far as was possible without disclosing the radterhich the prosecution
sought to keep secrelasperat [55] to [56]. By contrast, ifedwards and
Lewis v the United Kingdommos 39647/98 and 40461/98, at [46] to [48] 46-
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48, ECHR 2004-Xthe ECtHR held that aex parteprocedure before the trial
judge was not sufficient to secure a fair trial vehéhe undisclosed material
related, or may have related, to an issue of fauchvformed part of the
prosecution case, which the trial judge, rathenttiee jury, had to determine
and which might have been of decisive importanceht® outcome of the
applicants' trials. See [206].

In a number of other cases where the competingigublerest entailed
restrictions on the rights of the defendant intretato adverse evidence, relied
on by the prosecutor, the Court has assessed thentexo which
counterbalancing measures can remedy the lackubf adversarial procedure.
For example, it has held that it would not necelgsde incompatible with
article 6 for the prosecution to refer at trial depositions made during the
investigative stage, in particular where a witnesfused to repeat his
deposition in public owing to fears for his safeifythe defendant had been
given an adequate and proper opportunity to chgdleéhe depositions, either
when made or at a later stage. It emphasised, fewiaat where a conviction
was based solely or to a decisive degree on demusithat had been made by
a person whom the accused had had no opportunigkamine or to have
examined, whether during the investigation or & tial, the rights of the
defence would be restricted to an extent incomfgwith the guarantees
provided by article 6. See [207].

Similarly, in Doorson v Netherlandgl996] ECHR 20524/92 at [68] to [76],

the ECtHR held that there was no breach of arficl@here the identity of

certain witnesses was concealed from the defendanthe ground that they
feared reprisals. The fact that the defence coumnsehe absence of the
defendant, was able to put questions to the anongmatnesses at the appeal
stage and to attempt to cast doubt on their rdiakand that the Court of

Appeal stated in its judgment that it had treatedldvidence of the anonymous
witnesses with caution was sufficient to countabeé the disadvantage
caused to the defence. The ECtHR emphasised tmatvéction should not be

based either solely or to a decisive extent on ymouns statements. In each
case, the ECtHR emphasised that its role was tertast whether the

proceedings as a whole, including the way in whagldence was taken, were
fair. See [208]

The ECtHR has referred on several occasions tpdhsibility of using special
advocates to counterbalance procedural unfairnassed by lack of full
disclosure in national security cases, but it heagen been required to decide
whether or not such a procedure would be compaiiftle either article 5(4)
or article 6 of the ECHR. See [209].

In Chahalthe applicant was detained under article 5(1)(fjdaeg deportation
on national security grounds and the Secretary t#HteSopposed his
applications for bail anttabeas corpusor reasons of national security. The
ECtHR recognised at [130] to [131] that the useaffidential material might
be unavoidable where national security was at stakeneld that this did not
mean that the executive could be free from effectiontrol by the domestic
courts whenever they chose to assert that natsswlrity and terrorism were
involved. The court found a violation of articled®(n the light of the fact that
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the High Court, which determined thabeas corpuapplication, did not have
access to the full material on which the SecretafryState had based his
decision. At [210] the ECtHR quoted this passagmiChahatl

“[The Court] attaches significance to the fact thatin
Canada a more effective form of judicial contros teeen
developed in cases of this type. This exampletriss
that there are techniques which can be employedhwhi
both accommodate legitimate security concerns atheut
nature and sources of intelligence information aed
accord the individual a substantial measure of gutacal
justice”

At [215] the ECtHR described the procedure befo®CS which involved
special advocates but not the individual’'s courssading the material relied
upon by the Secretary of State. At [216] it rederto the existence of what it
had earlier accepted as being a ‘public emergem®atening the life of the
nation’ and to the strong public interest in maimtay the secrecy of the
state’s sources of information.

Balanced against these important public interéstaiever, was the applicants'
right under art 5(4) to procedural fairness. Hgviegard to the dramatic
impact of the lengthy and apparently indefinite ridegiion of liberty on the
applicants' fundamental rights, article 5(4) musport substantially the same
fair trial guarantees as article 6 in its criminapect. See [217].

Against that background, it was essential that ashmnformation about the
allegations and evidence against each applicantdigatosed as was possible
without compromising national security or the safef others. Where full
disclosure was not possible, article 5(4) requitkdt the difficulties this
caused were counterbalanced in such a way that aggaicant still had the
possibility effectively to challenge the allegatomgainst him. See [218].

As a fully independent court, which could examitietlze relevant evidence,
both closed and open, SIAC was best placed to erthat no material was
unnecessarily withheld from the detainee. In tbtag;nection, the special
advocate could provide an important, additionaégafrd through questioning
the state's witnesses on the need for secrecynaodgh making submissions
to the judge regarding the case for additional ldgae. On the material
before the ECtHR, there was no basis for findireg #xcessive and unjustified
secrecy was employed in respect of any of the eqpis' appeals or that there
were not compelling reasons for the lack of disstesn each case. See [219].

The special advocate could play an important moleounterbalancing the lack
of disclosure and the lack of a full, open, adveatdearing by testing the
evidence and putting arguments on behalf of theide¢ during the closed
hearings. However, the special advocate couldpediorm this function in
any useful way unless the detainee was providel sufficient information
about the allegations against him to enable higivte effective instructions to
the special advocate. While this question must dmdeéd on a case by-case
basis, where the evidence was to a large extecibded and the open material
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played the predominant role in the determinatibpuld not be said that the
applicant was denied an opportunity effectively thallenge the

reasonableness of the Secretary of State's beltefaspicions about him. In
other cases, even where all or most of the undelygvidence remained
undisclosed, if the allegations contained in theromaterial were sufficiently
specific, it should have been possible for the iappt to provide his

representatives and the special advocate withnrdton with which to refute

them, if such information existed, without his hayito know the detail or

sources of the evidence which formed the basibehtlegations. (The ECtHR
gave some examples.) Where, however, the operriaiatensisted purely of

general assertions and SIAC's decision to uph@démtification and maintain
the detention was based solely or to a decisiveegegn closed material, the
procedural requirements of article 5(4) would netshtisfied. See [220].

Having identified the relevant principles in thediof case before it, namely that of
detention, the ECtHR then considered the case dfi @adividual applicant. Not
having seen the closed material, it could not afrse say whether a sufficient gist of
the whole case against each person had been govdnnt. However, as we
understand it, it did not ask to see the closecern@tbut focused only on the open
material and the conclusions of SIAC. Of the ntases in which complaints under
article 5(4) had been held to be admissible, itsatered that in five cases the
allegations were sufficiently detailed to permik thpplicants to challenge them
effectively, so that there had been no breachtafl@rs(4): see [222]. By contrast in
the case of two of the applicants, although theass wpen evidence of large sums of
money moving through his bank account and of ineolent in raising money
through fraud respectively, there was no evidenbehvallegedly provided a link
with terrorism: see [223]. Also, in the case o tlemaining two applicants, SIAC
had indicated that the evidence against them waeliato be found in the closed
material which they were not in a position effeetywto challenge: see [224]. An
infringement of article 5(4) was thus found in tteese of four applicants.

The above analysis shows that the ECtHR consideek elass of case separately.
The issues in this class of a case are a far o fihe issues which arise in the
criminal cases discussed by the ECtHRANn Moreover, without in any way
minimising the effect of being refused British z&nship, the consequences of a
deprivation of (or even interference with) libegse plainly very much more serious.
In these circumstances we do not think that theaggh of the ECtHR in criminal
cases or in cases of deprivation or interferendg berty can or should be applied
directly to this class of case. That is not to $lagt, as explained earlier, each
individual is not entitled to a fair hearing of tapplication for judicial review. It is
indeed to precisely that end that we have triedetase a fair procedure in this type of
case.

We are not persuaded that the decisiodim United Kingdomeads to a different
approach. Thus, depending upon the circumstaitossl be appropriate for a judge
either to look at the documents and decide whetheiot to request the appointment
of a special advocate or not to look at the docusmand to decide to make such a
request. In our judgment, if the procedure we hdeatified is adopted, the judge,
who is of course entirely independent of the partiwill be able to make an
independent decision in order to enable each cabe dealt with fairly. He or she
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will neither be nor be seen to be in any way phlteécause the process we envisage
will not involve the Secretary of State making sugsions to the judge at that stage.

Those conclusions are subject to this. We receghiat, albeit in a different context,
in trying to arrive at a fair balance between tlagtips, the ECtHR naturally places
importance on the individual being told the gisttioé case against him, even if he
cannot be told it all and cannot be given releviuments. It does appear to us that
the less information given to the individual the rmndikely it is that the judge will
conclude that the individual should have the beéndfithe assistance of a special
advocate.

In the upshot our essential conclusions are seabl87], as explained at [38] and to
some extent amplified at [46] and [47] above.

Application to the facts

49.

Although many of the conclusions we have set outvabare consistent with the
views expressed by the judge, we have formulateoh tbtomewhat differently and the
procedure adopted before the judge, through nd tduhis own, was not quite the
same as we have contemplated. As to the individasés, the judge noted at [65]
that, although there were differences between tlieencourt had not been invited to
distinguish between them by either side. It appéars that in these circumstances
the most appropriate course now is for all the sasée remitted to the judge (or, if
he is not available, another judge) for consideratf each of them in the light of the
principles we have set out above. It follows thatallow the appeal of the Secretary
of State in the cases in which she is the appefladtwe allow the appeal of FM. We
stress, however, that we are not expressing any ageto whether a special advocate
should or should not be appointed in any of thdi@dar cases, although (without
looking at the particular facts) it does seem taupresent that there is likely to be
much to be said for such an appointment and theigpom of an appropriate gist in
the case of AS in which no such gist has yet beeviged.

ANNEX A

Claimant Reasons for refusal Immigration Permission Key document

status status references
As before | in Supplementary
Blake J Appeal Bundle

AHK

“association with Iranian| 27.10.99 Adjourned Decision letters:
elements hostile to BritishIRL as refugee | for pa2, p27
national interests” 1.08.07 permission
Wife and Statement
Granted directions Claimant: p20
citizenship 24.04.08
HHJ Grounds: p8
Hickinbottom




AOS: p56

GA “past activities on behalf| 1995 ILR as Paper refusal| Decision letters:
of the... DHKP-C which | refugee with 18.02.08 p73, p74
IS spouse and HHJ
proscribed” children Hickinbottom | Correspondence

Family members Claimant: p85
On 24th January 2000 | granted
you participated in the | citizenship Grounds: p78
occupation of the Goethe
Institute in London with AOS: p114
ten other persons, during
which time leaflets
referring to and seeking
support for the DHKP-C
prisoners were
distributed.
[supplementary bundle aft
[126])

AS “it would be contrary to Lodged Decision letters:
the public interest to give 4.09.08 pl71, p175
reasons in
this case” Statement

Claimant: p181
Grounds: p141
AOS: p189

MH “association with known | 5.9.00 Granted Decision letters:
Islamist extremists, Arrives UK 18.1.08 p218, p238
including a number who | 24.03.03 Collins J
have been arrested underlLR marriage Correspondence
anti-terrorism legislation” Claimant: p208,
“involvement in the p212, p219
procurement of false
documents” Grounds: p201

AOS: p245
FT & NT | “association with the Resident in UK | Granted Decision letters:
PKK prior to the group’s | since 1991 12.02.08 p299, p300
proscription” 13.11.99 DHCJ
Both recognised | Supperstone | Statements

“In 1991 FT was arrested
for causing criminal
damage during a PKK
demonstration at the

l as
refugees

Claimant: p319,
p323, p331, p335

Correspondence




Turkish Embassy in
London. Between 1994
and 1998 FT's house wa
used as a contact address
by several leading PKK
activists.

Between mid 1998 and
late 1999 NT was in
contact with senior PKK
activists. He attended a
PKK training camp and
was working on behalf of
the PKK in Londorf
(supplementary bundle g
[308-309])

[72)

—*

Claimant: p288

Grounds: p 266,
p312

AOS: p304




