FEDERAL MAGISTRATES COURT OF AUSTRALIA

SZMLD v MINISTER FOR IMMIGRATION & ANOR [2008] FMQB06

MIGRATION - Visa — Protection (Class XA) visa — Rgke Review Tribunal
— application for review of decision of Refugee Rew Tribunal affirming
decision not to grant protection visa — citizenG#fina claiming well-founded
fear of persecution for reason of being a Falun gspractitioner — whether
Tribunal failed to comply wittMigration Act 1958 Cth) s.424A — credibility —
interpreter — where no transcript of hearing predid- whether Tribunal failed
to comply with Migration Act 1958 (Cth) s.91R(3) — discretion — no
jurisdictional error.
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(1) The Application is dismissed.

(2) The Applicant is to pay the First Respondent’s €diged in the sum of

$7,400.00.

SZMLD v Minister for Immigration & Anor [2008] FMCA606

Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1619 of 2008

SZMLD
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Application

1. The Applicant, a citizen of the People’s RepublicGhina, asks the
Court to set aside a decision of the Refugee ReWgwunal made on
1% May 2008. The Tribunal affirmed a decision of tegate of the
Minister not to grant the Applicant a protectiosai

2. The Applicant asks the Court to remit his applimatio the Refugee
Review Tribunal, which would involve an order inetmature of
mandamus. In order to make such an order, the Goautd need to
make an order in the nature of certiorari, quashimg Tribunal’'s
decision.

3. In his application, the Applicant claims that thibtinal fell into error
in two ways.
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First, he claims that the Tribunal did not assdssapplication fairly
and did not comply with the requirements of s.424he Migration

Act. In his reference to having been denied an dppdy to explain

matters that caused the Tribunal to refuse hisi@dpin, it is clear that
the Applicant is in fact claiming that the Triburfalled to comply with
the requirements of s.424A of the Act.

The Applicant’s second ground complains that thbuiral asked him

guestions about Falun Gong that were too diffianid failed to assess
such things as his particular background, his le¥e&ducation and the
level of his understanding of Falun Gong.

Background

6.

The Applicant arrived in Australia orf"4July 2007. He applied for a
Protection (Class XA) visa on $3\ugust 2007, claiming to have been
arrested and detained by the police as a resuiisopractice of Falun
Dafa, also known as Falun Gong.

The Department of Immigration and Citizenship iaditthe Applicant
to attend an interview with an officer of the Depsent on 1f
October 2007, which was later postponed td" 1Bctober. The
Applicant attended the interview.

A delegate of the Minister for Immigration and é&nship refused his
application for a protection visa off' 8lovember 2007. The delegate
was not satisfied that the Applicant had demoretrétat he had a real
chance of being targeted for persecution for psagi Falun Gong
whilst in China.

The delegate said:

His periods of detention were of short duration aesulted in no
charges or further punishment. After July 2005, dpplicant was
able to continue with his practice of Falun Gonghoeut further
periods of detention, continue with his same enmmém and live
at the same address without being located by thkoaities for
any mistreatment.

The applicant departed China using his own validgpert as the
holder of a sponsored Business visa. There is ndepge to

SZMLD v Minister for Immigration & Anor [2008] FMCA606 Reasons for Judgment: Page 2



10.

11.

indicate the applicant had any difficulties in oioiag his
passport:

The Delegate noted that the Applicant had partteghan Falun Gong
whilst in Sydney, but found:

Whilst | accept that he may have participated irole play and
participated in home meetings with a Falun GbirgCampsie, |
am not satisfied that his level of activity would of sufficient
interest to the authorities back in Chifa.

After his application for a protection visa wasus#d on 8 November
2007, the Applicant applied to the Refugee Reviewbuhal for a
review of that decision. The Tribunal received hplication at its
Sydney Registry on 39November 2007. A migration agent, Billie Shi,
acted for him.

Application for review by the Refugee Review Tribural

12.

13.

14.

15.

The Tribunal wrote to the Applicant on " ®ecember 2007, inviting
him to attend a hearing on 8January 2008. The Applicant did not
attend the hearing. An officer of the Tribunal p¥ened the
Applicant's migration agent on £1February 2008 to inquire if she had
received the invitation to attend the hearing. &gent, Ms Shi, said
that she had not.

That same day Ms Shi faxed a letter to the Tribuadlising that no

hearing invitation had been received and askedh®opportunity for

the Applicant to attend a hearing. Or"1Rebruary 2008 the Tribunal
advised Ms Shi that it had cancelled handing dowdeeision and

scheduled a hearing foriMarch 2008.

On 10" March 2008 Ms Shi forwarded to the Tribunal a refiee from
a Falun Gong practitioner and some photographiefpplicant at a
Falun Gong activity.

The Applicant attended the hearing off March and gave evidence with
the assistance of an interpreter in the Mandanguage. He provided his
Chinese passport to the Tribunal. He also providedhe further

! See Court Book at page 53

Zsic

3 Court Book at 54
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references from Falun Gong practitioners and aoleardbout a Falun
Gong demonstration that took place in Sydney*b@dtober 2007.

The Refugee Review Tribunal decision

16.

17.

18.

19.

The Tribunal signed its decision on"22pril 2008 and handed the
decision down on*iMay 2008. The Tribunal affirmed the decision not
to grant the Applicant a Protection (Class XA) visa

In its Decision Record the Tribunal set out a detasummary of the
Applicant’s evidence. The Tribunal put a numbercohcerns to the
Applicant at the hearing:

The Tribunal outlined concerns it had with his evide and told
him he could comment or respond at the hearinghawriting or

the hearing could be adjourned. He stated he wdbngito

respond straight awa.

The Tribunal then put a number of matters to theliant and he
replied. The Tribunal noted:

The Tribunal again asked whether he wanted to carhroe
respond and have further time. He stated he waes tha Tribunal
would make a fair and just decision. He had not enagp
anything or embellished evidente.

The Tribunal set out in its Decision Record detafigthe independent
evidence that it had consulted about Falun Gorgntdrom the Falun
Gong Website.

The Tribunal’s findings and reasons

20.

21.

In its findings and reasons, the Tribunal accepbed the Applicant
holds Chinese nationality, based on his protectisa application, his
Chinese passport and the absence of any contidications.

The Tribunal noted the Applicant’s claim to feargezution because
he is a Falun Gong practitioner and that he hatcgaated in Falun

4 Court Book 143
® Court Book 145
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Gong events in Australia. The Tribunal did not gtale Applicant’s
claims, saying:

However, after consideration of the evidence cubivdly the
Tribunal does not accept that the applicant is auRaGong
practitioner or that the applicant will be percedves such by
anyone. The Tribunal finds that he fabricated tliaim to
establish a basis for refugee status. The Tribueakched this
conclusion based upon the following findifigs.

22. The Tribunal then set out those findings underfdiewing headings:
* His account of his experiences in Australia
» Discussion of a significant concept from Zhuan Ralu
» His account of his experiences in China

* The applicant’s passport

23. Under the headingSummary” the Tribunal made a comprehensive
rejection of the Applicant’s claims to be a Faluon@ practitioner:

The Tribunal finds that the applicant improvisedicis when his
evidence was tested, as discussed above. The atibods that
he is not a credible witness.

The Tribunal rejects the applicant's claimed inwshent in Falun
Gong in China. The Tribunal does not accept thah&e practised
since 2005; was harassed at his business and hadstuck
destroyed because he was a Falun Gong practiticensal; was then
under police surveillance. The Tribunal does nategt that he had
any difficulties getting his passport and in depagtChina legally;

or that he departed China because of a fear of harne Tribunal

does not accept that it cost over 100,000 rmb fon to leave
China. The Tribunal does not accept that the applis name was
on a blacklist or that the Chinese authorities had; interest in
him. The Tribunal concludes that the applicant diot have a
genuine fear of persecution for any reason at all.

Given the evidence on these matters set out eaitiethis
decision, the Tribunal does not accept that theliappt's few
activities in Australia show he developed an inderm Falun
Gong in Australid.

® Court Book 148
" Court Book 153
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24,

25.

26.

27.

28.

29.

The Tribunal did not accept that the Applicant la#tgnded some of the
Falun Gong activities in Australia which he hadroked. It accepted that
he had participated in a public event GhQctober 2007 and had taken
part in public exercise sessions at Campsie NS¥Woroccasions.

The Tribunal was sceptical of the reasons for theplikant's
attendance at the exercise sessions in Campsigaahd

The applicant’s lack of credibility leads the Trial to conclude
that his attendance at the Campsie rotunda waslysdte the
purposes of a photo opportunity and not becausedsea Falun
Gong practitioner. The Tribunal gives no weightlie statements
by Yin and Chen as evidence of his participatiofratun Gong.
The applicant’s lack of credibility leads the Trial to conclude
that his participation at the 1 October 2007 ewveass not in good
faith: his attendance was solely for the purposésaophoto
opportunity and not because he was a Falun Gongtfiraner or
had an anti-CCP political opiniof.

The Tribunal concluded that this conduct by the liggmt was engaged
in for the purposes of strengthening his claim ¢oabrefugee and the
Tribunal said that it disregarded this conducteapiired by s.91R(3) of
the Migration Act.

The Tribunal then proceeded to deal with what iscdéed as the
Applicant’s “Sur plus claim”? The Tribunal considered the fact that
two photographs of the Applicant at the Falun Gawgnt on T
October 2007 had appeared on a Website called tlam@gsMin Net
Information site. The Tribunal noted that the Appht's agent had
handed over to the Department at the interview 8h Qctober 2007

evidence of the publication of those photos.

The Tribunal considered whether the publicatiorthaise photographs
would give rise to the Applicant being identifiegd Ghinese authorities
as having participated in the Falun Gong activiigl accordingly being
perceived as a Falun Gong practitioner or havingrarCCP political
opinion.

The conclusion that the Tribunal came to was thatgublication of
those photographs on the Internet would not ledthdb perception by

® Court Book 154
° Ibid. Clearly, this is a typographical error and the il is referring to aur placeclaim.
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the Chinese authorities. The Tribunal's reasongHhisr conclusion was
summed up this way:

In sum, the applicant’s lack of public profile, kaof identification
on that website, and lack of subsequent identiicatlead the
Tribunal to conclude that there is not a real charthe applicant
will be identified by the Chinese authorities asving

participated in the event on 1 October 2007 in Aaligt.*°

30. The Tribunal was not satisfied that the Applicaad la well-founded fear
of persecution for one or more of the Conventicasoms and affirmed
the decision not to grant the Applicant a Protec({lass XA) visa.

Application for judicial review

31. The Applicant commenced proceedings in this Conr24" June 2008
when he filed an application and an affidavit irpgort. He has not
filed any further documents.

32. The Minister filed a Response off 3uly 2008, opposing the Orders
sought. The Minister filed a written outline of soissions, prepared
by Mr Godwin of counsel, on ¥50ctober 2008.

33. The Applicant attended Court on the hearing dat mlade an oral
submission with the assistance of an interpreterthe Mandarin
language. He told the Court that his migration agkd not give the
full grounds of his claim to the Refugee Reviewbtinal. He said that
it was not the case that he did not answer thetigmes about Falun
Gong but that his answers differed from the Tribulamber’s view
and the Member thought he was wrong. He said tleabrne can
explain the Falun Gong bodhuan Falunproperly except Master Li.
He said that the RRT was unfair to him. Becausehef language
barrier he was not able to grasp what he was kashkgd.

34. After Mr Godwin, who appeared for the Minister, haddressed the
Court about the Tribunal's finding that the Apphta conduct had to
be disregarded under s.91R(3) of the Act, the Appli told the Court
that he did not agree with the Tribunal’s findingtbat issue. He said it

19 Court Book 155
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was his migration agent who had gone to that pdaicWebsite and
accidentally found the two photographs of the Aqxotit.

35. The Applicant told the Court that when he felt secabout his safety
in China he would return there.

36. In the Applicant’s affidavit filed in support of $iapplication, the
Applicant claimed:

| think my application was not fairly assessed bg tRRT
Member. All the reasons are listed in the attachegupeal
application form**

37. The application sets out two grounds:

(1) My application wasnt assessed fairly. The memdbidnt
invite me to comment on the issues he used toerafuys
application after the interview. In his decisionttée he
mentioned that he had mentioned to me whether dlatke
more time to give him the answers or explanati¢hsst |
didnt understand that question from a legal poisg¢condly |
think the interpreter had translated differently asdidnt
recall that | was asked that question at all. As Miember
had made a decision based on my answers during the
interview without giving me an opportunity to expldhe
doubts in his mind about my application after thierview, |
think it is not a fair decision. | knew about theqquirement
under the Act 424, that every officer should gighler client
an opportunity to explain the information the a#ficheld in
his hands and he would make an unfavourable decisio
because of those (that) information. The RRT Mermdlubrt
let me know those (that) information or let me c@miron
those (that) information, neither had he asked mexplain
in writing after the interview. Given this reasorthink the
RRT has made a jurisdiction error.

(2) By assessing an application the RRT membefdilesl to go
to the details or overlooked the details of myatitan. The
questions about Falun Gong he had put to me was too
difficult that not many Falun Gong practitioners utd
answer. He failed to assess my particular backgdosunch as
how many years | have practiced, my education lamdlmy
understanding level to Falun Gong etc.

1 Applicant’s affidavit filed on 24 June 2008 at agraph [1]
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38. The Applicant’s oral submissions touched periphgrah the matters
in his application.

The First Respondent’s case

39. The First Respondent, the Minister for Immigratiand Citizenship,
filed a Response on™3July 2008, opposing the orders sought and
addressing the Applicant’s grounds for these resison

a) the alleged breach of s.424A of the Migration Astfounded
upon the incorrect assumption that the sectiorgeblithe RRT to
put to an applicant its reasoning processes forntem and no
particulars of information pursuant to s.424A wprevided; and

b) the second ground of review was neither particsdai nor
supported by any evidence. The RRT is entitled dotrol the
direction of the hearing, including by asking queess in order to
satisfy itself of the merits of the applicatioNADH of 2001 v
Minister for Immigration and Multicultural and Ingenous
Affairs™ at [124]-[125].

40. Counsel for the Minister submitted, correctly in miew, that the
Applicant’s first ground in fact contains more thame allegation:

a) an interpretation error, in that the Applicant clad that he did
not recall being asked by the Tribunal Member weette needed
more time to address the issues that the Membeogutn in the
course of the hearing; and

b) a failure to explain to the Applicant the infornzatiupon which
“he would make an unfavourable decisiorWWhilst there is a
reference to s.424 of the Act the substance ofatlegation is
based on ss.424A and 424AA.

41. Mr Godwin submitted that the Tribunal Decision Retshows that the
Tribunal asked the Applicant to comment on all thmatters it
considered to be reasons for making an unfavourdé@sion. The
Applicant has not filed a transcript of the heariagd so, it is

12(2004) 214 ALR 264; [2004] FCAFC 328
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42.

43.

44,

submitted, the allegation must fail without evideraf what occurred
at the hearing to contradict what the Tribunal rded as its reasons.

As to the alleged breach of s.424A, Mr Godwin sutedithat unless
the Applicant was able to particularise and prdwa & matter was not
put to him by the Member in the course of the heparthen there
appears to be a compliance with ss.424A and 424 referred the
Court to SZLXU v Minister for Immigration and Citizenshipand
SZLQD v Minister for Immigration and CitizensHip

Mr Godwin submitted that the Applicant’s secondugrd alleged that
the Tribunal Member overlooked the details of th@pkcant's
particular situation and failed to take his backgm into account. It
also alleged that the Tribunal asked questions tabalun Gong that
were so difficult that not many Falun Gong praetigrs could answer
them. He submitted that the Refugee Review Tribisahtitled to test
the Applicant's knowledge to verify his claim to lae Falun Gong
practitioner EBCC v Minister for Immigration and Multicultural
Affairs™). The Tribunal acknowledged that the applicantgt some
knowledge of Falun Gong and was able to perform exexcise. The
Tribunal is not obliged to refer to every piecesgidence when setting
out its reasons for decisioNlinister for Immigration and Multicultural
Affairs v Yusuf at [67]-[68], [73]-[74], [77], [89], [91] Dranichnikov v
Minister for Immigration and Multicultural Affair$ at [24], [95]).

Mr Godwin drew the Court’s attention to anotheuessone not raised by
the Applicant, as to whether the Tribunal completh s.91R (3) of the
Migration Act. He referred to the recent decisidrihe Full Court of the
Federal Court irSZJGV v Minister for Immigration and Citizensfiip
He submitted that there are two s.91R(3) issu#tsairibunal decision:

1)  The Tribunal found the Applicant was not a Falunngo
practitioner and had fabricated his claim to essabh basis
for refugee status, based on its consideration llotha

1312008] FCA 1238

1412008] FCA 739

1512006] FCAFC 129

16(2001) 206 CLR 323

17(2003) 197 ALR 389

18(2008) 247ALR 451; [2008] FCAFC 105
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evidence, including his activities in Australia.éelfiribunal
later stated that it disregarded this conduct usd&R (3).

i)  The Tribunal considered whether the fact that pip@tphs
of the Applicant had been published on a website
established aur placeclaim as a refugee.

45. As to the first s.91R (3) issue, Mr Godwin subndittieat the Tribunal did
not impermissibly have regard to the Applicant'sicact. The Tribunal
formed an adverse view of the Applicant’s credivihg regard to the
whole of the Applicant’s evidence. The finding tktiz Applicant was not
involved with Falun Gong in China was made withany reference to
the Applicant’s conduct in Australia. It was thablinal's adverse view
of the Applicant’s credit that was the basis fa& @onclusion that the
Applicant’s conduct in Australia was not enteretb intherwise than for
the purpose of strengthening his claim to be agexfu

46. As to the second s.91R(3) issue, Mr Godwin subnhitieat the
Tribunal reasoned that it was not able to be satisthat the
publication of the photographs of the Applicant wamduct by the
Applicant, it could not disregard that conduct unde©Q1R(3). The
Tribunal took the view that the Applicant may natvk deliberately
sought publicity. It therefore considered whetler publication of the
photographs caused the Applicant to become a refugeplace.

47. Mr Godwin also submitted that the issue need notelselved as it is
superfluous because the Applicant’s claim was dabtoefail for other
reasons. He referred the Court to the decisioB4KGF v Minister for
Immigration and Citizenshipwhere the Full Court of the Federal Court
refused relief in its discretion where there wadeeahnical breach,
referring at [15] to the decisions me Minister for Immigration and
Multicultural and Indigenous Affairs; ex parte Lt [38]; VUAX v
Minister for Immigration & Multicultural & Indigenos Affair$*at [56]-
[57]; SZISP v Minister for Immigration and Citizen$fap [28]-[29]. In
all of these decisions it had been held that thvaeno practical injustice.

1912008] FCAFC 84
20(2003) 195 ALR 502
?112004] FCAFC 158
22[2007] FCA 1925
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48.

Mr Godwin referred the Court t8ZJHG v Minister for Immigration &
Anor® at [47], SZMAN v Minister for Immigration & Angfat [31]-

[38], SZJZN v Minister for Immigration and Citizenshai [40] and
SZLWI v Minister for Immigration and Citizensffat [45]-[46] in

support of the proposition that the Court shouldreise its discretion
and refuse to grant relief in the circumstances.

Conclusions

49.

50.

51.

52.

The Tribunal rejected the Applicant’s claim to hdeen a Falun Gong
practitioner in China, which was a key part of hiaim for refugee
status. It did so on the basis of an adverse dliggiinding which relied
on, amongst other things, the Tribunal’'s assessmktite Applicant’s
evidence at the hearing. The Tribunal found tha&t Applicant had
changed his evidentelt is well established that credibility findingse
factual matters and are within the scope of thieufal Member.

The Applicant’s first ground complains that his Bpgtion was not
assessed fairly and the Tribunal failed to compiythe requirements
of s.424A of the Migration Act. The Applicant rasséhe question of
errors by the interpreter at the hearing. He hasiged no evidence in
support of that claim, such as a transcript of tiearing. The
information that the Court has is the Tribunal’sci3®n Record.

The Tribunal Decision Record shows that the Tribuasked the
Applicant questions at the hearing about matteet ih believed
required an explanatiéh and outlined concerns it had with his
evidence. The Tribunal says that it told the Apglic he could
comment or respond in writing or the hearing cdutdadjourned, but
he said he was willing to respond straight aaghe Tribunal set out
its concerns and the Applicant made comments ily.rep

The Tribunal has not failed to comply with s.424Atbe Migration
Act. The information upon which it relied was infiaaition provided by

2312007] FMCA 2050

2412008] FMCA 1351

%5(2008) 101 ALD 284; [2008] FCA 519
612008] FCA 1330

%" Court Book 139

28 Court Book 140, 141, 142,

%9 Court Book 143
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53.

54.

55.

56.

57.

58.

the Applicant and also Independent Country Inforomat both of
which are excluded by s.424A(3). In any event, thbunal appears to
have complied with the procedure in s.424AA.

The Applicant’s first ground of review fails.

Turning to the Applicant's second ground, which ptains that the
Tribunal failed to go into details, overlooked thetails of the Applicant’s
situation and asked questions about Falun Gongnibi too hard, | am
not satisfied that jurisdictional error has beerdenaut. The Applicant
has not shown that the Tribunal failed to consmey relevant matter,
and asking hard questions is not a jurisdictiomabre The Minister’s
submission that the Tribunal is entitled to testApplicant’s knowledge
Is correct and it is certainly the case that thbufral is not required to
refer to every piece of evidence when giving itsmns for decision.

The Tribunal conceded that the Applicant was abliedrn at least one
Falun Gong exercise and has performed at leaseéxereise in public,
but considered that this did not of itself estdbtisat the Applicant is a
Falun Gong practitioner.

In my view, the Tribunal did make inquiries of tApplicant about his
knowledge of Falun Gong but was not satisfied thatApplicant was
a genuine Falun Gong practitioner.

The Applicant’'s second ground has not been made out

Counsel for the Minister has pointed to two possibreaches of
s.91R(3) of the Migration Act:

(a) The first is that the RRT states that it hasmtbthe applicant
is not a Falun Gong practitioner and that he habrfeated
this claim to establish a basis for refugee stafiuss finding
is said to have been based after considering allthed
evidence cumulatively — which includes his accantis
experience in Australia including attendance at a
demonstration on 1 October 2007 and engaging inlipub
exercise of Falun Gong on 2 occasions. The ditfidhlat this
raises is that later in its reasons the RRT exjyesttes it
disregards that conduct and refers to s 91R(3)...

(b) The second s 91R(3) issue is the fact thaRiR& goes on to
consider whether the publication on a website oftp of
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the applicant attending a demonstration on 1 Octab@07
caused the applicant to be a refugee sur place.

59. First, it is necessary to consider what s.91R(8)aly says:
Section 91R - Persecution

(3) For the purposes of the application oftAct and the
regulations to a particular person:

(@ in determining whether the person has a
well-founded fear of being persecuted for one or
more of the reasons mentioned in Article 1A(2) of
the Refugees Convention as amended by the
Refugees Protocol;

disregard any conduct engaged in by the person in
Australia unless:

(b)  the person satisfies the Minister thia¢ fperson
engaged in the conduct otherwise than for the
purpose of strengthening the person's claim to be a
refugee within the meaning of the Refugees
Convention as amended by the Refugees Protocol.

60. The decision of the Full Court of the Federal ComrtSZJGV v
Minister for Immigration and Citizenship provides a guide to how
this subsection should be applied, at [22]-[26]eifiHonours Spender,
Edmonds and Tracey JJ said at [22]:

We accept the Minister's submission that s.91R@) only,
sensibly, be applied once primary findings of faelve been
made. If, for example, an applicant claims to hangaged in
conduct in Australia which causes him or her tor fiearsecution
if returned to his or her country of origin, theidunal must
decide whether or not that conduct has occurredt Has not
occurred then there will be nothing to disregardyrrwill the
occasion arise to determine whether or not paragrgp) may
have application. If it has occurred then considiena must be
given to the requirements of s.91R(3).

61. Thus, the test is:

I)  Has the conduct occurred?

30(2008) 247 ALR 451; [2008] FCAFC 105
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i) If so, was it engaged in otherwise then for theppse of
strengthening the person’s claim to be a refugee?

62. The Tribunal found that the Applicant had engagedame conduct in
Australia:

The Tribunal accepts that the applicant attended participated
in the public event on 1 October 2007 and in pubkercising at
Campsie on 2 occasions.

63. Having made that finding, the Tribunal then movedothe second part
of the test, the consideration as to whether thelwct was engaged in
otherwise than for the purpose of strengtheninggmicant’s claim to be
a refugee. The Tribunal answered that questidmemegative:

The Tribunal concludes that the applicant’s condacfustralia:

the participation on 1 October 2007; and the appar@ublic

exercising at Campsie on 2 occasions; and the ptakimg of

those occasions — was engaged in for the purposes
strengthening his claim to be a refugee, and thieufral has

therefore disregarded the conduct (section 91R)).

64. However, the difficulty has been suggested in thatTribunal found
that the Applicant was not a Falun Gong practiticared had fabricated
his claim after considering all of the evidence alatively:

However, after considering of the evidence cumuadyi the
Tribunal does not accept that the applicant is auRaGong
practitioner or that the applicant will be percedieas such by
anyone. The Tribunal finds that he fabricated tlkiaim to
establish a basis for refugee status. The Tribueakched this
conclusion based upon the following findirfgs.

65. The Tribunal then set out its examination of theiouss parts of the
Applicant’s claim. It found:

The applicant’s lack of credibility leads the Trial to conclude
that his attendance at the Campsie rotunda on 2a%ions was
solely for the purpose of a photo opportunity amd Inecause he
was a Falun Gong practitioner...The applicant’s laglcredibility

leads the Tribunal to conclude that his participati at the 1
October 2007 event was not in good faith; his atseice was

31 Court Book 153
32 Court Book 154
33 Court Book 148
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66.

67.

68.

69.

70.

solely for the purposes of a photo opportunity aontl because he
was a Falun Gong practitioner or had an anti-CCRrign 3

The paragraph quoted above comes directly befoee pdwragraph
guoted in [63] above, in which the said that iregarded that conduct
in Australia. Seen in that context, it is cleartitiee paragraph quoted in
[65] above is the Tribunal's description of its pess of reasoning
leading to its conclusion that it was not satisfiedt the conduct was
engaged in otherwise than for the purpose of stremgng the
applicant’s claim to be a refugee. Therefore, thbuhal was bound to
disregard that conduct under s.91R(3)(b).

That leaves the paragraph quoted in [64] abové,tHeaTribunal did

not accept that the Applicant was a Falun Gong tpi@eer after

considering the evidence cumulatively. The Tribuhatl then set out
the findings that led to its non-acceptance of&pplicant’s claim.

However, that paragraph was a summary based dirithenal’s findings
on various aspects of the Applicant’s evidencefaksas the evidence of
the Applicant's conduct in Australia is concerngde Tribunal had
specifically disregarded that evidence under s.9B). Thus, the
evidence that the Tribunal considered cumulatieally only sensibly be
read as the evidence which it set out with the gtime of the evidence of
the Applicant’'s conduct in Australia, which it hdidregarded.

| am satisfied that there is no breach of s.91R(8)at regard.

That leads to the second issue, the consideratfowhether the
publication on a website of photos of the Applicattending a
demonstration on®10ctober 2007 caused the Applicant to become a
refugeesur place.The Full Court considered this sort of an evenyuall
in SZJGVat [24], saying:

It may be accepted that the catalyst for the inicithn of section
91R(3) was decisions of this Court which held engierson could
become a refugee as a result of conduct, deliblgrategaged in in
Australia, to attract the adverse attention of gwhorities in his or
her country of origin. In this way, a person whoswet otherwise
a refugee could become a refugee sur place. Segi®{3) and
does require such conduct to be disregarded wheesaments are

34 Court Book 154
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71.

72.

73.

74.

being made. It is not (although it could have beamjfined in its
terms to conduct which may render a person a refugye place.
Decision makers are, subject to the proviso in gesph (b),
required to disregard ‘any’ conduct in Australia layn applicant.
The conduct is to be disregarded in determiningeftibr’ an
applicant has a well-founded fear of persecutianagdConvention
reason. The conduct may suggest that such fear is ot well-
founded. In either case it must be disregardedthé Tribunal
brings the conduct into account it will contraven@1R(3).

This passage clearly illustrates the “two-edgedrdivattribute of sub-
section 91R(3). In the present case, the Applibadtreferred to the two
photographs of himself that were published on thear@ Min Net
Information site. The Applicant told the Tribunhht he did know about
the photographs but did not know that they werdigted online.

The Tribunal went on to find:

Regardless of when the applicant knew of the phptdication,
there is no compelling evidence before the Tribuoathow that
the photos were sent to the website at the behfesheo or
direction of the applicant. The Tribunal cannotatiant that the
independent action of a third party led to the misotbeing
published on the website.

The Tribunal considered that the publication ofs#a@hotographs on
the website did not lead to a conclusion that tinas not a real chance
that the Applicant would be perceived as a Falund3oractitioner or
as having an anti-CCP political opinion and, theref would not lead
to a well-founded fear of persecution in China.

It has been argued that this could lead to a fopn@ina contravention of
s.91R(3). | am not persuaded that this is so. Trisethat the Tribunal
gave the Applicant the benefit of the doubt whefouind that there was
no evidence that he had arranged for the publicaid those
photographs on the website. However, this wasdirfgnhof fact, and it
was a matter for the Tribunal. The Court has ne tol second guess
the Tribunal on matters of fact or judgme®ZHCJ v Minister for
Immigration and Multicultural Affair® at [3]).

% Court Book 154
%[2007] FCA 205
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75. What the Tribunal has done is to distinguish theligant's attendance
at the public event and, for that matter, partitiga in being
photographed, both of which are included undethteding of conduct
in which the Applicant engaged in Australia, frane publishing of the
those photographs on the website. The Tribunalddbat there was no
evidence that the photographs were put on the weebsi the
Applicant’s behest or direction. The Tribunal foutit it could not
discount that the independent action of a thirdtypded to those
photographs being published there.

76. Again, that might appear to be a narrow distinctaord perhaps a
rather generous finding as far as the Applicarbiscerned, but, again,
it is finding of fact that was within the Tribungalpower to make. What
it leads to is a conclusion that this was not 8yriconduct engaged in
by the Applicant in Australia and therefore not em®d by s.91R(3).
Thus, it did not have to be disregarded. It wasApplicant’s claim
that the publication of the photographs on the welibat led to his
having asur placeclaim. The Tribunal considered the evidence and
decided that it did not lead to that finding.

77. The Applicant has not established any jurisdicti@neor, nor has counsel
for the Minister. Accordingly, | am satisfied tithe Tribunal decision is a
privative clause decision as defined by s.474(8)tarrefore not subject
to orders in the nature of certiorari, mandamuysrohibition.

78. The application will be dismissed and it is apprafer to consider the
guestion of costs.

| certify that the preceding seventy-eight (78) paagraphs are a true copy
of the reasons for judgment of Scarlett FM

Associate: V. Lee

Date: 28 November 2008
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