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[1] The appellant was born on 13 August 1972 aradnsational of Iran. He

arrived in the United Kingdom on 22 November 2006 alaimed asylum on the

following day. His application for asylum was reddsby the Secretary of State for

the Home Department, the respondent, by letteddateebruary 2001, and a Notice

of Decision dated 12 February 2001 containing RexhD¥rections to Iran was



served on him. He appealed against that Noticenah@i that any removal would be in
breach of the 1951 Refugee Convention and the EEarogonvention on Human
Rights on the ground that he feared persecutidrambecause of his conversion to
Christianity and his intention to proselytise amttéuse of his political opinions. The
appeal was heard by an adjudicator on 18 Septe2@®& and his determination
refusing the appeal was promulgated on 8 Octob@8.2@ his determination the
adjudicator accepted that the appellant was a cteo/€hristian but held that the
evidence did not disclose a reasonable likelihbad he would be persecuted for
being a Christian convert if he were returned &mIThe appellant appealed to the
Immigration Appeal Tribunal.
[2] Ground 3 of the appellant's grounds of appedhée Immigration Appeal
Tribunal was in the following terms:
"3. At paragraph 59 (of his determination) the Atipator accepts the
Appellant's conversion but rightly points out hidigation to consider
whether or not on return he would be at risk. is tegard the Adjudicator has
failed to consider the core aspect of Iranian cosivas namely whether or not
the person who has converted is of an EvangelicadP/tising persuasion
and if so whether this would lead thest) to become at serious risk of harm.
In this regard there appears to be no proper ceratidon of the background
materials other than the suggestion that the atig®have adopted a more
tolerant approach to Christianity. This ignores Wi State Department Report
and the CIPU report both of which point to the @asirisk to Proselytising
Evangelicals. It also ignores the recent IAT Deieations on the point and
although the Adjudicator does go into some detailaaagraphs 52 and 53 in

relation to the Belgian CEDOCA Report he does ndidate why he prefers



this to the CIPU report or the US State Departnieyort or the extent to

which converts are 'able to practice their newhfap to a point' (paragraph

53). This failure to properly assess the risk far appellant fatally flaws the

determination.”

[3] The Immigration Appeal Tribunal in a determiioatt notified on 8 September
2004 dismissed the appeal giving the following oeas

"19. Inrelation to the Christianity point, the Bunal considered the
evidence on the activities of the Glasgow Iranidui€h. We note that
it was formed from members attending a Glasgow iBa@hurch and
that its links to the Army of God are somewhat tami We do not
consider that the Adjudicator erred in law in pg@ach to the
Church, and we note particularly that far from lgeam actively
proselytising body, its leaders are reluctant soamte themselves
publicly with the Army of God; the appellant wasvesgd to act
discreetly on return.

20.  We also note that the Adjudicator recorded ttaiappellant only
might join the Army of God on return. Although we accépt his
conversion is genuine, we do not accept that he isvangelical
Christian and that distinction is fatal to what sens of his claim.

21. For all of the above reasons, this appeakisigised.”

[4] Mr. Devlin for the appellant argued that higeat had sought asylum on the
basis that he was at risk of serious harm not batbause he was a convert to
Christianity but also because he was a proselgtisirangelical Christian. The two
factors had been highlighted in the argument befweadjudicator and in the grounds

of appeal and argument to the Immigration Appedidiral. In any event there was



sufficient in the background material and in thelexce to alert the adjudicator to the
fact that he would have to consider whether theebgomt was a proselytising
evangelical Christian. The Adjudicator had maddimding in fact in relation to the
guestion of proselytisation. Nor did he mentiomihis conclusion. Accordingly he
had failed to ask the question whether there wassonable likelihood of the
appellant proselytising if he were returned to laawl if so, whether he was at risk.
[5] In their determination, the Immigration Appd&aibunal had failed to consider
Ground 3 and had failed to identify the error af lmade by the adjudicator. They
appeared nevertheless to have gone on to makadsh fact of their own in relation
to the Glasgow Iranian Church and the Assemblyad Gvhich they wrongly called
"the Army of God"). Accordingly, the Tribunal hadate a decision of their own on
the merits of the appeal without concluding that @ldjudicator's decision had been
marred by an error of law. In doing so they haeain law.

[6] For the respondent Mr. Stewart accepted thartetvas sufficient in the
background material and in the evidence to alerétijudicator to the fact that he
would have to consider whether the appellant wa®selytising evangelical
Christian. In arriving at his conclusion, howewde adjudicator had implicitly
considered the question of whether the appellastayaroselytising Christian.

[7] In our opinion the submissions of the appellarg well-founded. In his
written statement the appellant said that he betletwas necessary for him to
persuade others to join his faith as this was gromant aspect of living a Christian
life. When asked if he would join a Christian churthe were returned to Iran he
said that he might join the Assembly of God. Theekxably of God is an evangelical
church whose services are conducted in PersianCTPid Iran Country Assessment

which was relied on by the appellant, drew a dc$tom between Christian converts in



general and those who engaged in proselytisingiaei, and reported that the
authorities had become patrticularly vigilant inlmag what was perceived as
increasing proselytising activities by evangeliCaristians whose services were
conducted in Persian. The CIPU Assessment alsotegptihat, although there had
been no deaths of evangelical Christians at thdahthe authorities since 1994,
those who actively displayed their new faith in lwln particular by proselytising
could expect to face severe repression. In hisrstant the Rev. Julyan Lidstone of
the Glasgow Iranian Church said that he believatiftihe appellant were returned to
Iran he would naturally and spontaneously conttiou@lk about his faith to others.
[8] The need to distinguish between Christian cotsvia general and
proselytising evangelical Christians in Iran wagttiighted in the decision of the
Immigration Appeal Tribunal in the Iran Country @elines Case &SHD v FSand
Others, remitted to the Tribunal by the Court of App&E2004] UKIAT 00303), in
which, after a consideration of comprehensive ugeti® evidence as to the risk of
persecution faced by Christian converts returnddaig, the Tribunal found that the
more active convert, pastor, church leader, préiselyor evangelist, was at real risk
of persecution. On the other hand, the ordinarywedrwho did not fall into these
categories did not face a degree of risk sufficierwarrant protection under either
Convention. Counsel for the respondent concedgltlyiin our view, that there was
sufficient in the background material and in th&lewxce in the present case to alert
the adjudicator, in considering whether the appélNeould be at risk of persecution if
he were returned to Iran, to the question of whrdtleevas a proselytising evangelical
Christian. In these circumstances a material cemnattbn for the adjudicator in
determining the appellant's appeal was whetherdseanproselytising evangelical

Christian. At paragraph 59 of his determinationddgidicator said



"The appellant also claims that he would be atls&use of his religious
beliefs. As | have indicated, | had before me aif&ate of Baptism. | also
heard evidence from Rev. Lidstone. Consequenttgépt that, whilst in Iran
the appellant became interested in Christianitythatlhe is now a converted
Christian. However what | have to decide is whetiranot the appellant
would be at risk because of his religious belidfs clear from the
Background Reports that the Iranian Authoritiesehastopted a more tolerant
approach to Christianity. | do not consider that Background Reports
support the proposition that the appellant wouldbesk if returned. | do not
consider that the evidence discloses a reasongblibod that the appellant
will be persecuted for being a Christian convert.
60. In conclusion | do not consider that the agelivould be at risk of
being persecuted because of his religion or higigall opinion (or for any
other reason under the Refugee Convention). Ithatithe appellant's claim
does not engage the Refugee Convention."
In our opinion there is no indication in his deteration that the adjudicator gave
consideration to the question whether the appellasta proselytising Christian. In
failing to do so he erred in law. Nor does he explehy he preferred the CEDOCA
Report to the CIPU Report which painted a blacketupe of the treatment of
converts in Iran.
[9] The point was clearly focused in Ground of App@ before the Immigration
Appeal Tribunal. Although the Tribunal say that osel for the appellant indicated
that he proposed to adopt a slightly different apph from that set out in the written
grounds of appeal it was not suggested that thengi©of appeal had been departed

from. It is clear (and counsel for the respondedtt seriously dispute) that Ground



3 was argued before the Tribunal as an error of lawhe event the Tribunal at
paragraph 19 of their determination concluded tthr@tadjudicator had not erred in
law "in his approach to the church". In so conahgdihe Tribunal in our opinion
erred in law.
[10] They then went on to make what appear to mairfigs in fact to the effect that
the Glasgow Iranian Church was far from being dively proselytising body, that its
leaders were reluctant to associate themselveschubith the Assembly of God and
that the appellant was not an evangelical Christi&wose findings seem to us to go
further than the findings made by the adjudicdtbrder the statutory regime which
was in force at the relevant time it was the adjatdir who was entrusted by
Parliament with the task of primary fact findinga Appeal under section 101 of the
Nationality Immigration and Asylum Act 2002 could brought on a point of law: it
was not a rehearing. As Laws LJ saidCii v SSHD [2004] EWCA Civ. 1165, cited
in R (Iran) v SSHD [2005] Imm AR 535,
"The jurisdiction under section 101 of the 2002 Axrbids in effect the
Tribunal deciding the merits itself unless at leaBtst concludes that the
adjudicator's decision cannot stand because iarsad by error of law."
It seems to us that in making these additionalifigsl that the Tribunal were in fact
deciding the merits of the appeal itself withoustficoncluding that the adjudicator
had made an error of law (and indeed without carsig first whether, in that event,
the matter should more appropriately be remittetthécadjudicator).
[11] For these reasons we shall allow the appehramit the case to the Asylum

and Immigration Tribunal for reconsideration.



