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Schedule 5 449

Visas corresponding to visas and permits held under

former Act

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Immigration Act 2009.

2 Commencement

(1)  This Act comes into force on a date to be appointed by the
Governor-General by Order in Council, except as provided in

subsections (2) to (4).

(2)  Sections 30, 31, 60, 100, 104, 111, 120, 149(1)(e), 278, 283 to
291, 312, and 400(1) come into force on a date to be appointed
by the Governor-General by Order in Council (being a date
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3)

(4)

(1

2)

not earlier than the date appointed under subsection (1)); and
1 or more orders may be made appointing different dates for
different provisions.

Section 477 comes into force on a date to be appointed by
the Governor-General by Order in Council (being a date not
earlier than the second day after the date on which this Act
receives the Royal assent).

Sections 475, 476, and 478 come into force on the day after
the date on which this Act receives the Royal assent.

Part 1
Preliminary provisions

Purpose

The purpose of this Act is to manage immigration in a way that
balances the national interest, as determined by the Crown, and
the rights of individuals.

To achieve this purpose, the Act establishes an immigration
system that—
(a)  requires persons who are not New Zealand citizens to—
(i)  hold a visa to travel to New Zealand; and
(1) hold a visa and be granted entry permission to
stay in New Zealand; and
(b)  provides for the development of immigration instruc-
tions (which set rules and criteria for the grant of visas
and entry permission) to meet objectives determined by
the Minister, which may include objectives such as—
(i)  contributing to the New Zealand workforce
through facilitating access to skills and labour;
and
(i)  supporting families; and
(c) allows for the management of the immigration aspects
of border control, by setting requirements that apply to
persons arriving in New Zealand or who are intending
to arrive in New Zealand; and
(d)  provides a process for implementing specified immigra-
tion-related international obligations; and
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(e) includes mechanisms to ensure that those who engage
with the immigration system comply with its require-
ments, including mechanisms that—

(i)  enable immigration officers to gather information
in relation to visa holders, employers, and edu-
cation providers to determine compliance with
obligations in respect of the system; and

(i)  prescribe the system for the deportation of people
who are not New Zealand citizens and who fail to
comply with immigration requirements, commit
criminal offences, or are considered to pose a
threat or risk to security; and

(f)  establishes a specialist tribunal to consider appeals
against decisions made under this Act and to consider
humanitarian appeals; and

(g) supports the settlement of migrants, refugees, and pro-
tected persons.

Interpretation
In this Act, unless the context otherwise requires,—

absolute discretion has the meaning given to it in section 11
administrative error, in relation to the granting of a visa or
entry permission, has the meaning given to it in section 8

airport has the meaning given to it in section 2 of the Airport
Authorities Act 1966

appeal on humanitarian grounds means an appeal to the Tri-
bunal against liability for deportation on the grounds set out in
section 207

appeal on the facts means an appeal against liability for de-
portation on a ground set out in section 202

appeals body means 1 or more of the following bodies estab-
lished or continued under the former Act, as the case may be:
(a)  the Residence Review Board:

(b)  the Removal Review Authority:

(c) the Refugee Status Appeals Authority:

(d)  the Deportation Review Tribunal
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approved system means a system, including an electronic sys-
tem, approved by the chief executive for the purpose of—

(a)
(b)

providing information to the chief executive under sec-
tion 96; or

notifying a person to whom section 96 applies of a de-
cision of the chief executive under section 97

arrival hall means a place licensed under section 12 of the
Customs and Excise Act 1996 for the processing of persons
arriving in New Zealand

biometric information, in relation to a person,—

(a)

(b)

means any or all of—

(i)  a photograph of all or part of the person’s head
and shoulders:

(i)  the person’s fingerprints:

(i) an iris scan; and

includes a record, whether physical or electronic, of any

of the above things

border requirement means a requirement, responsibility, or
obligation under any of sections 103 to 106, 119, and 120

carrier, in relation to a craft,—

(a)
(b)

(©)

means the owner or charterer of the craft; and

if the owner or charterer is not in New Zealand, includes
the agent in New Zealand of the owner or charterer; and
if there is no agent in New Zealand, includes the person
in charge of the craft

certificate of identity—

(a)

(b)

means a document (other than a passport) issued by the

government of any country to any person for the pur-

poses of facilitating that person’s entry into or exit from

any country, being a document that—

(i)  purports to establish the identity but not the na-
tionality of that person; and

(i1))  confers on that person a right to enter the country
whose government has issued the document; and

includes—

(1)  any emergency travel document or refugee travel
document issued under the Passports Act 1992;
and
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(i1))  any travel document issued by any international
organisation for the time being specified by the
Minister for the purpose of this definition

chief executive means—

(a)  the chief executive of the Department:

(b)  when used in relation to a relevant agency, the chief
executive of that agency (including, where appropriate,
the Commissioner of Police, the Director of Security,
and the Director of the Government Communications
Security Bureau)

claim means a claim by a person in New Zealand for recogni-

tion, as the case may be, as—

(a) arefugee in New Zealand under the Refugee Conven-
tion:

(b)  aprotected person in New Zealand under the Conven-
tion Against Torture:

(c) aprotected person in New Zealand under the Covenant
on Civil and Political Rights

claimant—

(a) means a person who has made a claim; but

(b)  does not include a person whose claim has been finally
determined (within the meaning of section 128)

classified information has the meaning given to it by section
7(1)

commercial craft means a craft that travels for a commercial
purpose or as part of a commercial operation

compulsion order means an order made by a District Court

Judge under section 290(1) requiring a person to allow the

collection of specified biometric information from him or her

compulsory education means education that is—

(a) provided at any primary, intermediate, composite, sec-
ondary, or special school (within the meaning of the
Education Act 1989), whether state, private, or inte-
grated; and

(b) provided to a person at any time during the period be-
ginning on the person’s fifth birthday and ending on
1 January following the person’s 19th birthday
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conditions include conditions precedent as well as conditions
subsequent (whether imposed by an immigration officer, the
Minister, or the Tribunal)

Convention Against Torture means the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment done at New York on 10 December 1984

counsel assisting the court means a person appointed as
counsel assisting the court under section 269

course of study—

(a) means—

(i)  any course of tuition or instruction for people en-
titled to free enrolment and education under sec-
tion 3 of the Education Act 1989, conducted by
any primary, intermediate, composite, secondary,
or special school, whether state, private, or inte-
grated; and

(i) any other course of tuition or instruction con-
ducted by any school, college, institute, univer-
sity, or other body or person, and leading to any
educational or vocational qualification the attain-
ment of which by any person would be likely to
enhance the employment prospects of that per-
son, either generally or in respect of any particu-
lar profession or occupation; and

(ii1) in relation to any particular person, any other
course of tuition or instruction if the undertak-
ing of that course is the principal reason why that
person wishes to be or is in New Zealand; but

(b)  does not include any course of tuition or instruction ex-
cluded, or excluded for a particular purpose, from this
definition by immigration instructions

Covenant on Civil and Political Rights means the Inter-

national Covenant on Civil and Political Rights done at New

York on 16 December 1966

craft means any form of aircraft, ship, or other vehicle or ves-

sel capable of being or intended to be used to transport any

person to or from New Zealand from or to any country outside
New Zealand
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crew, in relation to a craft,—

(a) means every person employed or engaged in working
or providing a service in or on the craft; and

(b)  includes the person in charge of the craft

customs officer has the meaning given to it by section 2(1) of

the Customs and Excise Act 1996

Department means the department of State that, with the au-
thority of the Prime Minister, is for the time being responsible
for the administration of this Act

departure hall means a place licensed under section 12 of the
Customs and Excise Act 1996 for the processing of persons
departing from New Zealand

dependent child, in relation to any person, means a child
under 18 years of age who is not married or in a civil union
and who is dependent on that person, whether or not the child
is a child of that person

deportation liability notice means a notice that states the mat-
ters referred to in section 171

deportation order—

(a) means an order containing the information described in
section 176 that, when served on a person in accordance
with section 175, authorises the person’s deportation to
be executed; and

(b) includes an Order in Council made under section 163

designated agency means the agency designated by the Prime

Minister under section 264(1) for the purpose of recognising

lawyers as special advocates

disembarkation means the process of physically leaving a
craft, whether onto land or otherwise

education provider means a provider of a course of study,

and—

(a) in relation to any institution controlled by a board of
trustees constituted under Part 9 of the Education Act
1989, means that board:

(b)  inrelation to any institution controlled by the chief ex-
ecutive of the department of State that, with the author-
ity of the Prime Minister, is responsible for the admin-
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istration of the Education Act 1989, means that chief
executive:

(c) inrelation to any university, means the appropriate uni-
versity council:

(d) inany other case, means the institution, body, or person
that or who is entitled to the fees payable by or on behalf
of the persons undertaking the course, or that or who
would be so entitled if any such fees were payable

employee means a person who does work for an employer
(whether under a contract of service or a contract for services)
employer means a person who employs or engages a person
to do work, whether under a contract of service or a contract
for services

entry permission is the permission that the following per-

sons are required to obtain before being allowed to enter New

Zealand:

(a) aperson who is not a New Zealand citizen:

(b) a New Zealand citizen who is a national of 1 or more
other countries and who wishes to enter New Zealand
other than as a New Zealand citizen

epidemic management notice means a notice under section
8(1) of the Epidemic Preparedness Act 2006 stating that the
application of this Act is modified in order to deal with the
practical effects of the outbreak of the disease referred to in
the notice
excluded person means a person to whom section 15 or 16
applies
exclusive economic zone of New Zealand has the same
meaning as in section 9 of the Territorial Sea, Contiguous
Zone, and Exclusive Economic Zone Act 1977
execute, in relation to a deportation order, has the meaning
described in section 178(2)
former Act means the Immigration Act 1987
government agency—
(a) means—

(i)  a government department named in Schedule 1

of the State Sector Act 1988; or
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(i1) a Crown entity (within the meaning of section
7(1) of the Crown Entities Act 2004); and
(b)  includes the New Zealand Police, the New Zealand Se-
curity Intelligence Service, and the Government Com-
munications Security Bureau

grant, in relation to any visa, or entry permission, includes
the situation where this Act or any regulations made under this
Act deems a grant of the relevant visa, or entry permission, to
occur

holder, in relation to a visa granted under this Act,—

(a)  means the person in respect of whom the visa is granted;
but

(b)  does not include a person whose visa has expired or
been cancelled

immigration control area means an area or place designated
as such under section 382

immigration instructions—

(a) means immigration instructions certified under section

22; and

(b) includes residence instructions, temporary entry in-
structions, and transit instructions

immigration officer means an immigration officer designated

under section 388, and includes the chief executive

immigration status means the status of a person under this

Act, being whether the person—

(a) holds a visa and, if so, what class and type of visa the
person holds, and any conditions of the visa; or

(b) 15—

(1) lawfully in New Zealand and, if so, what class
and type of visa the person holds, and any condi-
tions of the visa; or

(1)  unlawfully in New Zealand (within the meaning
of section 9)

imprisonment means any form of detention or custody
whereby a person is deprived of liberty for a continuous
period, including home detention, detention or custody in a
psychiatric institution or hospital, and military custody; but
does not include detention or custody under this Act
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infringement fee, in relation to an infringement offence,
means the fee set in respect of that offence by regulations
made under section 400

infringement offence has the meaning given to it by section
359

invitation to apply means an invitation to apply for a visa, as
described in section 94

leave New Zealand means, except in the circumstances spe-
cified in section 121, leave New Zealand for a destination in
another country

Minister means the Minister of the Crown who, under the au-
thority of any warrant or with the authority of the Prime Min-
ister, is for the time being responsible for the administration of
this Act

New Zealand means any land territory within the territorial

limits of New Zealand; and includes—

(a) the internal waters of New Zealand (as defined in sec-
tion 4 of the Territorial Sea, Contiguous Zone, and Ex-
clusive Economic Zone Act 1977); and

(b)  the Ross Dependency (including any ice shelf); and

(c)  for the purposes of sections 21(a), 22(1)(c)(ii), 73(d),
74(1)(b)(ii), and 77(4)(a), the territorial sea of New
Zealand; and

(d)  for the purposes of section 283(2)(a), the area of sea ad-
jacent to New Zealand and bounded by the outer limits
of the contiguous zone of New Zealand (as defined in
section 4 of the Territorial Sea, Contiguous Zone, and
Exclusive Economic Zone Act 1977)

New Zealand address has the meaning given to it in section

387

New Zealand citizen means a person who has New Zealand

citizenship as provided in the Citizenship Act 1977 or the Citi-

zenship (Western Samoa) Act 1982

onshore, in relation to an applicant for a visa, means that the

applicant is in New Zealand other than in an immigration con-

trol area

operator—

(a) in relation to a port, means—
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(i)  the owner of the port; or

(i)  ifthe owner is not responsible for the operation or
management of the port, the manager of the port
or any other person who is, for the time being,
responsible for the operation or management of
the port:

(b) in relation to an airport,—

(i)  means a local authority for the time being author-
ised under section 3 of the Airport Authorities
Act 1966 to operate or manage the airport; and

(i)  includes any person or association of persons or
airport company authorised under section 3(3) of
the Airport Authorities Act 1966 to exercise the
powers or functions of a local authority under
that section

passenger, in relation to a craft, means a person, other than a
member of the crew, who is carried in or on the craft with the
consent of the carrier, or the person in charge, of the craft

passport means a document that is issued by or on behalf of

the government of any country and that is recognised by the

Government of New Zealand as a passport, being a document

that—

(a)  purports to establish the identity and nationality of the
holder; and

(b)  confers on the holder the right to enter the country the
government of which has issued the document; and

(c)  has not expired

permanent resident means the holder of a permanent resident
visa

person in charge, in relation to a craft, means the master,
captain, pilot in command, driver, or other person for the time
being responsible for the craft

personal service, in relation to any document or notice served
or to be served on a person, means personal delivery of the
document or notice to that person or, where the person refuses
to accept the document or notice, the bringing of the document
or notice to that person’s attention
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port—

(a) means any defined area of land and water intended
or designed to be used either wholly or partly for the
berthing, departure, movement, and servicing of ships;
and

(b) includes any buildings, installations, and equipment on
or adjacent to any such area used in connection with the
port or its administration

prescribed means prescribed by regulations made under this
Act

proceedings involving classified information has the mean-
ing given to it in section 7(4)

protected person means a person recognised as a protected
person in New Zealand under section 130 or 131

refugee means a person recognised as a refugee in New
Zealand under section 126 or 129

refugee and protection officer means a person designated
under section 390 as a refugee and protection officer

Refugee Convention—

(a) means the United Nations Convention Relating to the
Status of Refugees, done at Geneva on 28 July 1951;
and

(b) includes the Protocol Relating to the Status of Refugees
done at New York on 31 January 1967

registered post includes any postal or courier service where
delivery to the address is recorded

relevant agency, in relation to any classified information,
means any of the following agencies that hold, were the
source of, or were provided with, that classified information:
(a)  Aviation Security Service:

(b)  Civil Aviation Authority of New Zealand:

(c)  Department of Corrections:

(d)  Department of Internal Affairs:

(e)  Department of Labour:

()  Government Communications Security Bureau:

(g) Maritime New Zealand:

(h)  Ministry of Agriculture and Forestry:

(i)  Ministry of Fisheries:
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()  Ministry of Foreign Affairs and Trade:

(k)  New Zealand Customs Service:

(I)  New Zealand Defence Force:

(m) New Zealand Police:

(n)  New Zealand Security Intelligence Service:

(o) a government agency established in substitution for or
set up to take over any function of a department or
agency listed in paragraphs (a) to (n)

residence class visa means a permanent resident visa or a resi-

dent visa

residence instructions means immigration instructions certi-
fied under section 22 that relate to the grant of residence class
visas

resident means the holder of a resident visa

responsible adult means the adult designated or nominated
under section 375

restricted temporary entry instructions means temporary
entry instructions that require, in relation to the type of visa
to which the instructions relate, that any decision made on an
application for that type of visa, or on an application for en-
try permission in relation to that type of visa, must be made
in terms of the temporary entry instructions applicable at the
time the application for the visa was made, and any discretion
exercised must be in terms of those instructions

review proceedings means proceedings—
(a) by way ofanapplication for review under the Judicature

Amendment Act 1972; or

(b) by way of an application for certiorari, mandamus, or
prohibition; or

(c) by way of an application for a declaratory judgment

security—

(a) means—

(i)  the defence of New Zealand:

(i)  the protection of New Zealand from acts of espi-
onage, sabotage, and subversion, whether or not
they are directed from or intended to be commit-
ted in New Zealand:


http://www.legislation.govt.nz/pdflink.aspx?id=DLM408329
http://www.legislation.govt.nz/pdflink.aspx?id=DLM408329

2009 No 51 Immigration Act 2009 Part 1 s 4

(i) the identification of foreign capabilities, inten-
tions, or activities in or relating to New Zealand
that affect adversely New Zealand’s international
well-being, reputation, or economic well-being:

(iv) the protection of New Zealand from activities in
or relating to New Zealand that—

(A) areinfluenced by any foreign organisation
or any foreign person; and

(B) are clandestine or deceptive, or threaten
the safety of any person; and

(C) affect adversely New Zealand’s inter-
national well-being, reputation, or eco-
nomic well-being:

(v)  the prevention of any terrorist act and of any ac-
tivity relating to the carrying out or facilitating of
any terrorist act:

(vi) the prevention, investigation, and detection of or-
ganised crime, including transnational organised
crime; and

(b) in an international security context, also includes the
safety and stability of the international community,
through co-operative measures such as international
conventions and other arrangements or agreements
between countries

special adviser means a person appointed as a special adviser
under section 270

special advocate means a lawyer recognised as a special ad-
vocate under section 264

special direction means a direction given by the Minister in
accordance with section 378

stowaway means a person who is carried in or on a craft with-
out the consent of the carrier, or the person in charge, of the
craft

study means undertake a course of study

subsequent claim means a claim (of whatever kind) under
Part 5 by a person who has previously made a claim of any
kind under that Part (or under Part 6A of the former Act) that
has been finally determined (within the meaning of section 128

37


http://www.legislation.govt.nz/pdflink.aspx?id=DLM113031

Part 1 s 4 Immigration Act 2009 2009 No 51

38

of this Act or section 129B of the former Act, as the case may
be)

temporary entry class visa means a temporary visa, a limited
visa, or an interim visa

temporary entry instructions—

(a) means immigration instructions that relate to the grant
of temporary entry class visas; and

(b)  includes restricted temporary entry instructions

territorial sea of New Zealand has the same meaning as in

section 3 of the Territorial Sea, Contiguous Zone, and Exclu-

sive Economic Zone Act 1977

transit instructions means immigration instructions that re-

late to the grant of transit visas

transit period means the period prescribed for the purposes
of section 88(1)

travelling to New Zealand includes, but is not limited to, trav-
elling to New Zealand from another country in transit to an-
other destination outside New Zealand

Tribunal means the Immigration and Protection Tribunal es-
tablished by section 217

turnaround means to effect, under section 178(2), the depar-
ture from New Zealand of a person to whom section 115 ap-
plies, as if the person were a person who had been served with
a deportation order

unlawfully in New Zealand, in relation to a person, has the
meaning given to it in section 9
visa—
(a) means an entry in the records of the Department—
(i)  made in accordance with section 62; and
(i1)  having the effect set out in section 43; and
(b) includes—
(i)  any visa of a class specified in section 70; and
(i) any visa deemed to be, or treated as being, held
under this Act
visa waiver means a waiver under section 69 of the require-
ment to hold a visa permitting travel to New Zealand

warrant of commitment means a warrant of commitment is-
sued under section 317 or 318
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work—

(a) means any activity undertaken for gain or reward; but

(b)  does not include an activity excluded, or excluded for a
particular purpose, from this definition by immigration
instructions.

Notifications

Where this Act or regulations under this Act provide that any
notice or other document must be served on or supplied to
the Minister, it must be served or supplied in accordance with
section 386(1).

Where this Act or regulations under this Act provide that any
notice or other document must be served on or supplied to an
immigration officer or a refugee and protection officer, it must
be served or supplied in accordance with section 386(2).

Where this Act or regulations under this Act provide that any
notice or other document must be served on or supplied to any
other person, or the person must be notified of any decision,
matter, or other thing, it must be served, supplied, or notified
in accordance with section 386(3).

Subsections (1) to (3) are subject to section 386(8).

How periods of time to be calculated
A period of time prescribed in this Act for the making of an
application under the Act must be calculated excluding any
day that is—
(a) apublic holiday or a Department holiday determined by
the chief executive; and
(b)  not a Saturday or Sunday.
A period of time prescribed in this Act for the lodging of an
appeal to the Tribunal must be calculated excluding—
(a) any day that is—
(i)  a public holiday or a Department holiday deter-
mined by the chief executive; and
(i)  not a Saturday or Sunday; or
(b)  if the Department is not the department referred to in
clause 5 of Schedule 2, any day that is a public holiday
and not a Saturday or Sunday, and—
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(i)  any day in the period beginning on 25 December
in a year and ending on 2 January in the following
year; and

(i)  if 1 January falls on a Friday, the following Mon-
day; and

(i) if 1 January falls on a Saturday or a Sunday, the
following Monday and Tuesday.

Subsections (1) and (2) do not apply for the purposes of cal-
culating working days under section 194(2) or 195(3).

Meaning of classified information and proceedings

involving classified information

In this Act, classified information means information that the

chief executive of a relevant agency certifies in writing cannot

be disclosed under this Act (except as expressly provided for)

because—

(a) theinformation is information of a kind specified in sub-
section (2); and

(b)  disclosure of the information would be disclosure of a
kind specified in subsection (3).

Information falls within subsection (1)(a) if it—

(a)  mightlead to the identification, or provide details, of the
source of the information, the nature, content, or scope
of the information, or the nature or type of the assistance
or operational methods available to the relevant agency;
or

(b) is about particular operations that have been under-
taken, or are being or are proposed to be undertaken,
in pursuance of any of the functions of the relevant
agency; or

(c)  has been provided to the relevant agency by the gov-
ernment of another country, an agency of a government
of another country, or an international organisation, and
is information that cannot be disclosed by the relevant
agency because the government, agency, or organisa-
tion from which the information has been provided will
not consent to the disclosure.

Disclosure of information falls within subsection (1)(b) if the
disclosure would be likely—
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(1)

(a)  to prejudice the security or defence of New Zealand or
the international relations of New Zealand; or

(b)  to prejudice the entrusting of information to the Gov-
ernment of New Zealand on a basis of confidence by
the government of another country, an agency of a gov-
ernment of another country, or an international organ-
isation; or

(c)  to prejudice the maintenance of the law, including the
prevention, investigation, and detection of offences,
and the right to a fair trial; or

(d) to endanger the safety of any person.

In this Act, proceedings involving classified information

means any proceedings in which classified information—

(a)  was relied on in making the decision appealed against
or subject to review proceedings (including a decision
of the Tribunal); or

(b) s first raised or proposed to be raised in the course of
an application to the Tribunal or on appeal or in review
proceedings; or

(c)  1israised in an application under Part 9.

A chief executive of a relevant agency must not delegate to

any person the ability to certify information as classified in-

formation under subsection (1).

Subsection (5) does not limit section 40 of the State Sector Act
1988.

Meaning of granting visa or entry permission as result of

administrative error

In this Act, a visa is granted as a result of an administrative

error if—

(a) itis granted to a New Zealand citizen (unless the person
is a New Zealand citizen entering New Zealand in the
circumstances described in section 13(4)(b)); or

(b) it is granted to an excluded person (unless section 17
applies); or

(c)  the person granting it intended to grant a visa of a type
other than the one that was actually granted; or

(d) itis granted for a period exceeding the period specified
in immigration instructions for visas of that type (unless
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the Minister or an immigration officer deliberately and

properly granted it as an exception to the immigration

instructions); or

it is granted on the basis of the person holding a visa

that was granted as a result of an administrative error;

or

it is granted in contravention of—

(i)  aspecial direction; or

(i)  immigration instructions (unless the Minister or
an immigration officer deliberately and properly
granted it as an exception to immigration instruc-
tions); or

(ii1)) an instruction of a kind referred to in section
378(7).

In this Act, entry permission is granted as a result of an admin-
istrative error if—

(a)

(b)
(©)

(d)

it is granted to a New Zealand citizen (unless the person

is a New Zealand citizen entering New Zealand in the

circumstances described in section 13(4)(b)); or

it is granted to an excluded person (unless section 17

applies); or

it is granted in contravention of—

(i)  aspecial direction; or

(i)  immigration instructions (unless the Minister or
an immigration officer deliberately and properly
granted it as an exception to immigration instruc-
tions); or

it is granted on the basis of, or in conjunction with,—

(i)  a visa that was itself granted on the basis of an
administrative error; or

(i)  avisathat was granted for a period exceeding the
period specified in immigration instructions for a
visa of that type (unless the Minister or an immi-
gration officer deliberately and properly granted
the visa as an exception to the immigration in-
structions); or

(ii1)) a visa of a class or type other than that intended
to be granted.

Compare: 1987 No 74 ss 19(4), 32(4)
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Meaning of unlawfully in New Zealand (in relation to

person who is not New Zealand citizen)

In this Act, a person who is not a New Zealand citizen is un-

lawfully in New Zealand if the person is in New Zealand

but—

(a)  is not the holder of a visa granted under this Act; or

(b)  has not been granted entry permission under this Act.

A person’s status as being unlawfully in New Zealand is cal-

culated—

(a) as starting on the date the person arrived in New
Zealand, if the person has never been lawfully in New
Zealand since his or her arrival; or

(b)  as starting on the day after the date on which the per-
son’s visa expired or was cancelled without another visa
being granted; or

(c)  in accordance with sections 373 and 374, if—

(i)  the person was born in New Zealand on or after
1 January 2006; and
(i1)  he or she is not a New Zealand citizen.

Meaning of deported

For the purposes of this Act, a person is deported from a coun-
try if the person leaves the country (whether or not at the ex-
pense of the government of the country) and an order for the
person’s departure made by the government of the country, an
authorised official of the country, or a judicial authority in the
country, is in force.

For the purposes of this Act, a person is not deported from a
country merely because the person is surrendered to another
country in accordance with a request for the extradition of the
person to that country.

For the purposes of this Act, a person is deported from New
Zealand if—
(a)  the person leaves New Zealand (whether or not at the
expense of the Government of New Zealand)—
(i)  on or after the date on which a deportation order
may be served on the person under section 175;
or
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(b)
(©)

(i1)
(iii)

after a deportation order has been served on the
person; or

while he or she is subject to a prohibition on entry
to New Zealand under section 179 or 180; or

the person is served with a deportation order when he

or she

is outside New Zealand; or

the person was deported from New Zealand under the
former Act.

Meaning of absolute discretion of the decision maker

If a provision of this Act provides that a matter or decision is
in the absolute discretion of the decision maker concerned, it
means that—

the matter or decision may not be applied for; and

if a person purports to apply for the matter or decision,

(a)
(b)

(©)

there 1
(1)
(i1)

(iii)

s no obligation on the decision maker to—
consider the purported application; or

inquire into the circumstances of the person or
any other person; or

make any further inquiries in respect of any infor-
mation provided by, or in respect of, the person
or any other person; and

whether the purported application is considered or

not,—

(i)

(ii)

the decision maker is not obliged to give reasons
for any decision relating to the purported appli-
cation, other than the reason that this section ap-
plies; and

section 27 of this Act and section 23 of the Offi-
cial Information Act 1982 do not apply in respect
of the purported application.

Compare: 1987 No 74 ss 7(4), 12(4), 17(2), 25(3), 34B(3), 35A(2), 58(5),

130(6)

Act binds the Crown
This Act binds the Crown.
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(1)

Part 2
Core provisions and matters in relation
to decision making

Eligibility to be in or enter New Zealand

New Zealand citizens may enter and be in New Zealand
at any time

For the purposes of this Act, every New Zealand citizen has,
by virtue of his or her citizenship, the right to enter and be in
New Zealand at any time.

However, to establish his or her right to enter New Zealand,
a New Zealand citizen must prove his or her citizenship and
establish his or her identity by complying with border require-
ments.

Nothing in this Act (other than subsection (2)) abrogates the

right declared in subsection (1), and—

(@) no provision of this Act that is inconsistent with that
right applies to a New Zealand citizen; and

(b) no New Zealand citizen is liable under this Act to de-
portation from New Zealand in any circumstances.

Without limiting subsection (3), no New Zealand citizen—
(a) requires a visa or entry permission; or
(b) may hold a visa, or be granted entry permission, except
a New Zealand citizen who—
(i)  is anational of 1 or more other countries; and
(1)  wishes to enter New Zealand other than as a New
Zealand citizen; and
(ii1)) has not been granted New Zealand citizenship,
been registered as a New Zealand citizen by de-
scent under section 7(2) of the Citizenship Act
1977, or been issued with an evidentiary certifi-
cate under section 21 of the Citizenship Act 1977
confirming that he or she is a New Zealand citi-
zen.
Compare: 1987 No 74 s 3

Persons other than New Zealand citizens must hold visa
to travel to and be in New Zealand
A person who is not a New Zealand citizen may—
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(a) travel to New Zealand only if the person—

(1)  1is the holder of a visa granted under this Act and
the travel is consistent with the conditions of the
visa; or

(i) is a person to whom a visa waiver applies
(whether authorised by regulation or special
direction); and

(b) enter and be in New Zealand only if the person is the
holder of a visa granted under this Act and he or she has
been granted entry permission.

To avoid doubt, the fact that an application for a visa has been

made by or for any person who is onshore does not—

(a)  render the person’s presence in New Zealand lawful; or

(b)  give the person a right to remain in New Zealand while
the application is considered; or

(c)  give the person a right to apply for or be granted any
other visa pending determination of the application; or

(d)  inhibit any deportation procedures under this Act that
may apply to the person.

This Act applies subject to—

(a)  sections 90 to 96 of the Extradition Act 1999; and

(b)  sections 150 to 155 of the International Crimes and
International Criminal Court Act 2000.

Compare: 1987 No 74 s 4

Excluded persons

Certain convicted or deported persons not eligible for
visa or entry permission to enter or be in New Zealand
No visa or entry permission may be granted, and no visa
waiver may apply, to any person—

(@) who, at any time (whether before or after the com-
mencement of this section), has been convicted of an
offence for which the person has been sentenced to im-
prisonment for a term of 5 years or more, or for an inde-
terminate period capable of running for 5 years or more;
or

(b)  who, at any time in the preceding 10 years (whether
before or after the commencement of this section), has
been convicted of an offence for which the person has
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been sentenced to imprisonment for a term of 12 months
or more, or for an indeterminate period capable of run-
ning for 12 months or more; or

who is subject to a period of prohibition on entry to New
Zealand under section 179 or 180; or

who at any time (whether before or after the commence-
ment of this section) has been removed or deported from
New Zealand under any enactment; or

who is excluded from New Zealand under any enact-
ment; or

who has, at any time, been removed, excluded, or de-
ported from another country.

Paragraphs (a) and (b) of subsection (1) apply—

(a)
(b)

(©)

whether the sentence is of immediate effect or is de-
ferred or is suspended in whole or in part:

where a person has been convicted of 2 or more offences
on the same occasion or in the same proceedings, and
any sentences of imprisonment imposed in respect of
those offences are cumulative, as if the offender had
been convicted of a single offence and sentenced for that
offence to the total of the cumulative sentences:

where a person has been convicted of 2 or more of-
fences, and a single sentence has been imposed in re-
spect of those offences, as if that sentence had been im-
posed in respect of a conviction for a single offence.

Subsection (1)(d) does not apply to a person who—

(a)
(b)

(©)
(d)

has been deported from New Zealand under section 158
of the Shipping and Seamen Act 1952; or

was subject to a removal order under section 54 of the
former Act, if the removal order has expired or been
cancelled; or

was deported under this Act, if the relevant prohibition
on entry under section 179 or 180 has expired; or

has been deported from New Zealand under section 20
of the Immigration Act 1964 on the grounds of being
convicted of an offence against section 14(5) or 15(5)
of that Act.

This section is subject to section 17.
Compare: 1987 No 74 s 7(1)(a)—(d), (2)
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Certain other persons not eligible for visa or entry
permission
No visa or entry permission may be granted, and no visa
waiver may apply, to any person who—
(a)  the Minister has reason to believe—
(1)  1is likely to commit an offence in New Zealand
that is punishable by imprisonment; or
(i)  1is, oris likely to be, a threat or risk to security; or
(iii) 1is, or is likely to be, a threat or risk to public
order; or
(iv) 1is, or is likely to be, a threat or risk to the public
interest; or
(b) is a member of a terrorist entity designated under the
Terrorism Suppression Act 2002.
This section is subject to section 17.
Compare: 1987 No 74 s 7(1)(e)—(1)

Exceptions to non-eligibility for visa or entry permission
Despite sections 15 and 16, a visa and entry permission may
be granted to any person—

(a)  in accordance with a special direction; or

(b)  in accordance with section 83.

Despite sections 15 and 16,—
(a)  entry permission must be granted to—
(1)  the holder of a permanent resident visa; and
(i1)  the holder of a resident visa granted in New
Zealand; and
(i) the holder of a resident visa arriving in New
Zealand for a second or subsequent time as the
holder of the visa:

(b) avisa and entry permission must be granted to a person
who is for the time being entitled to any immunity from
jurisdiction by or under the Diplomatic Privileges and
Immunities Act 1968 (other than a person referred to in
section 10D(2)(d) of that Act) or the Consular Privil-
eges and Immunities Act 1971.

A decision to grant a visa and entry permission under subsec-

tion (1) is in the absolute discretion of the decision maker.
Compare: 1987 No 74 ss 7(3), (4), 11(1)(a)


http://www.legislation.govt.nz/pdflink.aspx?id=DLM151490
http://www.legislation.govt.nz/pdflink.aspx?id=DLM109739
http://www.legislation.govt.nz/pdflink.aspx?id=DLM387495
http://www.legislation.govt.nz/pdflink.aspx?id=DLM387495
http://www.legislation.govt.nz/pdflink.aspx?id=DLM388064
http://www.legislation.govt.nz/pdflink.aspx?id=DLM397288
http://www.legislation.govt.nz/pdflink.aspx?id=DLM397288
http://www.legislation.govt.nz/pdflink.aspx?id=DLM109739
http://www.legislation.govt.nz/pdflink.aspx?id=DLM109760

2009 No 51 Immigration Act 2009 Part 2 s 19

18
(1)
2)

19

(1)

)

Persons unlawfully in New Zealand

Obligation of persons unlawfully in New Zealand to leave
New Zealand

A person who is unlawfully in New Zealand has an obligation
to leave New Zealand.

The obligation under subsection (1) arises whether or not the
person is aware of the obligation, or of the implications of not
meeting it, and—

(a) that obligation, and any liability of the person to de-
portation or other action under this Act, is not affected
by any failure or alleged failure of the chief executive
to communicate the obligation and related implications
under section 19; but

(b)  nothing in paragraph (a) prevents any action from being
brought in respect of such a failure or alleged failure in
proceedings that are not directed towards preventing the
deportation of any person.

Compare: 1987 No 74 s 45

Duty of chief executive to communicate obligation to

leave New Zealand

The chief executive must communicate to persons who are

seeking visas to come to New Zealand or visas to be in New

Zealand—

(a) the obligation to leave New Zealand created by section
18; and

(b)  that a person who fails to meet that obligation is liable
for deportation.

Without limiting the means by which the chief executive may
communicate those matters, he or she must provide the rele-
vant information required by subsection (1)—

(a) atoffices where visas are granted, by way of notices that
can be readily seen by persons to whom it is likely to be
of relevance:

(b)  on application forms for visas:

(c) inimmigration control areas, by way of notices that can
be readily seen by all arriving entrants:
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(d) on informational material provided by the Depart-
ment to persons who are interested in coming to New
Zealand.

The chief executive may communicate the information in 1 or
more languages as he or she thinks fit.

Any temporary entry class visa granted to any person that is
evidenced by an endorsement in the holder’s passport or cer-
tificate of identity must contain words to the effect that the
person must leave New Zealand before expiry of the visa, or
face deportation.

Compare: 1987 No 74 s 46

No right for person unlawfully in New Zealand to apply
for visa

No person who is unlawfully in New Zealand may apply for a
visa and, where any such person purports to apply for a visa,
it is a matter for the absolute discretion of the Minister.
Compare: 1987 No 74 ss 17(2), 25(3)

No right for person unlawfully in New Zealand to work

or study

A person who is unlawfully in New Zealand may not—

(a)  workin New Zealand or in the exclusive economic zone
of New Zealand; or

(b) study in New Zealand, except in compulsory education
(but subject to the Education Act 1989).

Immigration instructions

Immigration instructions

The Minister may certify immigration instructions relating

to—

(a) residence class visas, temporary entry class visas, and
transit visas:

(b)  entry permission:

(c)  conditions relating to resident visas, temporary entry
class visas, and transit visas, including, without limi-
tation, conditions relating to—

(1)  travel to New Zealand:
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(i1)  the holder’s ability to work or study in New
Zealand or in the exclusive economic zone of
New Zealand:
(d)  theperiods for which each type of temporary entry class
visa may be granted:
(e) the types of temporary visas that may be granted, and
the name and description of each type.
Immigration instructions take effect from—
(a) the date they are certified; or
(b)  adate specified in the instructions as being the date on
which they come into effect, which must not be earlier
than the date they are certified.
Applications for temporary entry class visas or transit visas
that are made before any relevant immigration instructions
take effect may be determined in accordance with those im-
migration instructions when those instructions take effect.

Subsection (3) does not apply to applications for temporary
entry class visas subject to restricted temporary entry instruc-
tions.

The kinds of matters that may constitute immigration instruc-

tions for the purposes of this Act are as follows:

(a) any general or specific objectives of immigration pol-
icy:

(b) any rules or criteria for determining the eligibility of a
person for the grant of a visa of any class or type, or for
entry permission, being rules or criteria relating to the
circumstances of that person:

(c) any indicators, attributes, or other relevant information
or matters that may or must be taken into account in
assessing a person’s eligibility for a visa or entry per-
mission:

(d) any statement of, or rules or criteria or process for deter-
mining, the number or categories or ranking of persons
or classes of persons whose applications for visas of any
class or type or entry permission may be granted at any
particular time or over any particular period:

(e) any rules or criteria for the lapsing of applications in
respect of which no decision to grant a visa has been
made:
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any matters relevant to balancing individual eligibility
for a visa or entry permission against the overall object-
ives or requirements of immigration instructions:

any requirements relating to documentation, consult-
ation, or other evidence or information required to as-
sess a person’s eligibility for a visa or entry permission:
any statement of the conditions or types of conditions
that may be imposed upon a visa of any particular class
or type, and the circumstances in which or classes of
persons in relation to whom the conditions may be im-
posed:

the nature and extent of the discretion that immigration
officers may exercise in making a decision on any visa.

Without limiting subsection (5), any rules or criteria relating
to eligibility for a visa or entry permission—

(a)

(b)

may include matters relating to—

(1)  health:

(1)  character:

(i) the immigration status of applicants for visas
(whether currently or at any time in the past):

(iv)  sponsorship:

(v)  the provision of bonds:

may, in respect of any 1 or more specified classes or

categories of person who wish to apply for a visa,—

(i)  include a requirement that persons of that class or
category may apply for a visa only if invited to do
so by the Minister or an immigration officer:

(i)  stipulate any period for which an expression of
interest under section 92 will remain current:

(ii1)) set or indicate rules, criteria, or other relevant
matters of the kinds specified in subsection (5)(a)
to (g) that will or may apply for the purpose of
determining whether an invitation to apply for a
visa should be granted to any such person:

(iv) stipulate any time frame, or any method for deter-
mining the time frame, within which the relevant
application must be made following the issue of
an invitation to apply for a visa.
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Any conditions referred to in subsection (5)(h) that relate to
resident visas (other than conditions relating to travel) must
specify the maximum period, not exceeding 5 years, for which
they may be imposed.

Immigration instructions certified by the Minister under sub-

section (1)—

(a) are statements of government policy:

(b) are not regulations for the purposes of the Regulations
(Disallowance) Act 1989 or the Acts and Regulations
Publication Act 1989.

Compare: 1987 No 74 s 13B

Immigration instructions classified as residence

instructions, temporary entry instructions, or transit

instructions

The Minister must classify immigration instructions as—

(a) residence instructions; or

(b) temporary entry instructions (and, if appropriate, as re-
stricted temporary entry instructions); or

(c) transit instructions.

To avoid doubt, any temporary entry instructions are not resi-
dence instructions, regardless of whether the granting of a visa
or entry permission under those instructions may affect eligi-
bility for, or otherwise relate to, the grant of a residence class
visa.

Immigration instructions for lapsing of applications for

visas

The Minister may certify in accordance with section 22 rules

or criteria for the lapsing of applications in respect of which

no decision to grant a visa has been made, or is likely to be

made,—

(a)  within any stipulated period or by any stipulated date;
or

(b) by the date on which any relevant quota or limit set
under immigration instructions for any particular period
is reached; or

(c) by any other date on which some other specified event
occurs or, as the case may be, has not occurred.
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Rules and criteria set under this section—

(a)  may differ for different classes or categories of applica-
tions:

(b) may specify any stage of processing of an application
that must be reached within any stipulated period or by
any stipulated date if the application is not to lapse.

The question whether an application meets any rules or criteria
for lapsing set under this section is a matter for the discretion
of the Minister or an immigration officer, and—

(a) no appeal lies against the decision of the Minister or
the officer concerned, or the lapsing of the application,
whether to the Minister, the Tribunal, a court, or other-
wise; and

(b)  no review proceedings may be brought in any court in
respect of—

(1)  thelapsing of an application for a visa under rules
or criteria set under this section; or

(i)  the lapsing of an expression of interest in obtain-
ing an invitation to apply for a visa.

Any decision that an application for a residence class visa, or

a temporary entry class visa of a type subject to restricted tem-

porary entry instructions, will lapse must be made in accord-

ance with the rules and criteria applicable at the time the ap-
plication was made.

If an application lapses, no further processing or decision in
respect of that application is required.

If an application lapses in accordance with rules and criteria
set under this section, the chief executive must refund any ap-
plication fee paid in respect of the application to the person
who paid it, or a person authorised by that person to receive it.
Nothing in this Act or in any other law or enactment entitles a
person whose application has lapsed to recover from the Min-
ister or the Department or any immigration officer any costs
associated with the application, or any costs, damages, or com-
pensation associated with the lapsing of the application, other
than the application fee refundable under subsection (6).
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In this section (except subsections (6) and (7)), application
includes an expression of interest under section 92 in obtaining
an invitation to apply.

Compare: 1987 no 74 s 13BB

Publication of immigration instructions
The chief executive must publish immigration instructions.

The chief executive must ensure that copies of immigration

instructions are available or readily obtainable for inspection,

free of charge, at—

(a) offices of the Department; and

(b) New Zealand government offices overseas that deal
with immigration matters.

Nothing in subsection (2) requires the making available of in-

formation that could properly be withheld in accordance with

the provisions of the Official Information Act 1982, were a re-

quest to be made for the information under that Act.

Compare: 1987 No 74 s 13A

Processing claims and applications for visas
and entry permission

How claims and applications for visas and entry
permission processed

The order and manner of processing any application for a visa
or entry permission is a matter for the discretion of the Minister
or an immigration officer.

Subsection (1) applies unless immigration instructions that
particularly relate to the order or manner of processing appli-
cations for residence class visas, temporary entry class visas,
or transit visas require otherwise.

The order and manner of processing any claim is a matter for
the discretion of a refugee and protection officer.

However, the chief executive may give general instructions to
immigration officers and refugee and protection officers on the
order and manner of processing any application or claim, or
specified classes of application or claim, and, if so, an immi-
gration officer or a refugee and protection officer must process
an application or claim in accordance with those instructions.
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In giving any instructions, the chief executive may have regard

to such matters as the chief executive thinks fit.

General instructions may apply to any or all applications or

claims regardless of the fact that—

(a) the general instructions may be different from those
existing at the time that the applications or claims were
made; or

(b)  the general instructions may result in applications or
claims being processed in a different order or manner
than would otherwise have occurred.

The question whether an application or claim is processed in
an order and manner consistent with any general instructions is
a matter for the discretion of the immigration officer or refugee
and protection officer concerned, and—
(a) noappeal lies against his or her decision, whether to the
Minister, the Tribunal, a court, or otherwise; and
(b)  no review proceedings may be brought in any court in
respect of—
(1)  any general instructions; or
(i)  the application of any general instructions; or
(iii)  any failure by the Minister or an immigration of-
ficer to process, or to continue to process, an ap-
plication; or
(iv) any decision by the Minister or an immigration
officer to process (including a decision to con-
tinue to process), or any decision not to process
(including a decision not to continue to process),
an application.
The chief executive may make arrangements for providing as-
sistance to the Minister, immigration officers, and refugee and
protection officers in processing applications and claims.

To avoid doubt, general instructions given under this section—
(a)  are matters of rules and practice of the Department; and
(b)  are not immigration instructions.

To avoid doubt, nothing in this Act, or in any other law or
enactment, requires an immigration officer or a refugee and
protection officer to process an application or claim in any
particular order or manner unless required to do so by—

(a)  general instructions given under this section; or
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(b) immigration instructions that particularly relate to the
order or manner of processing applications for residence
class visas, temporary entry class visas, or transit visas.

Compare: 1987 No 74 s 13BA

Reasons for decisions

Reasons for decisions must be given if visa or entry

permission refused to certain persons

Except as otherwise provided in this Act, where a person who

applied for a visa or entry permission onshore or in an im-

migration control area so requests, an immigration officer (or,

where the decision is the Minister’s, the Minister) must give

the reasons for any decision to—

(a) refuse to grant a visa to the person; or

(b) refuse to grant to the person a visa of a particular type;
or

(c) refuse to grant entry permission to the person.

The reasons must—

(a)  be given in writing; and

(b)  contain the information required under section 23 of the
Official Information Act 1982 as if the reasons were
given in response to a request to which that section ap-
plies.

Subsection (1) is subject to section 40(3)(e) and (f).

Compare: 1987 No 74 s 36

Automated decision making and biometric
information

Automated decision making in relation to visas, etc

An automated electronic system that applies criteria predeter-

mined in accordance with immigration instructions may be

used by the Department to—

(a)  rank an expression of interest:

(b)  process, grant, or refuse to grant an invitation to apply
for a visa:

(c) process an application for, grant (with or without con-
ditions), or refuse to grant a visa:
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(d)  process an application for, grant, or refuse to grant entry
permission.

An automated electronic system may be used by the Depart-

ment to process an application for, grant (with or without con-

ditions), or refuse to grant an interim visa.

Conditions imposed on visas granted by an automated elec-
tronic system may only be conditions that are specified in im-
migration instructions for a visa of the relevant class or type.
However, nothing in this section prevents an immigration offi-
cer or the Minister from imposing further conditions, or vary-
ing or cancelling conditions under any of sections 50 to 55, on
or in relation to a visa granted by way of an automated elec-
tronic system.

Where a decision to grant or refuse to grant a visa or entry
permission, or to issue or refuse to issue an invitation to apply
for a visa, is made by way of an automated electronic system,
that decision must for all purposes be treated as a decision of
an immigration officer who is authorised to make the decision
under this Act.

Automated decision making in advance passenger
processing

The chief executive may make a decision under section 97(1)
by means of an automated electronic system that analyses the
information (if any) about a person that is held by the chief
executive or to which the chief executive has access using cri-
teria predetermined by the chief executive.

Use of biometric information in decision making
Biometric information required from persons in accordance
with this Act may be used to—

(a)  establish a record of a person’s identity; or

(b)  establish or verify a person’s identity; or

(c) assist in decision making under this Act.

Collection and storage of biometric information
Biometric information collected under this Act may be col-
lected, using an automated system or otherwise, by—
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(a) an immigration officer or a refugee and protection offi-
cer; or

(b)  an agent or person on behalf of an immigration officer
or a refugee and protection officer.

Biometric information must be dealt with in accordance with

the Privacy Act 1993.

Subsection (2) is for the avoidance of doubt.

Department to undertake privacy impact assessment

The Department must complete a privacy impact assessment

in respect of the collection and handling of biometric informa-

tion under this Act to—

(a)  identify the potential effects that the Act may have on
personal privacy; and

(b)  examine how any detrimental effects on privacy might
be lessened.

The Department must consult the Privacy Commissioner—

(a)  onthe terms of reference developed for the assessment;
and

(b)  when completing the assessment.

The Department must review its privacy impact assessment if

changes are made to this Act, regulations made under it, or

operational policy in respect of the collection or handling of

biometric information and, if the review establishes that new

or increased privacy impacts have resulted from the changes,

must—

(a) amend or replace the privacy impact assessment; and

(b)  consult the Privacy Commissioner on the amended or
replacement assessment.

The Department must ensure the current privacy impact as-
sessment is—
(a) available on the Department’s Internet site; and
(b) available or readily obtainable for inspection, free of
charge, at—
(i)  offices of the Department; and
(1) New Zealand government offices overseas that
deal with immigration matters.
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Nothing in subsection (4) requires the making available of in-
formation that could properly be withheld in accordance with
the provisions of the Official Information Act 1982, were a re-
quest to be made for the information under that Act.

Reliance on classified information in decision
making

Classified information relating to security or criminal
conduct may be relied on in decision making
Classified information may be relied on in making decisions
or determining proceedings under this Act if the Minister de-
termines that the classified information relates to matters of
security or criminal conduct.
If subsection (1) applies, the Minister may—
(a)  rely on the information to make a decision under Part 3,
4, or 6; or
(b)  direct that the information be provided to a refugee and
protection officer (who has been authorised by the chief
executive to make decisions under Part 5 relying on
classified information) so that the officer may rely on
it to make—
(i)  adecision under Part 5; or
(i)  an application to the Tribunal under that Part; or
(c) refer the information to the Tribunal or a court, as the
case may be, if the information is first to be relied on—
(1)  inan appeal to the Tribunal or the court; or
(i)  in an application to the Tribunal; or
(i)  in review proceedings; or
(d) refer the information to the chief executive so that he or
she may make an application for a warrant of commit-
ment, or an application or a response to an application
for review or release, in accordance with section 325.
Sections 34 to 42 apply, as appropriate, when decisions are
made relying on classified information to which subsection (1)
applies.
Sections 240 to 244 and 252 to 270 apply to proceedings in-
volving classified information to which subsection (1) applies.
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Minister may receive briefing

Where classified information may be relevant to a decision

under this Act,—

(a)  the Minister may request an oral or a written briefing
from the chief executive of the relevant agency; and

(b)  the Minister may seek the assistance of such security-
cleared assistants as he or she thinks fit; and

(c) the content of the briefing is to be determined by the
chief executive of the relevant agency.

No person may be called to give evidence in any court or tri-

bunal in relation to the content of the briefing or anything com-

ing to his or her knowledge as a result of the briefing (including

any record of an oral briefing), except as provided in sections

241(1) and 259(1).

Protection of classified information

Classified information relied on for the purpose of making any

decision or determining any proceedings under this Act must

be kept confidential and must not be disclosed, except as pro-

vided in sections 241(1), 259(1), 267(4), 269(4), and 270(3).

Subsection (1)—

(a)  does not limit or affect the application of the Ombuds-
men Act 1975, the Official Information Act 1982, or the
Privacy Act 1993; but

(b)  otherwise applies despite any other enactment or rule of
law to the contrary.

Neither the Tribunal nor any court may require or compel the

chief executive of the relevant agency, the Minister, or any

other person to disclose any classified information in any pro-
ceedings under this Act (but without derogating from sections

241(1) and 259(1)).

Classified information must be balanced

The chief executive of a relevant agency who provides clas-

sified information to the Minister under this Act must ensure

that—

(a) theinformation is provided in a manner that does not, by
reason of the omission of any other relevant classified
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or non-classified information, give a misleading view of
the information supplied; and

(b) any classified or non-classified information that is
favourable to the person subject to the decision or
proceedings is also provided; and

(c) any further classified information that becomes avail-
able and that is relevant to the decision or proceedings
is provided.

The obligation to provide further information ceases on the

date—

(a) the decision concerned is made:

(b)  adecision on the proceedings concerned is made.

Withdrawal or updating of classified information

The chief executive of the relevant agency may at any time
withdraw, update, or add to all or any part of any classified
information provided to the Minister under this Act.

If the classified information is updated or added to, the Minis-
ter must make a further determination under section 33(1) on
whether the information may be relied on.

If the Minister determines that the information may be—

(a) relied on before the Minister makes a decision under
Part 3, 4, or 6, the Minister must, if the information is
relevant to the decision being made, take that new or up-
dated information into account in making the decision:

(b) relied on before a refugee and protection officer makes
a decision under Part 5, the officer must, if the infor-
mation is relevant to the decision being made, take the
new or updated information into account in making the
decision:

(c) raised in proceedings involving classified informa-
tion,—

(i)  the Tribunal or court must treat the new or up-
dated information in the same way as classified
information originally provided to it under sec-
tion 241(1) or 259(1); and

(i1))  the Tribunal must determine in relation to the
new or updated information the matters set out
in section 243(1)(a), (b), and (c).
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If the chief executive of the relevant agency withdraws any
classified information,—

(a)

(b)

the classified information must be kept confidential and

must not be disclosed by the decision maker, the Tri-

bunal, or the court (as the case may be); and

the decision maker, the Tribunal, or the court must con-

tinue to make the decision or determine the proceed-

ings—

(i)  without regard to that classified information (but
subject to section 243(2) in the case of the Tri-
bunal); and

(i) in the case of an appeal, a matter, or review
proceedings, as if that information had not been
available in making the decision subject to the
appeal, matter, or review proceedings.

The chief executive of the relevant agency may at any time di-
rect any person to return classified information to the relevant
agency.

Summary of allegations to be developed

This section and section 39 apply where classified information
is to be relied on, or may be relied on, in the making of any
decision (a relevant decision) in relation to—

(a)

(b)
(©)

an application for a visa, if the application is for—

(i)  aresidence class visa; or

(i)  atemporary visa or a limited visa, and the appli-
cant 1s onshore; or

a person’s liability for deportation; or

any matter to which Part 5 applies, if the decision is to

be made by a refugee and protection officer.

Before a relevant decision is made that relies on any classified
information that is or may be prejudicial to the person who is
the subject of the proposed decision,—

(a)

(b)

the chief executive of the relevant agency and the Min-
ister or the refugee and protection officer concerned, as
the case may be, must agree a summary of the allega-
tions arising from the classified information; and

the Minister or the refugee and protection officer must
forward the summary to the person who is the subject of
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the proposed decision for comment, and specify a time
by which any comment may be provided.
For the purposes of making a relevant decision, the classified
information may be relied on only to the extent that the allega-
tions arising from the information can be summarised without
disclosing classified information that would be likely to preju-
dice the interests described in section 7(3).

Nothing in subsection (2) requires the summary to—

(a)  list any documents or other source material containing
classified information; or

(b)  detail the contents of any documents or other source
material containing classified information; or

(c) specify the source of any documents or other source
material containing classified information.

A summary under this section must be updated, and the person

affected provided with an updated summary, where—

(a) any classified information that was proposed to be relied
on in making the decision is withdrawn (unless all of the
classified information is withdrawn); or

(b) the chief executive of the relevant agency adds to or
updates the classified information that will be relied on
in making the decision.

An updated summary must be prepared in the same way as if
it were a summary prepared under subsection (2)(a).

Reasons, etc, to be given where prejudicial decision made

using classified information

Where a decision of a kind referred to in section 38(1) has

been made relying on classified information, and the decision

is prejudicial to the person concerned, then, subject to section

40, the person who is the subject of the decision must be in-

formed of—

(a)  the fact that classified information was relied on in mak-
ing the decision; and

(b)  the reasons for the decision (except to the extent that
providing reasons would involve a disclosure of clas-
sified information that would be likely to prejudice the
interests referred to in section 7(3)); and
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(c) the appeal rights, if any, available in respect of the de-
cision; and

(d) ifappeal rights are available, the right to be represented
by a special advocate.

Reasons must—

(a) Dbe given in writing; and

(b)  contain the information required under section 23 of the
Official Information Act 1982 as if the reasons were
given in response to a request to which that section ap-
plies.

The Minister or a refugee and protection officer, as the case

may be, must also prepare a record of the reasons for the de-

cision, including any reasons arising from the classified infor-

mation, which may not be accessed or disclosed except in ac-

cordance with section 241(1), 259(1), or 267(4) or to the chief

executive of the relevant agency.

Where classified information may be relied on without

requirement for summary or reasons

Subsection (2) applies to the Minister if—

(a)  he or she is making a decision under this Act relying on
classified information; and

(b)  the decision is not a decision of a kind referred to in
section 38(1).

The Minister is not required to—

(a) provide potentially prejudicial information based on
classified information to the person concerned for
comment; or

(b)  give reasons for the decision, and section 23 of the Of-
ficial Information Act 1982 and section 27 of this Act
do not apply in respect of the decision.

Nothing in section 38 or 39 requires the making available of

any classified information or a summary of the allegations aris-

ing from classified information, or the giving of reasons for

decisions,—

(a)  if'the decision concerned is in the absolute discretion of
the decision maker; or

(b) in relation to expressions of interest or invitations to
apply for a visa; or
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(c)  to applicants for transit visas; or

(d) to applicants for temporary entry class visas who are
outside New Zealand; or

(e) inrelation to applications for visas made in an immigra-
tion control area or in a place designated by the chief
executive under section 383; or

(f)  inrelation to applications for entry permission.

Declassification of classified information

Subsection (2) applies to classified information if—

(a) itis relied on, or may be relied on, to make a decision
or determine proceedings under this Act; and

(b)  during the process of making the decision or determin-
ing the proceedings, the information is declassified.

As from the date of declassification, the information is no

longer subject to any of the confidentiality, process, or other

requirements of this Act that apply to classified information or

the users of the information.

For the purposes of this section, information is declassified
when the chief executive of the relevant agency certifies in
writing that, as from a specified date, the classified informa-
tion concerned is no longer classified information within the
meaning of section 7.

No right of complaint to Inspector-General of Intelligence
and Security

No complaint may be made to the Inspector-General of In-
telligence and Security about any situation or set of circum-
stances relating to an act, omission, practice, policy, or pro-
cedure done, omitted, or maintained (as the case may be) in
connection with a decision under this Act involving classified
information (including a determination in proceedings involv-
ing classified information).
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Part 3
Visas

Subpart 1—Visas generally

Effect of visa

A visa (other than a transit visa) granted outside New Zealand

indicates that—

(a)  the holder of the visa has permission to—
(i)  travel to New Zealand in accordance with the

conditions of the visa (if any); and

(i)  apply for entry permission; and

(b) at the time the visa is granted, there is no reason to
believe that the holder will be refused entry permission
if the holder’s travel is consistent with the conditions of
the visa relating to travel; and

(c)  if'the holder is granted entry permission, the holder has
permission to stay in New Zealand in accordance with
the conditions of the visa (if any).

A visa granted in an immigration control area indicates that

the holder of the visa,—

(a)  if granted entry permission, has permission to stay in
New Zealand in accordance with the conditions of the
visa (if any); and

(b)  has permission to travel to New Zealand subsequently
and apply for entry permission in accordance with the
conditions of the visa (if any).

A visa granted onshore indicates that the holder of the visa—

(a) has permission to stay in New Zealand in accordance
with the conditions of the visa (if any); and

(b)  has permission to travel to New Zealand subsequently
and apply for entry permission in accordance with the
conditions of the visa (if any).

A transit visa indicates that the holder of the visa has permis-
sion to travel to New Zealand, and to remain, for no longer
than the transit period,—

(a)  on the craft concerned; or

(b)  in an immigration control area; or

(c) in the custody of the Police.
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Person may hold only 1 current visa
At any one time, a person may hold only 1 current visa.

Grant of visa generally matter of discretion
No person is entitled to a visa as of right.

In determining a visa application, the Minister or, subject to

any special direction, an immigration officer, in his or her dis-

cretion,—

(a) may grant or refuse to grant a visa; and

(b) regardless of the class and type of visa that was applied
for, may grant a visa of any class and type; and

(c) may impose conditions on the visa granted, or vary or
waive conditions that would otherwise apply to it.

This section applies unless any provision in this Act expressly

provides otherwise.

Compare: 1987 No 74 ss 8-10, 35

Grant of visa does not guarantee entry permission

The granting of a visa does not of itself entitle the holder to be

granted entry permission.

Subsection (1) applies except if the visa granted is—

(a) apermanent resident visa; or

(b) a resident visa, and the visa was granted in New
Zealand.

Grant of visa may be conditional on payment of bond
Before granting a visa to an applicant, the Minister or an immi-
gration officer may require that a bond be paid in accordance
with section 396.

A bond required under subsection (1) may be—
(a) forfeited under section 397(1); or
(b) refunded in whole or in part under section 397.

The fact that a bond is forfeited under section 397(1) (whether
in whole or in part) does not affect other action taken, or that
may be taken, in respect of a failure to comply with any condi-
tions imposed on the visa concerned under sections 49 to 55.
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Grant of visa may be conditional on sponsorship

Before a visa is granted to an applicant, the applicant may be

required to supply a written undertaking, in a form approved

by the chief executive, by a person (the sponsor) relating to

any specified matter or matters.

The requirement to supply a written undertaking may be im-

posed by—

(a) immigration instructions, in relation to any class or type
of visa; or

(b)  the Minister or an immigration officer, in relation to any
particular visa.

Without limiting subsection (1),—
(a)  the specified matter or matters in respect of the under-
taking may relate to—

(i)  employment of the applicant and any dependants
of the applicant:

(i) accommodation of the applicant and any depend-
ants of the applicant:

(iii)) maintenance (including the cost of any publicly
funded services or benefits) of the applicant and
any dependants of the applicant:

(iv)  costs of repatriation or deportation of the appli-
cant and any dependants of the applicant:

(b)  an undertaking may relate to the sponsor—

(i)  providing any matter directly; or

(i) paying the costs of any matter, if the matter is
provided by another person.

A sponsor must be—

(a) aNew Zealand citizen, permanent resident, or resident;
or

(b)  an organisation that is registered in New Zealand as a
company, an incorporated society, or a charitable trust;
or

(c) agovernment agency.

A sponsor who is not a natural person must nominate an indi-

vidual as the authorised contact for the purposes of the spon-

sorship.
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A sponsor must also be acceptable to the Minister or the im-
migration officer, or meet any other criteria required by the
relevant immigration instructions, or both, as the case may be.
It is a matter for the absolute discretion of the Minister or the
immigration officer whether a person is acceptable as a spon-
sor, and no appeal lies against his or her decision, whether to
any court, the Tribunal, the Minister, or otherwise.

Visa conditions

Visas may be subject to conditions

Every visa other than a permanent resident visa is subject to

such conditions (if any) as may be,—

(a) in the case of resident visas, specified in residence in-
structions relating to visas of that type, being the in-
structions applicable at the time the application for the
visa was made:

(b) in the case of temporary entry class visas other than
visas subject to restricted temporary entry instructions,
specified in temporary entry instructions relating to
visas of that class or a type of visa within that class,
being instructions applicable at the time the visa was
granted:

(c) in the case of temporary entry class visas subject to re-
stricted temporary entry instructions, specified in tem-
porary entry instructions applicable at the time the ap-
plication for the visa was made:

(d) in the case of transit visas, specified in transit instruc-
tions applicable at the time the visa was granted:

(e)  imposed by the Minister or an immigration officer under
section 50, 51, 52, 53, 54, or 55:

(f)  imposed by or under any other Act.

The conditions of a visa relating to travel may—

(a) give permission to travel to New Zealand on a single
journey, multiple journeys, or a set number of journeys;
or

(b)  give permission to travel to New Zealand for or within
a specified time period; or
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(c) expressly not authorise any further travel to New
Zealand.

Conditions on resident visas

On granting a resident visa as an exception to residence in-

structions, the Minister may—

(a) impose conditions in addition to those specified in the
applicable residence instructions (if any):

(b)  vary or waive conditions that would otherwise apply to
a visa of that type.

Following the grant of a resident visa, the Minister may, by

special direction,—

(a)  impose further conditions whether or not the conditions
are specified in the applicable residence instructions (if
any):

(b)  vary or cancel conditions that would otherwise apply to
the visa or were imposed under subsection (1).

The Minister may also do 1 or more of the things in subsection
(2) by agreement with the visa holder.

A condition imposed, varied, waived, or cancelled under this

section—

(a)  must be notified to the visa holder by the Minister or an
immigration officer; and

(b)  takes effect—

(i)  from the date the visa is granted, if the condition
is imposed, varied, or waived when the visa is
granted; or

(i)  from the date specified in the notice (being a date
not earlier than the date of notification), in any
other case.

To avoid doubt,—

(a)  subsection (2) applies whether the resident visa was
granted as an exception to residence instructions or
otherwise:

(b)  nothing in this section allows the Minister to impose
conditions on a permanent resident visa, whether at the
time of or subsequent to granting the visa.
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Resident visa holder may apply for variation of travel
conditions

A resident visa holder may apply, in the prescribed manner,
for a variation of the conditions of his or her visa relating to
travel to New Zealand.

An immigration officer must determine the application in ac-
cordance with the residence instructions applicable at the time
the application for the variation was made.

However, the Minister may vary conditions of a visa under
this section by special direction, as an exception to residence
instructions.

Conditions on temporary entry class visas (other than
those subject to restricted temporary entry instructions)
On granting a temporary entry class visa, the Minister or an
immigration officer may—

(a)  impose conditions in addition to those specified in tem-
porary entry instructions in relation to a visa of that class
or type:

(b)  vary or waive conditions that would otherwise apply to
a visa of that class or type.

Following the grant of a temporary entry class visa, the Min-

ister or an immigration officer may—

(a) impose further conditions, whether or not the conditions
are specified in the temporary entry instructions in rela-
tion to a visa of that class or type:

(b)  wvary or cancel conditions that would otherwise apply
to a visa of that class or type or were imposed under
subsection (1).

The Minister or an immigration officer may also do 1 or more
of the things in subsection (2) by agreement with the visa
holder.

A condition imposed, varied, waived, or cancelled under this

section—

(a)  must be notified to the visa holder by the Minister or an
immigration officer; and

(b)  takes effect—
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(i)  from the date the visa is granted, if the condition
is imposed, varied, or waived when the visa is
granted; or

(i1)  from the date specified in the notice (being a date
not earlier than the date of notification), in any
other case.

Nothing in this section applies to a temporary entry class visa
that is subject to restricted temporary entry instructions.

Conditions on temporary entry class visas subject to

restricted temporary entry instructions

On granting a temporary entry class visa subject to restricted

temporary entry instructions, as an exception to those instruc-

tions, the Minister may—

(a)  impose conditions in addition to those specified in tem-
porary entry instructions in relation to a visa of that
type:

(b)  vary or waive conditions that would otherwise apply to
a visa of that type.

Following the grant of a temporary entry class visa subject to

restricted temporary entry instructions, the Minister may, by

special direction,—

(a)  impose further conditions, whether or not the conditions
are specified in temporary entry instructions in relation
to a visa of that type:

(b)  vary or cancel conditions that would otherwise apply to
avisa of that type or were imposed under subsection (1).

The Minister may also do 1 or more of the things in subsection

(2) by agreement with the visa holder.

A condition imposed, varied, waived, or cancelled under this

section—

(a)  must be notified to the visa holder by the Minister or an
immigration officer; and

(b)  takes effect—

(1)  from the date the visa is granted, if the condition
is imposed, varied, or waived when the visa is
granted; or
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(i1)  from the date specified in the notice (being a date
not earlier than the date of notification), in any
other case.

To avoid doubt, subsection (2) applies whether the temporary
entry class visa was granted as an exception to temporary entry
instructions or otherwise.

Conditions on transit visas

On granting a transit visa, the Minister or an immigration of-

ficer may—

(a) impose conditions in addition to those specified in tran-
sit instructions:

(b)  vary or waive conditions that would otherwise apply to
a transit visa.

Following the grant of a transit visa, the Minister or an immi-

gration officer may—

(a)  impose further conditions, whether or not the conditions
are specified in the transit instructions:

(b)  vary or cancel conditions that would otherwise apply to
a transit visa or were imposed under subsection (1).

The Minister or an immigration officer may also do 1 or more

of the things in subsection (2) by agreement with the visa

holder.

A condition imposed, varied, waived, or cancelled under this

section—

(a) must be notified to the visa holder by the Minister or an
immigration officer; and

(b) takes effect—

(i)  from the date the visa is granted, if the condition
is imposed, varied, or waived when the visa is
granted; or

(1)  from the date specified in the notice (being a date
not earlier than the date of notification), in any
other case.
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Condition that visa holder have sponsor

This section applies to a visa holder who, when applying for
the visa concerned, was required to provide a written under-
taking from a sponsor in accordance with section 48.

It is a condition of the visa that—

(a)  the visa holder have a sponsor for the purposes of the
specified matter or matters provided for in the written
undertaking; and

(b)  the sponsor meets the obligations in relation to the spe-
cified matter or matters provided for in the undertaking.

If the sponsor fails to comply with the undertaking—

(a)  the sponsor owes a debt to the Crown, recoverable by
the Crown in a court of competent jurisdiction, if the
Crown incurs a cost as a result of the failure; and

(b)  the sponsor owes a debt to a third party, recoverable by
the third party in a court of competent jurisdiction, if a
cost has been incurred by the third party as a result of
the failure; and

(c)  the visa holder is deemed to have breached the condi-
tions of his or her visa imposed under subsection (2).

Visa holder must comply with conditions

The holder of a visa that is subject to conditions must comply
with the conditions of the visa.

In the case of conditions imposed by or under any other Act, or
specified in immigration instructions, the obligation to comply
with those conditions arises whether or not the visa holder is
aware of the conditions, or of the implications of not comply-
ing with them.

A visa holder must comply with conditions imposed or varied
and notified to the holder by the Minister or an immigration
officer under section 50, 51, 52, 53, or 54.

It is presumed, in the absence of evidence to the contrary on
the balance of probabilities, that a visa holder was notified of
any conditions imposed or varied under section 50, 51, 52, 53,
or 54 if notice of them was given in accordance with section
386.
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General rules relating to visas

Applications for visas
An application for a visa must be made in the manner pre-
scribed for the class or type of visa sought.

The applicant must specify in the application a physical ad-
dress to which any communication relating to the application,
or to which advice of any visa that may be granted pursuant
to the application, may be sent, or at which any notice may be
served under this Act.

An applicant for or holder of a visa may at any time, by written
notice to an immigration officer, substitute a different address
for that specified under subsection (2).

An applicant for a visa may also specify in an application an
electronic address to which any communication relating to the
application, or to which advice of any visa that may be granted
pursuant to the application, may be sent (and may substitute a
different address by written notice to an immigration officer).

Obligation on applicant to inform of all relevant facts,

including changed circumstances

It is the responsibility of an applicant for a visa to ensure that

all information, evidence, and submissions that the applicant

wishes to have considered in support of the application are

provided when the application is made.

The Minister or immigration officer considering the applica-

tion—

(a) isnotobliged to seek any further information, evidence,
or submissions; and

(b)  may determine the application on the basis of the infor-
mation, evidence, and submissions provided.

It is also the responsibility of an applicant for a visa to in-

form the Minister or an immigration officer of any relevant

fact, including any material change in circumstances that oc-

curs after the application is made, if that fact or change in cir-

cumstances—

(a) may affect the decision on the application; or

(b) may affect a decision to grant entry permission in re-
liance on the visa for which the application is made.
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Without limiting the scope of the expression material change
in circumstances in subsection (3), such a change may relate
to the applicant or another person included in the application,
and may relate to any matter relevant to this Act or immigra-
tion instructions.

Failure to comply with the obligation set out in subsection (3)
amounts to concealment of relevant information for the pur-
poses of sections 157 and 158.

It is sufficient ground for the Minister or an immigration officer
to decline to grant a visa to a person if the Minister or officer
is satisfied that the person,—

(a)  whether personally or through an agent, in applying
for the visa submitted false or misleading information
or withheld relevant information that was potentially
prejudicial to the grant of the visa; or

(b)  did not ensure that an immigration officer was informed
of any material change in circumstances to which sub-
section (3) applies between the time of making the ap-
plication and the time of a decision on the application.

Compare: 1987 No 74 ss 17A, 25, 34B, 34G

Applications by minors

Where an application for a visa is made by or for a person
under 18 years of age who is not married or in a civil union, the
Minister or an immigration officer may decline the application
if the Minister or immigration officer is not satisfied that any
parent or guardian of the person consents to the making of the
application.

Compare: 1987 No 74 s 35(2)

Biometric information may be required from visa
applicant

An applicant for a visa must allow biometric information to be
collected from him or her.

If the applicant fails to allow the biometric information to be
collected, the Minister or an immigration officer may refuse to
grant the visa applied for.
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The requirement in subsection (1) does not apply if the person
is exempt from providing the information in accordance with
regulations made under section 400(1).

Grant of visa in special case

The Minister may at any time, of the Minister’s own volition,

grant a visa of any type to a person who—

(a) is unlawfully in New Zealand; and

(b) is not a person in respect of whom a deportation order
is in force.

A decision to grant a visa under subsection (1) is in the Min-
ister’s absolute discretion.
Compare: 1987 No 74 s 35A

Form of visa

A visa is granted by being entered and retained in the records

(whether electronic or physical) of the Department in a manner

determined by the chief executive.

The entry for the visa must specify, as appropriate,—

(a) its start date (which may be the date of its grant or a
future or past date):

(b) any conditions of the visa that relate to travel, includ-
ing—

(i)  whether the visa allows travel to New Zealand on
a later occasion:

(i) if the visa allows travel to New Zealand, the
period during which the holder may travel to
New Zealand:

(iii)  if'the visa allows travel to New Zealand, whether
the visa gives permission to travel to New
Zealand on a single journey, multiple journeys,
or a set number of journeys:

(c) inrelation to the holder’s stay in New Zealand, the date
or event on the occurrence of which the visa will expire,
or the period after which it will expire:

(d) any other conditions of the visa:

(e)  for those persons granted entry permission, the date or
dates the entry permission was granted:
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()  such other matters as may be required or approved by
the chief executive.

A visa may (but need not) be evidenced by an endorsement in
a passport or certificate of identity.

To avoid doubt, no electronic or physical record is required to
be created for a visa that is deemed to be granted by or under
this Act.

Expiry of visa

If the holder of a visa is in New Zealand, the visa expires on

the earliest of—

(a) the beginning of the day after the date specified in the
visa as the expiry date:

(b)  the beginning of the day after the day on which an event
specified in the visa as the event on the occurrence of
which the visa will expire occurs:

(c)  the beginning of the day after the last day of the period
for which the visa grants stay in New Zealand to the
holder:

(d)  the beginning of the day that is 3 months after the day
on which an epidemic management notice expires, if the
visa—

(1)  1is a temporary entry class visa to which section
78 applies; and
(i1)  has not been cancelled earlier.

If the holder of a visa is outside New Zealand, the visa expires

on the earlier of—

(a) the day and time the holder left New Zealand, if the
conditions of the visa do not allow further travel to New
Zealand:

(b)  the beginning of the day after the date that is specified
by the conditions of the visa as the last day of the period
of time within which travel is allowed to New Zealand.

Cancellation of visa on triggering event

A visa is cancelled in the following circumstances:

(a)  on the deportation of its holder from New Zealand:

(b)  on the refusal of entry permission to its holder:

(c) onentry permission granted to its holder being revoked:
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(d) if the holder arrived at an immigration control area,—

(i)  on the holder leaving the immigration control
area without presenting himself or herself to an
immigration officer; or

(i)  on the holder failing to comply with the instruc-
tion of an immigration officer to remain in the
area:

(e)  ifthe holder arrived at a place other than an immigration
control area, on failing to present himself or herself in
the prescribed manner and within the prescribed time as
required under section 103(1)(b):

(f)  on the start date of a further visa granted to its holder:

(g) on the grant of New Zealand citizenship to its holder:

(h)  on the registration of New Zealand citizenship by de-
scent under section 7(2) of the Citizenship Act 1977 by
its holder:

(i)  on the issue of an evidentiary certificate under section
21 of the Citizenship Act 1977 that confirms the holder
is a New Zealand citizen.

Despite subsection (1)(f), the grant of a temporary entry class
visa to the holder of a residence class visa does not cancel the
residence class visa unless the grant of the temporary entry
class visa was made under section 68.

Cancellation of resident visa before holder first arrives in

New Zealand as holder of visa

The Minister or an immigration officer may cancel a resident

visa at any time before its holder first arrives in New Zealand

as the holder of the visa, if—

(a)  the visa was granted when the holder was outside New
Zealand; and

(b)  the person no longer meets the rules or criteria of the
immigration instructions applicable at the time the ap-
plication for the visa was made.

The Minister or an immigration officer must notify a person,

in writing, at the address supplied under section 57(2) if his or

her visa is cancelled under this section.
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Cancellation of temporary entry class or transit visa by

Minister or immigration officer

The Minister or an immigration officer may, if the Minister or

immigration officer determines there is sufficient reason,—

(a) cancel a temporary entry class visa at any time when its
holder is outside New Zealand:

(b) cancel a temporary entry class visa that has been ex-
tended in accordance with section 78 at any time:

(c) cancel a transit visa at any time.

The Minister or an immigration officer must notify a person,

in writing, if—

(a)  his or her visa is cancelled under this section; and

(b)  he or she is outside New Zealand.

Compare: 1987 No 74 ss 19, 32

Cancellation of visa for administrative error
An immigration officer may cancel a visa that the officer be-
lieves on reasonable grounds was granted as a result of an ad-
ministrative error if—
(a) the visa was granted to a person in a place designated
by the chief executive under section 383 and—
(1)  the person is still in the designated place; or
(i)  the person has not left the arrival hall of the air-
port or port at which he or she arrived in New
Zealand; or
(b)  the visa was granted to a person in an immigration con-
trol area, or an office of the Department, in New Zealand
and the person is still in the control area or office; or
(c)  advice of the grant of the visa has not been sent or given
to the person concerned, in any other case.

Grant of further visa where visa granted in error

If the Minister or an immigration officer determines that a visa

was granted as a result of an administrative error but the visa

was not cancelled under section 67, the Minister or immigra-

tion officer may, in his or her absolute discretion,—

(a)  offer the holder a visa of such class and type, and sub-
ject to such conditions, as the Minister or immigration
officer considers appropriate; and
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(b)

if the holder agrees, grant such a visa.

If the holder does not agree, he or she remains liable for de-
portation under section 155(1).

Subsection (2) is for the avoidance of doubt.

Waiver of requirement for visa permitting travel

to New Zealand in certain cases

Waiver of requirement for visa permitting travel to New
Zealand in certain cases

Regulations made under section 400 may waive the require-
ment to hold a visa permitting travel to New Zealand in rela-
tion to any class of persons, and provide for any conditions of
such a waiver.

The Minister may, by special direction,—

(a)

(b)
(©)
(d)

waive for a period not exceeding 3 months the require-
ment to hold a visa permitting travel to New Zealand in
relation to any class of persons, subject to any condi-
tions specified by the Minister:

suspend for a period not exceeding 3 months a waiver
made by regulations referred to in subsection (1):
waive, in any individual case, the requirement to hold a
visa permitting travel to New Zealand:

suspend, in any individual case, a waiver made by regu-
lations referred to in subsection (1).

Any waiver or suspension of a waiver made in accordance
with subsection (1) or (2)(a) or (b) may, without limiting the
generality of the manner in which persons may be classified,
classify persons to whom the waiver or suspension of waiver
applies by reference to any or all of the following:

(a)
(b)

(c)
(d)

their nationality:

the country or place from which they are travelling
(whether it be their original or an intermediate point of
departure):

their immediate or ultimate destination after being in or
transiting through New Zealand:

whether or not they hold, or are required to hold, any
particular type of travel or immigration documentation,
by whomever issued.
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Any special direction made under subsection (2)(a) or (b)—

(a) mustbe published in the Gazette, and notified in writing
through diplomatic channels to any country concerned:

(b)  expires at the end of the period of 3 months (or such
shorter period as is specified in the direction) following
the day on which the direction was made, unless sooner
cancelled by the Minister by a further special direction,
or by regulations:

(c) 1isto be treated for the purposes of the Regulations (Dis-
allowance) Act 1989 (but not for the purposes of the
Acts and Regulations Publication Act 1989) as if it were
a regulation within the meaning of that Act.

A special direction under subsection (2)(a) or (b) may not be
effectively continued in force by the making of a further spe-
cial direction to the same or similar effect.

A waiver under this section does not of itself entitle a person
subject to the waiver to be granted entry permission.
Compare: 1987 No 74 ss 11, 12

Subpart 2—Classes of visa

Classes of visa
The following classes of visa may be granted under this Act:
(a) residence class visas, consisting of—
(i)  permanent resident visas:
(i1)  resident visas:
(b)  temporary entry class visas, consisting of—
(1)  temporary visas:
(i)  limited visas:
(ii1)  interim visas:
(c) transit visas.
Compare: 1987 No 74 s 14

Residence class visas

Who may apply for residence class visa

The following persons may apply for a residence class visa:

(a) aperson who is outside New Zealand and who wishes
to come to New Zealand and stay indefinitely:

(b)  aperson who is—
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(i)  onshore; and

(i)  the holder of a temporary visa or a resident visa;
and

(iii) not subject to section 150:

(c) aperson to whom a visa waiver applies, and who falls
within a class prescribed by regulations as a person who
may apply for a residence class visa—

(i)  inaplace designated by the chief executive under
section 383; or

(i)  in an immigration control area; or

(iii) in a prescribed place.

No person who is of a class or category that, by virtue of im-

migration instructions, may only apply for a resident visa or

a permanent resident visa by invitation, may apply for such a

visa without an invitation.

A person may apply for a resident visa or a permanent resi-

dent visa in response to an invitation to apply only if the ap-

plication is made in the time frame specified in the residence
instructions.

To avoid doubt, no limited visa holder, interim visa holder,
transit visa holder, or person who is liable for deportation may
apply for a residence class visa.

However, the Minister, in his or her absolute discretion, may
grant a residence class visa to a person to whom subsection (4)
applies.

Compare: 1987 No 74 s 17

Decisions on applications for residence class visa

Where the Minister or an immigration officer makes any de-
cision in relation to an application for a residence class visa,
that decision must be made in terms of the residence instruc-
tions applicable at the time the application was made and any
discretion exercised must be in terms of those instructions.

No application for a residence class visa that is received by an
immigration officer may be referred to the Minister for deci-
sion at first instance, unless the Minister gives a special direc-
tion to that effect.
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Nothing in this section prevents the Minister, in his or her ab-
solute discretion, from making any decision to grant a resi-
dence class visa as an exception to residence instructions in
any particular case.

Compare: 1987 No 74 ss 13C, 17A(2)

Currency and nature of permanent resident visa

The holder of a permanent resident visa is entitled—

(a) to travel to New Zealand at any time:

(b)  to be granted entry permission:

(c) to stay in New Zealand indefinitely:

(d) to work in New Zealand or in the exclusive economic
zone of New Zealand:

(e)  to study in New Zealand.

Currency and nature of resident visa
The holder of a resident visa—
(a) s entitled to—
(i)  travel to New Zealand; and
(i) apply for entry permission (whether before or
after travelling to New Zealand); and
(b)  if granted entry permission, is entitled, in accordance
with the conditions of the visa (if any),—
(i)  to stay in New Zealand indefinitely:
(i)  to work in New Zealand or in the exclusive eco-
nomic zone of New Zealand:
(ii1))  to study in New Zealand.

Subsection (1)(a) applies only if the visa holder’s travel to New
Zealand is consistent with the conditions of the visa relating to
travel.

Former New Zealand citizens deemed to hold resident visa
This section applies to a person in New Zealand who—
(a)  renounces his or her New Zealand citizenship; or
(b) is deprived of his or her New Zealand citizenship.

The person is deemed, from the date of renouncing, or being
deprived of, his or her citizenship, to hold a resident visa—
(a)  permitting the person to stay in New Zealand; and
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(b)  subject to any conditions specified in residence instruc-
tions certified for the purposes of this section at the time
the person renounced or was deprived of his or her citi-
zenship.

Temporary entry class visas: provisions
applying to all types
Decisions on applications for temporary entry class visa
The Minister or an immigration officer may, in the Minister’s
or officer’s discretion, grant a temporary entry class visa as an
exception to temporary entry class instructions in any particu-
lar case.

Subsection (1) does not apply to an application for a temporary
entry class visa of a type subject to restricted temporary entry
instructions.

However, nothing in subsection (2) prevents the Minister in
his or her absolute discretion from making a decision to grant
a visa as an exception to restricted temporary entry instructions
in any particular case.

Currency and nature of temporary entry class visa

A temporary entry class visa may be granted—

(a)  until a specified date; or

(b)  until a specified event on the occurrence of which the
visa expires; or

(c)  for a specified period of time.

The holder of a temporary entry class visa—

(a) s entitled to—
(i)  travel to New Zealand; and
(i) apply for entry permission (whether before or

after travelling to New Zealand); and

(b) if granted entry permission, is entitled, in accordance
with the conditions of the visa (if any), to stay in New
Zealand during the currency of the visa.

Subsection (2)(a) applies only if the visa holder’s travel to New
Zealand is consistent with the conditions of the visa relating to
travel.

The holder of a temporary entry class visa may—
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(@) work in New Zealand, or in the exclusive economic
zone of New Zealand, only if the conditions of the visa
allow, and only consistently with those conditions:

(b)  study in New Zealand, only if the conditions of the visa
allow, and only consistently with those conditions.

Deemed extension of temporary entry class visa expiring

during epidemic

This section applies to a temporary entry class visa held by a

person in New Zealand if—

(a) it was current immediately before the commencement
of an epidemic management notice; and

(b)  but for this section, it would expire before the day that
is 14 days after the day on which the notice expires.

The visa must, for all purposes, be treated as if it continues to

be a current visa allowing stay in New Zealand until the earlier

of the following events:

(a) its cancellation:

(b)  the expiration of 3 months after the day on which the
epidemic management notice expires.

Subsection (2) does not require—

(a)  the endorsement or modification of the visa; or
(b)  the issue of a document extending the visa; or
(c)  the grant of a new visa.

Compare: 1987 No 74 s 35AC

Temporary entry class visas: provisions
applying to temporary visas

Who may apply for temporary visa

The following persons may apply for a temporary visa:

(a) a person, including a person to whom a visa waiver
applies, who is outside New Zealand and who wishes
to come to New Zealand for any purpose for which a
temporary visa may be granted:

(b) aperson arriving in New Zealand and to whom a visa
waiver applies:

(c)  aperson who is onshore, is the holder of a temporary
visa, and is either—
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(i)  aperson to whom section 150(1) and (2) do not
apply; or
(i)  aclaimant to whom section 150(3) applies.
No person who is of a class or category that, by virtue of im-
migration instructions, may only apply for a temporary visa by
invitation may apply for such a visa without an invitation.

A person may apply for a temporary visa (or a temporary visa
of a particular type) in response to an invitation to apply only
if the application is made in the time frame specified in the
temporary entry instructions.
To avoid doubt,—
(a)  nolimited visa holder, interim visa holder, or transit visa
holder may apply for a temporary visa; and
(b) aperson liable for deportation may only apply—
(i)  foravisa of the same class and type that he or she
held before becoming liable for deportation; and
(i)  if he or she is not unlawfully in New Zealand.
However, the Minister, in his or her absolute discretion, may
grant a temporary visa to a person prohibited from applying
for a temporary visa under subsection (4).
Compare: 1987 No 74 s 25(1)

Temporary entry class visas: provisions
applying to interim visas
Interim visa
The Minister or an immigration officer may, for the purpose of
maintaining the lawful status in New Zealand of the applicant
while the application is being considered, grant an interim visa
to a person in New Zealand who—
(a)  holds a temporary visa; and
(b)  has applied for a further visa (whether a residence class
or a temporary entry class visa).
No person has the right to apply for an interim visa, and any
decision as to whether to grant an interim visa is a matter for
the absolute discretion of the Minister or relevant immigration
officer.

The holder of an interim visa may not apply for a visa of any
other class or type.
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Temporary entry class visas: provisions
applying to limited visas

Who may apply for limited visa

The following persons may apply for a limited visa:

(a) a person, including a person to whom a visa waiver
applies, who is outside New Zealand and who wishes
to come to New Zealand for an express purpose:

(b) apersonarriving in New Zealand to whom a visa waiver
applies who wishes to stay in New Zealand for an ex-
press purpose:

(c) aperson onshore who is—

(i)  the holder of a current limited visa, if further
time is required to achieve the express purpose
for which that visa was granted; or

(i)  the holder of a temporary visa (other than a per-
son to whom section 150 applies).

Compare: 1987 No 74 ss 14DA, 34B

Grant of limited visa rather than temporary visa applied
for or held
If a person applies for a temporary visa (rather than a limited
visa), the Minister or an immigration officer may grant the
person a limited visa rather than the temporary visa applied
for if, and only if,—
(a)  the person,—
(1)  including a person to whom a visa waiver applies,
is outside New Zealand and wishes to come to
New Zealand for an express purpose; or
(i) 1is a person to whom a visa waiver applies who
arrives in New Zealand and wishes to stay in New
Zealand for an express purpose; or
(ii1)  is the holder of a temporary visa, and agrees to
the grant of the limited visa; and
(b)  the Minister or the immigration officer identifies a risk
that the person will remain in New Zealand beyond the
expiry of his or her visa; and
(c)  the Minister or the immigration officer considers that
the grant of a limited visa rather than a temporary visa
is necessary to manage that risk.
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If the holder of a temporary visa applies for entry permission,

the Minister or an immigration officer may cancel the tempor-

ary visa by granting the person a limited visa, and grant entry

permission to the person on the basis of the limited visa if, and

only if,—

(a)  the person wishes to enter New Zealand for an express
purpose; and

(b)  the Minister or the immigration officer identifies a risk
that the person will remain in New Zealand beyond the
expiry of his or her visa; and

(c)  the Minister or the immigration officer considers that
the grant of a limited visa (and entry permission on the
basis of that visa) is necessary to manage that risk; and

(d)  the person agrees to the grant of a limited visa and entry
permission on the basis of that visa.

Compare: 1987 No 74 s 14DA(2)

Grant of limited visa in relation to criminal matters

A limited visa may be granted to a person if—

(a) a certificate has been issued in respect of the person
under section 13 or 42(5) of the Mutual Assistance in
Criminal Matters Act 1992; and

(b)  the limited visa is granted for the sole purpose of en-
abling the person—

(1)  to be in New Zealand for the purposes of giving
or providing evidence or assistance pursuant to
a request made under section 12 of the Mutual
Assistance in Criminal Matters Act 1992; or

(i)  to be transported through New Zealand pursuant
to section 42 of that Act.

A limited visa may also be granted to a person for the sole pur-
pose of enabling the person to return to New Zealand to face
any charge in New Zealand or to serve any sentence imposed
on the person in New Zealand.

Compare: 1987 No 74 s 27A

Currency of limited visa
The Minister or, subject to any special direction, an immigra-
tion officer may grant a limited visa for the period that—
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(a)  is appropriate to achieve the express purpose for which
the visa is granted; and

(b) does not exceed any period specified in respect of
limited visas of that category by temporary entry in-
structions.

If the express purpose for which a limited visa was granted

is achieved before the date on which it will expire, or if at

any time it becomes apparent that the purpose is no longer
achievable or has been abandoned by the visa holder,—

(a) an immigration officer may notify the visa holder of an
earlier expiry date for the visa (being a date not earlier
than 14 days after that notice is given to the visa holder);
and

(b)  the visa then expires on that earlier expiry date.

Compare: 1987 No 74 s 34C

Limitations and conditions on holders of limited visa
The holder of a limited visa must leave New Zealand no later
than the day that the visa expires.

The holder of a limited visa may not, whether before or after

the expiry of the visa,—

(a) apply for a visa of a different class or type while in New
Zealand; or

(b)  while in New Zealand, request a special direction, or a
visa under section 61; or

(c)  bring any appeal under this Act (other than an appeal
under section 194 or 195), whether to a court, the Tri-
bunal, or otherwise.

Every limited visa is to be granted subject to conditions relat-

ing to its purpose.

Compare: 1987 No 74 ss 14DA(4), 34D

Transit visas

Who must obtain transit visa

A person intending to travel to and be in New Zealand only as
a transit passenger must, before proceeding to New Zealand,
apply for and obtain a transit visa.
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Subsection (1) applies to the person unless he or she is classi-

fied as a person to whom a transit visa waiver applies—

(a) by regulations made under section 400; or

(b) by special direction of the Minister under subsection
4).

Regulations classifying persons as persons to whom a transit

visa waiver applies—

(a) may, without limiting the generality of the manner in
which persons may be classified, classify persons by
reference to all or any of the following:

(1)  their nationality:

(i1))  the country or place from which they are travel-
ling (whether it be their original or intermediate
point of departure):

(ii1)  their immediate or ultimate destination after tran-
siting through New Zealand:

(iv)  whether or not they hold, or are required to hold,
any particular type of travel or immigration docu-
mentation, by whomever issued:

(b) are subject to any special direction made under subsec-
tion (4) that suspends any relevant transit visa waiver.

The Minister may, by special direction that has effect for a

period not exceeding 3 months,—

(a) classify persons as persons to whom a transit visa
waiver applies (whether by reference to the matters
referred to in subsection (3)(a) or otherwise):

(b)  suspend any transit visa waiver specified in regulations
for any class or classes of person.

A special direction made under subsection (4)—

(a)  must be published in the Gazette and notified in writing
through diplomatic channels to any country concerned;
and

(b)  expires at the end of the period of 3 months following
the day on which it was made, unless sooner cancelled
by the Minister by a further special direction, or by regu-
lations.

A special direction made under subsection (4) may not be ef-

fectively continued in force by the making of a further special
direction to the same or similar effect.
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In this section, transit passenger means a person who—

(a) arrives in New Zealand from another country while in
transit to another overseas destination; and

(b)  throughout the entire period during which he or she is
in New Zealand, remains—
(i)  on board the craft concerned; or
(i)  in an immigration control area; or
(iii)  in the custody of the Police.

Compare: 1987 No 74 s 14E(1)—-(2D)

Transit visa may be granted as exception to immigration
instructions

The Minister or an immigration officer may, in his or her abso-
lute discretion, grant a transit visa to a person as an exception
to immigration instructions.

Currency and nature of transit visa

Regulations made under section 400 may prescribe the period
for which a person may be in New Zealand as the holder of a
transit visa.

A transit visa is current for the period or until the date specified
in it, and may be expressed to be effective for any number of
journeys to New Zealand in that period or before that date.
Compare: 1987 No 74 s 14E(3)

Limitations on holders of transit visa

The holder of a transit visa may not apply for entry permission
or any class or type of visa while in New Zealand during the
transit period.

However, the Minister or an immigration officer, in his or her
absolute discretion, may grant to the person a visa of the type
and class that the Minister or immigration officer thinks fit.
Compare: 1987 No 74 s 14E(4), (5)

Cancellation of transit visa

An immigration officer may cancel a transit visa at any time
but, if he or she cancels the visa after the holder of the visa has
arrived in New Zealand, the person is liable for turnaround.
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Expiry of transit period

Where the holder of a transit visa is still in New Zealand on

the expiry of the transit period, an immigration officer may, in

his or her absolute discretion,—

(a) extend the period for which the person may remain in
New Zealand as the holder of the visa; or

(b)  grant the person a visa and entry permission.

If the immigration officer does neither of the things referred to

in subsection (1), the person is liable for turnaround.

Invitation to apply for visa

Expressions of interest

A person who, by virtue of immigration instructions, is of a
class or category of person that may apply for a visa of a par-
ticular class or type only if invited to do so by the Minister or
an immigration officer may notify his or her interest in obtain-
ing such an invitation in the prescribed manner.

A person submitting an expression of interest must specify a
physical address to which any communication relating to the
expression of interest, or to which any invitation to apply made
as aresult of the expression of interest, may be sent, or at which
any notice may be served under this Act.

A person may at any time, by written notice to an immigration
officer, substitute a different address for that specified under
subsection (2).

A person may also specify in an expression of interest an elec-
tronic address to which any communication relating to the ex-
pression of interest, or to which any invitation to apply as a
result of the expression of interest, may be sent (and may sub-

stitute a different address by written notice to an immigration
officer).

Obligation to inform of all relevant facts, including
changed circumstances

It is the responsibility of the person submitting an expression
of interest to ensure that all information, evidence, and sub-
missions that the person wishes to have considered in support
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of the expression of interest are provided when the expression

of interest is submitted.

The Minister or immigration officer considering the expres-

sion of interest—

(a) isnotobliged to seek any further information, evidence,
or submissions; and

(b) may determine whether to issue an invitation to apply
for a visa on the basis of the information, evidence, and
submissions provided.

Nothing in subsection (2) prevents the Minister or immigration

officer from taking into account any information, evidence,

or submissions provided by the person at any time before the

decision whether to issue the invitation is made.

It is also the responsibility of a person expressing an interest

in obtaining an invitation to apply for a visa under section 94

to inform the Minister or an immigration officer of any rele-

vant fact, including any material change in circumstances that

occurs after the expression of interest is notified, if that fact—

(a) may affect the decision to issue an invitation to apply;
or

(b)  may affect a decision to grant a visa to the person.

Without limiting the scope of the expression material change
in circumstances, such a change may relate to the person sub-
mitting an expression of interest or other person included in the
expression of interest, and may relate to any matter relevant to
this Act or immigration instructions.

Failure to comply with the obligation set out in subsection (4)
amounts to concealment of relevant information for the pur-
poses of sections 157 and 158.

Compare: 1987 No 74 s 13D

Invitation to apply for visa

An invitation to apply for a visa is a statement by or on be-
half of the Minister or an immigration officer, whether made
electronically or in writing, that the person to whom it is made
is authorised to make an application for a visa of a particular
class or type.
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No person may apply for a visa without an invitation if the
person is of a class or category of person that, by virtue of
immigration instructions, may apply for the visa only if invited
to do so.

If an invitation is required by immigration instructions for the
person to be able to apply for the relevant visa, the statement
of the invitation is sufficient authority for the making of the
application (unless the invitation is subsequently revoked).
Despite anything in this section or in any immigration instruc-
tions, the Minister may, by special direction, issue an invita-
tion to apply for a visa to a person whether or not the person
has expressed his or her interest in the manner required by this
Act or immigration instructions.

An invitation to apply for a visa may at any time be revoked
by the Minister or an immigration officer. A revocation takes
immediate effect.

A decision as to whether to issue an invitation to apply for a
visa may be made having regard to the immigration instruc-
tions applicable at the time of the decision, even if they differ
from the immigration instructions applicable at the time of no-
tification of the relevant expression of interest.

In a case where residence or restricted temporary entry instruc-
tions change between the date of issue of an invitation to apply
for a residence class visa or visa to which restricted temporary
entry instructions apply and the date on which a person’s appli-
cation for the relevant visa is made in response to that invita-
tion, the decision on that application must be made in terms of
the immigration instructions applicable at the time the appli-
cation for the visa was made (and not at the time the invitation
was issued), and, subject to sections 72(3) and 76(3), any dis-
cretion exercised must be in terms of those instructions.
Compare: 1987 No 74 s 13E

Issue of invitation to apply for visa matter of discretion
No person is entitled as of right to an invitation to apply for a
visa.

The decision whether to issue such an invitation, or to revoke
such an invitation once issued, is a matter for the discretion of
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the Minister or, subject to any special direction, an immigra-

tion officer.

Compare: 1987 No 74 s 10A

Part 4

Arrivals and departures

Advance passenger processing

Responsibilities of carrier, and person in charge, of
commercial craft before it departs from another country
to travel to New Zealand

This section applies to a carrier, and a person in charge, of a
commercial craft, if—

the carrier or the person is notified by the chief execu-
tive that—

(2)

(b)

(1)

(i)

the carrier or the person is a person of a kind
who must comply with the responsibilities spe-
cified in subsection (2) before a craft in relation
to which the carrier or the person is the carrier or
the person in charge departs from another coun-
try to travel to New Zealand; or

the craft in relation to which the carrier or the
person is the carrier or the person in charge is a
craft of a kind in relation to which the carrier or
the person must comply with the responsibilities
specified in subsection (2) before the craft departs
from another country to travel to New Zealand;
and

either—

(1)
(i)

the craft is scheduled to travel to New Zealand in
the course of a scheduled international service; or
it is proposed that the craft travel to New Zealand
from another country.

The carrier or the person must, before the craft departs from
another country to travel to New Zealand,—

obtain from every person who intends to board the craft
for the purpose of travelling to New Zealand the infor-
mation prescribed for the purposes of this subsection:

(a)
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(b)  provide to the chief executive, by means of an approved
system, the information prescribed for the purposes of
this subsection.

The chief executive may, in writing, exempt a carrier or a per-

son to whom this section applies from complying with some

or all of the carrier’s or the person’s responsibilities under this
section in all or any specified circumstances.

In this section, scheduled international service means a ser-

ies of flights or voyages that are—

(a) performed by a craft for the transport of passengers,
cargo, or mail between New Zealand and 1 or more
points in any other country or territory, if the flights
or voyages are so regular or frequent as to constitute
a systematic service, whether or not in accordance with
a published timetable; and

(b) operated in a manner where each flight or voyage is
open to use by members of the public.

Compare: 1987 No 74 s 125AA(1), (2), (3)

Chief executive may make decision about person boarding

craft for purpose of travelling to New Zealand

The chief executive may decide that a person in relation to

whom information has been received under section 96(2)—

(a) may board a craft for the purpose of travelling to New
Zealand; or

(b)  may not board a craft for the purpose of travelling to
New Zealand; or

(c) may board a craft for the purpose of travelling to New
Zealand only if he or she complies with conditions spe-
cified by the chief executive.

The chief executive—

(a) must notify a person to whom section 96 applies of a
decision made under subsection (1); and

(b) may do so in any form he or she thinks appropriate, in-
cluding, but not limited to, by means of an approved
system, which may contain code that represents the out-
come of the decision; and
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may do so in any manner he or she thinks appropriate,
including, but not limited to, by means of an automated
electronic notification.

The chief executive—

(a)

(b)

may make a decision under subsection (1) whether or

not the person to whom the decision relates—

(i)  holds a visa to travel to New Zealand; or

(i)  has been granted entry permission; or

(iii) 1is a person to whom a visa waiver applies; but

may not make a decision under subsection (1)(b) or (c)

if the person to whom the decision relates is—

(i)  a New Zealand citizen who, before boarding the
craft, holds and produces a New Zealand pass-
port; or

(1) a New Zealand citizen who, before boarding the
craft, holds and produces a foreign passport con-
taining an endorsement of a type described in sec-
tion 384; or

(iii)) a New Zealand citizen who, before boarding the
craft, produces a returning resident’s visa (within
the meaning of section 2(1) of the former Act)
endorsed in a current passport; or

(iv) a permanent resident; or

(v)  aresident visa holder, unless the person has not
previously travelled to New Zealand as the holder
of that visa and the visa was granted outside New
Zealand.

A person in relation to whom a decision is made under sub-
section (1)—

(2)
(b)

may not appeal the decision to any court, the Tribunal,
the Minister, or otherwise:

may bring review proceedings in relation to the decision
only on the grounds that he or she is a person in relation
to whom that decision should not have been made be-
cause he or she is a person to whom subsection (3)(b)
applies.

The chief executive is not obliged to give reasons for a deci-
sion made under subsection (1) other than that subsection (1)
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applies, and section 23 of the Official Information Act 1982
does not apply in respect of the decision.

To avoid doubt, nothing in section 305 applies to the chief
executive when he or she is notifying a carrier, or a person
in charge, of a commercial craft to whom section 96 applies of
a decision made under subsection (1).

Compare: 1987 No 74 s 125AB

Grant of entry permission outside New Zealand

An immigration officer may grant entry permission to a person

outside New Zealand if the person—

(a)  1is the holder of a visa (other than a transit visa); and

(b) s in a place designated by the chief executive under
section 383; and

(c) has applied for entry permission in the prescribed man-
ner.

If a person outside New Zealand does not apply for entry per-
mission under subsection (1)(c), section 103 applies to the per-
son on his or her arrival in New Zealand.

New Zealand citizen may confirm citizenship before
arrival in New Zealand

A New Zealand citizen who intends entering New Zealand as
a New Zealand citizen may, before boarding a craft for the pur-
pose of travelling to New Zealand, comply with any require-
ments prescribed for the purpose of confirming a person’s sta-
tus as a New Zealand citizen.

Otherwise, the person must fulfil the corresponding respon-
sibility under section 103(1)(e) on his or her arrival in New
Zealand.

Subsections (4) and (5) apply to a person who—

(a) intends to enter New Zealand as a New Zealand citizen;
and

(b)  presents one of the following types of passport before
boarding a craft for the purpose of travelling to New
Zealand:
(i)  a New Zealand passport; or
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(i1)  a foreign passport containing an endorsement of
a type described in section 384; or

(iii)) a foreign passport containing a returning resi-
dent’s visa (within the meaning of section 2(1)
of the former Act).

The person may, before boarding the craft, allow himself or

herself to be photographed to confirm his or her New Zealand

citizenship.

Otherwise, the person must fulfil the corresponding require-

ment under section 104 on his or her arrival in New Zealand.

A photograph taken under subsection (4) (including any elec-

tronic record of the photograph) may be compared with—

(a)  information in the person’s passport; or

(b)  information held by the department of State for the time
being responsible for the administration of the Passports
Act 1992; or

(c)  if the person does not hold a New Zealand passport,
information held by the Department.

A photograph taken under subsection (4) must not be retained
by the Department if the fact of the person’s New Zealand
citizenship is confirmed.

A photograph taken under subsection (4) that does not con-
firm the fact of the person’s New Zealand citizenship may be
retained for the purposes of administering this Act.

Collection of biometric information from proposed
arrivals

A person who is proposing to board a craft for the purposes of
travelling to New Zealand must allow biometric information
to be collected from him or her.

The requirement in subsection (1) does not apply if the person
is exempt from providing the information in accordance with
regulations made under section 400(1).

If the person fails to allow the biometric information to be

collected, the chief executive may decide that the person—

(a) may not board the craft; or

(b) may board the craft only if the person complies with
conditions specified by the chief executive.
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Nothing in this section applies to a person who, before board-

ing the craft, holds and produces—

(a) a New Zealand passport; or

(b)  aforeign passport containing an endorsement of a type
described in section 384; or

(c)  aforeign passport containing a returning resident’s visa
(within the meaning of section 2(1) of the former Act).

Obligations in relation to craft coming to New
Zealand

Obligations in relation to craft en route to or arriving in

New Zealand

Except as provided in regulations made under this Act, the

carrier, and the person in charge, of any craft that is en route to

New Zealand or that berths, lands, or arrives in New Zealand

from another country have the following responsibilities:

(a) to ensure that all persons boarding the craft have the
prescribed documentation for immigration purposes:

(b)  on arrival of the craft at a place that is or contains an
immigration control area,—

(1)  to produce for inspection such prescribed docu-
ments as an immigration officer may specify; and

(i)  if applicable, to prevent, with such reasonable
force as may be necessary, the disembarkation of
any person from the craft otherwise than into an
immigration control area:

(c) subject to section 25 of the Customs and Excise Act
1996, where the craft arrives, or is to arrive, in New
Zealand elsewhere than at a place that is or contains an
immigration control area because of weather conditions
or other unforeseen circumstances, to make appropriate
arrangements for all persons on board the craft to report
in the manner and within the time prescribed for the
purposes of section 103(1)(b):

(d) ifastowaway has been found on the craft, to report that
fact to an immigration officer as soon as practicable.

In addition to any obligations under section 102, the carrier,
and the person in charge, of a craft that is en route to New
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another country have the following responsibilities:

(a) inthe case of a craft that is not a commercial passenger
aircraft on a scheduled international service, to supply
on demand by an immigration officer a list giving such
details as the officer may specify concerning every per-
son (whether a member of the crew or a passenger) who
has been on board the craft since its last port of call:

(b) in the case of a commercial passenger aircraft on a
scheduled international service, to supply such avail-
able information as may be required by an immigration
officer relating to any person who may have been on
board the craft since its last place of call.

Once a craft that is en route to New Zealand has entered the
territorial limits of New Zealand, the person in charge of the
craft is, for the purpose of ensuring or facilitating compliance
with this Act, responsible for preventing, with such reasonable
force as may be necessary, the disembarkation of any person
from the craft other than for the purpose of carrying out the
person’s responsibilities under section 103.

Subsections (1) to (3) are subject to any applicable special di-
rection or to regulations made under section 400.

In this section, scheduled international service has the mean-
ing given to it in section 96(4).

Compare: 1987 No 74 s 125(1), (2)

Obligations of carriers, and persons in charge, of craft to

provide information

The purpose of this section is to facilitate—

(a) the exercise or performance of powers, functions, or
duties under this Act:

(b) the prevention, detection, investigation, prosecution,
and punishment of immigration offences:

(c) the protection of border security.

If the circumstances in subsection (3) exist, a person to whom

section 96 applies must—

(a) provide the chief executive with information of the
prescribed kind about a person who intended to board
a craft for the purpose of travelling to New Zealand,
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(b)

whether or not he or she did in fact board the craft
(including, but not limited to, if he or she did not board
the craft as a result of a decision made by the chief
executive under section 97); and

ensure that the chief executive has access to the infor-
mation described in paragraph (a).

The circumstances are that the chief executive has made the
request for the information not more than 14 days before or
after the arrival in New Zealand of the craft on which the per-
son to whom the information relates intended to, or did, travel
to New Zealand.

A person to whom subsection (2) applies must ensure that the
chief executive has access to the information—

(a)
(b)

in an approved form and manner and on the date speci-
fied by the chief executive; and

for the period from the date specified by the chief ex-
ecutive until 14 days after the arrival in New Zealand
of the craft on which the person to whom the informa-
tion relates intended to, or did, travel to New Zealand.

Information collected or accessed by the chief executive under
subsections (2) and (4) may be retained by the chief executive
only if any of the following circumstances apply:

(a)

(b)

(©)

(d)

(e)

the chief executive decided under section 97(1)(b) that

the person may not board a craft for the purpose of trav-

elling to New Zealand:

the person has been refused a visa and entry permis-

sion—

(i)  onarrival; or

(1) inaplace designated by the chief executive under
section 383:

the information needs to be retained as part of a record

of'a particular action having been taken in relation to the

person to whom it relates (for example, a record that a

person was interviewed on arrival):

the information gives the chief executive good cause to

suspect that an offence against this Act is being, or may

have been, committed:

the information gives the chief executive good cause to

suspect that a risk to border security exists.
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In this section, approved form and manner means a form
and manner (for example, an electronic form and manner) ap-
proved by the chief executive for the purpose of providing him
or her with access to information under subsection (2).

To avoid doubt, information retained under subsection (5) may
be further dealt with as permitted under the Privacy Act 1993.
Compare: 1987 No 74 s 125AD

Obligations on persons arriving in New Zealand

Obligations on persons arriving in New Zealand

Except as provided in regulations made under this Act, or

in any special direction, every person who arrives in New

Zealand from another country has the following responsibil-

ities:

(a)  if the person arrives at an immigration control area,
to present himself or herself to an immigration officer
without delay:

(b) if the person arrives at a place other than an immigra-
tion control area, to present himself or herself in the pre-
scribed manner within the prescribed time:

(c) toapply for avisa in the prescribed manner, if the person
is a person to whom a visa waiver applies:

(d)  to apply for entry permission in the prescribed manner
unless—

(i)  thepersonisaNew Zealand citizen and holds and
produces a New Zealand passport; or

(i)  the person is a New Zealand citizen and holds
and produces a foreign passport containing an
endorsement of a type described in section 384;
or

(i)  the person is a New Zealand citizen and holds and
produces a foreign passport containing a return-
ing resident’s visa (within the meaning of section
2(1) of the former Act); or

(iv) the person is a transit passenger (within the
meaning of section 86(7)):

(e) in the case of a New Zealand citizen who is entering
New Zealand as a New Zealand citizen, to comply with
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any requirements prescribed for the purpose of confirm-
ing the person’s status as a New Zealand citizen:

(f)  to comply with any direction of an immigration officer
to remain in the immigration control area or other pre-
scribed place, or a specified part of the area or place:

(g) to comply with any other directions of an immigration
officer while in an immigration control area.

However, the obligation in subsection (1)(e) does not apply if

the person, before arriving in New Zealand, has already com-

plied with those requirements in accordance with section 99.

Where a person arriving in New Zealand is, by reason of age
or disability, incapable of complying with any of the require-
ments of subsection (1), it is the responsibility of the parent or
guardian or other person for the time being having the care of
that person to comply with those requirements on that person’s
behalf.

Every passport or certificate of identity produced by a person

to an immigration officer under this section—

(a) must, ifthe person is a New Zealand citizen or is granted
entry permission, be returned to the person before the
person leaves the immigration control area; or

(b) if the person is refused entry permission, may be re-
tained by the immigration officer, but must be returned
to the person on the person’s departure from New
Zealand.

To avoid doubt, a New Zealand citizen who is a national of 1
or more other countries and who wishes to enter New Zealand
other than as a New Zealand citizen must apply for entry per-
mission in the prescribed manner.

Compare: 1987 No 74 s 126(1), (3)

New Zealand citizens arriving in New Zealand to be
photographed
Subsection (2) applies to a person who—
(a) arrives in New Zealand; and
(b) is entering New Zealand as a New Zealand citizen; and
(c) presents one of the following types of passport:

(i) aNew Zealand passport; or
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(i1)  a foreign passport containing an endorsement of
a type described in section 384; or

(iii)) a foreign passport containing a returning resi-
dent’s visa (within the meaning of section 2(1)
of the former Act).

The person must allow himself or herself to be photographed

to confirm his or her New Zealand citizenship.

A photograph taken under subsection (2) (including any elec-

tronic record of the photograph) may be compared with—

(a)  information in the person’s passport; or

(b)  information held by the department of State for the time
being responsible for the administration of the Passports
Act 1992; or

(c) if the person does not hold a New Zealand passport,
information held by the Department.

A photograph taken under subsection (2) must not be retained

by the Department if the fact of the person’s New Zealand

citizenship is confirmed.

A photograph taken under subsection (2) that does not con-

firm the fact of the person’s New Zealand citizenship may be

retained for the purposes of administering this Act.

The obligation in subsection (2)—

(a) isinaddition to any requirements prescribed for the pur-
poses of section 103(1)(e) that may apply; but

(b)  issubject to any prescribed exemptions made in accord-
ance with section 402(1).

However, the obligation in subsection (2) does not apply if the
person, before arriving in New Zealand, has already allowed
himself or herself to be photographed in accordance with sec-
tion 99.

Responsibilities of internationally ticketed passengers
travelling by air within New Zealand

Where an internationally ticketed passenger is using air travel
for a domestic sector, this section applies to the passenger from
the time at which the passenger enters the departure hall at the
commencement of the domestic sector until the time at which
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he or she leaves the arrival hall at the end of the domestic
sector.

Every person to whom this section applies must produce for
inspection on demand by an immigration officer the person’s
passport or certificate of identity and the person’s boarding
pass or travel tickets, or both, to enable the officer to determine
whether the person is entitled to be in New Zealand with or
without a visa under this Act.

Every passport, certificate of identity, boarding pass, or travel
ticket produced by a person to an immigration officer under
subsection (2)—

(a)  must, if the person is a New Zealand citizen or holds
a visa and has been granted entry permission, be in-
spected immediately and returned to the person as soon
as the inspection is concluded; or

(b)  may, if the person does not hold a visa or has not been
granted entry permission, be retained by the immigra-
tion officer, but must be returned to the person on the
person’s departure from New Zealand.

In this section and section 106,—

customs airport means an aerodrome designated as a customs
airport under section 9 of the Customs and Excise Act 1996
domestic passenger—
(a) means a passenger who has an entitlement to air travel
for a domestic sector on either—
(i)  an aircraft that begins its journey outside New
Zealand and, in the course of that journey, enters
New Zealand and travels between at least 2 cus-
toms airports in New Zealand; or
(i)  an aircraft that begins its journey at a customs
airport in New Zealand and, in the course of that
journey, travels to at least 1 other customs airport
in New Zealand before leaving New Zealand; but
(b)  does not include an internationally ticketed passenger
domestic sector means a journey from one customs airport to
another within New Zealand

internationally ticketed passenger means a person who has
an entitlement to air travel for a domestic sector, the entitle-
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ment being included in travel tickets for an international jour-

ney that—

(a) began outside New Zealand; or

(b)  began inside New Zealand and is to continue outside
New Zealand.

Compare: 1987 No 74 s 126A

Responsibilities of domestic passengers travelling by air
within New Zealand

Where any domestic passenger is using air travel for a domes-
tic sector, this section applies to the passenger from the time
at which the passenger enters the departure hall at the com-
mencement of the domestic sector until the time at which he
or she leaves the arrival hall at the end of the domestic sector.

Every person to whom this section applies must—

(a) produce for inspection on demand by an immigration
officer the following documents as the officer may spe-
cify:

(i)  the person’s boarding pass:

(i)  the person’s travel tickets:

(iii)  if carried by the person, his or her passport or
certificate of identity:

(iv) any other prescribed document; or

(b) if the person is unable to produce the specified docu-
ment or documents, complete a form approved and is-
sued for the purpose by the chief executive under sec-
tion 381.

A demand under subsection (2) may be made of a person only
for the purpose of enabling the immigration officer to establish
the person’s identity or the person’s entitlement to air travel for
a domestic sector, or both.

Every boarding pass, travel ticket, passport, certificate of iden-

tity, or other document produced by a person to an immigration

officer under subsection (2) must be either—

(a) inspected immediately and returned to the person as
soon as the inspection has concluded; or

(b) retained by the immigration officer for as long as is ne-
cessary for the officer to determine whether he or she
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wishes to exercise any power under this Act in relation
to the person or the document.
Nothing in this section limits the exercise by an immigration
officer of any power contained in any other provision of this
Act.
Compare: 1987 No 74 s 126B

Entry permission

Effect of entry permission or refusal of entry permission
A person granted entry permission to New Zealand may enter
New Zealand.

The grant of entry permission has no effect unless the person
also holds a visa.

Entry permission is granted by the Minister or an immigration
officer.

The effect of a refusal to grant a person entry permission to

New Zealand is that—

(a) any visa the person holds is cancelled; and

(b)  if the person has arrived in New Zealand, the person is
liable for turnaround.

Decisions on entry permission in relation to residence
class visa holders

The holder of a permanent resident visa must be granted entry
permission.

The holder of a resident visa granted in New Zealand must be
granted entry permission.

The holder of a resident visa granted outside New Zealand
must be granted entry permission if it is his or her second or
subsequent entry to New Zealand as the holder of the visa.

If the holder of a resident visa granted outside New Zealand
intends travelling to New Zealand for the first time as the
holder of the visa and applies for entry permission under sec-
tion 98(1),—
(a)  the Minister or, subject to any special direction, an im-
migration officer may, in his or her discretion,—
(i)  grant entry permission to the person; or
(i)  refuse entry permission to the person; and
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(b)  the Minister may, by special direction, impose further
conditions on the visa, or vary or cancel any conditions
that would otherwise apply to the visa.

If the holder of a resident visa arrives in New Zealand for the

first time as the holder of the visa and the visa was granted

outside New Zealand,—

(a)  the Minister or, subject to any special direction, an im-
migration officer may, in his or her discretion,—

(i)  grant entry permission to the person; or
(i)  refuse entry permission to the person; and

(b)  the Minister may, by special direction, impose further
conditions on the visa, or vary or cancel any conditions
that would otherwise apply to the visa.

The Minister’s or immigration officer’s decision under sub-

section (4)(a) or (5)(a) must be made, and any discretion ex-

ercised, in terms of the residence instructions applicable at the
time the person applied for the visa.

For the purposes of subsections (4) and (5), the following

matters are matters for the discretion of the Minister or im-

migration officer, as the case may be, and, subject to section

187(1)(c), no appeal lies against his or her decision, whether

to a court, the Tribunal, the Minister, or otherwise:

(a) adecision to grant the visa holder entry permission:

(b)  adecision to grant the visa holder entry permission, but
to impose, vary, or cancel any conditions of the visa.

Subsection (7) does not limit or affect the right of the person

to bring review proceedings.

Nothing in this section prevents the Minister, in his or her ab-
solute discretion, from granting entry permission to a person
as an exception to residence instructions.

Decisions on entry permission in relation to temporary

entry class visa holders

The Minister or, subject to any special direction, an immigra-

tion officer may, in his or her discretion,—

(a)  grant the holder of a temporary entry class visa entry
permission on the basis of his or her visa; or
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(b) in accordance with section 82, cancel the visa of the
holder of a temporary entry class visa, grant a limited
visa in its place, and grant the person entry permission
on the basis of the limited visa; or

(c) refuse the holder of a temporary entry class visa entry
permission.

The Minister or an immigration officer may, in his or her dis-
cretion, grant the holder of a temporary entry class visa entry
permission on the basis of his or her visa but impose further
conditions, or vary or cancel any conditions that would other-
wise apply to the visa.

The Minister may also, by special direction, impose further
conditions on a temporary entry class visa subject to restricted
temporary entry instructions, or vary or cancel any conditions
that would otherwise apply to the visa, and grant the holder
entry permission.

A decision under subsection (1) that relates to a temporary en-

try class visa of a type subject to restricted temporary entry

instructions must be made in terms of the temporary entry in-
structions applicable at the time the person applied for the visa.

For the purposes of subsections (1) to (3), the following mat-

ters are matters for the discretion of the Minister or immigra-

tion officer, as the case may be, and no appeal lies against his
or her decision, whether to a court, the Tribunal, the Minister,
or otherwise:

(a) adecision to grant the visa holder entry permission on
the basis of the existing temporary entry class visa:

(b) adecision to grant the visa holder entry permission on
the basis of the existing temporary entry class visa, but
to impose, vary, or cancel conditions relating to stay in
New Zealand:

(c) adecision to refuse the visa holder entry permission.

Subsection (4) does not limit or affect the right of the person

to bring review proceedings.

Nothing in this section prevents—

(a)  the Minister or an immigration officer, in his or her dis-
cretion, from granting entry permission to the holder of
a temporary entry class visa (other than a holder of a
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temporary entry class visa of a type subject to restricted
temporary entry instructions) as an exception to tempor-
ary entry instructions:

(b)  the Minister, in his or her absolute discretion, from
granting entry permission to the holder of a temporary
entry class visa of a type subject to restricted temporary
entry instructions, as an exception to the restricted tem-
porary entry instructions.

Applicant for entry permission to provide address

A person who applies for entry permission—

(a) must specify a physical address in New Zealand to
which any communication may be sent, or at which
any notice may be served under this Act; and

(b)  may specify an electronic address to which any commu-
nication may be sent; and

(c) may at any time, by written notice to an immigration
officer, substitute a different physical or electronic ad-
dress to an address specified under paragraph (a) or (b).

Applicant for entry permission to allow collection of
biometric information

A person who applies for entry permission must allow biomet-
ric information to be collected from him or her.

If he or she fails to allow the biometric information to be col-
lected, the Minister or an immigration officer may refuse to
grant the person entry permission.

The requirement in subsection (1) does not apply if the person
is exempt from providing the information in accordance with
regulations made under section 400(1).

Obligation to inform of all relevant facts, including
changed circumstances

It is the responsibility of an applicant for entry permission to
ensure that all information, evidence, and submissions that the
applicant wishes to have considered in support of the applica-
tion are provided when the application is made.
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The Minister or immigration officer considering the applica-

tion—

(a) isnotobliged to seek any further information, evidence,
or submissions; and

(b) may determine the application on the basis of the infor-
mation, evidence, and submissions provided.

It is also the responsibility of an applicant for entry permission
to inform the Minister or an immigration officer of any relevant
fact, including any material change in circumstances that has
occurred between the grant of a visa and the application for
entry permission on the basis of that visa, if that fact or change
in circumstances may affect the decision on the application.

Without limiting the scope of the expression material change
in circumstances in subsection (3), such a change may relate
to the applicant or another person included in the application,
and may relate to any matter relevant to this Act or immigra-
tion instructions.

Failure to comply with the obligation set out in subsection (3)
amounts to concealment of relevant information for the pur-
poses of section 157 or 158.

It is sufficient grounds for the Minister or an immigration offi-
cer to decline to grant entry permission to a person if the Min-
ister or officer is satisfied that the person,—

(a) in applying for entry permission, whether personally or
through an agent, submitted false or misleading infor-
mation or withheld relevant information that was po-
tentially prejudicial to the grant of the permission; or

(b)  did not ensure that the Minister or an immigration of-
ficer was informed of any material change in circum-
stances (within the meaning of subsection (3)) between
the time of being granted a visa and the time of applying
for entry permission.

Revocation of entry permission for administrative error
An immigration officer may revoke a person’s entry permis-
sion if the immigration officer believes on reasonable grounds
that the entry permission was granted as a result of an admin-
istrative error.
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Entry permission may be revoked at any time before the person
leaves the immigration control area where the error was made.

If the person has been granted entry permission outside New

Zealand, entry permission may be revoked at any time be-

fore—

(a)  the person leaves the place designated by the chief ex-
ecutive under section 383 where the error was made; or

(b)  the person leaves the arrival hall of the airport or port at
which he or she arrived in New Zealand.

A revocation under this section is made by entry on the records
of the Department, and takes effect immediately.

Turnaround provisions

Person failing to present and apply for entry permission

A constable may arrest a person, and present him or her to an

immigration officer for the purposes of making decisions in

relation to the person under this Act, if the constable has good
cause to suspect that—

(a) theperson arrived in New Zealand from another country
elsewhere than at an immigration control area or other
prescribed place, and did not comply with the require-
ments of section 103 or any regulations referred to in
that section; or

(b)  the person recently arrived in New Zealand from an-
other country elsewhere than at an immigration control
area or other prescribed place and will not comply with
the requirements of section 103 or any regulations re-
ferred to in that section; or

(c)  theperson arrived in New Zealand from another country
at an immigration control area or other prescribed place
and did not comply with the requirements of section 103
or any regulations referred to in that section.

Compare: 1987 No 74 s 126(6)

Arrest, detention, and turnaround of persons
This section applies to any person arriving in New Zealand
from another country who—
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(a) 1isapersonto whom a visa waiver applies and who fails
to apply for a visa and entry permission or is refused a
visa; or
(b)  isnot a person to whom a visa waiver applies and is not
the holder of a visa granted under this Act; or
(c) holds a visa but—
(i)  the visa is subsequently cancelled under section
64(1)(b), (c), (d), or (e); or
(i)  the visa is cancelled under section 67 while the
person is in an immigration control area (unless
some other visa is granted to the person or the
person is a New Zealand citizen); or
(d) is a stowaway; or
(e) after arriving in New Zealand, is a person whose transit
visa is cancelled by an immigration officer under section
90; or
(f)  is the holder of a transit visa and the transit period con-
cerned has expired.
(2)  The person—
(a) s, for the purposes of this Act, unlawfully in New
Zealand; and
(b)  does not have any rights of appeal on humanitarian
grounds so long as this section applies to the person;
and
(c) s liable to be arrested and detained under Part 9; and
(d) s liable for turnaround.
116 When section 115 ceases to apply to person

(1)

116

Section 115 ceases to apply to a person upon the earliest of the
following:

(a)

(b)

the expiry of 72 hours after the person (including a
stowaway) first reports or presents to an immigration
officer after arriving in New Zealand, unless that per-
son is sooner arrested and detained or otherwise dealt
with under Part 9:

in the case of a person whose visa is deemed to be can-
celled under section 64(1)(d)(ii), 72 hours after the time
when the person is physically located by an immigra-
tion officer or a constable following the person’s leav-
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ing the immigration control area in contravention of the
instruction of an immigration officer, unless the person
is sooner arrested and detained or otherwise dealt with
under Part 9:

(c)  the person being granted a visa and entry permission:

(d)  theexpiry of a warrant of commitment issued under sec-
tion 317 or 318, unless a further warrant of commitment
is issued or the person is released on conditions under
Part 9 or agrees to residence and reporting requirements
under section 315.

This section is subject to section 117.

For the purposes of this section, a stowaway is deemed to ar-
rive in New Zealand at the time when the craft on which the
stowaway is travelling crosses into the territorial limits of New
Zealand.

Compare: 1987 No 74 s 128(1)—(5)

When turnaround ceases to apply to person remanded in

custody or imprisoned

Subsection (2) applies to a person who is—

(a) liable for turnaround; and

(b) remanded in custody for suspected criminal offending,
or imprisoned in a prison for criminal offending.

The person remains liable for turnaround until the expiry of

72 hours after the person is released from custody or impris-

onment.

Subsection (4) applies to a person who is liable for turnaround
and who is arrested and detained not later than 72 hours after
he or she has been released from custody or imprisonment for
suspected criminal offending, or criminal offending.

The person remains liable for turnaround until the earlier of

the following:

(a)  the person is granted a visa and entry permission:

(b)  the expiry of a warrant of commitment issued under sec-
tion 317 or 318, unless a further warrant of commitment
is issued or the person is released on conditions under
Part 9 or agrees to residence and reporting requirements
under section 315.
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Obligations in relation to departure from New

Zealand

118 Obligations of carriers, and persons in charge, of craft
The carrier, and the person in charge, of a craft leaving New
Zealand have the following responsibilities:

(1)

)

118

(2)

(b)

(©)

to allow the following persons to board the craft for

passage from New Zealand:

(1)  any person being deported:

(1)  any person liable for turnaround:

in respect of such a person who is delivered to the craft

by a constable or an immigration officer, to take all such

reasonable steps (including the use of reasonable force)

as may be necessary to detain that person on board

the craft until it has left the territorial limits of New

Zealand:

to report to an immigration officer immediately before

the departure of the craft details of any crew member

or person of a class prescribed for the purposes of this

section who—

(i)  was on board the craft when it arrived in New
Zealand; and

(i)  is not then on board the craft.

The carrier of a craft leaving New Zealand also has the follow-
ing responsibilities:

(a)

(b)

to provide passage from New Zealand at the cost in all
respects of the carrier, or to bear the cost of passage
from New Zealand by any other carrier, of any person—
(i)  who was on board the craft, or any other craft
operated by the carrier, when it arrived in New
Zealand and did not hold a visa permitting travel
to New Zealand and was, on arrival in New
Zealand, refused a visa and entry permission; or
(1))  who arrived in New Zealand as a member of the
crew of the craft, or of any other craft operated
by the carrier, and who remained unlawfully in
New Zealand after the departure of that craft:
to pay any costs incurred by the Crown in detaining and
maintaining a person described in paragraph (a) pend-
ing the person’s departure from New Zealand.
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Subsections (1) and (2) are subject to any applicable special

direction or to regulations made under section 400.

The responsibility of the carrier and person in charge under

subsection (1)(a) is not affected by the class or type of seat

available on the craft, but is subject to—

(a) the safety of the craft; and

(b) the safety of the other persons on the craft; and

(c) in relation to a person being deported, an offer to pay
the cost of passage having been received.

Compare: 1987 No 74 s 125(3), (4), (5)

Obligations of persons leaving New Zealand

Except as provided in regulations made under this Act, or in

any special direction, every person leaving New Zealand has

the following responsibilities:

(a)  to present himself or herself to an immigration officer
at an immigration control area or any other prescribed
place:

(b)  to comply with any direction of an immigration officer
while at such an area or place:

(c)  to provide such information and complete such docu-
mentation as may be prescribed.

Where a person leaving New Zealand is, by reason of age
or disability, incapable of complying with any of the require-
ments of subsection (1), it is the responsibility of the parent or
guardian or other person for the time being having the care of
that person to comply with those requirements on that person’s
behalf.

Compare: 1987 No 74 s 126(2), (3)

Persons other than New Zealand citizens leaving New
Zealand to allow biometric information to be collected

A person leaving New Zealand who is not a New Zealand citi-
zen must allow biometric information to be collected from him
or her.

The requirement in subsection (1) does not apply if the person
is exempt from providing the information in accordance with
regulations made under section 400(1).
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Special provision for emergencies, etc

Persons deemed not to leave New Zealand in certain

circumstances

For the purposes of this Act, a person is deemed not to leave

New Zealand if he or she departs for another country on any

craft and, before arriving in another country,—

(a) 1is forced to return to New Zealand by reason of any
emergency affecting the craft; or

(b)  returns to New Zealand because of any other emergency
or circumstances beyond that person’s control.

Subsection (1) does not apply to a person liable for turnaround.

Special provisions relating to persons returning to New
Zealand in emergency or other circumstances beyond
their control

Subject to sections 15 and 16, where the holder of a temporary

entry class visa departs from New Zealand for another country

on any craft and—

(a) before arriving in any other country is forced to return,
or returns, to New Zealand by reason of any emergency
affecting the craft, or because of any other emergency
or circumstances beyond the person’s control; and

(b)  the person’s visa has expired, or is due to expire, at any
time between the person’s departure from New Zealand
and the date 14 days after the person’s return to New
Zealand,—

an immigration officer must, on application by the person,
grant him or her a temporary entry class visa (current until
a date not earlier than the 14th day following that return) and
entry permission.

Compare: 1987 No 74 s 127

Protection for carriers, and persons in charge,
of craft
Protection for carriers, and persons in charge, of craft
A person who in good faith imposes reasonable measures, in-
cluding restraint or reasonable force, on another person in ac-
cordance with his or her responsibilities under section 101 or
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118 is not guilty of an offence and is not liable to any civil
proceedings in respect of those measures.
Compare: 1987 No 74 s 125(9)

Part S
Refugee and protection status
determinations

Purpose of Part

The purpose of this Part is to provide a statutory basis for the

system by which New Zealand—

(a)  determines to whom it has obligations under the United
Nations Convention Relating to the Status of Refugees
and the Protocol Relating to the Status of Refugees; and

(b)  codifies certain obligations, and determines to whom it
has these obligations, under—

(i)  the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment:
(i)  the International Covenant on Civil and Political
Rights.
Compare: 1987 No 74 s 129A

Refugee or protection status to be determined under this
Act

Every person who seeks recognition as a refugee in New
Zealand under the Refugee Convention must have that claim
determined in accordance with this Act.

Every person who seeks recognition as a protected person in
New Zealand must have that claim determined in accordance
with this Act.

Every question as to whether a person should continue to be
recognised as a refugee in New Zealand or as a protected per-
son in New Zealand must be determined in accordance with
this Act.

Nothing in subsection (1) affects section 126.
Compare: 1987 No 74 s 129C
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Recognition of refugees selected outside New Zealand

A person must be recognised as a refugee in New Zealand,

without the need for submission and determination of a claim

under this Part, if, whether before or after the commencement

of this section, he or she has been—

(a) recognised as a refugee outside New Zealand; and

(b)  brought to New Zealand under a government mandated
programme on the basis of that recognition.

Compare: 1987 No 74 s 129L(2)

Context for decision making

Every claim under this Part must be determined by a refugee

and protection officer.

In carrying out his or her functions under this Act, a refugee

and protection officer must act—

(a) in accordance with this Act; and

(b)  to the extent that a matter relating to a refugee or a per-
son claiming recognition as a refugee is not dealt with in
this Act, in a way that is consistent with New Zealand’s
obligations under the Refugee Convention.

The text of the Refugee Convention is set out in Schedule 1.

Compare: 1987 No 74 s 129D

Matter not finally determined until expiry of appeal

period or when appeal determined

A matter under this Part must not be treated as finally deter-

mined until—

(a) the expiry of the appeal period for any appeal relating
to the matter; or

(b) ifaperson lodges an appeal, the appeal is determined.

Claims for recognition as refugee or protected
person

Recognition as refugee

A person must be recognised as a refugee in accordance with
this Act if he or she is a refugee within the meaning of the
Refugee Convention.
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A person who has been recognised as a refugee under subsec-
tion (1) cannot be deported from New Zealand except in the
circumstances set out in section 164(3).

Recognition as protected person under Convention
Against Torture

A person must be recognised as a protected person in New
Zealand under the Convention Against Torture if there are sub-
stantial grounds for believing that he or she would be in danger
of being subjected to torture if deported from New Zealand.

Despite subsection (1), a person must not be recognised as
a protected person in New Zealand under the Convention
Against Torture if he or she is able to access meaningful
domestic protection in his or her country or countries of
nationality or former habitual residence.

For the purposes of determining whether there are substantial
grounds for belief under subsection (1), the refugee and pro-
tection officer concerned must take into account all relevant
considerations, including, if applicable, the existence in the
country concerned of a consistent pattern of gross, flagrant, or
mass violations of human rights.

A person who has been recognised as a protected person under
subsection (1) cannot be deported from New Zealand except
in the circumstances set out in section 164(4).

In this section, torture has the same meaning as in the Con-
vention Against Torture.

Recognition as protected person under Covenant on Civil
and Political Rights

A person must be recognised as a protected person in New
Zealand under the Covenant on Civil and Political Rights if
there are substantial grounds for believing that he or she would
be in danger of being subjected to arbitrary deprivation of life
or cruel treatment if deported from New Zealand.

Despite subsection (1), a person must not be recognised as a
protected person in New Zealand under the Covenant on Civil
and Political Rights if he or she is able to access meaningful
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domestic protection in his or her country or countries of na-
tionality or former habitual residence.

For the purposes of determining whether there are substantial
grounds for belief under subsection (1), the refugee and pro-
tection officer concerned must take into account all relevant
considerations, including, if applicable, the existence in the
country concerned of a consistent pattern of gross, flagrant, or
mass violations of human rights.

A person who has been recognised as a protected person under
subsection (1) cannot be deported from New Zealand except
in the circumstances set out in section 164(4).

For the purposes of this section,—

(a) treatment inherent in or incidental to lawful sanctions is
not to be treated as arbitrary deprivation of life or cruel
treatment, unless the sanctions are imposed in disregard
of accepted international standards:

(b)  the impact on the person of the inability of a country
to provide health or medical care, or health or medical
care of a particular type or quality, is not to be treated
as arbitrary deprivation of life or cruel treatment.

In this section, cruel treatment means cruel, inhuman, or de-
grading treatment or punishment.

Claims not to be accepted from certain persons
A refugee and protection officer must not consider a claim by
a person who is—
(a) aNew Zealand citizen; or
(b)  aresident or permanent resident, unless—
(i)  the person has been served with a deportation
liability notice; or
(i1)  the person is named in an Order in Council made
under section 163.

Nothing in this section affects the power of a refugee and
protection officer to re-open a claim for further consideration
under any of sections 143 to 147.

Compare: 1987 No 74 s 129K
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How claim made

A claim is made as soon as a person signifies his or her in-
tention to seek recognition as a refugee or a protected person
in New Zealand to a representative of the Department or to a
constable.

Once a claim is made, the claimant must, on request by a rep-
resentative of the Department, confirm the claim in writing in
the prescribed manner.

A claimant must as soon as possible endeavour to provide to
a refugee and protection officer all information relevant to his
or her claim, including—
(a) astatement of the grounds for the claim seeking recog-
nition as a refugee or a protected person; and
(b) astatement of any grounds for any other potential claim
seeking recognition as a refugee or a protected person.
If a claimant is aware that any member of his or her imme-
diate family who is in New Zealand is seeking recognition as
a refugee or a protected person, the claimant must, as soon
as possible after making a claim, inform a refugee and protec-
tion officer and, if possible, state whether the family member’s
claim is on different grounds.
A claimant must provide a refugee and protection officer with
a current address in New Zealand to which communications
relating to the claim may be sent and a current residential
address, and must notify the officer in a timely manner of a
change in either of those addresses. The officer may rely on
the latest address to which communications may be sent for
the purpose of communications under this Part.
Compare: 1987 No 74 s 129G(1)—(4)

Whether to accept claim for consideration

In determining whether to accept a claim for consideration,

a refugee and protection officer may take into account

whether,—

(a)  in light of any international arrangement or agreement,
the claimant may have lodged, or had the opportunity
to lodge, a claim for refugee status in another country:
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(b)  in light of any international arrangement or agreement,
the claimant may have lodged, or had the opportunity
to lodge, a claim for protection in another country:

(¢) 1 or more of the circumstances relating to the claim
were brought about by the claimant—

(i)  acting otherwise than in good faith; and
(i)  for a purpose of creating grounds for recognition
under section 129.

A refugee and protection officer may decline to accept a claim

for consideration where,—

(a) in light of any international arrangement or agreement,
the claimant may have lodged, or had the opportunity
to lodge, a claim for refugee status in another country:

(b)  in light of any international arrangement or agreement,
the claimant may have lodged, or had the opportunity
to lodge, a claim for protection in another country.

A refugee and protection officer must decline to accept for

consideration a claim for recognition as a refugee if the officer

is satisfied that 1 or more of the circumstances relating to the
claim were brought about by the claimant—

(a) acting otherwise than in good faith; and

(b)  for a purpose of creating grounds for recognition under
section 129.

For the purposes of determining the matter in subsection (3),

the refugee and protection officer must not treat the actions of

any other person in relation to the claim or the claimant as a

mitigating factor.

In this section, international arrangement or agreement

means an arrangement or agreement—

(a) between New Zealand and 1 or more other countries
in respect of the processing of claims for refugee or
protection status; and

(b) that was entered into only after the Minister was satis-
fied that—

(i)  the country is a party to the Refugee Conven-
tion, the Convention Against Torture, and the
Covenant on Civil and Political Rights; and

(i)  the country has appropriate processes for dealing
with refugee and protection claims.
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Claimant responsible for establishing claim

It is the responsibility of a claimant to establish his or her claim

for recognition under section 129, 130, or 131 as a refugee or

a protected person.

To this end, the claimant must ensure that, before a refugee and

protection officer makes a determination on his or her claim,

all information, evidence, and submissions—

(a) that the claimant wishes to have considered in support
of the claim are provided to the refugee and protection
officer; and

(b)  that the claimant would wish to have considered in sup-
port of any other potential claim under section 129, 130,
or 131 are provided to the refugee and protection offi-
cer.

Compare: 1987 No 74 s 129G(5)

How refugee and protection officer to determine claim
For the purpose of determining a claim, a refugee and protec-
tion officer must determine the matters set out in section 137.
In doing so, the refugee and protection officer may seek infor-
mation from any source, but is not obliged to seek any infor-
mation, evidence, or submissions further to that provided by
the claimant.

The refugee and protection officer may determine the proced-
ures that will be followed on the claim, subject to—

(a)  this Part; and

(b)  any regulations made for the purposes of this Part; and
(c) any general instructions given by the chief executive.
To avoid doubt, the refugee and protection officer may deter-
mine the claim on the basis only of the information, evidence,
and submissions provided by the claimant concerned.
Compare: 1987 No 74 s 129G(6), (7)

Matters to be determined by refugee and protection
officer

For each claim accepted for consideration, a refugee and pro-
tection officer must determine, in the following order:
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(a)  whether to recognise the claimant as a refugee on the
ground set out in section 129; and

(b)  whether to recognise the claimant as a protected person
on the ground set out in section 130; and

(c)  whether to recognise the claimant as a protected person
on the ground set out in section 131.

For each claim accepted for consideration, a refugee and

protection officer must also determine, as part of the process

in respect of a determination under subsection 1(b) or (c),

whether there are serious reasons for considering that the

claimant has—

(a) committed a crime against peace, a war crime, or a
crime against humanity, as defined in the international
instruments drawn up to make provision in respect of
such crimes; or

(b)  committed a serious non-political crime outside New
Zealand before entering New Zealand; or

(c)  been guilty of acts contrary to the purposes and prin-
ciples of the United Nations.

To avoid doubt, a determination made under subsection (2)—

(a) must not be used as grounds to refuse a claim by the
person concerned for recognition as a protected person;
and

(b) isrelevant only if the person is recognised as a protected
person; and

(c) if answered in the affirmative, requires the Minister to
determine the immigration status of the protected per-
son in accordance with section 139.

For each claim accepted for consideration, a refugee and pro-
tection officer must also determine whether the claimant has
the protection of another country or has been recognised as a
refugee by another country and can be received back and pro-
tected there without risk of being returned to a country where
he or she would be at risk of circumstances that would give
rise to grounds for his or her recognition as a refugee or a pro-
tected person in New Zealand.

To avoid doubt, a refugee and protection officer—

(a)  indetermining the matters specified in this section, may

make findings of credibility or fact:
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(b)  must determine all the matters described in subsections
(1), (2), and (4), regardless of whether the claim was
made only on 1 or 2 of the 3 grounds set out in sections
129 to 131.

138 Decision on claim

(1

2)

3)
(4)

)

A refugee and protection officer must recognise a person as—

(a) arefugee if satisfied that the grounds for recognition in
section 129 have been met:

(b)  aprotected person if satisfied that the grounds for recog-
nition in section 130 or 131 (or both) have been met.

Despite subsection (1), a refugee and protection officer may
refuse to recognise a person as a refugee or a protected person
if he or she is satisfied that the person has the protection of
another country or has been recognised as a refugee by another
country and can be received back and protected there without
risk of being returned to a country where he or she would be
at risk of circumstances that would give rise to grounds for his
or her recognition as a refugee or a protected person in New
Zealand.

The decision of the refugee and protection officer is final, un-

less overturned by the Tribunal on appeal under section 194.

The refugee and protection officer must notify the claimant, in

the prescribed manner, of—

(a) the officer’s decision on the claim; and

(b)  the reasons for the decision, which must contain the
information required under section 23 of the Official
Information Act 1982 as if the decision were a response
to a request to which that section applies; and

(c) the officer’s determination in relation to section 137(2);
and

(d)  the claimant’s right of appeal to the Tribunal, where a
claim for recognition on any ground has been declined.

Once a decision on a claim is made and notified to a claimant,
any refugee and protection officer may, in his or her absolute
discretion, re-open the claim for further consideration under
any of sections 143 to 147.

Compare: 1987 No 74 s 1291
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Minister to decide immigration status of protected person
who may have committed certain crimes or been guilty of
certain acts

The Minister must make any decision about a protected per-
son’s immigration status if a refugee and protection officer has
determined under section 137(2) that there are serious reasons
for considering that the person has committed a crime or been
guilty of any act described in that section.

Limitation on subsequent claims

A refugee and protection officer must not consider a subse-

quent claim for recognition as a refugee unless the officer is

satisfied—

(a)  thatthere has been a significant change in circumstances
material to the claim since the previous claim was de-
termined; and

(b)  the change in 1 or more of the circumstances was not
brought about by the claimant—

(i)  acting otherwise than in good faith; and
(i1)  for a purpose of creating grounds for recognition
under section 129.

For the purposes of determining the matter in subsection (1),
the refugee and protection officer must not treat the actions of
any other person in relation to the claim or the claimant as a
mitigating factor.

A refugee and protection officer may refuse to consider a sub-
sequent claim for recognition as a refugee or a protected per-
son if the officer is satisfied that the claim—

(a)  is manifestly unfounded or clearly abusive; or

(b)  repeats a previous claim.

Compare: 1987 No 74 s 129]

Procedure on subsequent claims

The procedures specified in sections 135 to 139 apply to any
subsequent claim accepted for consideration, except that any
appeal to the Tribunal must be made under section 195.

In a subsequent claim, a claimant may not challenge any find-
ing of credibility or fact made by a refugee and protection offi-
cer (or by a refugee status officer under the former Act) or the
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Tribunal (or by the Refugee Status Appeals Authority under
the former Act) in relation to a previous claim by the claimant,
and the refugee and protection officer determining the subse-
quent claim may rely on those findings.

Claim treated as withdrawn if claimant leaves New
Zealand

If a claimant leaves New Zealand, his or her claim (including
any subsequent claim) under this Part must be treated as with-
drawn.

Compare: 1987 No 74 s 129V

Cessation or cancellation of recognition

Cessation of recognition as refugee or protected person

A refugee and protection officer may cease to recognise a per-
son as a refugee or a protected person, as the case may be, if—
(@) 1 of the following applies:

(i)  the original determination to recognise the per-
son as a refugee or a protected person was made
by a refugee and protection officer; or

(i)  the original determination to recognise the per-
son as a refugee was made under the former Act
by a refugee status officer or before 1 October
1999; or

(i) the person was recognised as a refugee outside
New Zealand and has travelled to New Zealand
under a government mandated programme on the
basis of that recognition; and

(b) 1 or more of the following apply:

(i)  the Refugee Convention has ceased to apply to
the person in terms of Article 1C:

(i1))  there are no longer substantial grounds for be-
lieving that the person, if deported from New
Zealand, would be in danger of being subjected
to torture (as defined in section 130(5)):

(ii1) there are no longer substantial grounds for be-
lieving that the person, if deported from New
Zealand, would be in danger of being subjected

131


http://www.legislation.govt.nz/pdflink.aspx?id=DLM113099

Part 5 s 144 Immigration Act 2009 2009 No 51

144

(1)

2)

145

132

to arbitrary deprivation of life or cruel treatment
(as defined in section 131(6)).

Application to Tribunal for cessation of recognition as
refugee or protected person

A refugee and protection officer may apply to the Tribunal
for a determination as to whether a person’s recognition as a
refugee or a protected person should cease if the original de-
termination to recognise the person as a refugee or a protected
person was made by the Tribunal (or by the Refugee Status
Appeals Authority under the former Act).

On an application made under subsection (1), the Tribunal may
cease to recognise a person as a refugee or a protected person
if 1 or more of the circumstances referred to in section 143(b)
apply in respect of the person.

Cancellation of New Zealand citizen’s recognition as
refugee or protected person

A refugee and protection officer may cancel the recognition of
a New Zealand citizen as a refugee or a protected person, as
the case may be, if—

(a) 1 of the following applies:

(1)  the original determination to recognise the per-
son as a refugee or a protected person was made
by a refugee and protection officer; or

(i)  the original determination to recognise the per-
son as a refugee was made under the former Act
by a refugee status officer or before 1 October
1999; or

(i) the person was recognised as a refugee outside
New Zealand and has travelled to New Zealand
under a government mandated programme on the
basis of that recognition; and

(b) 1 or more of the following apply in respect of the per-
son:

(i)  therefugee and protection officer has determined
that the recognition may have been procured by
fraud, forgery, false or misleading representation,
or concealment of relevant information:
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(iii)

the person has been convicted of an offence
where it is established that the person acquired
recognition as a refugee or a protected person by
fraud, forgery, false or misleading representa-
tion, or concealment of relevant information:
the refugee and protection officer has determined
that the matters dealt with in Articles 1D, 1E,
and IF of the Refugee Convention may not have
been able to be properly considered by a refugee
and protection officer (or a refugee status officer
under the former Act) for any reason, including
by reason of fraud, forgery, false or misleading
representation, or concealment of relevant infor-
mation; and

the refugee and protection officer has determined that
the person is not a refugee or a protected person.

Cancellation of person’s recognition as refugee or
protected person (other than New Zealand citizen)
A refugee and protection officer may cancel the recognition of

a person who is not a New Zealand citizen as a refugee or a
protected person, as the case may be, if—
1 of the following applies:

2009 No 51
(c)
146
(1
(a)
(b)
(c)
)

(i)

(i)

(iii)

the original determination to recognise the per-
son as a refugee or a protected person was made
under this Act; or

the original determination to recognise the per-
son as a refugee was made under the former Act
or before 1 October 1999; or

the person was recognised as a refugee outside
New Zealand and has travelled to New Zealand
under a government mandated programme on the
basis of that recognition; and

1 or more of the circumstances referred to in section
145(b) apply in respect of the person; and

the refugee and protection officer has determined that
the person is not a refugee or a protected person.

A person whose recognition as a refugee or a protected person
is cancelled under this section—
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(a)  1is liable for deportation under section 162; and
(b)  has the rights of appeal set out in subsection (2) of that
section.

Application to Tribunal for cancellation of New Zealand

citizen’s recognition as refugee or protected person

A refugee and protection officer may apply to the Tribunal

for a determination as to whether the recognition of a New

Zealand citizen as a refugee or a protected person should be

cancelled if—

(a)  the original determination to recognise the person as a
refugee or a protected person was made by the Tribunal;
or

(b)  the original determination to recognise the person as a
refugee was made by the Refugee Status Appeals Au-
thority under the former Act.

On an application made under subsection (1), the Tribunal may

cancel the recognition of a New Zealand citizen as a refugee

or a protected person, as the case may be, if—

(a) 1 or more of the following apply in respect of the per-
son:

(i)  the Tribunal has determined that the recognition
may have been procured by fraud, forgery, false
or misleading representation, or concealment of
relevant information; or

(i) the person has been convicted of an offence
where it is established that the person acquired
recognition as a refugee or a protected person by
fraud, forgery, false or misleading representa-
tion, or concealment of relevant information; or

(ii1)  the Tribunal has determined that the matters dealt
with in Articles 1D, 1E, and 1F of the Refugee
Convention may not have been able to be prop-
erly considered by the Tribunal or the Refugee
Status Appeals Authority for any reason, includ-
ing by reason of fraud, forgery, false or mislead-
ing representation, or concealment of relevant in-
formation; and
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(b)  the Tribunal has determined that the person is not a
refugee or a protected person.

Procedures to be followed when refugee and protection

officer making determination under section 143, 145, or

146

When making a determination under section 143, 145, or

146,—

(a) arefugee and protection officer must notify the person
concerned of the matter that is being considered; and

(b)  sections 135, 136(3), 138(4)(a), (b), and (d), 138(5), and
149 apply, with any necessary modifications, as if the
matter being considered were a claim and the person
concerned were a claimant.

Miscellaneous matters

Powers of refugee and protection officers

In carrying out his or her functions under this Part in relation

to a claimant or to a person whose recognition as a refugee or

a protected person is being investigated, a refugee and protec-

tion officer may—

(a) require the person to supply such information, and
within such times, as the officer reasonably requires:

(b)  require the person to produce such documents in the per-
son’s possession or within the person’s ability to obtain
as the officer requires:

(c)  inform the person that any other person may be required
to produce or disclose relevant documents or informa-
tion relating to the person, and require the other person
to produce or disclose, as the case may be, any relevant
documents or information relating to the person:

(d)  if the officer has good cause to suspect that a person
other than the person concerned has in his or her posses-
sion or control any document of the person concerned
(including any passport or travel document), in the pre-
scribed manner request that other person to produce that
document:

(e)  require the person to allow biometric information to be
collected from him or her:
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(f)  require the person to attend an interview:

(g) seek information from any source:

(h)  determine the claim or matter on the basis of the infor-
mation, evidence, and submissions provided by the per-
son.

A person who is requested to produce a document under sub-

section (1)(d) is not entitled to refuse to comply with the re-

quest by reason only that the person concerned has a lien over
the document.

If a claimant, or a person whose recognition as a refugee or a

protected person is being investigated, is detained in custody,

a refugee and protection officer may require the person having

custody of that person to—

(a) provide the refugee and protection officer with access
to the place where the person is being detained; and

(b)  produce the person for interview; and

(c) make appropriate facilities available for the interview.

Where a person who is required to attend an interview fails to

attend at the appointed time and place, the refugee and pro-

tection officer may determine the claim or matter without con-

ducting the interview.

Compare: 1987 No 74 s 129H

Special provision relating to claimants granted temporary

visas

This section applies to any person who—

(a) is aclaimant to whom a temporary entry class visa has
been granted, whether before or after the person became
a claimant; or

(b)  having been a person to whom paragraph (a) applies,
ceases to be a claimant by virtue of his or her claim
being declined.

A person to whom this section applies may not, either before

or after the expiry of the temporary entry class visa,—

(a)  apply for a further visa of any class or type while in New
Zealand; or

(b)  while in New Zealand, request a special direction or
make a request for the grant of a visa under section 61;
or
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(c)  bring any appeal under section 187 to the Tribunal.
Despite subsection (2)(a), a claimant may apply for a further
temporary visa for such period as may be required for the
claimant to be lawfully in New Zealand while his or her claim
is determined.

Nothing in this section prevents a person from bringing an
appeal to the Tribunal under section 206.

This section ceases to apply to a person if and when—

(a)  the person is recognised as a refugee or a protected per-
son; or

(b)  the person leaves New Zealand; or

(c)  the person is granted a visa (other than a temporary visa
granted under the exception referred to in subsection
3)).

Compare: 1987, No 74 s 129U

Confidentiality to be maintained in respect of claimants,

refugees, and protected persons

Confidentiality as to the fact that a person is a claimant, a

refugee, or a protected person, and as to the particulars relat-

ing to the person’s claim or status, must at all times during and
subsequent to the determination of the claim or other matter be
maintained by all persons and, in a particular case, may require
confidentiality to be maintained as to the very fact or existence
of a claim or case, if disclosure of its fact or existence would—

(a) tend to identify the person concerned; or

(b)  be likely to endanger the safety of any person.

Despite subsection (1), the fact of a claim or particulars relat-

ing to a claim may be disclosed—

(a)  for the purposes of determining the claim or matter, ad-
ministering this Act, or determining any obligations, re-
quirements, or entitlements of the claimant or other per-
son concerned under any other enactment; or

(b)  for the purposes of the maintenance of the law, includ-
ing for the prevention, investigation, and detection of
offences in New Zealand or elsewhere; or

(c)  tothe United Nations High Commissioner for Refugees
(or a representative of the High Commissioner); or
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(d)

(e)

if the particulars relating to a claim are published in a
manner that is unlikely to allow identification of the per-
son concerned (whether in a published decision of the
Tribunal under clause 19 of Schedule 2 or otherwise);
or

if, in the circumstances of the particular case, there is no
serious possibility that the safety of the claimant or any
other person would be endangered by the disclosure of
the information.

In determining whether information may be released under
subsection (2)(e), the person considering whether to disclose
the information may have regard to the protections that the
person, agency, or body to whom the information is disclosed
may apply to the information, including—

(a)

(b)
(©)

any applicable requirements of the Privacy Act 1993;
and

any orders of the Tribunal or other court; and

any protection mechanisms that the person, agency, or
body itself must or may apply.

If, in relation to a claim or particulars relating to a claim, the
test in subsection (2)(e) is satisfied (the person concerned hav-
ing considered the matters in subsection (3)),—

(a)

(b)

the chief executive may publish the decision of a
refugee and protection officer relating to the claim if the
chief executive determines that, in the circumstances of
the particular case, it is in the public interest to do so:
the Attorney-General may, subject to any orders of the
Tribunal, publish the decision of the Tribunal relating to
the claim if the Attorney-General determines that, in the
circumstances of the particular case, it is in the public
interest to do so.

To avoid doubt,—

(a)

(b)

a refugee and protection officer may disclose informa-
tion under subsection (2)(a) when carrying out his or her
functions under section 136(2) or 149(1)(c) or (g):

the chief executive may disclose information under sub-
section (2)(a) when collecting information on behalf of
the Tribunal under section 229:
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(c)  the Tribunal may disclose information under subsection
(2)(a) when carrying out its functions under section 228
or clause 10(1)(b) and (c) of Schedule 2:

(d) for the purposes of determining a claim, or cancelling
the recognition of, or ceasing to recognise, a person as
a refugee or a protected person, information may be
disclosed under subsection (2)(a).

Nothing in this section prevents the disclosure of the fact that

a person is a claimant, a refugee, or a protected person, or

disclosure of particulars in relation to a claimant, a refugee, or

a protected person, to the extent that the person concerned—

(a)  has expressly waived his or her right to confidentiality
under this section; or

(b) by his or her words or actions, impliedly waived his or
her right to confidentiality under this section.

Disclosure of information about claimant, refugee, or

protected person by government agencies

An officer or employee of any government agency may, for

the purpose of assisting a refugee and protection officer or the

Tribunal to determine a claim or investigate a matter involving

a claimant or a refugee or a protected person in New Zealand,

disclose information about that claimant, refugee, or person to

the refugee and protection officer or the Tribunal.

When requesting the assistance, the refugee and protection of-

ficer or the Tribunal must—

(a)  inform the other officer or employee of the requirements
of confidentiality in section 151; and

(b)  require that officer or employee not to disclose informa-
tion of the kind described in section 151(1) to any other
agency, body, or person, except as provided for in that
section.

To avoid doubt, a refugee and protection officer or the Tribunal
does not breach section 151 when requesting the assistance of
a person under subsection (1).
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Part 6
Deportation

Purpose of Part

The purpose of this Part is to support the integrity of New

Zealand’s immigration system and the security of New

Zealand by providing for the deportation of certain persons

from New Zealand.

To this end, this Part—

(a)  specifies when a person is liable for deportation; and

(b)  specifies how that liability must be communicated to the
person; and

(c)  sets out the consequences of the liability for the person;
and

(d)  specifies the only situations in which an appeal right
exists in respect of that liability; and

(e) provides for the person’s deportation to be executed
without the need for further inquiries if no appeal is
made or an appeal is unsuccessful.

Liability for deportation

Deportation liability if person unlawfully in New Zealand
A person unlawfully in New Zealand is liable for deportation.

A person unlawfully in New Zealand may, not later than 42

days after first becoming unlawfully in New Zealand, appeal

on humanitarian grounds against his or her liability for deport-

ation.

Subsection (2) applies except if subsection (4) applies.

If the person is unlawfully in New Zealand following an un-

successful reconsideration under section 185 of a decision to

decline his or her visa application, the person may appeal on

humanitarian grounds against his or her liability for deport-

ation not later than 42 days after the later of—

(a) the day on which the person became unlawfully in New
Zealand; or

(b)  the day on which the person received confirmation of
the decision to decline his or her visa application.
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Deportation liability if person’s visa granted in error

A person is liable for deportation if—

(a)  the Minister or an immigration officer determines that
the person’s visa was granted as a result of an adminis-
trative error; and

(b)  the visa was not cancelled under section 67; and

(c) no visa was granted to the person under section 68.

The holder of a temporary visa or interim visa to whom this

section applies has 14 days from the date of service of a de-

portation liability notice to give good reason why he or she

should not be deported.

Subsection (2) does not apply if—

(a)  the person is the holder of a limited visa; or

(b)  the Minister or an immigration officer determines that
the person is an excluded person.

A person liable for deportation under this section may, not later

than 28 days after the date of service of a deportation liability

notice, appeal to the Tribunal against his or her liability for

deportation—

(a)  on the facts and on humanitarian grounds, if the person
holds a residence class visa; or

(b)  on humanitarian grounds only, in the case of a person
holding a temporary visa or an interim visa.

Deportation liability if visa held under false identity

A person is liable for deportation if—

(a)  the person is convicted of an offence where the identity
of the person is established, and that identity is different
to the identity under which the person holds a visa; or

(b)  the Minister determines that the person holds a visa
under a false identity.

If a person is liable for deportation under this section and the

visa is a temporary visa or interim visa,—

(a)  the person may appeal to the Tribunal on humanitarian
grounds not later than 42 days after first becoming un-
lawfully in New Zealand; and

(b) ifsubsection (1)(b) applies, the person has 14 days from
the date of service of a deportation liability notice to
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give good reason why the deportation should not pro-
ceed.

If a person is liable for deportation under this section and the

visa is a residence class visa,—

(a) the person may appeal to the Tribunal on humanitarian
grounds not later than 42 days after first becoming un-
lawfully in New Zealand; and

(b)  if subsection (1)(b) applies, the person may, not later
than 28 days after the date of service of a deportation li-
ability notice, appeal to the Tribunal on the facts against
his or her liability for deportation.

For the purposes of subsections (2) and (3), a person to whom

a visa has been granted in a false identity is deemed to have

been unlawfully in New Zealand since—

(a)  the date the person arrived in New Zealand, if he or she
has held a visa in a false identity since that date; or

(b) the day after the date on which a visa granted in the per-
son’s actual identity expired, or was cancelled without
another visa being granted, if he or she has held a visa in
his or her actual identity after arriving in New Zealand.

Deportation liability of temporary entry class visa holder
for cause

A temporary entry class visa holder is liable for deportation if
the Minister determines that there is sufficient reason to deport
the temporary entry class visa holder.

The person has 14 days from the date of service of the de-
portation liability notice to give good reason why deportation
should not proceed.

Subsection (2) does not apply if—

(a)  the person is the holder of a limited visa; or

(b)  the Minister determines that the person is an excluded
person.

A temporary visa holder or interim visa holder who is liable

for deportation under this section may, not later than 28 days

after the date of service of a deportation liability notice, appeal

to the Tribunal on humanitarian grounds against his or her li-

ability for deportation.
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For the purposes of subsection (1), sufficient reason includes,

but is not limited to,—

(a)  breach of conditions of the person’s visa:

(b)  criminal offending:

(c)  other matters relating to character:

(d) concealment of relevant information in relation to the
person’s application for a visa:

(e)  asituation where the person’s circumstances no longer
meet the rules or criteria under which the visa was
granted.

Deportation liability of residence class visa holder if visa

or citizenship obtained or held by fraud, forgery, etc

A residence class visa holder is liable for deportation if—

(a)  the person is convicted of an offence where it is estab-
lished that—

(i)  the person’s residence class visa or entry permis-
sion was procured through fraud, forgery, false
or misleading representation, or concealment of
relevant information; or

(i)  the person holds a residence class visa granted
on the basis of a visa procured through fraud,
forgery, false or misleading representation, or
concealment of relevant information; or

(b)  the Minister determines that—

(i)  the person’s residence class visa or entry permis-
sion was procured through fraud, forgery, false
or misleading representation, or concealment of
relevant information; or

(i)  the person holds a residence class visa granted
on the basis of a visa procured through fraud,
forgery, false or misleading representation, or
concealment of relevant information.

A former citizen who is deemed by section 75 to hold a resi-
dent visa is liable for deportation if—
(a)  the person was deprived of his or her New Zealand citi-

zenship under section 17 of the Citizenship Act 1977

on the grounds that the grant, or grant requirement, was
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procured by fraud, false representation, or wilful con-
cealment of relevant information; and

(b) that fraud, false representation, or wilful concealment of
relevant information occurred in the context of procur-
ing the immigration status that enabled the person to
meet a requirement, or requirements, for the grant of
New Zealand citizenship.

A person liable for deportation under this section may, not later

than 28 days after the date of service of a deportation liability

notice, appeal to the Tribunal against his or her liability for

deportation—

(a)  onhumanitarian grounds only, if subsection (1)(a) or (2)
applies:

(b)  on the facts and on humanitarian grounds, if subsection
(1)(b) applies.

If section 156 also applies to a person to whom this section

applies, the person’s deportation liability must be determined

under section 156 and not this section.

Deportation liability of resident if visa conditions

breached

A resident is liable for deportation if the Minister determines

that—

(a)  the conditions of his or her visa have not been met; or

(b)  the resident has materially breached the conditions of
his or her visa.

A person liable for deportation under this section may, not later

than 28 days after the date of service of a deportation liability

notice, appeal to the Tribunal both on the facts and on human-

itarian grounds against his or her liability for deportation.

Deportation liability of residence class visa holder if new
information as to character becomes available
A residence class visa holder is liable for deportation if, not
later than 5 years after the date the person first held a residence
class visa,—
(a) new information becomes available that—

(i)  relates to the character of the person; and

(1))  wasrelevant at the time the visa was granted; and
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(b)  the Minister determines that the person would not have
been eligible for the grant of the visa under this Act or
immigration instructions if that information had been
available at the time the visa was granted.

For the purposes of subsection (1), the new information may
relate to whether the person was, or should have been, an ex-
cluded person, or to rules and criteria relating to character con-
tained within immigration instructions.

A person liable for deportation under this section may, not later
than 28 days after the date of service of a deportation liability
notice, appeal to the Tribunal both on the facts and on human-
itarian grounds against his or her liability for deportation.
For the purposes of subsection (1), the date that a person first
held a residence class visa must be calculated in accordance
with section 161(5).

Deportation liability of residence class visa holder

convicted of criminal offence

A residence class visa holder is liable for deportation if he or

she is convicted, in New Zealand or elsewhere,—

(a) of an offence for which the court has the power to im-
pose imprisonment for a term of 3 months or more if the
offence was committed at any time—

(i)  when the person was unlawfully in New Zealand;
or

(1))  when the person held a temporary entry class
visa; or

(iii) not later than 2 years after the person first held a
residence class visa; or

(b)  of an offence for which the court has the power to im-
pose imprisonment for a term of 2 years or more, if the
offence was committed not later than 5 years after the
person first held a residence class visa; or

(c) of an offence and sentenced to imprisonment for a term
of 5 years or more (or for an indeterminate period cap-
able of running for 5 years or more), if the offence was
committed not later than 10 years after the person first
held a residence class visa.
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A person liable for deportation under this section may, not later
than 28 days after being served with a deportation liability
notice, appeal to the Tribunal—

(@)  on humanitarian grounds against his or her liability for
deportation; and

(b) if he or she is a refugee or a protected person, against
any decision of a refugee and protection officer that he
or she may be deported.

For the purposes of subsection (1)(a)(iii), (b), and (c), the

periods of 2 years, 5 years, and 10 years after a person first

held a residence class visa are to be determined exclusive of
any time spent by the person in imprisonment following con-
viction for any offence.

Subsection (1)(c) applies—

(a)  whether the sentence is of immediate effect or is de-
ferred or is suspended in whole or in part:

(b) ifaperson has been convicted of 2 or more offences on
the same occasion or in the same proceedings, and any
sentences of imprisonment imposed in respect of those
offences are cumulative, as if the person had been con-
victed of a single offence and sentenced for that offence
to the total of the cumulative sentences:

(c) if a person has been convicted of 2 or more offences,
and a single sentence has been imposed in respect of
those offences, as if that sentence had been imposed in
respect of a conviction for a single offence.

For the purposes of this section and section 160(1), a person

first holds a residence class visa—

(a)  on the date on which the person is first granted a resi-
dence class visa of any type in New Zealand; or

(b) if the visa was granted outside of New Zealand, on
the first occasion on which the person arrives in New
Zealand and is granted entry permission as the holder
of the residence class visa; or

(c)  if'the person arrives in New Zealand and is granted en-
try permission as the holder of a residence class visa
following a continuous period of absence from New
Zealand of at least 5 years, on the date the person first
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re-enters New Zealand after the continuous period of
absence; or

(d) if the person is a person to whom a visa waiver ap-
plies and arrives in New Zealand following a continu-
ous period of absence from New Zealand of at least 5
years, on the date the person first re-enters New Zealand
(and is granted a residence class visa) after the continu-
ous period of absence.

Subsection (7) applies to a person if he or she—

(a)  wasexempt from the requirement to hold a permit under
the former Act; but

(b) is deemed to hold a residence class visa under section
417(3) of this Act.

For the purposes of this section, the person first holds a resi-

dence class visa—

(a)  onthe date he or she first entered New Zealand and was
exempt from the requirement to hold a residence permit
under the former Act; or

(b)  on the date he or she first re-entered New Zealand and
was exempt from the requirement to hold a residence
permit under the former Act following a continuous
period of absence from New Zealand of at least 5 years.

Compare: 1987 No 74 s 91(1), (4), (6)

Deportation liability if refugee or protection status
cancelled under section 146

A person who is not a New Zealand citizen and who was pre-
viously recognised as a refugee or a protected person is liable
for deportation if his or her recognition is cancelled under sec-
tion 146.

The person may, not later than 28 days after the date of service
of a deportation liability notice, appeal to the Tribunal against
his or her liability for deportation—

(a) on humanitarian grounds only, if the person has been
convicted of an offence where it is established that he
or she acquired recognition as a refugee or a protected
person by fraud, forgery, false or misleading represen-
tation, or concealment of relevant information; or
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(b)  on the facts and on humanitarian grounds, in any other
case.
Compare: 1987 No 74 s 129L(1)(c)

Deportation liability of persons threatening security
Where the Minister certifies that a person constitutes a threat or
risk to security, the Governor-General may, by Order in Coun-
cil, order the deportation from New Zealand of that person.

The person named in the order is accordingly liable for deport-
ation.

The Governor-General may, by Order in Council, revoke an
order made under subsection (1).

Compare: 1987 No 74 ss 72, 73

Limitation on deportation of persons recognised or
claiming recognition as refugee or protected person

No person who is recognised as a refugee or a protected person
in New Zealand, or who is a claimant, may be deported under
this Act.

Subsection (1) applies despite anything in this Part, but subject
to subsections (3) and (4).

A refugee or a claimant for recognition as a refugee may be
deported but only if Article 32.1 or 33 of the Refugee Con-
vention allows the deportation of the person.

A protected person may be deported to any place other than

a place in respect of which there are substantial grounds for

believing that the person would be in danger of being subjected

to—

(a)  torture (as defined in section 130(5)); or

(b) arbitrary deprivation of life or cruel treatment (as de-
fined in section 131(6)).

A refugee and protection officer must determine the matter in
subsection (3) or (4), and section 148 applies when making the
determination, as if the determination were a determination to
which that section applies.
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Immigration officer must have regard to certain matters
when dealing with claimants, refugees, or protected
persons

An immigration officer must have regard to Part 5 and Sched-
ule 1 (being the text of the Refugee Convention) when carrying
out his or her functions under this Act in relation to a claimant,
a refugee, or a protected person.

Limitation on deportation of diplomats, etc

Despite anything in this Part, no person who is for the time be-
ing entitled to any immunity from jurisdiction by or under the
Diplomatic Privileges and Immunities Act 1968 (other than
a person referred to in section 10D(2)(d) of that Act) or the
Consular Privileges and Immunities Act 1971 may be deported
under this Act.

Period of deportation liability

Residence class visa holders remain liable for deportation for
a period of 10 years following the arising of the liability for
deportation.

The period of 10 years in subsection (1) must be calculated

exclusive of—

(a)  any time spent by the person in imprisonment following
conviction for any offence:

(b) any period of time when the person’s liability for de-
portation is suspended by the Minister under section
172 or by the Tribunal under section 212.

To avoid doubt, a person liable for deportation under section

154 (being a person unlawfully in New Zealand) remains li-

able for deportation as long as he or she is unlawfully in New

Zealand.

Liability for deportation when person outside New
Zealand

A person may become liable for deportation under any of sec-
tions 155 to 163 when the person is outside New Zealand and,
subject to this section, this Part and Part 7 apply as if the per-
son were in New Zealand.
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Subsection (3) applies to a person who—
(a)  is outside New Zealand; and

(b) s liable for deportation; and

(c) holds a visa.

The person may—

(a) appeal against his or her liability for deportation; and

(b) travel to New Zealand during the period in which the
appeal can be made; and

(c)  if the person does appeal, travel to New Zealand pend-
ing the determination of the appeal.

Effect of being liable for deportation

A person liable for deportation may not—

(a) apply for a visa, if he or she is unlawfully in New
Zealand; or

(b)  apply for a further visa of a different class or type, if he
or she currently holds a visa.

However, the Minister or an immigration officer may, in his or
her absolute discretion, grant a visa of a different class or type
to a person to whom subsection (1)(b) applies.

While a person is liable for deportation, the processing of any
application by the person for a visa of a different class or type
must be suspended.

While a person is liable for deportation, the processing of any
application by the person for the grant of New Zealand citi-
zenship under section 8 of the Citizenship Act 1977 or section
7(1)(b)(i1) of the Citizenship (Western Samoa) Act 1982 must
be suspended.

Notification of liability for deportation

Deportation liability notice

A deportation liability notice must be served on a person liable

for deportation if it is intended to execute the deportation of the

person.

Subsection (1) applies unless—

(a)  the person is liable for deportation on the grounds of
being unlawfully in New Zealand; or
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the person is named in a deportation order under section
163.

A deportation liability notice may be served on a person by—

(a)
(b)

personal service by an immigration officer (or by an-
other person on behalf of an immigration officer); or
registered post addressed to the person’s New Zealand
address or an address supplied under section 57(2).

Contents of deportation liability notice
A deportation liability notice must be signed by the Minister
or an immigration officer and state—

(a)
(b)
(©)

(d)

(e)

(H
(2
(h)

(@)

the provision or provisions of this Act under which li-
ability for deportation arose:

the ground or grounds on which liability for deportation
arose:

if applicable, the right to give good reason, not later
than 14 days after the date of service of the notice, as
to why deportation should not proceed, and who that
reason must be given to:

whether there is a right of appeal against liability for
deportation and, if so,—

(1)  what it is:

(1)  how to exercise the right of appeal:

(iii)  the time limit for lodging the appeal:

the length or period of prohibition on entry to New
Zealand that the person named in the notice may be-
come subject to:

the consequences of attempting to return to New
Zealand during the prohibition:

the requirement to repay any costs to the Crown of de-
portation:

if applicable, that a refugee and protection officer has
determined that deportation of the person is not prohib-
ited under section 164:

if applicable, the grounds on which liability for de-
portation has been reactivated under section 172(3) or
212(3).
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Cancellation or suspension of deportation
liability
Minister may cancel or suspend liability for deportation
The Minister may at any time, by written notice, cancel a per-
son’s liability for deportation.
The Minister may at any time, by written notice, suspend a
residence class visa holder’s liability for deportation—
(a) for a period not exceeding 5 years; and
(b)  subject to the visa holder complying with any condi-
tions stated in the notice (which take effect from the date
specified in the notice, being a date not earlier than the
date of notification).

Where a person fails to comply with the conditions stated in a

notice under subsection (2),—

(a) the Minister may reactivate the person’s liability for de-
portation by causing a deportation liability notice to be
served on the person that sets out the grounds of the re-
activation; and

(b)  subjecttosection 175(1)(e), the person has 28 days from
the date the deportation liability notice is served to leave
New Zealand.

In the case of a person who has appealed against his or her
liability for deportation, the Minister must notify the Tribunal
if the person’s liability for deportation is cancelled, suspended,
or reactivated under subsection (1), (2), or (3)(a).

The decision to cancel or suspend a person’s liability for de-
portation is in the absolute discretion of the Minister.

In the case of a person in imprisonment, the period referred
to in subsection (2) commences on the date of the person’s
release.

The cancellation or suspension of a person’s liability for de-
portation does not prevent the person from becoming liable
for deportation on other grounds.

Right of victims to make submissions on suspension or
cancellation of liability for deportation

In determining whether to cancel or suspend a person’s liabil-
ity for deportation, the Minister must have regard to any writ-
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ten submissions made by a victim of an offence or offences of
which the person who is liable for deportation has been con-
victed and from which his or her liability for deportation arises.
The Minister must, on a request for the purpose, make avail-
able to a lawyer or agent (if any) who is acting for the person
who is liable for deportation a copy of all written submissions
made by the victim.

The Minister, or a lawyer or agent acting for the person, must,
on a request for the purpose, show the person a copy of all
written submissions made by the victim. However, the person
may not keep a copy of any of those submissions.

Despite subsections (2) and (3), the Minister may withhold
from the person and every lawyer or agent (if any) acting for
the person any part of the victim’s written submissions if, in the
Minister’s opinion, the withholding of that part is necessary to
protect the physical safety or security of the victim concerned.

Despite subsection (1), the Minister must not have regard to
any part of the victim’s submissions that is withheld under
subsection (4).

In this section, victim means a victim of an offence of a kind
referred to in section 29 of the Victims’ Rights Act 2002.
Compare: 1987 No 74 s 93A

Effect of suspension

Where a person’s liability for deportation is suspended by the

Minister under section 172, during the period of the suspen-

sion—

(a)  the person may not apply for a visa of a different class
or type; and

(b)  the processing of any application made by the person
for a visa of a different class or type must be suspended;
and

(c) subject to sections 9 and 10 of the Citizenship Act
1977 and section 7(1)(b)(i) of the Citizenship (West-
ern Samoa) Act 1982, the person may not be granted
citizenship on the basis of meeting a requirement (or
requirements) for the grant of New Zealand citizenship
that requires the person to hold a residence class visa.

153


http://www.legislation.govt.nz/pdflink.aspx?id=DLM157893
http://www.legislation.govt.nz/pdflink.aspx?id=DLM111594
http://www.legislation.govt.nz/pdflink.aspx?id=DLM443867
http://www.legislation.govt.nz/pdflink.aspx?id=DLM443876
http://www.legislation.govt.nz/pdflink.aspx?id=DLM59027

Part 6 s 175 Immigration Act 2009 2009 No 51

2)

175
(1)

154

If the Minister determines that a person has met the conditions
stated by the Minister under section 172(2) for the period of
the suspension, the Minister must—

(a)  cancel the person’s liability for deportation; and

(b)  notify the person and the Tribunal of that fact.

Deportation

When deportation order may be served

An immigration officer or a constable may serve a deportation

order on a person,—

(a)  where the person has been served with a deportation
liability notice that does not give the person 14 days to
give good reason why deportation should not proceed,
and the person has no right of appeal against liability
for deportation, as soon as the person has been served
with the notice:

(b)  where the person has been served with a deportation li-
ability notice that allows the person 14 days from the
date of service to give good reason why deportation
should not proceed, and the person has no right of ap-
peal against deportation, on or after the earlier of,—
(i)  if the person does not provide submissions as to

good reason why deportation should not proceed,
15 days from the date of service; or

(i)  if the person purports to give good reason, and
the person to whom the reason is provided deter-
mines that deportation should continue, the day
after the person is notified of that determination:

(c)  where the person has a right to appeal under this Act
against liability for deportation, on or after—

(i)  the expiry of the period for lodging such an ap-
peal, where the person has not lodged such an
appeal:

(i)  the day after the appeal is withdrawn, if the per-
son withdraws an appeal to the Tribunal:

(iii) the day that is 28 days after the Tribunal deter-
mines an appeal against deportation, where the
person lodged such an appeal and the liability for



2009 No 51 Immigration Act 2009 Part 6 s 176

2)

3)

176
(1)

deportation was upheld (but subject to subpara-

graph (iv)):

(iv) where the person has lodged an appeal to the

High Court under section 245,—

(A) ifthe appeal is withdrawn, the day after the
withdrawal:

(B) ifthe liability for deportation is upheld, the
day after the date on which the person was
notified of the determination of the appeal:

(d) in the case of a person in respect of whom an order is
made under section 163, as soon as that order is made:
(e) inthe case of a person who has breached the conditions
stated in a notice or order suspending his or her liability
for deportation under section 172(2) or 212(1), the later

of—
(1) 28 days after service of a deportation liability
notice on the person under section 172(3) or

212(3)(a), as the case may be; and

(i1)) any applicable day determined under paragraph

(c):

(f)  if the person was the holder of a limited visa and para-
graph (a) does not apply, as soon as the visa expires.

A deportation order may be served on a person—

(a) inside New Zealand or, if the person still holds a visa,
outside New Zealand; and

(b) by personal service by an immigration officer (or by an-
other person on behalf of an immigration officer) or by
registered post addressed to the person’s New Zealand
address or an address supplied under section 57(2).

A person may be served with a deportation order earlier than
otherwise allowed under subsection (1) if the person so re-
quests.

Content of deportation order

A deportation order must specify—

(a) that the person named in the order is ordered to be de-
ported from New Zealand; and

(b) that any visa held by the person will be cancelled when
the person is deported; and
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(c)  theprovision of this Act under which the person became
liable for deportation; and

(d)  the ground or grounds for deportation; and

(e) the period of any prohibition on entry to New Zealand
that the person named in the order is subject to; and

(f) the consequences of attempting to return to New
Zealand during the period of prohibition; and

(g) any costs or estimate of costs to the Crown of the de-
portation, and the requirement to repay those costs.

A deportation order must be signed by—

(a) the Governor-General, if the order is made under sec-
tion 163; or

(b)  an immigration officer, in any other case.

Deportation order may be cancelled

An immigration officer may, in his or her absolute discretion,
cancel a deportation order served on a person to whom section
154 applies.

Nothing in subsection (1) gives a person a right to apply for the
cancellation of a deportation order. However, an immigration
officer must consider cancelling the deportation order of a per-
son who is in New Zealand if the person provides information
to the officer concerning his or her personal circumstances,
and the information is relevant to New Zealand’s international
obligations.
If an immigration officer does consider cancelling a deport-
ation order, whether by way of a purported application or his
or her own motion, the officer must have regard to any rele-
vant international obligations, but otherwise—
(a) may make a decision as he or she thinks fit; and
(b) in doing so, is not under any obligation, whether by
implication or otherwise,—

(i)  to apply any test or any particular test and, in
particular, the officer is not obliged to apply the
test set out in section 207; or

(i)  to inquire into the circumstances of, or to make
any further inquiry in respect of the information
provided by or in respect of, the person who is



2009 No 51 Immigration Act 2009 Part 6 s 179

4)

)

178
(1)

2)

3)

179

(1)

the subject of the deportation order or any other
person.
Whether or not an immigration officer considers cancelling a
deportation order,—
(a)  he orshe is not obliged to give reasons for any decision,
other than the reason that this subsection applies; and
(b)  section 23 of the Official Information Act 1982 does not
apply in respect of the decision.

However, to the extent that an immigration officer does have
regard to any international obligations, the officer is obliged
to record—

(a)  adescription of the international obligations; and

(b) the facts about the person’s personal circumstances.

Executing deportation order
A deportation order may be executed once it has been served
on the person subject to the order.

A deportation order may be executed by—

(a) taking the person into custody; and

(b)  escorting the person (or arranging for the person to be
escorted) to an airport or port; and

(c)  ensuring that the person is placed on board a craft and
detained there until the person leaves New Zealand.

A deportation order may be executed in respect of a person
who is serving a sentence of imprisonment in a prison only if
the Minister has ordered the release of the person in accord-
ance with section 55 of the Parole Act 2002.

Deported person may not enter New Zealand during
period of prohibition on entry

A person 18 years of age or over who is deported from New
Zealand may not return to New Zealand, or be granted a visa
or entry permission, during the period of prohibition on entry
that applies to the person as set out in the following table:
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Why person deported

Section 155 applies (granted a visa as the
result of an administrative error and visa not
cancelled)

Section 154 applies (unlawfully in New
Zealand), and person is subject to deport-
ation order and deported not more than 12
months after date on which person became
unlawfully in New Zealand

Section 154 applies (unlawfully in New
Zealand), and person is subject to deport-
ation order and deported 12 months or more
after date on which person became unlaw-
fully in New Zealand

Section 154 applies (unlawfully in New
Zealand), and person is subject to deport-
ation order, and it is second or subsequent
time that person has been unlawfully in
New Zealand

Section 157 applies (sufficient reasons for
temporary entry class visa holder to be de-
ported)

Section 159 applies (breached resident visa
conditions)

Section 156 applies (visa granted on basis
of false identity)

Section 158 applies (convicted of gaining
residence class visa by fraud, forgery, etc)

Section 160 applies (new information as to
character becomes available)

Section 162 applies (refugee or protection
status cancelled for fraud, forgery, etc)

Period of
prohibition on
entry (calculated
from the date of
deportation)

none

2 years

5 years

5 years

5 years

5 years

permanent
prohibition

permanent
prohibition

permanent
prohibition

permanent
prohibition
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Period of
prohibition on
entry (calculated
from the date of
Why person deported deportation)

Section 161 applies (residence class visa permanent
holder convicted of specified offence) prohibition

Section 163 applies (certified as person con- permanent
stituting threat or risk to security) prohibition

A person who is unlawfully in New Zealand but leaves New
Zealand voluntarily before he or she is served with a deport-
ation order is not subject to any period of prohibition on entry.

Deported person may not enter New Zealand until costs
of deportation repaid

A person 18 years of age or over who is deported from New
Zealand may not return to New Zealand, or be granted a visa
or entry permission, until the person has repaid any debt due
to the Crown in respect of the costs of his or her deportation.
The requirement of this section is in addition to the period of
prohibition on entry under section 179.

The Minister may reduce or waive any debt due by a person
under subsection (1) in his or her absolute discretion.

Consequences for deported person if person enters
or attempts to enter New Zealand during period of
prohibition on entry
Subsection (2) applies to a person who—
(a) is deported from New Zealand; and
(b)  on deportation, is subject to a period of prohibition on
entry to New Zealand under section 179 or 180(1); and
(c) attempts to enter or enters New Zealand during the
period of prohibition in one of the following ways:
(1)  byboarding a craft, or attempting to board a cratft,
that is travelling to New Zealand:
(1) by arriving in New Zealand:
(ii1)) by entering New Zealand.
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The period of prohibition on entry to which the person is sub-

jectunder section 179 restarts as from the later of the following

dates:

(a) the date the person attempts to re-enter, if the attempted
entry is unsuccessful:

(b) the date the person is once again deported from New
Zealand, if the attempted re-entry is successful.

If, despite a prohibition on entry applying to a person, a person

re-enters New Zealand and the person becomes subject to a

further prohibition on entry, the period of prohibition on entry

that applies to the person on the subsequent deportation is the

longest prohibition applicable under the table set out in section
179.

Minister may reduce or remove period of prohibition on
entry

The Minister may in his or her absolute discretion reduce,
or remove altogether, the period of prohibition on entry that
would otherwise apply to a person under section 179(1).

A reduction or removal under subsection (1) remains subject
to section 180(1), unless the Minister determines otherwise.

Part 7
Appeals, reviews, and other proceedings

Interpretation
In this Part, unless the context otherwise requires,—

affected person means a person who is—

(a)  the subject of an application made by a refugee and pro-
tection officer under section 144 or 147 to the Tribunal
in relation to the cessation or cancellation of recogni-
tion of the person as a refugee or a protected person; or

(b)  the subject of an application made by the Minister under
section 212(2) to the Tribunal on whether the person
has breached the conditions of suspension of his or her
liability for deportation
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closed hearing, in relation to proceedings in the Tribunal or
a court, means proceedings conducted in the absence of all
persons other than—

(a)
(b)

(©)
(d)

(e)
®

(2

the Judge or Judges hearing the case:

the chief executive of the relevant agency, or his or her
security-cleared representative, or both:

the Minister, or his or her security-cleared representa-
tive, or both:

if applicable, a refugee and protection officer, or his or
her security-cleared representative, or both:

any special advocate:

any person appointed as counsel assisting the court or
as a special adviser by the Tribunal or the court:

any person authorised by the Tribunal or the court to
provide administrative assistance in the proceedings
and who has an appropriate security clearance

matter means—

(a)

(b)

an application made by a refugee and protection officer
under section 144 or 147 to the Tribunal in relation to
the cessation or cancellation of recognition of a person
as a refugee or a protected person:

an application made by the Minister under section
212(2) to the Tribunal on whether a person has breached
the conditions of suspension of his or her liability for
deportation.

Purpose of Part
The purpose of this Part is—

(a)

to provide comprehensively for the system of appeal

and review in respect of decision making under this Act,

including by providing for—

(1)  reconsideration of certain temporary visa appli-
cations; and

(i)  appeals in respect of decisions on residence class
visas; and

(iii) appeals in respect of decisions concerning recog-
nition of a person as a refugee or a protected per-
son; and

(iv) appeals against liability for deportation; and
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(b)  to establish the Immigration and Protection Tribunal, a
specialist tribunal to determine appeals and other mat-
ters under this Act; and

(c) to provide for appeals from the decisions of the Tri-
bunal, and deal with judicial reviews of decisions made
under this Act.

Limited right of reconsideration concerning
temporary entry class visas

Right of reconsideration if onshore application for further

temporary visa declined

This section applies to a holder of a temporary visa if—

(a) the holder of the temporary visa (the applicant) is on-
shore and applies during the currency of that visa for a
further temporary visa; and

(b)  the application for the further temporary visa is de-
clined; and

(c)  the Minister did not make the decision to decline the
application.

The applicant may apply in the prescribed manner for a recon-
sideration of the decision to decline a further visa if, and only
if,—

(a) theapplication for reconsideration is made not later than
14 days after the date on which the applicant received
notice of the decision to decline the further visa; and

(b)  the applicant is still lawfully in New Zealand at the time
of the application for reconsideration.

The decision to decline the visa application must be reconsid-
ered by another immigration officer of equal grade or senior to
the one who made the decision, or by the Minister.

If the decision to decline the visa application is confirmed and

no visa is granted following reconsideration under this section,

an immigration officer must inform the applicant, in writing,

of—

(a)  the decision; and

(b)  inthe case of an applicant who still holds a visa, the date
on which the person will have an obligation to leave
New Zealand; and
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(c)  inthe case of an applicant who no longer holds a visa,—
(i)  the fact that the person is already obliged to leave
New Zealand; and
(i)  the fact that the person may appeal on humani-
tarian grounds against his or her liability for de-
portation not later than 42 days after the date on
which the person received confirmation of the de-
cision to decline the visa application.

The result of any reconsideration under this section of a deci-
sion to decline an application for a further temporary visa is
final and conclusive, and no further application for reconsid-
eration of that decision may be made.

The fact that an application for reconsideration has been made
under this section does not of itself entitle the applicant to re-
main in New Zealand after the expiry of the applicant’s current
temporary visa, but, until the application for reconsideration
has been determined or withdrawn, the person may not be de-
ported.

Compare: 1987 No 74 s 31

Limited right of review in respect of temporary
entry class visa decisions

Limited right of review in respect of temporary entry
class visa decisions

No appeal lies against a decision of the Minister or an immi-
gration officer on any matter in relation to a temporary entry
class visa, whether to any court, the Tribunal, the Minister, or
otherwise.

Subsection (1) applies except to the extent that section 185
provides a right of reconsideration for an onshore holder of a
temporary visa in the circumstances set out in that section.

A person may bring review proceedings in a court in respect

of a decision in relation to a temporary entry class visa except

if the decision is in relation to the—

(a) refusal or failure to grant a temporary entry class visa
to a person outside New Zealand:

(b)  cancellation of a temporary entry class visa before the
holder of the visa arrives in New Zealand.
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Appeals in relation to residence class visas

Rights of appeal in relation to decisions concerning
residence class visas

There is a right of appeal to the Tribunal against a decision con-
cerning a residence class visa in the following circumstances:

(a)

(b)

(©)

an applicant for a residence class visa may appeal

against—

(i)  a decision of an immigration officer to decline
to grant the visa (including in the circumstances
described in section 190(2)(b)):

(i)  adecision by the Minister not to grant a residence
class visa if classified information has been relied
on in making the decision:

a person outside New Zealand who has been granted a

resident visa may appeal against a decision to cancel the

visa under section 65(1):

a person who has been granted a resident visa may ap-

peal against a decision to refuse to grant the person entry

permission (including in the circumstances described in

section 190(2)(b)).

However, no appeal lies under this Act in respect of—

(a)

(b)

(©)
(d)

a decision by the Minister not to grant a residence class
visa (except in the circumstances described in subsec-
tion (1)(a)(i1)); or
a refusal of the Minister or an immigration officer to
grant a residence class visa or entry permission to an
excluded person; or
a refusal or failure of the Minister or an immigration
officer to issue an invitation to apply for a visa; or
a refusal of the Minister or an immigration officer to
grant a residence class visa to a person who has been
invited to apply for a visa, if a ground for the refusal is
that the Minister or officer determines that the person,—
(i)  whether personally or through an agent, in ex-
pressing his or her interest in obtaining an invita-
tion to apply for a visa, submitted false or mis-
leading information or withheld relevant infor-
mation that was potentially prejudicial to the per-
son; or
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(i)  did not ensure that an immigration officer was in-
formed of any material change in circumstances
between the time of expressing interest and the
time of the person’s application for the relevant
visa; or

(e) a lapse of an application for a residence class visa or
of an expression of interest in obtaining an invitation to
apply for a visa; or

(f)  arevocation of an invitation to apply for a visa.

Where a person to whom subsection (1)(b) or (c) applies ap-

peals under this section, this Act applies as if the decision were

a decision to decline an application for a residence class visa.

The grounds for an appeal under this section are that—

(a) the relevant decision was not correct in terms of the
residence instructions applicable at the time the relevant
application for the visa was made; or

(b)  the special circumstances of the appellant are such that
consideration of an exception to those residence instruc-
tions should be recommended.

An appeal under this section must be brought not later than
42 days after the date the appellant is notified of the decision
appealed against.

For the purposes of subsection (5), a written notice that is sent

by post to an address supplied by the appellant under section

57(2) is treated as having been notified to him or her—

(a) 7 days after the date on which the notice was posted, if
the address is in New Zealand; or

(b) 14 days after the date on which the notice was posted,
if the address is outside New Zealand.

Subsection (6) applies unless the appellant proves that he or
she was not notified of the decision and the lack of notification
did not result from any fault on his or her behalf.

A person may bring review proceedings in a court in respect
of a decision in relation to a residence class visa except if the
decision is in relation to—

(a)  the refusal or failure to grant a residence class visa to a

person outside New Zealand; or
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(b)

the cancellation of a resident visa granted outside New
Zealand before the holder of the visa first arrives in New
Zealand as the holder of the visa.

Compare: 1987 No 74 s 18C(1)—(3)

Determination of appeal in relation to residence class visa
In determining an appeal under section 187, the Tribunal
may—

(a)

(b)

(©)

(d)

(e)

confirm the decision appealed against as having been
correct in terms of the residence instructions applicable
at the time the application for the visa was made by the
appellant; or

reverse the decision as having been incorrect in terms
of the residence instructions applicable at the time the
application for the visa was made by the appellant; or
note the correctness of the original decision in terms of
the residence instructions applicable at the time the visa
application was made on the basis of the information
provided to the Minister or the immigration officer be-
fore the time of the decision, but reverse that decision on
the basis of any information properly made available to
the Tribunal that reveals that the grant of the visa would
have been correct in terms of the applicable residence
instructions; or

note the correctness of the original decision in terms
of the residence instructions applicable at the time the
visa application was made on the basis of the informa-
tion provided to the Minister or the immigration officer
before the time of the decision, but determine the ap-
peal by cancelling the decision and referring the matter
back to the Minister, if he or she made the decision, or
the chief executive, in any other case, for consideration
under those residence instructions as if a new visa ap-
plication had been made that included any additional
information properly provided to the Tribunal; or
determine the appeal by cancelling the decision and re-
ferring the application back to the Minister, if he or she
made the decision, or the chief executive, in any other
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case, for correct assessment in terms of the applicable

residence instructions, where the Tribunal—

(i)  considers that the decision appealed against was
made on the basis of an incorrect assessment in
terms of the residence instructions applicable at
the time the application was made; but

(i)  is not satisfied that the appellant would, but for
that incorrect assessment, have been entitled in
terms of those instructions to the visa or entry
permission; or

(f)  confirm the decision as having been correct in terms of
the residence instructions applicable at the time the visa
application was made, but recommend that the special
circumstances of the applicant are such as to warrant
consideration by the Minister as an exception to those
instructions.

Where the Tribunal determines to reverse a decision to refuse

a visa under subsection (1)(b) or (c), the Tribunal must—

(a)  consider whether it is appropriate that conditions should
be imposed in accordance with section 50 when a resi-
dent visa is granted to the appellant; and

(b) if it considers that imposing conditions is appropriate,
direct the Minister to impose under that section the con-
ditions specified in its decision (which may be specified
with the degree of generality or particularity that the Tri-
bunal thinks fit); and

(c) notify the appellant in writing of any conditions im-
posed.

Where the Tribunal refers an application back to the Minister
or the chief executive under subsection (1)(e), the Tribunal
may give him or her the directions it thinks fit as to how a
correct assessment of the application should be carried out.

The Tribunal must, as soon as practicable, notify the appellant
in writing of its decision on the appeal and the reasons for that
decision.

Subject to section 245, the decision of the Tribunal on the ap-
peal is final, and, except where a court otherwise directs, the
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Tribunal has no jurisdiction to reconsider the appeal after the
appellant has been notified of the decision.
Compare: 1987 No 74 s 18D

Use of further information in appeals under section 187
In determining an appeal under section 187, the Tribunal may
not consider any information or evidence adduced by the ap-
pellant that was not provided to the Minister or the immigra-
tion officer before the time at which the Minister or the officer
made the decision that is the subject of the appeal.
Subsection (1) is subject to subsections (3) to (6).

The Tribunal may consider information or evidence not pro-
vided by the appellant to the Minister or the immigration offi-
cer before the time of the relevant decision if—

(a)  the Tribunal is satisfied that—

(i)  the information or evidence existed at the time
the decision to refuse the visa was made, and
would have been relevant to the making of that
decision; and

(i)  the appellant could not, by the exercise of rea-
sonable diligence, have placed that information
or evidence before the Minister or the immigra-
tion officer at the time at which the Minister or
the officer made the decision on the application;
and

(ii1) in all the circumstances it is fair to consider the
information or evidence; or

(b)  the Tribunal considers that it is necessary for it to have
the information or evidence for the purpose of consid-
ering whether to make a determination under section

188(1)(f).

The Tribunal may require the chief executive to arrange for
an interview to be conducted with any specified person for
any specified purpose and in any specified manner, and for the
report of that interview to be provided to the Tribunal, where—
(a) the Tribunal considers that the decision under appeal
depended, in whole or in part, upon the recorded results
of an interview conducted with the appellant or with
some other person connected with the application; and
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(b)  those results involved the recording of an exercise of
judgment on the part of the interviewing officer as op-
posed to the recording of facts; and

(c)  the Tribunal considers that further written evidence or
submissions will not assist to confirm or test those re-
sults.

An interview conducted under subsection (4) may not be con-
ducted by any immigration officer who has previously inter-
viewed the person.

The Tribunal may, if it considers it fair in all the circumstances
to do so, determine the appeal in the manner set out in section
188(1)(d) where—

(a) it comes to the attention of the Tribunal that any par-
ticular event has occurred after the time at which the
Minister or the immigration officer made the decision
on the appellant’s visa application; and

(b)  the Tribunal is satisfied that the event materially affects
the applicant’s eligibility under residence instructions.

Compare: 1987 No 74 s 18F(4)—(6)

Procedure where appeal successful or Tribunal makes

recommendation

The Minister or an immigration officer must grant a residence

class visa (and if necessary grant entry permission) to the ap-

pellant where the Tribunal reverses a decision under section

188(1)(b) or (c).

However, nothing in subsection (1) requires a residence class

visa or entry permission to be granted to a person—

(a)  until the normal requirements for providing any certifi-
cate or other material that is required before a visa or en-
try permission can be granted have been complied with,
where the certificate or other material—

(i)  was not supplied to the Minister or the immigra-
tion officer concerned before the date on which
the decision appealed against was made; or

(i) by reason of the passing of time, is no longer
current for the purposes of granting a visa or entry
permission under this Act; or
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(b)  where, since the date of the decision that is the subject
of the appeal, any matter has arisen or any information
has become available in respect of the person that would
disqualify that person from being granted a residence
class visa or entry permission in terms of both—

(i)  the residence instructions applicable at the time
of the relevant visa application; and
(i)  the residence instructions currently applicable.

Where, in reliance on subsection (2)(a), a residence class visa

is not immediately granted to a person who is already in New

Zealand, the Minister or an immigration officer must grant a

temporary visa to the person, being a visa that is current for a

period of not less than 6 months.

The Minister must not impose any conditions on a resident visa
granted under subsection (1), unless the Tribunal has directed
the Minister to do so under section 188(2)(b).

Where the Tribunal makes a recommendation under section

188(1)(f), the Minister—

(a) must consider whether a residence class visa should be
granted to the appellant as an exception to residence
instructions; and

(b)  may, if he or she grants a resident visa, impose condi-
tions on the visa in accordance with section 50.

The Minister is not obliged to give reasons in relation to any
decision made as a result of any consideration under subsec-
tion (5), and neither section 27 of this Act nor section 23 of the
Official Information Act 1982 applies in respect of any such
decision.

Compare: 1987 No 74 s 18E

No appeal or review rights in relation to
invitations to apply and transit visas

No appeal or review rights in relation to invitations to
apply

No appeal lies against a decision of the Minister or an immi-
gration officer on any matter in relation to whether to issue an
invitation to apply for a visa, whether to a court, the Tribunal,
the Minister, or otherwise.
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No review proceedings may be brought in any court in respect
of any refusal or failure of the Minister or an immigration of-
ficer to issue an invitation to apply for a visa or to revoke an
invitation if an invitation is issued.

No appeal or review rights in relation to transit visas

No appeal lies against a decision of the Minister or an im-
migration officer on any matter in relation to a transit visa,
whether to a court, the Tribunal, the Minister, or otherwise.
No review proceedings may be brought in any court in respect
of any decision to refuse to grant or to cancel a transit visa.

Appeals against decisions relating to refugee or
protection status

Tribunal consideration of refugee and protection matters
Every appeal relating to whether a person should be recog-
nised as a refugee or a protected person in New Zealand must
be determined in accordance with this Act.

Every appeal as to whether a person should continue to be
recognised as a refugee or a protected person in New Zealand
must be determined in accordance with this Act.

To the extent that an issue is not dealt with in this Act, the Tri-
bunal, in carrying out its functions in relation to the recognition
of a person as a refugee, must act in a way that is consistent
with New Zealand’s obligations under the Refugee Conven-
tion.

The Tribunal, in carrying out its functions in relation to the
recognition of a person as a protected person, must act in a
way that is consistent with this Act.

Right of appeal in relation to decisions concerning refugee

or protection status (other than subsequent claims)

A person may appeal to the Tribunal against a decision by a

refugee and protection officer—

(a)  todecline to accept for consideration the person’s claim
to be recognised as a refugee or a protected person on
the grounds that—
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(i)  inlight of an international arrangement or agree-
ment (as defined in section 134(5)), the person
may have lodged, or had the opportunity to lodge,
a claim for refugee status in another country:

(i)  inlight of an international arrangement or agree-
ment (as defined in section 134(5)), the person
may have lodged, or had the opportunity to lodge,
a claim for protection in another country:

(b)  under section 134(3) to decline to accept for consider-
ation the person’s claim to be recognised as a refugee:

(c)  todecline the person’s claim to be recognised under any
of'sections 129, 130, and 131 as a refugee or a protected
person (whether or not the refugee and protection officer
recognised the person as a refugee or a protected person
under the grounds set out in another of those sections,
or both of those other sections):

(d) to cease to recognise the person as a refugee or a pro-
tected person under section 143:

(e) to cancel recognition of a New Zealand citizen as a
refugee or a protected person on a ground under sec-
tion 145(b).

An appeal under this section must be brought,—

(a) if the person is in detention under Part 9, not later than
5 working days after the date on which the appellant is
notified of the decision to which the appeal relates; or

(b) in any other case, not later than 10 working days after
the date on which the appellant is notified of the deci-
sion to which the appeal relates.

The Tribunal may, however, extend the time for lodging an
appeal if satisfied that special circumstances warrant an ex-
tension.

To avoid doubt, an appeal right arises under subsection (1)(c)
if a person’s claim is declined on the grounds that the person
has the protection of another country or has been recognised as
arefugee by another country and can be received back and pro-
tected there without risk of being returned to a country where
he or she would be at risk of circumstances that would give
rise to grounds for his or her recognition as a refugee or a pro-
tected person in New Zealand.
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Subsection (6) applies to a person who is entitled to an appeal

under subsection (1)(a), (b), or (¢) and who either—

(a) isliable for deportation and is entitled to a humanitarian
appeal in respect of that liability; or

(b)  would be entitled to a humanitarian appeal in respect of
his or her liability for deportation, if he or she became
liable for deportation.

The person must lodge a humanitarian appeal at the same time

as lodging an appeal under this section (and, in respect of a

person to whom subsection (5)(b) applies, the humanitarian

appeal must be conducted as if he or she were a person liable
for deportation). If the person is—

(a)  successful on the appeal under this section, the Tribunal
must dispense with its consideration of the person’s hu-
manitarian appeal (however, the person may lodge a hu-
manitarian appeal subsequently if his or her claim for
recognition is declined):

(b)  unsuccessful on the appeal under this section, the Tri-
bunal must consider the person’s humanitarian appeal.

If the person does not lodge a humanitarian appeal in accord-
ance with subsection (6), the person is not entitled to a hu-
manitarian appeal against his or her liability for deportation,
whether the liability currently exists or may arise in the fu-
ture.

To avoid doubt, nothing in subsection (7) applies to a person

who—

(a)  complies with subsection (6); and

(b) is successful on the appeal under this section; and

(c)  becomes liable for deportation for any reason at some
future date.

In subsection (2), working day means a day of the week other

than—

(a) a Saturday, a Sunday, Waitangi Day, Good Friday,
Easter Monday, Anzac Day, the Sovereign’s birthday,
and Labour Day; and

(b) aday in the period commencing with 25 December in
a year and ending with 2 January in the following year;
and
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(c) if 1 January falls on a Friday, the following Monday;
and

(d) if 1 January falls on a Saturday or a Sunday, the follow-
ing Monday and Tuesday.

Compare: 1987 No 74 s 1290

Right of appeal in relation to subsequent claims for

refugee or protection status

A person may appeal to the Tribunal against a decision by a

refugee and protection officer—

(a)  under section 140(1) to refuse to consider a subsequent
claim by the person to be recognised as a refugee:

(b)  under section 140(3) to refuse to consider a subsequent
claim by the person to be recognised as a refugee or a
protected person, but only if the person’s most recent
previous claim was declined under Part 6A of the for-
mer Act.

A person may appeal to the Tribunal against a decision by a

refugee and protection officer to decline a subsequent claim

by the person to be recognised under any of sections 129, 130,

and 131 as a refugee or a protected person (whether or not

the refugee and protection officer recognised the person as a

refugee or a protected person under the grounds set out in an-

other of those sections, or both of those other sections).

An appeal under this section must be brought,—

(a)  if'the person is in detention under Part 9, not later than
5 working days after the date on which the appellant is
notified of the decision to which the appeal relates; or

(b) in any other case, not later than 10 working days after
the date on which the appellant was notified of the de-
cision to which the appeal relates.

The Tribunal may, however, extend the time for lodging an
appeal in any particular case if satisfied that special circum-
stances warrant an extension.

To avoid doubt, an appeal right arises under subsection (2) if
a person’s claim is declined on the grounds that the person has
the protection of another country or has been recognised as a
refugee by another country and can be received back and pro-
tected there without risk of being returned to a country where
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he or she would be at risk of circumstances that would give
rise to grounds for his or her recognition as a refugee or a pro-
tected person in New Zealand.

Subsection (7) applies to a person who is entitled to appeal

under this section and who either—

(a)  1isliable for deportation and is entitled to a humanitarian
appeal in respect of that liability; or

(b)  would be entitled to a humanitarian appeal in respect of
his or her liability for deportation, if he or she became
liable for deportation.

The person must lodge a humanitarian appeal at the same time

as lodging an appeal under this section (and, in respect of a

person to whom subsection (6)(b) applies, the humanitarian

appeal must be conducted as if he or she were a person liable
for deportation). If the person is—

(a)  successful on the appeal under this section, and the Tri-
bunal goes on to consider the claim and grants the per-
son recognition, it must dispense with its consideration
of the person’s humanitarian appeal:

(b)  successful on the appeal under this section, and the Tri-
bunal goes on to consider the claim but declines the
claim, it must consider the person’s humanitarian ap-
peal:

(c)  unsuccessful on the appeal under this section, the Tri-
bunal must consider the person’s humanitarian appeal.

If the person does not lodge a humanitarian appeal in accord-

ance with subsection (7), the person is not entitled to a hu-

manitarian appeal against his or her liability for deportation,

whether the liability currently exists or may arise in the fu-

ture.

To avoid doubt, nothing in subsection (8) applies to a person

who—

(a)  complies with subsection (7); and

(b)  is successful on the appeal under this section; and

(c)  becomes liable for deportation for any reason at some
future date.

In subsection (3), working day has the meaning given to it in
section 194(9).
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Determination of appeal against decision declining to

accept for consideration claim in light of international

arrangement or agreement

Where an appeal is brought under section 194(1)(a), the Tri-

bunal must—

(@)  determine the matter de novo; and

(b)  determine whether, in light of any international arrange-
ment or agreement (as defined in section 134(5)) the
claimant may have lodged, or had the opportunity to
lodge,—
(i)  aclaim for refugee status in another country:
(i)  a claim for protection in another country.

The Tribunal may uphold or reverse the decision of the refugee

and protection officer.

If the Tribunal reverses the decision,—

(a) it must refer the claim back to a refugee and protection
officer for consideration; and

(b) if the decision relates to a person to whom section
194(5) applies, it must dispense with its consideration
of any humanitarian appeal lodged by the person in
accordance with section 194(6)(a).

To avoid doubt, nothing in subsection (1) requires the Tribunal

to seek any information, evidence, or submissions further to

those provided by the appellant.

Determination of appeal against decision declining to

accept for consideration certain claims for recognition

as refugee

Where an appeal is brought under section 194(1)(b), the Tri-

bunal must—

(@)  determine the matter de novo; and

(b)  determine whether 1 or more of the circumstances relat-
ing to the claim were brought about by the claimant—
(i)  acting otherwise than in good faith; and
(i)  for a purpose of creating grounds for recognition

under section 129.

For the purposes of determining the matter in subsection (1),
the Tribunal must not treat the actions of any other person in
relation to the claim or the claimant as a mitigating factor.



2009 No 51 Immigration Act 2009 Part 7 s 198

)
4)

)

198

(1

)

The Tribunal may uphold or reverse the decision of the refugee

and protection officer.

If the Tribunal reverses the decision,—

(a) it must refer the claim back to a refugee and protection
officer for consideration; and

(b) if the decision relates to a person to whom section
194(5) applies, it must, in accordance with section
194(6)(a), dispense with its consideration of any hu-
manitarian appeal lodged by the person.

To avoid doubt, nothing in subsection (1) requires the Tribunal

to seek any information, evidence, or submissions further to

those provided by the appellant.

Determination of appeal against declining of claim for
recognition, cancellation of recognition, or cessation of
recognition
Where an appeal is brought under section 194(1)(c) or (d), the
Tribunal must—
(a)  determine the matter de novo; and
(b)  determine, in the following order:
(i)  whether to recognise the person as a refugee on
the ground set out in section 129; and
(1))  whether to recognise the person as a protected
person on the ground set out in section 130; and
(ii1)) whether to recognise the person as a protected
person on the ground set out in section 131; and
(c) in relation to the matters in paragraph (b)(ii) and (iii),
determine whether there are serious reasons for consid-
ering that the claimant has—
(i)  committed a crime against peace, a war crime, or
a crime against humanity, as defined in the inter-
national instruments drawn up to make provision
in respect of such crimes; or
(i) committed a serious non-political crime outside
New Zealand before coming to New Zealand; or
(iii)  been guilty of acts contrary to the purposes and
principles of the United Nations.
Where an appeal is brought under section 194(1)(e) (being an
appeal against a decision by a refugee and protection officer
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to cancel recognition of a New Zealand citizen as a refugee

or a protected person on a ground under section 145(b)), the

Tribunal must—

(@)  determine the matter de novo; and

(b)  except if the appeal relates to a ground under section
145(b)(i1), determine whether—

(i)  recognition of the person as a refugee or a pro-
tected person may have been procured by fraud,
forgery, false or misleading representation, or
concealment of relevant information:

(i)  the matters dealt with in Articles 1D, 1E, and 1F
of the Refugee Convention may not have been
able to be properly considered by a refugee and
protection officer for any reason, including by
reason of fraud, forgery, false or misleading rep-
resentation, or concealment of relevant informa-
tion; and

(c)  determine, in relation to the person, the matters referred
to in subsection (1)(b) and (c) of this section.

The Tribunal may uphold or reverse the decision of the refugee
and protection officer, but may not refer the claim back to a
refugee and protection officer for reconsideration.

If the Tribunal reverses a decision in relation to a person to
whom section 194(5) applies, the Tribunal must dispense with
its consideration of any humanitarian appeal lodged by the per-
son in accordance with section 194(6)(a).

To avoid doubt, nothing in subsection (1) requires the Tribunal
to seek any information, evidence, or submissions further to
those provided by the appellant.

Compare: 1987 No 74 s 129P(5), (6)

After successful appeal, Minister to decide immigration
status of protected person who may have committed
certain crimes or been guilty of certain acts

The Minister must make any decision about a person’s immi-
gration status if the Tribunal has determined that—

(a)  the person is a protected person; and
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(b)  there are serious reasons under section 198(1)(c) for
considering that the person has committed a crime, or
been guilty of any act, described in that paragraph.

200 Determination of appeal against refusal or declining of
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subsequent claim for recognition as refugee or protected

person

Where an appeal is brought under section 195(1)(a), the Tri-

bunal must first consider—

(a)  whether there has been a significant change in circum-
stances material to the appellant’s claim since the pre-
vious claim was determined; and

(b)  if so, whether the change in 1 or more of the circum-
stances was brought about by the appellant—

(i)  acting otherwise than in good faith; and
(i1)  for a purpose of creating grounds for recognition
under section 129.

The Tribunal must dismiss the appeal if it determines that—

(a) there is no significant change in circumstances; or

(b) the change in 1 or more of the circumstances was
brought about by the appellant—

(i)  acting otherwise than in good faith; and
(i)  for a purpose of creating grounds for recognition
under section 129.

The Tribunal must consider the claim for recognition in ac-
cordance with section 198(1) if it—
(a)  determines that there is a significant change in circum-
stances; and
(b)  does not determine that the change in 1 or more of the
circumstances was brought about by the appellant—
(i)  acting otherwise than in good faith; and
(i)  for a purpose of creating grounds for recognition
under section 129.
Where an appeal is brought under section 195(1)(b), the Tri-
bunal must first consider whether the subsequent claim is man-
ifestly unfounded or clearly abusive, or repeats a previous
claim.
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If the Tribunal determines that the subsequent claim is man-
ifestly unfounded or clearly abusive, or repeats a previous
claim, it must dismiss the appeal.

If the Tribunal does not determine that the subsequent claim is
manifestly unfounded or clearly abusive, or repeats a previous
claim, it must consider the claim for recognition in accordance
with section 198(1).

Where an appeal is brought under section 195(2), the Tribunal
must determine the matter in accordance with section 198(1),
as if the appeal were an appeal to which that section applied.

If the Tribunal reverses a decision in relation to a person to
whom section 195(6) applies, the Tribunal must dispense with
its consideration of any humanitarian appeal lodged in accord-
ance with section 195(7)(a) by the person.

Appeal on facts against liability for deportation

Persons who may appeal to Tribunal on facts

The following persons may appeal to the Tribunal on the facts

against their liability for deportation:

(a)  residents whose liability for deportation arises under
section 155, 156(1)(b), 158(1)(b), 159, or 160:

(b) permanent residents whose liability for deportation
arises under section 155, 156(1)(b), 158(1)(b), or 160:

(c) persons recognised as refugees or protected persons
whose liability for deportation arises under section
162(1), other than persons described in subsection
(2)(b).

The following persons may not appeal to the Tribunal on the

facts against their liability for deportation:

(a) residents or permanent residents whose liability for
deportation arises under section 156(1)(a), 158(1)(a),
158(2), or 161:

(b)  persons whose liability for deportation arises under sec-
tion 162(1) and who have been convicted of an offence
where it is established that the person acquired recogni-
tion as a refugee or a protected person by fraud, forgery,
false or misleading representation, or concealment of
relevant information:



2009 No 51

Immigration Act 2009 Part 7 s 202

202

(©)

persons whose liability for deportation arises by way of
a deportation order under section 163.

Grounds for determining appeal on facts
The Tribunal must allow an appeal against liability for deport-
ation on the facts where,—

(a)

(b)

(©)

(d)

(e)

in the case of an appellant liable for deportation under

section 155, the Tribunal is satisfied, on the balance of

probabilities, that the resident visa or permanent resi-
dent visa was not granted as a result of an administra-
tive error:

in the case of an appellant liable for deportation under

section 156(1)(b), the Tribunal is satisfied, on the bal-

ance of probabilities, that the resident visa or perman-
ent resident visa was not granted to the person in a false
identity:

in the case of an appellant liable for deportation under

section 158(1)(b), the Tribunal is satisfied, on the bal-

ance of probabilities, that—

(i)  the resident visa or permanent resident visa
or entry permission concerned was not pro-
cured through fraud, forgery, false or misleading
representation, or concealment of relevant infor-
mation; or

(i)  the resident visa or permanent resident visa had
not been granted to the person on the basis of
a visa procured through fraud, forgery, false or
misleading representation, or concealment of
relevant information:

in the case of an appellant liable for deportation under

section 159, the Tribunal is satisfied, on the balance of

probabilities, that—

(i)  the conditions of the resident visa were met; or

(i)  the resident has not materially breached the con-
ditions of his or her visa:

in the case of an appellant liable for deportation under

section 160, the Tribunal is satisfied, on the balance of

probabilities, that—

181
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(i)  the new information was not material to the ap-
plicant’s character as at the time the visa was
granted; or

(i)  the person would have been eligible for the grant
of the visa under this Act or immigration instruc-
tions:

(f)  in the case of an appellant liable for deportation under
section 162, the Tribunal is not satisfied that—

(i)  the person’s recognition as a refugee or a pro-
tected person may have been procured by fraud,
forgery, false or misleading representation, or
concealment of relevant information; or

(i1)  the matters dealt with in Articles 1D, 1E, and
IF of the Refugee Convention may not have
been able to be properly considered by a refugee
and protection officer (or a refugee status officer
under the former Act) for any reason, including
by reason of fraud, forgery, false or misleading
representation, or concealment of relevant infor-
mation.

Process when entitlement to appeal on facts and

humanitarian grounds

A person who is entitled to and wishes to appeal both on the

facts and on humanitarian grounds must lodge both appeals

together within the relevant time limits.

Where practicable, the Tribunal must consider both appeals

together, but—

(a)  must first consider the appeal on the facts; and

(b)  may dispense with its consideration of the humanitarian
appeal if the appellant’s appeal on the facts is success-
ful.

This section is subject to sections 194(6) and 195(7).

Special process where refugee or protection status
acquired through fraud, etc

Subject to subsections (2) and (3), where a person who is liable
for deportation under section 162 appeals against liability for
deportation, the Tribunal must, in addition to considering the
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appeal on the facts (if any) or on humanitarian grounds (if
lodged), determine whether the person is currently a refugee
or a protected person in terms of sections 129 to 131.

If the Tribunal has allowed an appeal on the facts under section

202(f), the Tribunal need not consider—

(a)  whether the person is currently a refugee or a protected
person; or

(b)  any humanitarian appeal brought by the person.

If the Tribunal does not allow an appeal on the facts under

section 202(f), the Tribunal must—

(a)  first determine whether to recognise the person as a
refugee or a protected person in terms of sections 129,
130, and 131; and

(b) ifit does not recognise the person as a refugee or a pro-
tected person, then determine any humanitarian appeal
by the person.

When determining whether to recognise a person as a refugee
or a protected person for the purposes of this section, the Tri-
bunal must determine the matter in accordance with section
198(1).

Special process if refugee or protected person liable for

deportation under section 161

This section applies if—

(a) arefugee or a protected person is liable for deportation
under section 161; and

(b) arefugee and protection officer has determined that the
deportation of the person is not prohibited under section
164; and

(c)  theperson appeals against that determination under sec-
tion 161(2)(b).

The Tribunal must—

(a)  first determine whether the deportation of the person is
prohibited under section 164; and

(b)  if'it determines that the deportation of the person is not
prohibited, then determine any appeal on humanitarian
grounds brought by the person.
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Appeal on humanitarian grounds against
liability for deportation

Who may appeal to Tribunal on humanitarian grounds

The following persons may appeal to the Tribunal on human-

itarian grounds against their liability for deportation:

(a) aperson liable for deportation under section 154 on the
grounds of being unlawfully in New Zealand:

(b)  atemporary visa holder or interim visa holder liable for
deportation under section 155, 156, or 157:

(c) aresident or permanent resident liable for deportation
under section 155, 156, 158, 159, 160, or 161:

(d)  aperson liable for deportation under section 162.

No person may appeal to the Tribunal on humanitarian

grounds—

(a) against any liability for deportation arising from the ex-
piry or cancellation of a limited visa; or

(b) ifhe orsheis aperson to whom section 210(2) or 216(2)
applies; or

(c)  whose liability for deportation arises by way of a de-
portation order under section 163.

No person may appeal to the Tribunal on humanitarian
grounds against his or her liability for deportation if the
person has—

(a) failed to lodge a humanitarian appeal at the same time as
lodging an appeal in relation to a claim or a subsequent
claim, where he or she is required to do so under this
Act; or

(b)  had a humanitarian appeal heard by the Tribunal in re-
lation to a claim or a subsequent claim.

Grounds for determining humanitarian appeal

The Tribunal must allow an appeal against liability for deport-

ation on humanitarian grounds only where it is satisfied that—

(a)  there are exceptional circumstances of a humanitarian
nature that would make it unjust or unduly harsh for the
appellant to be deported from New Zealand; and

(b) it would not in all the circumstances be contrary to the
public interest to allow the appellant to remain in New
Zealand.
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In determining whether it would be unjust or unduly harsh to
deport from New Zealand an appellant who became liable for
deportation under section 161, and whether it would be con-
trary to the public interest to allow the appellant to remain in
New Zealand, the Tribunal must have regard to any submis-
sions of a victim made in accordance with section 208.
Compare: 1987 No 74 ss 47(3), 105(1A)

Right of victims to make submission on appeal

In determining a humanitarian appeal by a person who be-

comes liable for deportation under section 161, the Tribunal

must have regard to—

(a) any written submissions made to it by a victim of an
offence or offences of which the appellant has been
convicted and from which the liability for deportation
arose; and

(b) any relevant written submissions made by a victim to
the Minister under section 173.

In addition to, or instead of, making written submissions under

this section, the victim may, with the leave of the Tribunal,

make oral submissions to the Tribunal at the hearing.

The Tribunal must make available to a lawyer or agent acting

for the appellant, on a request by the appellant, a copy of all

written submissions made by the victim under section 173 or
this section.

The Tribunal, or a lawyer or agent acting for the appellant,
must, on a request for the purpose, show the appellant a copy
of all written submissions made by the victim under section
173 or this section. However, the appellant may not keep a
copy of any of those submissions.

Despite subsections (3) and (4), the Tribunal may withhold

from the appellant and every lawyer or agent acting for the

appellant (if any) either or both of the following if, in the Tri-

bunal’s opinion, that withholding is necessary to protect the

physical safety or security of the victim concerned:

(a)  any part of the victim’s written submissions under sec-
tion 173, whether or not that part was withheld by the
Minister under section 173(4):
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(b)  any part of the victim’s written submissions under this
section.

Despite subsection (1), the Tribunal must not have regard to

any part of the victim’s submissions that is withheld under

subsection (5).

In this section, victim means a victim of an offence of a kind

referred to in section 29 of the Victims’ Rights Act 2002.

Orders on determination of appeal

Tribunal may make orders considered necessary on
allowing appeal against liability for deportation

If the Tribunal decides that an appeal against liability for de-
portation should be allowed, it may order that an immigration
officer take such steps as it considers necessary to give effect
to its decision.

Tribunal may order grant of visa on allowing appeal

against liability for deportation

Without limiting section 209, if the Tribunal decides that an

appeal against liability for deportation should be allowed in

the case of a person who is unlawfully in New Zealand or is the

holder of a temporary entry class visa, the Tribunal may order

an immigration officer to grant the successful appellant—

(a) aresident visa subject to such conditions (if any) as the
Tribunal determines; or

(b)  atemporary visa for a period not exceeding 12 months
subject to such conditions (if any) as the Tribunal deter-
mines.

If a temporary visa is granted following an order made under
subsection (1)(b), no further appeal against liability for deport-
ation may be brought by the holder upon the expiry of the visa
or upon the holder earlier becoming liable for deportation.

The Tribunal may order the imposition of any condition on the
grant of a resident visa that it thinks fit, having regard to the
reasons why the appellant was able to demonstrate exceptional
circumstances of a humanitarian nature or why it was not con-
trary to the public interest to allow the appellant to remain in
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New Zealand, whether or not the condition is of a kind author-
ised by residence instructions.
To avoid doubt, the Tribunal may order an immigration officer
to grant a visa, and the officer must grant the visa, even though
the person would normally be prohibited from being granted
a visa under section 15 or 16.

If the Tribunal orders the imposition of any condition on a

visa,—

(a)  the condition must be treated as if it were a condition
imposed by the Minister under section 50 or 52 (as the
case may be); and

(b)  the condition must be notified to the visa holder in writ-
ing; and

(c)  section 56(1) requires the holder to comply with the
conditions of the visa.

The chief executive must ensure that the terms of an order

given under this section are complied with.

Compare: 1987 No 74 s 52

Effect of successful appeal against liability for deportation
If the Tribunal allows an appeal under this Part against liability
for deportation, the appellant’s liability is cancelled and sub-
section (2), (3), or (4) applies, as the case may be.

Ifthe appellant is in custody under this Act, an immigration of-
ficer must immediately notify, in writing, the manager or other
person in charge of the prison or other premises in which the
appellant is detained that the appellant’s liability for deport-
ation is cancelled, and the appellant must be immediately re-
leased.

If the appellant is subject to residence or reporting require-
ments under section 315, an immigration officer must imme-
diately notify, in writing, the appellant (and, if applicable, his
or her guarantor) that the appellant’s liability for deportation
is cancelled, and the appellant ceases to be subject to those re-
quirements.

If the appellant has been released on conditions under section
320, an immigration officer must immediately notify, in writ-
ing, the appellant that his or her liability for deportation is can-
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celled, and the appellant ceases to be subject to those condi-

tions.

Subsection (1) applies unless—

(a)  the appeal concerned is a humanitarian appeal; and

(b) the appellant is a resident or a permanent resident; and

(c)  the Tribunal instead suspends the appellant’s liability
for deportation under section 212.

Nothing in this section limits section 209.

Compare: 1987 No 74 s 107

Tribunal may suspend liability for deportation on
allowing humanitarian appeal

On allowing any humanitarian appeal the Tribunal may, in the
case of a resident or permanent resident, make an order sus-
pending the appellant’s liability for deportation for a period
not exceeding 5 years, subject to such conditions (if any) as
the Tribunal determines.

Ifaperson’s liability for deportation has been suspended by the
Tribunal under subsection (1), the Minister may subsequently
apply to the Tribunal for a determination on whether the person
has failed to meet any condition imposed by the Tribunal.

If the Tribunal determines that the person has failed to comply

with any condition,—

(a)  the Tribunal may reactivate the person’s liability for de-
portation by causing an immigration officer to serve a
deportation liability notice on the person that sets out
the grounds of the reactivation; and

(b)  the person has 28 days from the date the notice is served
to leave New Zealand before he or she may be deported.

In the case of a person in imprisonment, the period referred
to in subsection (1) commences on the date of the person’s
release from imprisonment.

The suspension of a person’s liability for deportation does not
prevent the person from becoming liable for deportation on
other grounds.
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Effect of suspension

If a person’s liability for deportation is suspended by the Tri-

bunal under section 212, during the period of the suspension—

(a) subsection (2), (3), or (4) applies, as the case may be;
and

(b)  the person may not apply for a visa of a different class
or type; and

(c)  the processing of any application made by the person
for a visa of a different class or type must be suspended;
and

(d)  subject to sections 9 and 10 of the Citizenship Act
1977 and section 7(1)(b)(i) of the Citizenship (West-
ern Samoa) Act 1982, the person may not be granted
citizenship on the basis of meeting a requirement (or
requirements) for the grant of New Zealand citizenship
that the person hold a residence class visa.

If the person is in custody under this Act, an immigration offi-

cer must immediately notify, in writing, the manager or other

person in charge of the prison or other premises in which the

person is detained that the person’s liability for deportation is

suspended, and the person must be immediately released.

If the person is subject to residence or reporting requirements

under section 315, an immigration officer must immediately

notify, in writing, the person and the person’s guarantor (if

applicable) that the person’s liability for deportation is sus-

pended, and the person ceases to be subject to those require-

ments.

If the person has been released on conditions under section
320, an immigration officer must immediately notify, in writ-
ing, the person that his or her liability for deportation is sus-
pended, and the person ceases to be subject to those conditions.
If the Minister determines that a person has met any conditions
imposed by the Tribunal under section 212(1) for the duration
of the suspension, the Minister must cancel the person’s liabil-
ity for deportation and notify the Tribunal accordingly.

If the Tribunal did not impose conditions on the person under
section 212(1) and the period of suspension has expired, the
Minister must cancel the person’s liability for deportation and
notify the person and the Tribunal accordingly.
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Effect of suspension on appeal

This section applies if the Minister suspends a person’s liabil-
ity for deportation, and the person has lodged an appeal under
this Part against that liability.

If the person does not withdraw the appeal, the Tribunal may,
on the application of the person, adjourn any appeal on hu-
manitarian grounds lodged by the person.

If the person’s liability for deportation is cancelled under sec-
tion 172 or 174(2), the Tribunal may dispense with its consid-
eration of any aspects of the appeal that have not been deter-
mined at that point.

If the person is served with a deportation liability notice under
section 172(3), the Tribunal must then continue to determine
any aspects of the person’s appeal that have not yet been de-
termined.

To avoid doubt, a suspension of liability for deportation does
not affect any time limit by which an appeal must be lodged
under this Act.

Tribunal may reduce or remove period of prohibited
entry under deportation order

On declining an appeal against liability for deportation, the
Tribunal may in its absolute discretion order the reduction, or
removal altogether, of the period of any prohibition on entry
to New Zealand that would otherwise apply under section 179
following the person’s deportation from New Zealand.

A reduction or removal under subsection (1) remains subject
to section 180(1), unless the Tribunal otherwise orders.

Tribunal may make order delaying deportation if appeal

unsuccessful

On declining an appeal against liability for deportation, if the

Tribunal considers it necessary to enable the appellant to re-

main in New Zealand for the purposes of getting his or her

affairs in order, it may order—

(a)  that the deportation of the appellant be delayed for a
period not exceeding 12 months, commencing on the
date of the Tribunal’s decision; or



2009 No 51 Immigration Act 2009 Part 7 s 217

)

217
(1)

)

(b) that a temporary entry class visa, valid for a period not
exceeding 12 months, commencing on the date of the
Tribunal’s decision, be granted to the appellant.

If the Tribunal orders the grant of a visa under subsection

(1)(b), no further appeal against liability for deportation may

be brought by the holder upon the expiry of the visa or upon

the holder earlier becoming liable for deportation.

Immigration and Protection Tribunal

Immigration and Protection Tribunal
For the purposes of this Act there is a tribunal called the Im-
migration and Protection Tribunal.

The functions of the Tribunal are—
(a) to determine appeals against—

(i)  decisions to decline to grant residence class
visas:

(i)  decisions in relation to recognition as a refugee
or a protected person:

(i) decisions to cease to recognise a person as a
refugee or a protected person:

(iv) decisions to cancel the recognition of a New
Zealand citizen as a refugee or a protected per-
son:

(v) liability for deportation:

(b)  to determine applications—

(1)  made by refugee and protection officers in rela-
tion to the cessation of recognition of a person as
arefugee or a protected person, if the recognition
was originally determined by the Tribunal (or by
the Refugee Status Appeals Authority under the
former Act):

(1) made by refugee and protection officers in rela-
tion to the cancellation of recognition of a New
Zealand citizen as a refugee or a protected per-
son, if the recognition was originally determined
by the Tribunal (or by the Refugee Status Ap-
peals Authority under the former Act):
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(iii) made by the Minister under section 212(2) on
whether a person has failed to meet his or her
conditions of suspension of liability for deport-
ation:

(c)  todeal with certain transitional matters arising from the
repeal of the Immigration Act 1987, in accordance with

Part 12 of this Act.

Nature of Tribunal

The Tribunal is a specialist body that has the role of deciding
appeals and matters by making findings of fact, applying the
relevant law, and making a determination.

In carrying out its role, the proceedings of the Tribunal in any
particular case may be, as the Tribunal thinks fit,—

(a) of an inquisitorial nature; or

(b)  of an adversarial nature; or

(c)  of both an inquisitorial and an adversarial nature.

Membership of Tribunal

The Tribunal consists of—

(a)  achair, being a District Court Judge:

(b)  such other members as may be appointed under sub-
section (3), being lawyers who have held a practising
certificate for at least 5 years or have other equivalent
or appropriate experience (whether in New Zealand or
overseas):

(c)  a representative of the United Nations High Commis-
sioner for Refugees, to serve as an ex officio member in
relation to matters relating to refugees:

(d) a District Court Judge seconded to the Tribunal under
section 240 to exercise the jurisdiction of the Tribunal
in relation to proceedings involving classified informa-
tion.

The chair of the Tribunal 1is appointed by the

Governor-General on the advice of the Attorney-General,

given after consultation with the Minister of Justice and the

Minister.
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The members of the Tribunal are appointed by the
Governor-General on the recommendation of the Minister of
Justice made in consultation with the Minister.

None of the following persons may be appointed as a member
of the Tribunal:
(a) an immigration officer; or
(b) arefugee and protection officer; or
(c) any person who at any time in the previous 5 years has
been—
(i)  an immigration officer; or
(i1)) arefugee and protection officer; or
(ii1)) animmigration officer, a visa officer, or a refugee
status officer under the former Act.

Role of chair of Tribunal

In addition to deciding appeals and matters in the Tribunal, the

chair of the Tribunal is responsible for—

(a) making such arrangements as are practicable to ensure
that the members of the Tribunal discharge their func-
tions—

(i)  inan orderly and expeditious manner; and
(i)  in a way that meets the purposes of this Act; and

(b)  directing the education, training, and professional de-
velopment of members of the Tribunal; and

(c) dealing with complaints made about members of the
Tribunal.

Without limiting subsection (1), the chair of the Tribunal

may—

(a)  issue practice notes (not inconsistent with this Act or
any regulations made under it) for the purposes of regu-
lating the practice and procedure of the Tribunal:

(b)  develop a code of conduct for members of the Tribunal:

(c)  require particular members of the Tribunal to determine
particular appeals.

Exercise of jurisdiction

For the purpose of any appeal or matter in its jurisdiction, the
Tribunal consists of 1 member, except as provided in this sec-
tion.

193



Part 75222 Immigration Act 2009 2009 No 51

2)

3)

222
(1)

)

€)

4

)

223

(1)

2)

194

The chair of the Tribunal may direct that, because of the ex-

ceptional circumstances of any case, the case is to be heard

and determined by more than 1 member. In any such case the

chair must designate—

(a) the members who are to hear and determine the case
(being not more than 3 members); and

(b)  the member who is to be the presiding member for the
purposes of the hearing and determination.

Where a case before the Tribunal relates to a refugee or a

claimant for refugee status,—

(a)  the ex officio member referred to in section 219(1)(c)
may hear and be involved in the determination of the
case; but

(b)  this is in addition to the other member or members of
the Tribunal required under subsection (1) or (2).

Procedure for determining appeals and matters generally
The Tribunal must determine an appeal or matter with all rea-
sonable speed.

The chair of the Tribunal may decide the order in which ap-
peals and matters are to be heard generally, or in any particular
circumstances.

No decision on an appeal or matter is to be called into question
on the basis that the appeal or matter ought to have been heard
or decided earlier or later than any other appeal, matter, or
category of appeal or matter.

The Tribunal may regulate its procedures as it sees fit, subject
to this Act and any regulations made under this Act.

This section is subject to section 257.

Chair to ensure appeals and matters heard expeditiously

The chair of the Tribunal must make such directions as are

necessary to ensure that appeals and matters are heard in an

orderly and expeditious manner.

Subsection (3) applies if—

(a) more than 1 appeal is lodged by the same person
whether or not—
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(i)  relating to substantially the same set of circum-
stances; or
(i)  lodged at the same time; or
(b) appeals or matters that are lodged by different per-
sons—
(i)  are associated because—
(A) of the relationship of the appellant or ap-
pellants or affected person or persons; or
(B) they relate to the same person; and
(i) relate to substantially the same set of circum-
stances; or
(c) an appeal or matter is lodged and a previous appeal or
matter has already been determined in respect of the
same person.

If this subsection applies, the chair may, for the purposes of

complying with subsection (1), direct that—

(a)  the appeals or matters be determined by the same mem-
ber of the Tribunal; or

(b)  the appeals or matters be determined together by the
same member of the Tribunal; or

(c) the appeal or matter be determined by the same member
of the Tribunal who determined the previous appeal or
matter.

Tribunal may dismiss frivolous or vexatious appeal
The Tribunal may at any time dismiss an appeal that it is sat-
isfied is frivolous or vexatious.

Procedure for appeals and matters

How appeal or matter lodged

An appeal or matter must be lodged in the prescribed manner
and be accompanied by the prescribed fee (if any).

The appellant or affected person must—

(a) provide the Tribunal with—

(i)  acurrent address in New Zealand to which com-
munications relating to the appeal or matter may
be sent or, in the case of an appeal under section
187 by a person who is outside New Zealand, an
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address to which communications relating to the
appeal may be sent; and
(i)  if applicable, the appellant’s or the affected per-
son’s current residential address in New Zealand
(if any); and
(b) notify the Tribunal in a timely manner of a change in
any of those addresses.
An applicant must also provide to the Tribunal a current ad-
dress in New Zealand to which communications relating to the
matter may be sent.

The Tribunal may rely on the latest address provided for the
purpose of communications relating to an appeal or matter.

Proceedings on appeal or matter

It is the responsibility of an appellant or affected person to es-
tablish his or her case or claim, and the appellant or affected
person must ensure that all information, evidence, and submis-
sions that he or she wishes to have considered in support of the
appeal or matter are provided to the Tribunal before it makes
its decision on the appeal or matter.

Where an appeal or matter is lodged,—

(a)  subjectto agreement between the Tribunal and the chief
executive, the Tribunal must give the chief executive a
copy of the notice of appeal or matter and any informa-
tion, evidence, or submissions lodged by the appellant
or affected person; and

(b)  the chief executive must, in the time allowed by the
Tribunal for the purpose, lodge with the Tribunal any
file relevant to the appeal or matter that is held by the
Department.

The Minister, the chief executive, or a refugee and protection

officer may also, in the time allowed by the Tribunal for the

purpose, lodge with the Tribunal any other information, evi-
dence, or submissions in relation to the appeal or matter as he
or she thinks fit.

Compare: 1987 No 74 ss 18F(3), 129P(1)
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Minister or Department is party to proceedings

The Minister, the chief executive, or a refugee and protection
officer, as the case may be, is a party to any proceedings under
this Act, including proceedings involving classified informa-
tion.

Information Tribunal may consider
When considering an appeal or a matter, the Tribunal may seek
information from any source.

However, the Tribunal is not obliged to seek any information,
evidence, or submissions further to those provided by the ap-
pellant or the affected person and the Minister, the chief execu-
tive, or a refugee and protection officer (as the case may be),
and may determine the appeal or matter only on the basis of
the information, evidence, and submissions provided by those
persons.

Compare: 1987 No 74 ss 18F(2), 129P(2), 1295

Tribunal may require chief executive to provide
information

The Tribunal may require the chief executive to seek and pro-
vide information relevant to an appeal or matter, and the chief
executive must comply, to the extent practicable, with such a
requirement.

Where the chief executive provides information to the Tri-
bunal under subsection (1), the chief executive must be treated
as an agent of the Tribunal for the purposes of the Official In-
formation Act 1982 and the Privacy Act 1993.

No party to the appeal or matter may request the Tribunal to
exercise its powers under this section.

This section is subject to section 35(3).
Compare: 1987 No 74 ss 18F(3), 129P(4)

Tribunal must disclose prejudicial information

Except as provided in subsection (3), the Tribunal must dis-
close to the appellant or a