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Introduction
[1] The applicant is a national of Iran. On 5 Seqter 2005 he applied to the
respondent for asylum in the United Kingdom. On@/&imber 2005 the application

was refused. The applicant appealed against ticeide to the Asylum and



Immigration Tribunal, under section 82 of the Natibty, Immigration and Asylum
Act 2002 as amended. The appeal was heard by aigration judge. On 19 January
2006 he refused the appeal. The applicant theneabphder section 103A of the
2002 Act for an order requiring the Tribunal toamsider its decision on the appeal.
That application was decided by the Tribunal, ioordance with the procedure set
out in Part 2 of Schedule 2 to the Asylum and Inratign (Treatment of Claimants,
etc.) Act 2004 and Part 3 of the Asylum and ImmtigraTribunal (Procedure) Rules
2005 (S1 2005 No. 230) ("the Procedure Rules"grasnded. With the consent of the
parties, the Tribunal decided that the immigrajimtge had made a material error of
law and that the Tribunal carrying out the recoesation should re-hear the appdeal
novo and substitute a fresh decision. The appeal wasrthdeard by an immigration
judge. On 17 July 2007 he substituted a fresh aecgismissing the appeal. The
applicant then applied for permission to appeahit® court under section 103B of the
2002 Act. Permission having been refused by thieuhial, he applied to this court,

which heard his application for permission togethgh the appeal itself.

The claim for asylum

[2] When interviewed on behalf of the responden8@eptember 2005, the applicant
was recorded as claiming asylum on the basis #hagld political problems in Iran.
He had taken part in demonstrations there agdiesteigime and had been detained.
After his release he had taken part in further destrations and had again been
arrested. After he was freed he had left Iran. Atrther interview on 20 October
2005 he put forward a claim based on his beingnadsexual.

[3] In the Tribunal proceedings, the applicant fautvard his claim solely on the basis

of homosexuality. He denied having made the statésrecorded in the record of the



interview held on 8 September 2005. In relatiohdamosexuality, he claimed in a
statement dated 30 November 2005 that he had begmesl in the street by police
officers on an occasion in September 2004 and fooith@ in possession of
pornographic videos showing homosexual acts. Hmeldthat he had been
convicted of possessing illegal material and saxgério a fine and to 88 lashes. He
claimed that in about November 2004 he had engegledmosexual relations in his
home with B, the son of a family friend, and haérbdiscovered by a relative who
came unexpectedly into the room. He claimed thdtdtethen been assaulted by B's
father, who was also in the house. He claimedithabout January or February 2005
he had again engaged in homosexual relations withtBe principal room in the
house where B lived with his family, and had bemsecavered by a number of B's
relatives who came into the room. He claimed tlealhdd again been assaulted by B's
father . He claimed that B's family had then repdithe matter to the authorities. He
claimed that the court had received a medical tegmfirming that B was the passive
partner. He claimed that a summons had been sat\ad parents' house, requiring
him to attend court. He had not done so. Insteadjdimed that he had gone to
Azerbaijan in order to seek a means of escape liram intending to travel to another
country. He denied having said at his initial imtew in the United Kingdom, as he
was recorded as having said, that he had goneddAigan for a holiday. He claimed
that he had returned to Iran after a few days,heatllived there with a relative for
some months. He claimed that he had then leftdrehhad travelled to Turkey and
another country before flying to the United Kingddde claimed that he feared that
he would be executed if he returned to Iran. Heved that he had not known where

he was going after leaving Iran, and had not kntvah the United Kingdom was his



final destination. He claimed that his brother padd a large sum to arrange his
travel.

[4] In a further statement dated 11 May 2007 thaieant said that since arriving in
Scotland he had realised that homosexuality wasvrmtg and did not have to be
hidden: there was equal treatment of homosexu&@satland, and it was not a
problem there to live with a homosexual partnetoago out together. He said that he
wanted to stay in Scotland, to settle down andflieely and openly with a long-term
partner. That would not be possible in Iran.

[5] In support of his claim the applicant submittedat purported to be a copy of a
summons served on his mother requiring his attezelahcourt on 28 February 2005
"to investigate this matter". The summons boreaweetbeen issued by the public
prosecutor's office. It did not indicate the capati which the applicant was to
attend court or the nature of the matter to bestigated. The applicant also
submitted a medical report which confirmed thagppeared to have been whipped.
Background material concerning the treatment of teexuals in Iran was also
submitted. It included reports of the executiomofmosexuals, although in some at
least of the cases it appears that there were séngus charges, and that the sexual

behaviour involved rape, child abuse or coercion.

The Tribunal's decision

[6] The Tribunal accepted, in the light of the neadievidence, that the applicant had
suffered a judicial lashing. Such a punishment@dwwever have been imposed for
any number of offences. Whether it had been impémepossession of homosexual
videos, as the applicant claimed, could only bed#ekLin the light of his general

credibility.



[7] The summons was a type of document that walydabricated. It said nothing
specific. It could only be assessed in the lighthef other evidence, and did not assist
significantly in deciding on the credibility of ttedaim.
[8] The Tribunal found the applicant to be gengraitredible, for a number of
reasons:
(1) His denial that he had made the statementsded at his initial
interview, claiming asylum on the basis of his pcdil problems in Iran, was
incredible, and indicated that he was an unrelialifieess as to his
experiences in Iran and his reasons for travettnipe United Kingdom. The
statements which he was recorded as having madedetailed. The
interviewer and the interpreter had no intereshaking up a claim to attribute
to the applicant. The applicant had an interesieimying his previous
statements, because he wished to change his ground.
(2) His denial that he had said at his initiakiniew that he had gone to
Azerbaijan for a holiday was incredible.
(3) His having returned to Iran after going to Awgjan was seriously
adverse to his claim, since it was inconsistenthawigenuine fear that, if
apprehended in Iran, he would be executed.
(4) His claim that he had not known where he wasgafter leaving Iran or
that the United Kingdom was his final destinatialthough his brother had
arranged his travel, was incredible.
[9] More specifically, in relation to the applicaaccount of having engaged in
homosexual activities with B, and of being lialdeprosecution and punishment in

consequence:



(1) His account of engaging in homosexual behawath B in the family
living area of B's house was implausible: such k&hea would have been
spectacularly reckless. It was even less likely tihey would behave in that
way if they had previously been discovered.
(2) His assertion that B and his family had noghtio worry about, because B
was the passive partner, or was even portrayeueagdtim of rape, was open
to serious objections. The penalties in Iranian&ve severe for both
partners. There were even indications that grestigma might attach to the
passive partner. B's family would not wish to hawe of its members publicly
known to be a homosexual, since such activity vaamally concealed in
Iran, and would bring disgrace on the family. Thaera that the applicant and
B had been discovered together was nothing likesitii@tion in a case of rape.
It would be extremely vindictive of B's family teport the applicant, who was
a family friend, to the authorities on false chargérape, with consequences
of severe punishment, possibly even execution daeadful family dishonour.
[10] The Tribunal concluded that, for all theses@as, the applicant had failed to
establish that he was ever found by members afwarsfamily, or by members of B's
family, engaging in sexual relations with B; thas Bamily complained to the police;
that criminal proceedings existed against the apptifor homosexual acts, or for
rape; that fear of such proceedings explainedfi@isgmce in the United Kingdom; or
that the Iranian authorities had any adverse istenehim.
[11] As to whether the applicant was homosexuallathe Tribunal found that this
was "highly uncertain”. He was not generally crésliblis account of being
homosexual was supported by a statement purporggdin by a witness who

claimed to have had a homosexual relationship ithin the United Kingdom, but



the witness had not given evidence. The Tribunatkmed however that "there
cannot be excluded a reasonable possibility th& hemosexual®.
[12] In relation to the treatment of homosexual&ram, the Tribunal referred to a
Country of Origin Information Report which stated paragraph 21.01):
"...although homosexuality is never spoken abodtthas a hidden issue, in
practice it is not difficult to encounter homoselsua Iran...homosexuality is
practised every day, and as long as this happdnsdelosed doors within
your own four walls, and as long as people do migtnd to proselytise
‘transvestism' or homosexuality, they will moselikremain unharmed."
The Tribunal accepted that the position was asritestin an earlier country
guidance case on which both parties relied, nafiglyand BB (Homosexuals) (Iran)
CG [2005] UKIAT 00117. In summary, it was found in tlzase (at paragraphs 123-
124) that although homosexual acts contravenethranal prohibition on immoral
acts, the interest of the Iranian authorities waeseastially focused upon any outrage to
public decency. They would also respond to repodde to them of persons carrying
out homosexual acts in private, and there waslaiséahat persons who were the
subject of such complaints would be subjecteddnicant prison sentences or
corporal punishment. The authorities did not sagkhomosexuals, but might respond
to complaints of homosexual activity being carred Homosexual acts carried out in
private between consenting adults were most uyliteetome to the attention of the
authorities.
[13] In relation to the possibility that the applnt was homosexual, the Tribunal
stated, at paragraph 34 of its decision:
"It is overwhelmingly probable that if returneditan he will carry on any

homosexual activity in a discreet and clandestiaemer. There is no



indication he would act otherwise. His restraintigobe mainly as a result of
the social hostility, discriminatory legislationdapolicing which he wishes to
avoid. Almost any sane homosexual would carry am &spect of his life
discreetly and clandestinely, as practically alnegexuals in Iran (many
hundreds of thousands if not millions) clearly @m the case law, that does

not establish a case for international legal ptaiac."

The appeal against the Secretary of State's daaigs accordingly dismissed.

The application for leave to appeal

[14] The Tribunal's conclusions in relation to #yplicant's claims concerning events
in Iran were not challenged. Counsel for the appiiciowever criticised the
Tribunal's reasoning in paragraph 34 of its deaisithe central criticism was that the
Tribunal had in effect imposed on the applicargguirement to avoid persecution by
behaving in a discreet and clandestine manner @vbeathat might mean), so
modifying the behaviour which he would otherwisga&ge in. That modification was
sufficiently significant in itself to place the dmant in a situation of persecution.
Refugee status could not be denied by expectiregysop to conceal aspects of his
identity or suppress behaviour which he shouldllosvad to express. Reliance was
placed on the joint judgment of McHugh and Kirbyird $395/2002 v Minister for
Immigration and Multicultural Affairs[2003] HCA 71, which, it was submitted,
should be preferred to the approach adopted b thet of Appeal in more recent
cases in England and Wales, sucliaglran) v Secretary of State for the Home

Department [2009] EWCA Civ 172.



Discussion

[15] The essence of the applicant's case befor@ribanal was that he was at risk of
execution if he was returned to Iran, by reasotnefauthorities' interest in him
arising from his homosexual behaviour with B. Hearfof persecution was based
upon an account of a judicial lashing for possessichomosexual videos, a
complaint to the authorities about his behaviouhw&, the issuing of a summons,
and the prediction of capital punishment. That tis@sform of persecution in
guestion. The applicant's claim failed becausassertions were comprehensively
disbelieved. The Tribunal's conclusion on that eratt not challenged.

[16] The applicant's claim of fear of future pensan was not based, so far as
appears from the material before us, upon a coratgat being obliged, by fear of
persecution, to behave discreetly if he were retditio Iran. He made clear his
preference to remain in the more liberal societ$$adtland, where homosexuality
was not generally considered wrong, and where $tned a problem to live with a
homosexual partner or to go out together: thingekvivould not be possible in Iran.
He did not however indicate (so far as appears tta@ribunal's decision, or from
the submissions made to this court) that he wousth wo live openly as a homosexual
or go out with such a partner in Iran, or that disynclination to do so would be due
to a fear of persecution rather than to the sa@mdlreligious attitudes towards
homosexuals which are generally held in that cquirtrthe paragraph on which the
present application is founded, the Tribunal watscoonselling or requiring the
applicant to behave discreetly in order to avoalaffects of persecution. As we
understand the decision, the Tribunal was simpjinggthat, even if the applicant
was a homosexual as he claimed to be, there wesahdsk of his being persecuted

if returned to Iran, since he would be likely tondact his private life in a discreet



manner. The proposition that he would do so saelyainly in order to avoid
persecution at the hands of persons for whom thiergment of Iran was responsible
was not one that he appears to have put forwandsiavidence, let alone established.
If no such claim was made, the Tribunal cannotdgarded as having materially
misdirected itself by reason of a failure to comsisuch a claim on the correct basis.
[17] In these circumstances, the questions corsidier such cases &95/2002 v
Minister for Immigration and Multicultural AffairsandHJ (Iran) v Secretary of Sate

for the Home Department do not in our view relevantly arise. The applicatfor

leave to appeal is accordingly refused.



