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420099 11427 Y, 1) eT e} UNHCR 350 2 nrjstul oAl F&| = ot
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At AotR 7] 5t Al ol AF ks f=AAS0] ojm et AbRo| M SRR H AL, R

rOl'

AAb e $9) AL A u s Aeftel e o1 857 24 @ obo] Rolshs o B ARgHE o] sk n ¥
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O

$HH UNHCRO) £ 2 “238 @3t 2412 913t w2l e 30 Raaixto] ofgt o] §.2Ju]3t o]sh2

rir

7]

by

A ZECH UNHCRS 3 7te] 2 0] §1818 fuste W 1A S UIkslgirts o] S v A

6 Mapping Statelessness in the United Kingdom (2011), Mapping Statelessness in the Netherlands (2011), Mapping Statelessness in Belgium
(2012), Mapping Statelessness in Malta (2014), Mapping Statelessness in Denmark (2020), Mapping Statelessness in Norway (2015), Mapping
Statelessness in Austria (2017), Mapping Statelessness in Iceland (2014), Mapping Statelessness in Lithuania (2016), Mapping Statelessness
in Sweden (2016), Mapping Statelessness in Estonia (2016), Mapping Statelessness in Portugal (2018), Mapping Statelessness in Finland

(2014), Mapping Statelessness in Poland (2019), Mapping of the Population at Risk of Statelessness in Albania (2018).
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214 23774e] o)

AR AT o] 5 AR ofof T2 2AW Lz el SRR WAEI R AL BE RololA] 3
A7 S A F= AR A= AT AetsliR]7] AlAFsEI . 19301 o] L AR Al HAHE] 9
(Hague Conference for the Codification of International Law)ol|A] T=A A %0 A 240
(Convention on Certain Questions relating to the Conflict of Nationality Laws) j, "= 9] X 73 Q-of 23t
9] & A (Protocol relating to a Certain Case of Statelessness),” "2-=+5 o] 25F £ 0] & A (Special Protocol
concerning Statelessness) \* 5= A FHA ZA|AE] = ZA| £FS FollA] F=4 9] Y-S Aot 1L
sttt 2y =10 K9S 4SSl o2 oFAE]A] ofQtthZd 1A 21, 2009). Al2RE
AAE ol % F-ele] Aidat s £=A ZAof thgh wal o] Al AXIA = Ql=H, 19473 {219
Y 3] (UN Commission on Human Rights)= o] T3t J 20| B 5 & ¥IX] 25h= AF52] A K] 2] of o] A

of

2
o] 24

o

AEY e £7S1U0LY olo] 3 ARFFL 19499 TRRA AR(A Study of
Statelessness) J"* ¥ 14 & A ST ATICIAA ,2009). 0 F FAIAS] & PA o] Bsto] T 71A] Ypel
22 st shube RAAe) Foket 21912 QA ste & o] oln o2 sttt SR wy

RS A 22 Faste s 2ol AT A €, 2009).

o2 gt ZAALE]off ot o] thEA Rl k= 19541 TR=A AL K] 9] of] ¢t FoF,of Al o]t o]

7 League of Nations, Protocol Relating to a Certain Case of Statelessness, 12 April 1930, No. 4138. 179 LNTS 115

8 League of Nations, Special Protocol Concerning Statelessness, 12 April 1930, C.27.M.16.1931.V

9 UN Doc. E/600 (1947), para. 46. “That early consideration be given by the United Nations to the legal status of persons who do not enjoy
the protection of any Government, in particular pending the acquisition of nationality as regards their legal and social protection and their
documentation”

10 UN Doc. E/1112; E/1112/Add.1.
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3 E2U=A G F=ARPY &Y=, 1960-2020

il A= &= =0|F FHz0|IF = U= = =0|F | FHzOF

1960 0 0 0 0] 1991 763 867 -104 -107

1961 2 4 2 21 1992 883 910 27 134

1962 4 4 0 2] 1993 | 1.649 1,538 111 23

1963 4 3 1 1] 1994 | 1,632 1,598 34 11

1964 1 1 0 1] 1995 | 1,110 899 211 222

1965 0 0 0 1] 1996 | 1377 808 479 701

1966 0 0 0 1] 1997 | 1,021 615 406 1,107

1967 1 0 1 o] 1998 | 3.463 3,072 391 1,498

1968 2 2 0 o] 1999 | 3,660 3,466 194 1,692

1969 0 1 -1 1] 2000 | 1,839 1,839 0 1,692

1970 18 7 11 10] 2001 880 590 290 1,982

1971 9 11 2 8| 2002 | 1,687 367 1,320 3,302

1972 22 23 -1 2003 | 3,098 172 2,926 6,228

1973 7 11 -4 3] 2004 | 2252 93| 2,159 8,387

1974 16 25 -9 6| 2005 86 96 -10 8377

1975 49 30 19 13| 2006 83 56 27 8,404

1976 172 108 64 77| 2007* - - - -

1977 308 185 123 200 | 2008 - - - -

1978 236 187 49 249 | 2009 - - - -

1979 298 218 80 320 2010 200 114 86 -

1980 223 223 0 320 2011 153 100 53 -

1981 289 234 55 384 | 2012 146 93 53 -

1982 336 470 -134 250 | 2013 194 123 71 -
1983%* | 223 224 -1 249 | 2014 - - - -

1984 603 630 27 222 2015 - - - -

1985 824 869 -45 177] 2016 - - - -

1986 783 924 -141 36| 2017 - - - -

1987 914 1,076 -162 126 2018 - - - -

1988 845 882 37 -163| 2019 | 101 - - -

1989 861 812 49 114 | 2020 - - - -

1990 | 1233 1,122 111 3| EApe | 3445 2579 - 8404

EA: EUATEAAE, 1960 — 2020.

*2007-20099 T} 2014-2020 o] = < B2 AR} 27| 7} LFEFLIR] 912

*% 1983, 1991, 1992 ‘Y= X = 1F4H S AlQst7] Ysto] B RS-

S AR AA] Ze Ao 2 HAE Q)
#xx E A= 2007-2009'H, 2014-2020F SR

68

1980, 1983 — 1986, 1991 — 1993




W4 LRARPO] AES| 7P AFA ER, 1971 - 2020

A o5 £= o o5 = e o5 £=
1971 0 - 1988 370 0 2005 2 2
1972 0 - 1989 41 0 2006 0 0
1973* - - 1990 0 0 2007 0 0
1974 3 - 1991 30 72 2008 0 0
1975 15 - 1992 6 10 2009 0 0
1976 10 - 1993** 0 148 2010 0 0
1977 104 - 1994 0 0 2011 0 0
1978 158 - 1995 0 0 2012 0 0
1979 171 - 1996 0 0 2013 2 2
1980 75 45 1997 0 0 2014 -

1981 231 0 1998 0 0 2015 -

1982 177 0 1999 0 0 2016 -

1983 7 7 2000 - 0 2017 -

1984 44 10 2001 0 0 2018 -

1985 31 7 2002 2 2 2019 12

1986 0 1 2003 0 0 2020 -

1987 0 0 2004 0 0 Total 1,491

EX: EUZEAAY, 1971 -2013.

tg!
B

o 2 g8 1971 - 1979, 2014-2018 and 2000 ‘&= A = &HQler

*1973, 20004 ‘AtS 2R = =
s A FAFAE =19l &= A0l A, 1994 — 2013, 2019 $A]= ‘=4

#1980 — 1993 1 H2 2%

SAANA &

i

69



ol

ﬂw |/_\| W_lm.__\lw. m.—K k%
GO OO T Y EEE 2 o, OIS (L) BlveivTS, Olv ke, «

4 i S 181 0 I z £ 6 z 80¢ | L6
z 0 £ 9L L z @ £ £ Tl | oL6l
£ 0 0 0z 9 T L L v i 6v | stel
0 0 0 L 0 0 0 v z 0 € | wiel
- - - - - - - - - - — | wxtl6l
I I £ 8 0 0 0 6 0 0 | wel
0 0 i 5 0 0 0 £ 0 0 6 1261

»==BEIC | oD ¢ 1) € @) (1) @0 (G @) ks

=1C s i =R = RENPS3S B R oy =
i i 1 0 L 0 i L 81 | oL6l
0 0 0 0 0 0 0 0 0 6961
i 0 0 0 i 0 0 0 C 8961
0 0 0 0 i 0 0 0 I 1961
0 0 0 0 0 0 0 0 0 9961
3lc kTS Slies RIYSH =iz <k Bl il B e
0 0 0 0 5961
0 I 0 i 7961
£ I 0 v €961
0 v 0 v w61
i 0 i C 1961
0 0 0 0 0961
=58ieE HE ) 7

70



T oE RSBy,

OO (€1-Dfes, (01-D]ys, (8-L)

2661 —8L6]1 AhlEEE T

26 BT R T Sy s CRviElY vk (TS, s

2 O OR_IYTE, (SOIvEl R (G OIE, (DT, «

T 0 0 ¢ 4 i 9 T 3 Se8 I 9 €88 7661
11 0 0T 9 0 3 3 95 3 LE9 3 91 €9L 1661
3 0 31 v S 0 S 9 z LOT1 1 1T Wil 0661
L 1 101 T T 0 3 8 4 679 4 € 0.8 6861
[ 1 or 9 T 0 01 €8 v TL9 1 € €68 8861
6 0 8¢ i i 0 6 0L 3 TSL S 9 616 L861
0 i 9 ¢ 0 9 [5 LL 1 vL9 L S 38L 9861
3 i 0¢ S 0 T [5 €S 1 0TL S 1 S8 G861
01 0 61 1 0 9 4 6L 3 9LY v 4 €09 ¥861
wsalC | 13lc {cto=fd A= RS B =z Fzixlcia R g | kK2

3 4 0 Sl [5 0 S [ 3 S €T €861
11 0 9 € 0 i ¢l L€ ¢ v 9¢¢ 7861
L 0 0 vT 01 v v &3 3 L 68C 1861
vl L 6 1T v v 4 o 1 S (X4 0861
6 9T i 1T v S I 1¢ S S 86T 6L61
9 1¢ S S 0 0 v LE 4 I 9¢T 3L61

(€L LI-T/v@) Oz L) S1-0) (1) (D) [GD) @)
o
ssRElc | e Sle zR \cRfls B2 mwwﬁ 8% RERR | 82 | k2
&A= o

T661-8L61 ‘|l

o

= Rmelvely dAviy=a,9F

71



‘Bl o@m8rl ER(vR. g e 5 ol g6l 516 o ERT lody T-TWBE (CHREE&H CDRBEERIR (L
DEERE ODEeSEl (DR (CDE v DT (D s L-Dlivs G ed ‘G-OLTRAR COLTRBY (COis (O lofsa «

(B8 < 26 By 020 6102-v102) 0207 — €661 BRI =RE IxE
- - - - - - - - - - - - - - 020¢C
8 S C 0 0 C 1 08 0 0 C 0 0 101 610C
- - - - - - - - - - - - - - | 810z
- - - - - - - - - - - - - - | L10T
- - - - - - - - - - - - - - | 910T
- - - - - - - - - - - - - - | stoz
- - - - - - - - - - - - - - 10T
14 14 6 0 € C 0 8S1 0 0 ¢l 1 0 61 €10T
1 C L 0 C 1 0 €Tl 0 0 L C 1 it (4
9 - € 0 € C 4 66 8 0 6C 1 0 €C1 110T
Cl - 0 0 8 0 S LT Cl 0 IS4 0 1 00T 010¢T
1 - 0 0 0 0 I (04 S 1 6C 9 0 €8 900¢C
€ - 0 0 € 0 0 (4 S 0 0T 9 0 98 00T
¢l - 0 0 4 1 4 001 6 0 141%4 6 C 4544 00T
0l - 0 0 0 1 0 (4 0T 0 SY8T Cl 0 860¢ €00T
C - 0 1 T 1 0 79T 1T C 8¢l 14! 0 L891 00T
€ - 0 I I C C 691 53 [ S99 S 0 088 100T
8 - 0 0 1 C 0 L6€ S8 0 €o¢1 11 C 6€81 000C
C - 0 0 0 0 4 156 76 0 T65C 81 1 099¢ 6661
€ - 0 0 € C 14 126 €01 0 90tC 1T 0 €9v ¢ 8661
L - - [ S C 3 €8 141! 0 0T 144 0 1201 L661
19 - - 0 9 C L YCIl ¢€Cl 0 8 91 0 LLEL 9661
8¢ - - 0 14 0 1 368 j44! 0 91 6 0 OIT1 S661
S - - 0 14! € |3 16€1 861 0 S ¢l 0 891 661
14! - - I 14 € 4 IPel LIT 0 6 S 0 2991 €661
[CF) (&) (& (¢ (1D D) D) [[43)) [(3)) (D V) @v)
«=REIC | BI02E | =26l | &A= = KS=R | REIR | B2IcA | SRICR | NEVR |12k | RBE | &2 | ke
ElYICR EIYICB [T

0202-€661 ‘= Avizy=d: RizlyEl RIKSERE LT

72



B8 2RAA £ A AR 717H 1993 - 2013

&'Ema =7 129 | 3102 | 10-902 |o02- 1w | 104 e

1993 1688 602 928 89 57 3

1994 1599 895 602 79 5 3

1995 899 256 489 139 10 4 1
1996 898 277 497 98 17 2 7
1997 615 229 319 48 11 1 7
1998 3072 2296 691 55 22 2 6
1999 3466 2442 899 72 50 2
2000 1,839 1357 400 50 32

2001 590 456 80 33 20 0
2002 367 229 85 36 7
2003 172 88 49 29 6 0 0
2004 93 40 36 9 8 0 0
2005 96 12 29 13 42 0 0
2006 56 7 26 5 18 0 0
2007 — ) ) ) ) ) )

2009%*

2010 114 24 65 16 3 0
2011 100 14 53 20 7 0
2012 93 6 53 23 6 5 0
2013 123 14 74 17 11 7 0

EX: EUZTEAAHE, 1993 - 2013.

“ A2 2hl o,

R
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998 A5 7}, 1971 - 2013

B =3 AN | sRa | 3==x 2= Tt e
1971 0 0 0 0 0 0
1972 0 0 0 0 0 0 0

1973%* - - - - - - -

1974 3 0 0 3 0 0 0
1975 15 0 4 11 0 0 0
1976 10 0 5 5 0 0 0
1977 104 0 5 46 0 53 0
1978 158 0 3 59 0 96 0
1979 171 1 1 62 0 107 0
1980 75 6 0 43 0 26 0
1981 231 2 3 58 0 168 0
1982 177 3 21 87 1 65 0
1983 7 1 0 6 0 0 0
1984 44 0 42 2 0 0 0
1985 31 0 4 0 27 0 0
1986 0 0 0 0 0 0 0
1987 0 0 0 0 0 0 0
1988 370 0 370 0 0 0 0
1989 41 0 0 0 0 41 0
1990 0 0 0 0 0 0 0
1991 30 0 4 0 0 26 0
1992 6 0 1 0 0 5 0
1993 0 0 0 0 0 0 0

1994 - 1999 0 0 0 0 0 0 0
2000 - - - - - - -
2001 0 0 0 0 0 0 0
2002 2 0 1 0 0 0 1
2003 0 0 0 0 0 0 0
2004 0 0 0 0 0 0 0
2005 2 0 1 0 0 0 1

2006 - 2012 0 0 0 0 0 0 0
2013 2 0 1 0 0 0 1
Total 1,479 13 466 382 28 587 3

Ex: EUZEAAR, 1971 -2013.

w2, AR P

%1973, 2000 ‘A2 AL 891 B},
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1 Introduction

1 Introduction

1.1 Background'’

The Republic of Korea (hereinafter ‘ROK”) acceded to the Convention Relating to the Status of
Stateless Persons in 1962 without any reservation, although it has not joined the Convention on the
Reduction of the Statelessness yet. Since then, no further discussions had followed for the legislation
of either the status of the statelessness or its reduction in the ROK. The public discussion on the
statelessness in the ROK began only after the United Nations High Commissioner for Refugees
(hereinafter ‘UNHCR’) Korea called attention by organising a meeting, entitled ‘International
Protection of Stateless Persons’? in 2006, where UNHCR introduced the Korean translation of
UNHCR’s guidebook Nationality and Statelessness: A Handbook for Parliamentarians and Mr. Yoo
Jay Kun, member of National Assembly introduced preliminary findings on the statelessness in ROK.
UNHCR’s efforts for awareness-raising continued by hosting a series of workshops in 2008 and 2009:
“Workshop on the Relationship between the Korean Nationality Law and the International Instruments
regarding Statelessness’* and “Workshop on Statelessness Issues: National and International Standards
and Practices’®. The most recent public discussion was made in 2013 at ‘Conference on Statelessness
and Birth Registration’,’ where the issue of birth registration was first raised as a potential risk of

rendering children stateless.

Along with the increasing concerns on statelessness in the ROK, a few cases of statelessness began to
draw public attention in 2009. The first case known to the public involved a group of marriage migrants
who became stateless after their naturalization was cancelled due to the conviction for a sham marriage.
They had given up their nationalities of origin when they acquired the nationalities of the ROK but they

could not restore their former nationalities due to the regulations of their countries of origin. The second

! The authors express their sincere gratitude to Da Eun Kim and Sooyoon Jeon for proofreading this report.

2 The meeting was co-organised by the NHRC, the UNHCR and Inter-Parliamentary Union on 20 June 2006 at National
Assembly.

3 The workshop was co-hosted by the UNHCR and International Law Association Korean Branch on 5 June 2008 at Korea
University.

4 The workshop was co-hosted by Korea University and the UNHCR on 27 November 2009 at Korea University.

> The conference was co-organised by Save the Children, the UNHCR and the NHRC on 8 November 2013 at National
Assembly.



Mapping Statelessness in the Republic of Korea

case concerned persons who claimed to be Korean citizens who left the Democratic People’s Republic
of Korea (hereinafter ‘DPRK’). They remained stateless because the ROK government refused to

confirm his Korean nationalilty.

Paying attention to the emerging cases of the stateless persons, the Ministry of Justice published ‘A
Study on System for the Management of Statelessness and Establishment of the Public Order’ in 2009
(Chung et al. 2009). In the same year, UNHCR published ‘A Comparative Research on International
Conventions and Domestic Law’ (Choi 2009). Academic papers were published to discuss the
nationality-related challenges faced by the stateless residents who left the DPRK and their children
(Jang, 2009, 2010; Lee, 2012). Recently, there are increasing concerns on the children born in the ROK
with a migrant background but without access to birth registration, who are also at the risk of rendering

stateless (Kim et al. 2013).

Despite the increasing concerns on statelessness from the legal perspectives, no comprehensive study
mapping the situation of stateless persons and persons of undetermined nationality is found in the
context of the ROK. Along with the lack of social scientists’ interest in statelessness as a research topic,
no serious examination of the official statistics on the stateless population has been conducted. It is also
hard to find an empirical study of the situation and characteristics of the stateless population. What
made the people become stateless, and what do the people experience after became stateless? These are
essential questions that the government has to be informed about for its fulfilment of the international

obligations on statelessness.

The UNHCR’s recent initiative of ‘mapping the statelessness’ provides meaningful insights to study the
stateless persons in the ROK. It has published a series of reports mapping statelessness in European
countries.® These reports attempted to estimate the populations of stateless persons by analyzing
existing statistics and relevant documents, despite the difficulties in collecting and categorizing the data.
They also presented the experiences and human rights conditions of the stateless persons and persons
of undetermined nationality, which was studied with the assistance of NGOs and lawyers for the
recruitment of research participants. Then, the reports proposed policy recommendations as a result of
the examination of the domestic laws in comparison with the two Conventions on statelessness. This

report, mapping the statelessness in the ROK, is a UNHCR Korea’s initiative to join the global efforts

% Mapping Statelessness in the United Kingdom (2011), Mapping Statelessness in the Netherlands (2011), Mapping
Statelessness in Belgium (2012), Mapping Statelessness in Malta (2014), Mapping Statelessness in Denmark (2020), Mapping
Statelessness in Norway (2015), Mapping Statelessness in Austria (2017), Mapping Statelessness in Iceland (2014), Mapping
Statelessness in Lithuania (2016), Mapping Statelessness in Sweden (2016), Mapping Statelessness in Estonia (2016),
Mapping Statelessness in Portugal (2018), Mapping Statelessness in Finland (2014), Mapping Statelessness in Poland (2019),
Mapping of the Population at Risk of Statelessness in Albania (2018).

2



1 Introduction

for mapping the statelessness. This report was first drafted in 2014 and revised for publication in 2021.

1.2 Research scope and methods

This study seeks to focus on ‘mapping the statelessness’ rather than to repeat the legal analysis of ROK’s
nationality law against international standards (e.g. Chung et al. 2009, Choi 2009). It seeks to estimate
the size and characteristics of stateless populations and to investigate their experiences and human rights

conditions in the ROK.

This report begins with a discussion about the definitions of the population under this study:
statelessness and ‘persons of undetermined nationality’. It also introduced long-standing debates over
other related concepts such as ‘de facto stateless persons’, ‘population at the risk of becoming stateless’
and ‘the unreturnable’. Then, it examines the various cases of the population under these definitions. It
also seeks to estimate the size of stateless populations by examining the official statistics available in
the ROK. Then, it reports their human rights conditions. In conclusion, the authors propose policy

recommendations for the statelessness in the ROK.

The scope of this research is limited to the population residing in the ROK. While media reports often
cover the stories of ethnic Koreans who became stateless while residing overseas, this research
examines this population only when they arrived in the ROK. The population under this study is broadly
categorized into two groups in accordance with the international standards on statelessness and
UNHCR’s working definitions, of which details will be discussed in the next chapter. The first group
of this study’s concern is ‘stateless persons’, as defined by the 1954 Convention. This group of people
is supposed to be under the protection of international laws on statelessness. The second group is
‘persons with undetermined nationality’, of which the working definition was proposed by the UNHCR
(UNHCR 2021).

The research methods used for this research include literature review, the analysis of official statistics,
and interviews with individuals. The authors reviewed all available literature on ‘mapping statelessness’
both in the ROK and other countries. Media reports provided useful information on different patterns
of statelessness in the ROK. For the estimation of the size and characteristics of stateless populations,
they examined official immigration statistics of the Korea Immigration Service, Ministry of Justice of
ROK. Although some data were available from public sources such as the official website of the Korea
Immigration Service, unpublished data were obtained through both the Information Disclosure Process
of the ROK government and interviews of immigration officers. In addition, in-depth interviews of

those who were considered as either stateless persons or persons with undetermined nationality were



Mapping Statelessness in the Republic of Korea

also conducted in 2012 and 2021. Most interviewees were recruited through the assistance of migrant-

rights NGOs. The authors also conducted interviews and meetings with experts including NGO activists,
scholars and UNHCR staff members.
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2 International Standards on Statelessness and the ROK’s

Implementation

2.1 Conventions on Statelessness

2.1.1 The definition of stateless persons

In the aftermath of World War I, the national borders were changed, and thousands of people became
displaced or stateless. The strengthened border controls of the governments even worsened the
deteriorated status of stateless persons. In 1930, the international community began to put its efforts to
prevent statelessness through adopting international treaties. As a part of the efforts, the Convention on
Certain Questions Relating to the Conflict of Nationality Law, the Protocol Relating to a Certain Case
of Statelessness’ and the Special Protocol concerning Stateless was adopted at the Hague Conference
for the Codification of International Law. Nevertheless, no measure was taken in relation to the
improvement of the status of stateless persons. After World War II, the newly established United Nations
again paid attention to the problems of statelessness; thus, in 1947, the UN Commission on Human
Rights adopted a resolution to urge that the ‘early consideration should be given ... to the legal status
of persons who do not enjoy the protection of any Government’.® Since then, the international
community has been responded to the issues of the statelessness in two ways: an effort to improve the

status of stateless persons and an effort to reduce or prevent statelessness (Jung et al., 2009).

As an outcome of the efforts of the international communities, the United Nations adopted the
Convention Relating to the Status of Stateless Persons (hereinafter ‘1954 Convention’) in 1954. The
1954 Convention provides the definition of a stateless person as ‘a person who is not considered as a
national by any state under the operation of its law’ (Article 1(1)). State Parties are not permitted to
enter a reservation to this article, and this definition is considered as part of the customary international
law (UNHCR, 2012a). However, the 1954 Convention does not apply to i) persons who are receiving
protection or assistance from the UN agencies other than UNHCR, ii) persons who are recognized as
having the rights and obligations of the nationals by the country where they live; iii) persons who have

committed a crime against peace, a war crime, or a crime against humanity; a serious non-political

7 League of Nations, Protocol Relating to a Certain Case of Statelessness, 12 April 1930, No. 4138. 179 LNTS 115
8 UN Doc. E/600 (1947), para. 46
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crime outside the country of their residence prior to their admission to that country; or acts contrary to

the purposes and principles of the United Nations (Article 1(2)).

The 1954 Convention entered into force in 1960 by being ratified by the six countries. As of 3 December
2021, 96 countries are Contracting States to this Convention, including the ROK which acceded to the
Convention in 1962. This is a far smaller number than the number of State Parties to the 1951
Convention Relating to the Status of Refugee (hereinafter ‘1951 Refugee Convention’). The low
number of ratifications is rather due to the lack of public attention on the issues of statelessness after

World War II than to the high level of requirement for the Contracting States (Jung et al., 2009).

The serious discussions on the practical application of the definition were conducted only after a half-
century of the adoption. As an outcome of a series of its efforts, including the Expert Meeting on the
Concept of Stateless Persons under International Law in 2010, UNHCR presented four guidelines on
statelessness in 2012. The first one, Guidelines on Statelessness No. 1: The definition of “Stateless
Person” in Article 1(1) of the 1954 Convention relating to the Status of Stateless Person (HCR/GS12/01)
provides interpretive legal guidance for the definition of ‘stateless person’ in the 1954 Convention. This
document emphasizes that an individual is a stateless person if only their situation meets the conditions
in Article (1): thus, the recognition of a State or UNHCR that an individual satisfies the test in the
Article is declaratory rather than constitutive. It also clarifies that stateless persons who fall within the
scope of the 1951 Refugee Convention are entitled to the protection under the refugee protection system,

which is likely higher standards of protection compared to stateless persons.

As for the interpretation of ‘by any state’ in this article when someone is questioned whether stateless
or not, the Guidelines No. 1 specifies the States that need to be examined are limited to the states with
which a person enjoys a relevant link, in particular by birth on the territory, descent, marriage, or
habitual residence. It also interprets the reference to ‘law’ in the article should be read broadly to
encompass not just legislation, but also ministerial decrees, regulations, orders, judicial case law’,
customary practice, and also to cover situations where the written law is substantially modified when it
comes to its implementations in practice. The guidelines elaborate the aspects that have to be considered
for establishing whether an individual is ‘not considered as a national under the operation of its law’
such as automatic and non-automatic modes of acquisition or withdrawal of nationality; identifying
competent authorities for nationality matters; evaluating evidence of the competent authorities;

considerations where State practice contravenes automatic modes of acquisition of nationality’

9 In countries with a tradition of precedent.
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assessing nationality in the absence of evidence of the position of competent authorities (UNHCR,

2012a).

2.1.2 The determination of the statelessness

The 1954 Convention does not prescribe any mechanism to identify a stateless person as it establishes
the international legal definition of ‘stateless person’. Although the Convention does not explicitly
address statelessness determination procedures, there is an implicit responsibility to identify stateless
persons in order to accord them appropriate standards of treatment under the Convention. Establishing
a mechanism to determine whether a person is stateless is important for both stateless persons and States.
The statelessness determination procedures play an essential role in enhancing respect for the human
rights of stateless persons through enabling them to claim their status and rights as provided in the
Convention. They are also crucial for enhancing the ability of States to respect their obligations under

the Convention.

UNHCR presented Guidelines on Statelessness No.2: Procedures for Determining whether an
individual is a Stateless Person (HCR/GS/12/02) in 2012 as a result of the Expert Meeting. The
Guidelines advise on the modalities of creating statelessness determination procedures, including
questions of evidence that arise in such mechanisms. However, this document clarifies that the stateless
determination procedures for the purpose of obtaining status as stateless persons are not appropriate for
those who have long-established ties to the countries of residence because they may be entitled to the
status of nationals, not that of stateless persons. The states are rather advised to undertake targeted

nationality campaigns or nationality verification efforts for these populations.

The Guidelines No. 2 elaborates the detailed advice on establishing stateless determination procedures,
including design and location of determination procedures, access to procedures and procedural
guarantees. [t emphasizes the importance of coordination between refugee status determination and
statelessness determination considering the possibility that an applicant may fall within both definitions.
It also elaborates the details on the assessment of evidence which is crucial for the determination of
whether a person is stateless. Given the definition of statelessness, a stateless person requires the proof
of'anegative: the proof that an individual is not considered as a national by any State under the operation
of'its law. This presents significant challenges to applicants; thus, the Guidelines No. 2 emphasizes that
the burden of proof'is, in the case of statelessness determination, in principle shared: both the applicant

and examiner must cooperate in obtaining evidence and in establishing the facts (UNHCR, 2012b).
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2.1.3 The status of stateless persons

The 1954 Convention establishes a broad range of civil, political, economic, social and cultural rights
to be accorded to stateless persons by State Parties. From Article 12 to Article 32, the Convention details

the following four categories of rights of stateless persons:

- judicial status (personal status, movable and immovable property, artistic and industrial
property, association, access to courts);

- gainful employment (wage-earning employment, self-employment, liberal professions);

- welfare (rationing, housing, public education, public relief, labour legislation and social
security);

- administrative measures (administrative assistance, freedom of movement, identity papers,

travel documents, fiscal charges, transfer of assets, expulsion, naturalization).

The status set out for stateless persons in the 1954 Convention is largely modelled on the 1951 Refugee
Convention. The parallels between the two Conventions are largely originated from the shared drafting
history of the two Conventions (UNHCR, 2012c). However, there are several significant differences
between the status of stateless persons and refugees as provided by the two Conventions. Unlike the
1951 Refugee Convention, the 1954 Convention does neither prohibit refoulement nor protect stateless
persons against penalties for illegal entry. The 1954 Convention provides a lower standard of the right
to employment and the right to association compared to the 1951 Refuge Convention. As such,
international law generally provides higher treatment standards to refugees than those of stateless
persons. Therefore, for those who are stateless refugees, if the states ratified both the Refugee

Convention and the 1954 Convention, the states should provide for higher standards of treatment.

For interpretative legal guidance on the status of stateless persons, UNHCR presented Guidelines on
Statelessness No. 3: The Status of Stateless Persons at the National Level (HCR/GS/12/03) in 2012.
This document overviews the standard of treatment as required by the Convention and elaborates how
the status is to be implemented in different stateless cases in a migratory context or in their ‘own
country’. As it is under the 1951 Refugee Convention, the 1954 Convention requires the Contracting
States to provide its beneficiaries with treatment in accordance with the individual relationship with the

states along with the following scale:

- treatment which is to be afforded to stateless persons irrespective of the treatment afforded to
citizens or other aliens;

- the same treatment as nationals;
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- treatment as favourable as possible and, in any event, not less favourable than that accorded to
aliens generally in the same circumstances; and

- the same treatment accorded to aliens generally (UNHCR, 2012c).

These rights of stateless persons under the Convention are extended to them based on their degree of
attachment to the State. Some provisions are applicable to ‘any stateless person’ in the State party, while
others are conferred on the condition whether they are ‘lawfully in’, ‘lawfully staying in’ or ‘habitually
resident’ in the territory of the State Party, similarly to the provisions of 1951 Refugee Convention. The

Guidelines No. 3 describes each degree of attachment to the State as below:

- ‘any stateless person’: any stateless person who is subject to the jurisdiction of a State party or
in its territory;

- stateless persons ‘lawfully in’ the Contracting State: a stateless person whose presence in the
country is authorized by the State through being explicitly sanctioned or known and not
prohibited, including applicants who enter into a statelessness determination procedure;'’

- stateless persons ‘lawfully staying’ in the Contracting State: a stateless person whose long-term
period of residence or temporary permission to stay for more than a few months is authorized
by the State, including individuals recognized as stateless considering the length of time spent
for the determination;

- stateless persons who are ‘habitually resident’ or ‘residing’ in the Contract State: those who

have been granted permanent residence or settled in the country for a number of years.

Thus, considering the degree of attachment to the State, a stateless person is entitled to the different
scope of different rights. For instance, with regard to the right to access to courts, ‘all stateless persons’
shall enjoy ‘the same treatment as a national’ (Article 16(1)); but, in terms of self-employment, only
‘stateless persons lawfully staying in the Contracting State’ shall accord ‘treatment not less favourable
than that accorded to aliens generally in the same circumstances’. The below table summarises the
entitlement of rights, the scope of entitlement, and the degree of attachment of stateless persons (see

Table 1).

10 In the case where are no stateless determination procedures established (such as in the ROK), all potentially stateless persons
who have approached the immigration authorities, particularly those who do not have a valid visa or resident permit who are
seeking to regularize their immigration status should also be included in this category.
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2.1.4 The reduction of statelessness

Another form of the international community’s effort regarding statelessness is to reduce or prevent the
production of statelessness. Previously, the 1930 Convention on Certain Questions Relating to the Conflict of
Nationality Law emphasized that it is for each state to determine who its nationals are under its law (Article 1
and 2), and the international law generally recognizes a wide range of discretion of states in terms of granting

its nationality.

In 1961, the Convention on the Reduction of Statelessness (hereinafter ‘1961 Convention’) was adopted, and it
became effective in December 1975. The 1961 Convention provides its Contracting States with an international
standard of nationality laws of the acquisition and loss of nationality in relation to the prevention and reduction
of statelessness. As of 31 May 2021, only 75 states ratified this Convention, which is far less than the ratification
of the 1954 Convention. ROK is not a party to this Convention; thus, it is not bound by the obligations of this
Convention. However, South Korean scholars claim that states need to ratify the 1961 Convention because it
helps ‘to prevent contradiction between nationality laws of each state and to reduce statelessness’ (Jung et al.,

2009: 80).

The Convention specifies that a Contracting State ‘shall grant its nationality to a person born in its territory who
would otherwise be stateless’ (Article 1(1)), and ‘shall not deprive a person of his nationality if such deprivation
would render him stateless’ (Article 8). Moreover, it applies the principle of non-discrimination and holds that
‘a Contracting State may not deprive any person or group of persons nationality on racial, ethnic, religious or
political grounds’ (Article 9). The 1961 Convention, however, does not require its Contracting States to

unconditionally grant stateless persons its nationality.

UNHCR also presented a comprehensive interpretive document on the 1961 Convention with a particular focus
on the reduction of a stateless child, that is Guidelines on Stateless No.4: Ensuring Every Child’s Right to
Acquire a Nationality through Articles 1-4 of the 1961 Convention on the Reduction of Statelessness
(HCR/GS/12/04). The Guidelines No.4 points out that the Article 1-4 principally concern the acquisition of
nationality by children, which is the ‘cornerstone of efforts to prevent statelessness among children’ (UNHCR
2012d). This document interprets the term ‘would otherwise be stateless’ in the Article 1(1) of the 1961
Convention as ‘the child would be stateless unless a Contracting State with which he or she has a link through
birth in the territory (jus soli) or birth to a national of that State (jus sanguinis) grants that child its nationality’
(UNHCR 2012d: para.18). According to the Convention, such child should acquire the nationality of the State
automatically at birth or at a later time through an application procedure. The Guidelines No.4 presents a
comprehensive interpretation of the Convention Articles on the grant of nationality to both children born in the
territory of a Contracting State who would otherwise be stateless and to individuals born abroad. It also covers

other cases such as foundling and children born on a ship or in an aircraft.

11
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The Guidelines No.4 also identifies the special position of refugee children. Some children are born to refugee
parents who are themselves stateless or cannot acquire the nationality of their parents due to restrictions on the
transmission of nationality to children born abroad. Refugees often cannot have access to consular services due
to the very nature of refugee status; thus, they cannot have access to an official procedure for registration or
other procedure. If the State where the child is born is party to the 1961 Convention, such children should be
entitled to acquire the nationality of the State Party either automatically at birth or through an application
procedure. However, if a child born to refugees automatically acquires the parents’ nationality at birth, they are
often considered as de facto stateless persons, and the Contracting State should be careful not to deprive the

child’s nationality of the State of origin.

2.2 UNHCR’s working definition, ‘persons with undetermined nationality’ and
other related concepts

2.21 ‘Persons with undetermined nationality’

States often use the term ‘undetermined nationality’, ‘unknown nationality’ or ‘nationality under investigation’
for the purpose of statistical reporting or other purposes. The Guidelines No.4 makes a reference to
‘undetermined nationality’ as ‘an umbrella expression’ for the classification of the nationality status as above.
This term also covers the cases where States do not classify a person as ‘stateless, but instead use a specific term
based on their domestic law (UNHCR 2012d). Nevertheless, there is no internationally accepted definition of
this group.

The ‘persons with undetermined nationality’ are potential of UNHCR’s concern because they may include
stateless persons. The Guidelines No.4 recommends that when States find a child of undetermined nationality,
they need to determine whether a child would otherwise be stateless as soon as possible not to prolong a child’s
status of undetermined nationality in line with the 1961 Convention. Such period should not exceed five years,
and such children should enjoy equal human rights as children who are citizens as required by the Convention
on the Rights of Child. If a Contracting State grants its nationality automatically at birth to children who would
otherwise be stateless, it should provide the same treatment to children of undetermined nationality unless and

until the possession of another nationality is proven (UNHCR 2012d).

The recent reports of mapping statelessness that were published by UNHCR refer to the concept of “‘unreturnable’
in relation to this population in relation to the population other than stateless persons or de facto stateless persons.
The report on the United Kingdom includes ‘people who were subject to UK immigration law, but could not

return or be returned to any country including, if known, their country of nationality. This working definition

12
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was chosen to reflect the common characteristics that the group shared, in that they did not have the right to
remain in the UK and that they were unable to gain admittance to their country of nationality or former habitual
residence’ and termed them as ‘unreturnable’ (UNHCR/Asylum Aid 2011, 14). If the situation of these persons
is left unaddressed, it may lead to statelessness in the future. The report of Netherlands also uses ‘unreturnable’
in the sense that ‘people, despite their own express wishes or the attempts of the host State, can neither return
(nor be returned) to their country of nationality, nor are legally entitled to reside in their current host country’
(UNHCR, 2011b: 6). Some of the unreturnable cannot return because there is no assistance or cooperation by
the country of nationality (UNHCR, 2011b). Nevertheless, although the term ‘unreturnable’ is useful to identify
the population who may be at risk of becoming stateless, the authors of this report avoided it because the term
may confuse many readers with other populations who claim or are considered as not able to return such as

refugees, asylum seekers and undocumented migrants in the context of ROK.

Recently, UNHCR suggested the ‘persons with undetermined nationality’ should be used as a working definition
for the purposes of collecting statistical data. They are persons at risk of stateless who are in the absence of
overwhelming evidence of being stateless. Although there is no legal definition of this term, the UNHCR

suggests the definition of this term as follows:

"A person may be assessed as being with undetermined nationality following a review that verifies the

following: they lack proof of possession of any nationality; and either A) have links to more than one

State (on the basis of birth, descent, marriage or habitual residence); or B) are perceived and treated

by authorities in the State of residence as possessing such links to other States.” (UNHCR 2021, 56)

In addition, UNHCR recommended the ‘persons at risk of stateless’ not to be used in quantitative research due
to the lack of a clear definition. Although this concept has no internationally agreed legal or technical
internationally definition, it is often used to describe those who could be vulnerable to statelessness. The
threshold that must be reached before a person is considered at risk of statelessness may vary according to
context and the term risks being applied in a manner that is overly inclusive. Data generated from different

studies on this category may, therefore, not be comparable (UNHCR 2021, 56).

2.2.2 De facto statelessness

In 1946, an internal report of the Intergovernmental Committee on Refugees suggested the concept of de facto
stateless persons as ‘people who have a nationality but are refused diplomatic and consular protection by the

state of nationality while being outside that state’. In 1949, 4 Study of Statelessness prepared by the Secretary-

13
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General of the United Nations extended the concept to encompass people ‘having left the country of which they
were nationals, but no longer enjoy the protection and assistance of their national authorities’, proposed to
include not only the cases of national authorities refusing to grant them assistance and protection but the cases

of themselves renouncing the assistance and protection of the countries of which they are nationals.

When the 1954 Convention was adopted in the UN Conference on the Status of Stateless Persons, de facto
stateless persons were excluded from the draft of the Convention due to the lack of the consensus on its
definition. Later, the UN Conference on the Elimination or Reduction of Future Statelessness which adopted
the 1961 Convention recommended in its Final Act that ‘persons who are stateless de facto should as far as

possible be treated as stateless de jure to enable them to acquire an effective nationality’.

Although there is no accepted definition of this term in international law, the UNHCR’s working definition
would be the most useful and comprehensive one. The Guideline No.l refers to the conclusion of Expert
Meeting on the Concept of Stateless Persons under International Law, 2010 for the working definition: ‘de facto
stateless persons are persons outside the country of their nationality who are unable or, for valid reasons, are
unwilling to avail themselves of the protection of that country. Protection in this sense refers to the right of
diplomatic protection exercised by a State of nationality in order to remedy an internationally wrongful act
against one of its nationals, as well as diplomatic and consular protection and assistance generally, including in

relation to return to the State of nationality’ (UNHCR 2013a).

As for the status of de facto stateless persons, the Guideline No.3 recommend ‘States may consider giving them
a status similar to that ... for stateless persons who have the possibility of securing protection elsewhere’, that
is an interim measure such as ‘improved consular assistance or a change in policy with regard to consular
assistance for such individuals’ (UNHCR 2013c: para.48). However, the prospects of national protection appear
more distant; the Guidelines No.3 recommends the States to grant them ‘a residence permit similar to those

granted to persons who are recognized as stateless’.

Nevertheless, as the Guideline No.l emphasizes, one has to make sure ‘those who qualify “stateless persons”
under Article 1(1) of the 1954 Convention are recognized as such and not mistakenly referred to as de facto
stateless persons as otherwise they may fail to receive the protection guaranteed under the 1954 Convention.’
In fact, most of the cases that may be considered to be de facto stateless persons can be categorized the persons
who require the protection for refugees. Thus, the primary consideration that should be made for such cases is

to determine the refugee status of the persons in accordance with the 1951 Refugee Convention.

Due to the controversy over its definition, de facto statelessness is not considered as a useful concept anymore.
As stated earlier, it is recommended that the ‘persons with undetermined nationality’ to be used for research

purposes.

14
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2.2.3 UNHCR’s mandates and activities on Statelessness

The mandate responsibilities of UNHCR to address statelessness were initially limited to stateless persons who
were refugees as set out in paragraph 6(A)(ii) of the UNHCR Statute and Article 1(A)(2) of the 1951 Convention
relating to the Status of Refugees. However, UNHCR’s mandate responsibilities on the statelessness have
expanded since the adoption of the 1961 Convention. Article 11 of the 1961 Convention requires the Contracting
State to ‘promote the establishment within the framework of the United Nations, of a body to which a person
claiming the benefit of this Convention may apply for the examination of his claim and for assistance in
presenting it to the appropriate authority’. To undertake the functions foreseen by Articles 11 and 20 of the 1961
Convention, the UNHCR’s mandate was expanded to cover persons falling under that Convention by General
Assembly Resolutions 3274(XXIX) of 197 and 31/36 of 1976. Later, UNHCR was entrusted with
responsibilities for a stateless person generally under UNHCR Executive Committee Conclusion 78, which was
endorsed by the General Assembly in Resolution 50/152 of 1995. Subsequently, the General Assembly, in
Resolution 61/137 of 2006, endorsed four broad areas of responsibility for UNHCR as set out in Executive

Committee Conclusion 106:

- the identification of statelessness,
- the prevention of statelessness,
- the reduction of statelessness,

- the protection of stateless persons.

Since then, UNHCR has actively taken the lead in four broad areas on statelessness. UNHCR encourages states
to ratify both the 1954 Convention and the 1961 Convention. For example, UNHCR facilitated Ministerial
Intergovernmental Event on Refugees and Stateless Persons, Geneva, 7-8 December 2011, pursuant to General
Assembly resolution to commemorate the 60" anniversary of the 1951 Refugee Convention and the 50
anniversary of the 1961 Convention. This Event galvanized states to pledge to undertake law reform to prevent
or reduce statelessness; to implement better civil registration and documentation systems to prevent and reduce
statelessness; to establish statelessness determination procedures or to take steps towards establishing such
procedures; to undertake studies, mapping initiatives or undertake awareness-raise campaign to better
understand and address statelessness in their countries; to address statelessness through foreign policy initiatives,
and to respect international principles and to take action on statelessness. Although ROK attended the Event, it

did not participate in any of the above pledges on statelessness (UNHCR 2012).

UNHCR also provides states with consultations regarding nationality law and assistance to solve the
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statelessness problem. Also, in the Contracting States of the 1961 Convention, UNHCR’s Field Office may
submit amicus curiae brief on its own investigation on individuals who may claim the status and protection as
provided by the Conventions (UNHCR, 2010a). Nevertheless, as the Conventions do not stipulate the institution

or function to monitor the implementation of the Conventions, UNHCR does not have such functions.

UNHCR conducted a series of expert consultations in the context of the 50" Anniversary of the 1961 Convention
in order to produce interpretative legal guidance with regard to the issues in the 1954 Convention and the 1961
Convention.'' As a result, UNHCR presented four Guidelines on Statelessness as mentioned in this chapter. In
2020, UNHCR also presented the fifth guideline entitled: ‘Guideline on Stateless No.5: Loss and Deprivation

of Nationality under Articles 5-9 of the 1961 Convention on the Reduction of Statelessness’.

2.3 ROK'’s implementation of international obligations to the statelessness

2.3.1 ROK’s obligations on stateless persons under the international laws

The ROK is the state party to the 1954 Convention and other major international human rights treaties,'?
although it did not join the 1961 Convention. Therefore, it has to abide by the international obligation for the
protection of stateless persons. However, whether the ROK fulfils the implementation of the international

obligation is questionable.

Article 6(1) of the Constitution of the Republic of Korea stipulates that ‘treaties duly concluded and
promulgated under the Constitution and the generally recognized rules of international law shall have the same
effects as the domestic laws of the ROK’. Thus, the 1954 Convention and other international human rights
treaties have the same status as the domestic laws of the ROK. Theoretically, the Convention can be applied to
the judiciary and government of the ROK without a particular legal procedure for implementation. This principle

was also reconfirmed in case law of the Constitutional Court.'* In addition, Article 6(2) of the Constitution

! The consultations include Expert Meeting on the Concept of Stateless Persons under International Law, Prato, Italy, 27-28 May 2010;
Expert Meeting on Statelessness Determination Procedures and Statelessness Status at the National Level, Geneva, 6-7 December 2010;
Expert Meeting on Interpreting the 1961 Statelessness Convention and Preventing Statelessness among Children, Dakar, 23-24 May
2011.

12 The international human rights treaties that the ROK is state party to include International Covenant on Economic, Social and Cultural
Rights; International Covenant on Civil and Political Rights; International Convention on the Elimination of All Forms of Racial
Discrimination; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Convention on the
Elimination of All Forms of Discrimination against Women; Convention on the Rights of the Child; Convention on the Rights of Persons
with Disabilities.

13 Constitution No. 10, amended on 29 October 1987 (entered into force on 25 February 1988).

14 Decision of the Constitutional Court 99 Hun Ga, 26 April 2001.
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provides that ‘the status of aliens shall be guaranteed as prescribed by international laws and treaties’. The
stateless persons are non-citizen of the ROK and considered as ‘foreigners’ by Immigration Control Act"
(Article 2). Therefore, stateless persons in the ROK are supposed to be protected by the 1954 Convention and

other international human rights treaties.

Contrary to the principles, the international treaties cannot be applied in the ROK in practice if the provisions
are not codified in domestic laws. Although the judiciary bodies sometimes apply the provisions of international
treaties as a legal ground for its judgment, the administrative bodies implement only the relevant domestic laws
each body is in charge of. International treaties are out of the jurisdiction of any government agency; thus,
without legislation of the provisions into the relevant domestic laws, the administrative bodies cannot implement

the international obligations.

It is broadly accepted that the ROK has not taken appropriate measures to implement the 1954 Convention
(Chung et al. 2009, Choi 2009). When the ROK government acceded to the 1954 Convention in 1962, it did not
consider the Convention would have any significant implication in the legislation of the ROK. Instead, a
document of legislative body of the ROK reveals that the government considered the accession to the

Convention was an issue of formality:

There is no benefit to our country, but it [accession to the 1954 Convention] is meaningful in the sense
that [the ROK] actively cooperates with UN from humanitarian perspective. When [the ROK] accedes

to this Convention, there is no financial contribution that our country will have to pay.'®

Since then, there has been no serious follow-up for the implementation of the Convention.

2.3.2 Statelessness and nationality in the ROK laws

The critical problem of the ROK laws in relation to the implementation of the 1954 Convention is that there is
almost no legal provision on definition, determination, status and reduction of ‘stateless persons’ in any of the
domestic laws. Another problem is that the government often uses the term ‘stateless persons’ in government
documents and rules without even a definition of the term. It may be argued that the legal provision on the
definition is not required because the 1954 Convention is already considered as a part of ROK’s law in

accordance with the Constitution. However, if the lack of definition in domestic laws causes confusions in the

15 Act No. 18295, amended on 13 July 2021 (entered into force on 13 July 2021).
16 The Motion on the Accession to the Convention relating to the Status of Stateless Persons. Proposed by cabinet on 28 July 1962 and
accepted by the National Supreme Council for the Reconstruction on 1 August 1962.
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implementation of related rules or the management of related statistics (see Chapter 4 for details on the problems

of statistics), it is problematic.'”

There are a few mentions of the status of stateless persons in the ROK law. For example, the Enforcement Rule
of Immigration Control Act stipulates that the ‘stateless persons’ in an overseas country may enter the ROK by
the issuance of a ‘foreigner entry permit’ (Article 8). This provision is about the stateless persons who enter the
ROK with relevant travel documents issued by another country; in other words, those who were already
recognized as being stateless by another country. The Enforcement Decree of Passport Act also provides that a
‘travel document’ can be issued to the ‘stateless persons’ who leave the ROK (Article 16). It is not certain
whether the ‘stateless persons’ in this provision include both who were recognized as stateless by another
country and who are rendered stateless in the ROK. If it includes the latter case, the provision is problematic

because there is no legal procedure to determine or recognize a person to be stateless in the ROK laws.

The Refugee Act also mentions ‘stateless persons’ in relation to the definition of refugee (Article 2), that is in
line with the 1951 Convention.'® Thus, the current laws of the ROK recognize only the stateless persons who

are also refugees.

The Nationality Act has a particularly meaningful provision in relation to the reduction of stateless persons.
While the law generally accepts jus sanguinis principle in relation with the nationality, it exceptionally applies
Jjus soli approach to the child of stateless or unknown parents. Article 2(1) stipulates that ‘a person who was
born in the ROK, if both of the parents are unknown or have no nationality’ shall be a national of the ROK at
birth. Article 2(2) provides that ‘an abandoned child found in the ROK shall be recognized as born in the ROK’;
thus, it is also eligible for the ROK nationality. These two provisions have been in the Act since the introduction
of'the Act in 1948. Although the ROK is not a party to the 1961 Convention, these two provisions are a reflection

of customary international law on the reduction of statelessness.

The Nationality Act of the ROK also provides several ways to attain the ROK nationality other than by the birth
to the parents of ROK nationality. Foreigners, including stateless persons, may attain the ROK nationality by
‘naturalization’ (Article 4) or ‘reinstatement of nationality’ (Article 9) if they are a former ROK national. The
‘persons with undetermined nationality’ may obtain the ROK nationality through the ‘determination of

nationality’ (Article 20) procedure. However, this is still not a procedure that determines whether a person is

17 This situation is compared with the ROK’s implementation of the 1951 Convention. Both the Refugee Act and Immigration Control
Act stipulate the definition of refugee by reaffirming the definition in the Convention.
'8 Article 2 The terms used in this law are defined as below.

1. “Refugee” means a foreigner who owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion is unable or unwilling to avail himself of the protection of the
country of his or her nationality; or a stateless foreigner owing to such fear is unable or unwilling to return to the country
where he or she resided before entered the ROK (hereinafter “the country of habitual residence”).
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stateless or not, but rather of determining whether ROK national or not. Thus, if a person is determined not to

be a non-ROK national, he or she is not determined whether a nation of another country or stateless.

2.3.3 Initiatives to improve the status of stateless persons in the ROK

Since the mid-2000s, there have been efforts of UNHCR, civil societies and some politicians to resolve the
statelessness of stateless persons in the ROK and to improve their status and rights. Among other groups of
stateless persons, those who rendered stateless due to the conviction of ‘sham marriage’ drew the most attention

of the public.

With the support of civil society groups, National Assembly Member Mr Kim, Choon Jin proposed three draft
bills to resolve the statelessness of those who rendered stateless due to the conviction of ‘sham marriage’. First,
the Bill of Partial Amendment of the Nationality Act proposed that the persons who have formed family relations
after acquiring nationality or resided in the ROK for more than 5 years should be allowed to maintain their ROK
nationality, even though they are subject to the revocation of nationality. Second, the Bill on Special Cases
concerning the Loss of Nationality proposed that those who obtained the ROK nationality through marriage
before the amendment of the Nationality Act in 1998 should maintain their ROK nationality even though they
were convicted of ‘sham marriage’ on the humanitarian ground, if they gave birth to a child of ROK nationality
or formed a family. Third, the Bill of Partial Amendment of the Immigration Control Act proposed that the
persons whose applications for the reinstatement of nationality were declined shall be still granted status of

sojourn and allowed to apply for general naturalization.

The ROK government, however, was against the proposed bills, because the favourable treatment to the convict
of ‘sham marriage’ is unfair to other foreigners who have lawfully stayed and waited for the opportunity of
naturalization. The Ministry of Justice of the ROK was also concerned that it would imply that the government
endorses and encourage such ‘illegal acts’ as ‘sham marriage’. On the other hand, civil societies claim that the
Korean government is partially responsible for the statelessness that occurred due to the inadequate legal
provisions before 1998. Others evaluated these bills are not appropriate for the actual resolution of the
statelessness: although they may accord the prolonged legal stay of the stateless persons until they apply for
ROK nationality, they still do not provide any solution to those who would be rejected to the naturalization in

the end (Chung et al. 2009).

Nevertheless, all the three bills failed to pass and were abrogated with termination of the 18™ session of the
National Assembly. Instead, with the endeavours of civil society groups, the Ministry of Justice granted the
‘family visitation (F-1)’ visas to the stateless persons of ‘sham marriage’ cases (details will be discussed in

Section 3.1).
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In 2011, the National Human Rights Commission of Korea issued several policy recommendations to relevant
government authorities on ‘Measures for the Promotion of Human Rights for Persons who rendered Stateless
due to Sham Marriage’. The recommendation suggested that the Minister of Justice should take measures
including the revision of domestic laws in order to ensure the status and rights of stateless persons as provided
by the 1954 Convention. It also recommended the Minister of Foreign Affairs and Trade to issue travel
documents for them, and the Minister of Health and Welfare to add stateless persons to the list of the Medical

Expenses Benefit Project.

In 2012, the Commission published the Guidelines on Human Rights of Migrants ‘to promote social
understandings on migrant rights and to prevent violations likely to occur during the draft of policy and laws.’
The guidelines include stateless persons in the list of major migrants group staying in the ROK. For the
promotion of human rights of stateless persons, the Commission prioritized three measures to be taken for the
protection of stateless persons: ‘(1) to revise the relevant legislations and system to prevent human rights
violations of those who rendered stateless as a result of loss of nationality, etc; (2) to prevent babies and children
from being stateless; (3) to ratify the Convention on the Reduction of Statelessness for the comprehensive

guarantee of the human rights of stateless persons’ (National Human Rights Commission of Korea 2012).
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3 Stateless Persons and Population related to Statelessness in
the ROK

This chapter reviews the profiles of the population that this study concerns in relation with statelessness. Many
of them are already discussed by media or academics in the context of statelessness, but without serious
examination of their legal status in line with international standards on statelessness. Thus, this chapter seeks to

identify such groups of population and to examine their status.

3.1 Revocation of naturalization on the ground of immigration fraud: ‘sham

marriage’

3.1.1 Revocation of naturalization on the ground of ‘sham marriage’

The first group of stateless persons, examined by this study, is found in the context of the marriage between a
ROK national and a foreign national and subsequent acquisition of ROK nationality by the spouse of ROK
national.'” They had to give up their nationality of origin state in order to attain the nationality of ROK through
naturalization by marriage. However, their marriages were recognized by the ROK government as ‘sham
marriage’ and, consequently, their nationality was cancelled. Due to the difficulties in the reinstatement of their

former nationality, they fell into statelessness.

In principle, the Nationality Act of the ROK does not permit dual-nationality. Thus it requires an individual who
attain the ROK nationality through naturalization to renounce the previous nationality (Article 10(1)). Before
the ROK permitted some exceptional cases of dual-nationality in 2010, all foreign spouses of ROK national

who wanted to attain ROK nationality before 2010 had to give up their previous nationality of origin state

19 International marriages in the ROK started increasing since the 1990s, then dramatically increased from the early 2000s. According
to the statistics, the number of international marriages was 5,534 in 1992, but reached 14,523 in 2001, and 42,356 in 2005. It decreased
slightly since then and reached 15,341 in 2020. In 2020, there are 168,594 marriage immigrants and another 6,717 acquire Korean
nationality by naturalization (The Ministry of Justice, 2020). The most common form of the international marriage in the ROK is done
in a form of a husband who is a national of the ROK marrying a foreign wife. In terms of the nationalities of wives, the majority was
from China by 2005, but the number of Vietnamese wives significantly increased since then (National Statistical Office).
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regardless the nationality law of their origin state.

Some of the marriages were, however, ruled to be ‘sham marriage’ by the Supreme Court of ROK. Subsequently,
the ROK government (Ministry of Justice) revoked the permission of naturalization, and the spouses of ROK
nationals lost their ROK nationalities. However, some of the spouses of ROK nationals whose ROK nationalities
were cancelled could not reinstate their previous nationality and still live in the ROK in the situation of

statelessness (see Case 1).

Case 1 ‘Sham marriage’ decision leading to statelessness

H, former Chinese national, married a man of ROK nationality on paper only through a marriage broker and
came to the ROK in February 1998. A month later, she voluntarily renounced her Chinese nationality in order
to acquire ROK nationality. However, in July 1998, the broker was arrested and charged of assisting sham
marriages. The sham marriage of H was revealed during the investigation of the broker. She was arrested for
the charge of sham marriage but later was released on bail. She didn’t realize her ROK nationality was cancelled
until she was again arrested at Incheon Airport before she tried to go to China for travel in 2005. She was again

released on bail. She still lives in the ROK without the nationality either of ROK or China.

3.1.2 The lack of appropriate procedure on the deprivation of nationality before 2006

Before 2006, there was no legal procedure on the revocation of nationality in the ROK. When an individual who
acquired ROK nationality through marriage was convicted of ‘sham marriage’, the Ministry of Justice requested
family register office to expel the person from his or her family register. The ROK adopts jus sanguinis
nationality system, and the family register was the only official document that proves the nationality of its

nationals.

Nevertheless, the cancellation of the nationality was never reported to the individual concerned, because there
was no such official procedure. Many of those who were convicted of ‘sham marriage’ did not realize that they
lost their ROK nationalities until they were found at immigration control of airport. Moreover, the information
that the person was expelled from his or her family register was not shared by other government agencies, so

the person could live in the ROK for several years without any problem (see Case 2).
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Case 2 Lack of appropriate procedures for the deprivation of nationality

O attained the ROK nationality in March 1996 after marriage with a Korean national who she met through a
broker in China. The broker was, however, arrested in 1999 with the charge of organizing sham marriages. Being
one of the broker’s clients, she was also arrested and convicted for false documentation with a suspended sentence
in February 2000. However, she never realized her ROK nationality was annulled because nobody informed her
so. It seemed even though her nationality was supposed to be annulled by the court decision; no administrative
measures had taken in that regard. Her ROK passport was still valid, and she could even travel to China for three
months in 2002 after the probation period with the ROK passport. All of sudden, she was arrested by immigration
officials and detained in March 2003 for being ‘illegal foreigner’. Finally, she was informed that her ROK
nationality was annulled. She was detained for 8 months and 15 days, and temporally released after paying the
deposit of 10 million Korean Won. It has been already quite long time since she lost her Chinese nationality, it
seems impossible to recover it. Now, she lives in the ROK with F-1 (Family visitation) visa that has to be renewed

every two years.

The ROK government’s practice of the revocation of the nationality without appropriate legal procedure before
2006 should be considered primarily against the prohibition of the arbitrary deprivation of nationality, that is
considered as a general principle of international law.”® It can be considered as the arbitrary deprivation of
nationality not only because it did not comply with minimal procedural and substantive standards, but also did
not safeguard the persons against becoming stateless. It should be recognized that the persons who lost their

ROK nationalities due to the arbitrary procedures before 2006 remain stateless.

In 2006, the ROK government introduced the procedural provisions for the revocation of nationality only in a
ministerial ordinance, namely, Ordinance of the Ministry of Justice on Nationality Affairs. Later, the provisions
on the procedures of the revocation were legislated as an article of the Nationality Act in 2010.%" These
provisions show considerable improvements in the procedural and substantive aspects with regard to deprivation

of nationality. However, it is still problematic that the Act fails to stipulate an appropriate chance to appeal

20 For the international standard on the arbitrary deprivation of nationality, see UN Human Rights Council (2009), ‘Human rights and
arbitrary deprivation of nationality, Report of the Secretary-General’ (A/HRC/13/34) and UN Human Rights Council (2012), ‘Resolution
adopted by the Human Rights Council, Human rights and arbitrary deprivation of nationality’ (A/HRC/RES/20/5).

21 The Nationality Act of the ROK provides that ‘the Ministry of Justice may revoke permission or adjudication of a person who has
obtained permission of naturalization, reinstatement of nationality or adjudication of nationality by false or other wrongful means’
(Article 21). The Enforcement Decree of Nationality Act specifies the cases of ‘false or other wrongful means’ that may become the
grounds of the revocation of naturalization: (1) ‘a person who forges or falsifies evidential documents on status relationship for the
purposes of obtaining permission for naturalization, ..., or a person who is found guilty by submitting forged or falsified evidential
documents; (2) ‘a person who has attained the nationality ... on the ground of marriage, adoption, etc., but is found guilty due to an act
... which is a ground of the attainment of nationality’; (3) ‘a person for whom the judgment of invalidity or revocation becomes final
and conclusive in respect of legal relation which is a ground of the attainment of nationality’; (4) ‘any other person who has a serious
defect in respect of permission for naturalization ...” (Article 27(1)). The Decree also provides that ‘the Minister of Justice shall ...
provide the party concerned with an opportunity to explain’ (Article 27(2)).
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against the government’s decision. Although the Enforcement Decree of Nationality Act provides ‘the party
concerned with an opportunity to explain’ (Article 27(2)), there is no procedure on the re-examination of a case
or reversal of a decision. In 2008, several politicians of the ROK proposed the amendment of the Nationality
Act to introduce the ‘Committee on the Deprivation of Nationality’ composed of independent experts.*

However, the Bill was never passed by the National Assembly.

It is important to recognize that there is still a general principle of international law that statelessness ought to
be avoided, even if State parties to the 1961 Convention are permitted to deprive an individual of nationality if
that nationality has been obtained by fraud. even in the case where it renders that person stateless (Article 8(2)).
In the case of the deprivation of nationality, in order to comply with the general principle, there should be efforts

to facilitate the individuals reacquiring their previous nationality.

3.1.3 The claims of inappropriate decision of naturalization revocation

Some stateless persons whose ROK nationalities were annulled due to the conviction for ‘sham marriage’
claimed that the rulings of sham marriages by the Ministry of Justice or the Courts were unjust and unfair (see
Case 3). In the late 1990s, the court decision on the ‘sham marriage’ was made on the sole ground of ‘whether
a party of the marriage paid a procuration fee to a broker’, without thorough investigation of the intentions of
the both parties of marriage (Park 2009). There are several elements to be examined in order to rule a marriage
to be ‘sham marriage’: whether both parties agreed to the ‘sham marriage’, whether each party of the marriage
disguised their intention on marriage, whether the marriage broker intended to make it ‘sham marriage’, and so
on. However, some stateless persons argue that the investigation on their cases was never thorough and enough,

accordingly the court decisions were unjust and unfair (Park 2009).

Case 3 Claiming the unfairness of the Court decision on ‘sham marriage’

L married a ROK national married through a broker and acquired the ROK nationality. The broker was convicted
of organizing sham marriages, and she and her husband were also summoned to appear before the court. When
they appeared before the court, L’s husband could not answer the judge’s question properly due to his psychiatric
disorder. The court ruled their marriage to be ‘sham marriage” in August 1998. She was informed her ROK

nationality was annulled only in 2006, even though she still maintained a marital relationship with her husband.

22 “The Bill of the Partial Amendment of Nationality Act, proposed by Member of National Assembly Kim, Choon Jin’(24 November
2008).
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Since then, she has submitted petitions to the Minister of Justice, the National Human Rights Commission, and
the President, but no one could resolve the problem. Later, she was granted of ‘F-1 (family visitation)’ visa
together with other people who rendered stateless by the court judgments. Later, she was granted of ‘F-6 (spouse

of a Korean national)’ visa after her marital relationship was recognized, but she has to renew the visa every 3

years.

3.1.4 The lack of access to the reinstatement of nationality by the origin states

When the ROK nationalities of the spouses of ROK were annulled due to the conviction of ‘sham marriage’, a
way they could avoid the statelessness may be to recover their previous nationality of origin states. However,
the restoration of their previous nationality was impossible for some of the stateless persons due to the lack of

access to appropriate authorities or consular service of their origin state.

According to the official immigration statistics, the majority of the ‘marriage migrants’ who married ROK
nationals either formerly held or still hold Chinese nationality (Korean Immigration Service 2012). The majority
of the Chinese marriage migrants are those who have Korean origin, so-called ‘Joseonjok’; and it is also known
most of the persons who rendered stateless belong to this group.?® This section reviews the legal provisions of

the origin state and their implementations with regard to the reinstatement of nationality.

The nationality law of China basically does not permit double nationalities (Article 3). It provides that a national
of China who has attained the nationality of a foreign state will lose the nationality of China at the time of
attainment of the foreign nationality (Article 9). Thus, the Chinese ‘foreign spouses’ of Korean nationals,
including those who have Korean origin, lost their Chinese nationality automatically and ‘without grace period’

after they acquired the ROK nationalities.

The nationality law of China permits the reinstatement of nationality: ‘a person who has lost the nationality of
China may re-attain the nationality if there is a valid reason’ (Article 13). When a former Chinese national re-
attain his or her Chinese nationality, the foreign nationality that the person previously attained should be
cancelled. The Ministry of Public Security of China stipulates the government agencies in charge of receiving
the application for nationality reinstatement are both the municipal Public Security Bureaus and ‘diplomatic
missions in overseas countries’. Therefore, those who live in the ROK may submit the application for the

reinstatement of nationality to the embassy or consulate of China in the ROK.

Nevertheless, although the Ministry of Public Security of China designates diplomatic missions to receive the

23 The authors of this study interviewed 7 persons who rendered stateless due to the conviction of ‘sham marriage’; and all of them
belonged to this ethnic group.
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applications, the Ministry of Foreign Affairs of China does not have any specific regulation in this regard.
Therefore, it is not known whether the diplomatic missions implement the policy in practice. The Chinese

Embassy in the ROK does not make any related information publicly available (Kim, 2011a).

According to the testimony of an official of the Ministry of Justice of the ROK, the Chinese Embassy in the
ROK accepted the applications of the reinstatement of nationality until the early 2000s; however, it stopped it
in the mid-2000s. The Ministry of Justice once requested the Chinese government to reinstate the nationality of
the stateless persons including H (Case 1); however, reportedly, the Chinese government adhered to strong stand
that ‘the cancellation of nationality is an outcome of individual’s unlawful act and the problem of individuals,
thus, the Chinese government would involve itself in the problem’ (Kim, 2009). A staff of NGO working on the
advocacy of ‘Joseonjok’ in the ROK argued that it would be almost impossible for the stateless persons to
reinstate their Chinese nationality, considering the high-handed attitudes of the Chinese Embassy.** According
to him, the strong stand of the Chinese government against the permission was, to some extent, affected by the
delay in the application of reinstatement of nationality that was caused by either the belated notice of the ROK
government or the stateless persons’ reluctance to apply the reinstatement. He also argued that only those who
maintained a second set of nationality registry in China by illegal methods could manage to avoid becoming

stateless after they lost ROK nationalities.

The complicated procedure of the applications for the reinstatement of nationality is also pointed out as a reason
why the stateless persons were reluctant to apply for it (Kim, 2011). It is argued that the requirement of
documents and the procedures of applications vary from local Public Security Bureaus to other local Bureaus,
so it is difficult for the stateless persons to understand the requirement for their origin locality. The authority-
in-charge often requires the passports and evidence of residence from the state of residence for the application
of the reinstatement; however, they were also difficult to obtain for the stateless persons who also became

undocumented.

3.1.5 The prevention of ‘sham marriage’ and still-remaining problems of statelessness

Before 1998, a ‘foreign woman’ who married the ROK national could acquire ROK nationality automatically
and immediately after the marriage with the condition of losing her original nationality within 6 months.
However, this rule did not apply to ‘foreign man’ who married the ROK national due to the strict patriarchal
principle of the then Nationality Act. Thus, marriage was a relatively easy way for female migrants who wanted

to acquire ROK nationality, while there was a very limited number of routes to the migration to the ROK for

24 An interview that was conducted on 7 October 2012.
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female migrants. After the ROK government realized the problems of ‘sham marriage’, it made a considerable
amendment in the Nationality Act in December 1997 as a measure to prevent the ‘sham marriages’. Many of
the ‘foreign spouses’ who rendered stateless due to the conviction of ‘sham marriage’ acquired the ROK

nationality before the amended Nationality Act entered into force in June 1998.

The Nationality Act has changed toward increasing the requirement for naturalization. The amendment of the
Act in 1997 required foreign spouses of a ROK national to sustain domicile in the ROK ‘for not less than two
and a half years consecutively under the state of marriage’ or to stay in marriage for three years and sustain
domicile in the ROK “for not less than one year consecutively under the state of marriage’ before he or she ‘may
obtain permission of naturalization’ (Article 6). Meanwhile, the ROK introduced a protective measure to prevent
the foreign spouses from missing the chance to acquire nationality due to unavoidable reasons. In 2004, the Act
was again amended to allow the foreign spouses ‘who was unable to make a normal married life due to a death
or missing of one’s spouse and without any reasons attributable to oneself” or ‘who is bringing up or is to bring

up a minor born by the marriage’ even though they could not continue the marriage.

While the ROK making naturalization more difficult, it has gradually eased access to labour migration for
Chinese migrants of Korean origin. The increase of ‘sham marriages’ and consequent statelessness needs to be
understood in the context of international migration trends from China to the ROK for the last 20 years. Since
the establishment of diplomatic relations between the two states in 1992, there have been influxes of Chinese
migrants to the ROK, including the ‘Joseonjok’, for the purpose of being engaged in low-skilled wage work.
However, the government had maintained restrictive policies against them until the mid-2000s because of their
economic purposes. In September 1999, the ROK introduced the Act on the Immigration and Legal Status of
Overseas Koreans and provided preferential treatments to Korean diaspora who wanted to come to the ROK;
however, the Act was still discriminatory against the Korean diaspora with Chinese or CIS nationalities. Later,
the ROK government included the nationals of the two states in the subject of preferential immigration policy;
and introduced labour migration policy allowing the Korean diaspora with Chinese or CIS nationalities to freely

engage themselves in wage work, namely Visit and Work Programme.

In 2010, the ROK government made significant efforts for the reduction of stateless persons due to the
conviction of ‘sham marriage’. First, the ROK government also introduced the policy that partly permits dual
nationality. By the amendment of the Nationality Act in 2010, the ROK allowed exceptional cases where
individuals may retain their other nationality with the condition that they vow their intention not to exercise

their other nationality in the ROK. These exceptional cases included the case of naturalization as the spouse of
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ROK national (Article 10(2)).” This was a significant improvement of the Act in relation with the prevention
of statelessness. The foreign spouse of a Korean national is now able to acquire ROK nationality without giving

up his or her nationality of origin state, unless the rules of origin state still require one to do so.

Second, the Ministry of Justice introduced a provision to allow ‘exceptional cases’ on the basis of humanitarian
consideration for ‘the persons who acquired the [ROK] nationality by marrying a [ROK] national before 14
June 1998 and renounced his or her original nationality, and rendered stateless due to that reason’ (Article 12
Ordinance of the Ministry of Justice on Nationality Affairs). If such a stateless person resolves his or her
condition of illegal sojourn by attending the investigation on immigration offence and by paying relevant penalty,
he or she may apply for the attainment of nationality by naturalization or the reinstatement of nationality. During
the period of application, the applicants may be granted of ‘F-6-1 (spouse of a Korean national)’ visa®® if he or

she continues the marital relationship with a [ROK] national, or ‘G-1 (miscellaneous)’ visa if not.

The ROK government’s policies of strengthening the requirement of naturalization, easing labour migration for
Chinese migrants of Korean origin, and allowing multiple nationalities had effects on preventing ‘sham
marriages’ and consequently reducing ‘statelessness’. The recent measure to allow the stateless persons, due to
the conviction of ‘sham marriage’, who had attained the ROK nationality before 1998, is a significant
improvement for the reduction of statelessness by granting them the opportunity to restore their nationalities.
However, this opportunity is limited to those who attained the ROK nationality automatically by marriage before
June 1998. Reportedly, several stateless persons who attained the nationality after 1998 but were rendered
stateless due to the conviction of ‘sham marriage’ are still found (Chung et al. 2009), but there is no way for

them to resolve their stateless situation.

3.2 Returning former nationals who rendered stateless in Russia

Reportedly, there are significant number of stateless persons with Korean origin in the CIS countries and Japan.
The migratory trajectory of the Korean diaspora in this region is closely related with the history of colonization,
independent and division of the Korean nation. The stateless persons in these countries are not generally within

the scope of this study because their residence is out of the ROK. However, the considerable numbers of the

25 Other exceptional cases are the reinstatement of ROK nationality for special contribution to the country, the reinstatement after being
adopted by foreign national, and the reinstatement after turning to 65 years of age.
26 Before May 2014, it was F-2-1 (residential) visa.
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stateless persons come to the ROK for the acquisition of the ROK nationalities or for the visit to families. This

section examines the stateless persons of Korean origin who return to the ROK.

3.2.1 Stateless persons with Korean origin in CIS states

Throughout the late 19" century, poor Joseon®” farmers migrated to Northeast China or the Russian Far East for
the cultivation of wasted land. They were followed by independent movement activists who organized armies
in exile during the colonial rule. When Japan occupied Manchuria by building a puppet state, more than 250,000
Koreans were forced to migrate for development projects, while another 250,00 were considered as voluntary
migrants (T. Kwon, 1996 as cited in Yoon 2012, 414). While the Koreans in Chinese area built Joseonjok
communities in the Northeast Chinese provinces, the majority of those in the Russian area were forcefully

relocated to Central Asian republics in 1937 under the USSR rule, where they built Koryoin communities.

When the USSR was dissolved and succeeded by the CIS, at least 280 million people lost their citizenship due
to the gaps in the nationality laws and practices of the newly independent states (Faruharson 2011). The majority
of Koryoin also rendered stateless, and many of them reportedly remain so.® The ROK government reports
there are 479,310 Korean diaspora who do not hold the ROK nationality throughout the CIS states; and the
majority of them live in Russia, Uzbekistan, Kazakhstan, Kyrgyzstan and Ukraine (Ministry of Foreign Affairs
2013). Despite the official data, the estimations on the number of stateless persons vary: a study estimates there
is as many as 10 percent of extra stateless ethnic Koreans who were not included in the above figure (Lee 2012a);
another study estimates there were 40,000-50,000 stateless ethnic Koreans in Russia and another 20,000 in
Ukraine in 2004 (Chung et al. 2009). They are considered to be related with the ‘re-migration’ of the Koryoin
from the Central Asian republics to Russia and Ukraine before and after the resolution of the USSR. Reportedly,
there were some initiatives to respond the statelessness problems in Russia and Ukraine (e.g. Uehling 2004, Lee
2012a), but it is not known how many stateless ethnic Koreans could attain the nationalities (Lee 2012a).
According to an NGO supporting the Koryoin, it is almost impossible for the stateless Koryoin to enter the ROK

with the status of a stateless person.”’

This study rather focuses on those who remained in the Far East Russia, namely the Sakhalin area during the

forced relocation, because many of them sought to migrate to the ROK and currently reside in the ROK. The

27 Joseon is the name of kingdom in Korean peninsula before the Japanese colonization between 1910 and 1945, and the establishment
of the Republic of Korea and the Democratic People’s Republic of Korea in 1948.

28 The main reasons were understood as: 1) they lost their nationality because they could not re-issue the former Soviet Union passport,
or could not reapply for the nationality of newly established state; 2) they have lost their identification document including passports; 3)
they could not go through appropriate migration process and became illegal migrant (Lee, 2008: 15).

29 Interview via email with a representative of an overseas-Korean supporting NGO (21 December2012)
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stateless persons of Korean origin in Sakhalin Island are mostly the victims of the forced migration during the
Second World War. Between 1938 and 1944 under Japanese colonial rule, 43,000 Koreans were conscripted to
the Japanese-occupied Sakhalin area for forced labour (Loh 1991). After the Second World War, Sakhalin Island
was re-occupied by the USSR, but the Koreans failed to return home due to the lack of diplomatic efforts of the
then US Military Administration in the southern part of Korean peninsula and the USSR (Lee 2012a).

After the Second World War, the nationality of the Empire of Japan that was attached to Korean people by 1910
Japan-Korean Annexation Treaty was annulled; and Korean people were supposed to restore their Joseon
nationality by the rule of the US Army Military Government in Korea. However, this did not apply to the ethnic
Koreans in the territory of the USSR. Later, USSR offered them to acquire either USSR nationality or DPRK
nationality, but some of the ethnic Koreans refused either option because they claimed to be the nationals of the
ROK. In fact, most of them were from the southern part of the Korean peninsula. During the Cold War period,
however, they could not have any access to the ROK government; consequently, they were rendered stateless.
Since then, there was remained stateless for five decades. According to an estimation of ROK’s information
agency in 1989, 5 per cent of 35,191 ethnic Koreans in Sakhalin were stateless while others were the nationals

of either USSR or DPRK (Loh 1991).

It was only in 1990 when the governments of ROK, Japan and the USSR agreed to repatriate the ethnic Koreans
who want to return to the ROK. In 1992, the first 76 permanently returned to the ROK through the arrangement
of National Red Cross of the ROK and Japan; reportedly, 46 of them were stateless.*® Since then, 4,189 ethnic
Koreans returned to the ROK, while 190 more are planned to return by the end of 2015.3' However, National
Red Cross of the ROK states there are no stateless persons at least among the recent returnees.’” They are all
the first generations who were born or lived in Sakhalin before 15 August 1945% and their spouses or children
with disability. According to a recent news report, there are still 20 to 30 more stateless ethnic Koreans in

Sakhalin, who are mostly the second or third generations of the victims of the forced migration.**

3.2.2 The reinstatement or determination of nationality of the returning ethnic Koreans
in Russia

When the Nationality Act of the ROK was introduced in 1948, the nationals of Joseon, which was succeeded

3076 Sakhalin returnees return permanently’, The Kyunghyang Shinmun, 30 September 1992, page 22.

31 “The permanent return of the first generation of Koreans in Sakhalin finishes next year, as agreed between Korea and Japan®, The
Yeonhap News, 2 June 2014 (http://www.yonhapnews.co.kr/bulletin/2014/05/30/0200000000AKR20140530069300371. HTML).
32 A telephone interview with a staff in charge of the issue, 5 June 2014.

3 The date when Korea became independent from Japanese colonial rule.

34 ‘Sakhalin Koreans file suit for S. Korean nationality’, The Hankyoreh, 15 February 2014
(http://english.hani.co.kr/arti/english_edition/e_international/624286.html).
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by the ROK, automatically attained the ROK nationality (Kim 2008). Since the ROK adopted the jus sanguinis
principle, the ROK nationality also applied to the Joseon nationals and their decedents in the overseas country,
unless they renounced their ROK nationalities. The Nationality Act also provides ‘a foreigner who was a national
of the ROK may attain the nationality of the ROK by obtaining permission for the reinstatement of nationality’
(Article 9). If the ethnic Koreans hold Russian nationality, they may apply for the reinstatement of nationality
or may be considered as ‘dual nationality’ considering their attainment of Russian nationality was not voluntary
in essence (Loh 1991). If they hold the DPRK nationality, they are automatically considered as the national of
the ROK according to the Constitution of the ROK.* If they did not attain any nationality, they should be
considered as the nationals of the ROK according to the Nationality Act. However, the stateless ethnic Koreans

in Sakhalin are still stateless according to the 1954 Convention, before the ROK recognizes them as its national.

When the ethnic Koreans from Sakhalin has proof of former ROK nationality, they can attain the ROK
nationality through the reinstatement of nationality process (Article 9 of the Nationality Act). The Ordinance of
the Ministry of Justice on the Reinstatement of Nationality for Overseas Korean who Holds Foreign Nationality,
etc. of the Ministry of Justice stipulates that this process applies to the overseas Korean ‘who migrated from the
Korean peninsula and its adjacent islands to China, etc. or is born in China before 1 October 1949’ or ‘his or
her lineal descendants’ (Article 2). The ‘overseas Korean’ includes the foreign national or stateless persons who
have held ‘the nationality of the Republic of Korea (including those who had emigrated abroad before the
Government of the Republic of Korea was established) or as their lineal descendants’ as defined in Act on the
Immigration and Legal Status of Overseas Koreans (Article 2).>® The Ordinance also specifies that the required
proof of former ROK nationality is the family registration and related documents.>” The Ministry of Justice also
requires the foreign passport, travel document or other document that used for entering the ROK (Government
of the Republic of Korea 2014). No other substantive or procedural requirement is waived for the stateless

persons.

If the ethnic Koreans from Sakhalin does not have proof of former ROK nationality, such as a family registration
document, they have to apply for the determination of nationality process (Article 20 of the Nationality Act).
The Ministry of Justice determines ‘whether a person has attained or is holding the nationality of the Republic
of Korea’ in the case where such fact is unclear. This process determines whether a person is a Korean national

or not, not whether he or she is stateless. Article 24(3) of the Enforcement Decree of the Nationality Act specifies

33 Article 3 of the Constitution proclaims ‘the territory of the Republic of Korea shall consist of the Korean peninsula and its adjacent
islands’, which means the territory of the DPRK is considered as part of ROK territory.

3¢ This definition does not exclude stateless persons because the definition of ‘foreign national’ includes ‘any person who is not a national
of the Republic of Korea’ including the stateless persons (Article 2 of the Immigration Control Act).

37 Family registration document of himself or herself, family registration document of his or her parent and official documents proving
the relationship with his or her parents, family registration document of relative of same great-great-grandparents and official documents
proving the relationship with the relative, or other equivalent proof (Article 5).

31



Mapping Statelessness in the Republic of Korea

that the factors to be examined for the determination of nationality are ‘1. the applicant’s family line; 2. reasons
for immigration; 3. whether the nationality of the Republic of Korea is attained; 4. whether any records showing
the loss of the nationality of the ROK by reason that they voluntarily attained a foreign nationality after acquiring
the nationality of the Republic of Korea exist.” According to a study (Choi 2009), when ‘Sakhalin returnees’
apply for the adjudication of nationality, the government generally determines them as a national of the ROK.
This is because most applicants were already screened by the Ministry of Foreign Affairs and the National Red

Cross of the ROK before their arrival in the ROK.

The stateless ethnic Koreans often lack proof of former ROK nationality; thus, they have to rely on the
determination of the nationality process rather than the reinstatement process. Nevertheless, the application for
the determination of nationality has to be submitted to ‘the head of an immigration office, etc.” (Article 23 of
the Enforcement Decree of the Nationality Act), while the application for the reinstatement of nationality process
is permitted to the person ‘who has a domicile overseas’ (Article 25 of the same Decree). The Ordinance of the
Ministry of Justice on the Reinstatement of Nationality for Overseas Korean who Holds Foreign Nationality,
etc. even stipulates ‘only those who legally enter and stay in the country may apply for the reinstatement of
nationality or naturalization’ (Article 4). These provisions seriously limit the accessibilities of the stateless
ethnic Koreans in Sakhalin who seek to apply for the attainment of ROK nationality, and it is even worse for
the second or third generations. Although the ROK government and the National Red Cross of the ROK
currently organize the repatriation of the first generation of the ethnic Koreans in Sakhalin, the second or third
generations may apply for the attainment of the ROK nationality only after they manage to enter the ROK.

However, this is extremely difficult for stateless persons (see Case 4).

This issue of the accessibility of the determination of nationality should be seriously considered as being against
the 1954 Convention. It causes serious barrier for some stateless persons who seek to apply for the attainment

of ROK nationality in practice.*®

Case 4 Limited access to nationality determination process for stateless persons

Kim, Myung Ja, 60-year-old, has been stateless for her whole life. Her father was conscripted to South Sakhalin
in 1938, and passed away in 1977 leaving a will ‘Never attain Russian nationality’. Her elder brother attained
the ROK nationality after he permanently returned to the ROK through the repatriation programme in 2009, that

was possible because he was born before 15 August 1945. However, Kim, Myung Ja could not be invited to the

3 See the UNHCR Guidelines on Statelessness No.2: Procedures for Determining whether an individual is a Stateless Person
(HCR/GS/12/02).
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repatriation programme because she was born after 1945. She could not afford to arrange the trip to the ROK to
apply for the determination of her ROK nationality. Instead, she decided to file a lawsuit against the ROK
government with the help of pro bono lawyers in the ROK, demanding the recognition of her ROK nationality.
The lawsuit began in August 2012, and the decision is expected in June 2014. Her two other siblings are still

stateless, t00.%

3.3 Returning the descendants of former nationals who rendered stateless in

Japan

3.3.1 Stateless persons with Korean origin in Japan

Before 1945, there were about 2.1 million ethnic Koreans who had been either conscripted for forced labour or
military or voluntarily moved for economic or educational reasons. During the Japanese colonial rule, they were
considered as the subjects of Imperial Japan according to the 1910 Japan-Korea Annexation Treaty. At the end
of the Second World War, about 1.4 million returned to their home and those who remained were registered as
foreigner with ‘Joseon (Chosen in Japanese) nationality’ by Order on the Registration of Alien of Japan (Heo

2012).

After the establishment of the ROK and the DPRK in 1948, the nationality laws of both states recognized the
‘Joseon’ people as its national (Kohki 2010). Although the majority of the ethnic Koreans in Japan had their
homes in the southern part of the Korean peninsula, 93,340 Joseon people voluntarily repatriated to the DPRK
through Agreement on Repatriation of Korean Residents between the Red Cross Societies of the DPRK and
Japan between 1959 and 1984 (Heo 2012). However, when the ROK and Japan established diplomatic relations
in 1965, Japan recognized the ROK as the only legitimate state in the Korean peninsula. Thus, from the
perspective of the Japanese government, the ROK nationality became the only legitimate one while Joseon
(Chosen) became a mere symbolic identity of stateless persons. Since then, many ethnic Koreans in Japan have
attained either the ROK nationality or Japanese nationality. However, some people maintained that their
nationality is that of Joseon (Chosen). Although the official figure is not revealed, it is estimated that some

30,000 - 60,000 people are registered as holding the Joseon nationality as their nationality under the alien

3 “Sakhalin Koreans file suit for S. Korean nationality’, The Hankyoreh, 15 February 2014
(http://english.hani.co.kr/arti/english_edition/e_international/624286.html).
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registration of Japan.*’

Since the DPRK still maintains the position that the Joseon people are its nationals, Joseon people may obtain
DPRK passport through the General Association of Korean Resident in Japan (pro-DPRK association of Korean
residents in Japan) under the authorization of the DPRK Foreign Ministry (Kohki 2010).* However, Japan does
not recognize the DPRK as a state; thus, those who hold DPRK passports are still categorized as Joseon people
by the Japanese government. Although the Japanese government maintains ‘Joseon’ as a category of nationality,
‘Joseon’ itself does not constitute nationality because Joseon does not exist as a state any longer; thus, the
government rather treats them as stateless persons. However, Joseon people holding the DPRK passport may
enter the DPRK freely,* although they still have to use travel documents issued by the Japanese government to
exit and return to Japan. In this sense, it is appropriate that Joseon people holding the DPRK passport should

not be categorized as stateless persons under international law.

While some Joseon people hold DPRK passports, others still reject the possibility of acquiring a nationality
whether ROK, DPRK or Japanese nationality on the basis that they consider ‘Joseon’, the undivided Korea, to
be their state of nationality and identity. Instead, they claim they will attain only the nationality of the ‘undivided

Korea’ in the future (see Case 45).

Case 5 Refusal of nationalities of 'divided Korea'

Well-known novelist and the first generation of Joseon people in Japan, Kim, Seok Beom argues for those who
came to and live in Japan as the subject of Joseon under the Japanese colonial rule, it is as natural to hold the
nationality of ‘Joseon’ as people in the ROK hold ROK nationality and people in the DPRK hold DPRK
nationality.” And, he claims ‘I do not accept the unjust reality of divided homeland. I do not support either South
or North Korea. Only unified Korea can grant me nationality.” His two daughters also maintain Joseon as their

nationality. Many second- or third-generation ethnic Koreans maintain it in order to keep the wills of the

40 <Joseonjeok: Who are they?’, The Yonhap News Agency, 12 December 2010,
(http:/news.naver.com/main/read.nhn?mode=L SD&mid=sec&sid 1=100&0id=001&aid=0004814696), accessed on 28 February 2013;
30,000~40,000 Korean-Japaneses who did not get the nationality of the ROK after the collapse of the Imperial Japan’. Kyunghyang
Shinmun, 9 December 2012 (http:/news.khan.co.ki/kh _news/khan_art view.html?artid=201212092339585&c0ode=940100), accessed
on 28 February 2013.

4l In fact, even the ROK nationals may acquire the DPRK passport. Both the DPRK and the ROK does not recognize each other as a
state, but recognize each other’s nationals as its nationals.

42 A research claims that it is known that the DPRK government requires Joseon people to obtain visa for the visit to the DPRK (Jin
2011). However, a Joseon people claim that she did not need DPRK passport because they were considered as ‘overseas citizen’. They
claim DPRK recognized their citizenship through the travel document and alien registration card that were issued by Japanese
government. (‘Forcing to obtain nationality is human rights violation. I will continue challenge it: story of Lee, Jeong Ae, a Korean
diaspora in Japan’, Ilda, 16 November 2011, (http://m.ildaro.com/a.html?uid=5548) accessed on 6 June 2014).

34




3 Stateless Persons and Population related to Statelessness in the ROK

deceased parents.*

Considering the consequences that follow from the ‘choice’ of ‘Joseon’ as their nationality to remain stateless,
it is not appropriate to consider them in the same way as persons who have renounced their nationality ‘as a
matter of convenience or choice’ or for the purpose of acquiring other nationality.* Some literature claim that
they are not to be considered as stateless on the basis that ‘they would be able to obtain protection from the
authorities through necessary procedures’ (Kohki 2010). However, if anyone imposes them to attain a nationality
other than ‘Joseon’, it will lead to serious violation of the right to freedom of conscience and expression that is
fundamental and inalienable human rights under international human rights law.** Considering the purpose of
the 1954 Convention is to pursue ‘the principle that human beings shall enjoy fundamental rights and freedoms
without discrimination’ and to endeavor ‘to assure stateless persons the widest possible exercise of these
fundamental rights and freedoms’ (Preamble), it is appropriate for the Contracting States to ensure the Joseon

people to enjoy the status and rights as prescribed in the Convention.

3.3.2 ROK’s contradictory treatments (1): recognizing Joseon people as ROK
nationals

The ROK also maintains that the Joseon people are the nationals of the ROK. According to the Nationality Act,

they may obtain their ROK nationality through the reinstatement or determination of nationality process or

through the naturalization process. If the Joseon people obtain the ROK nationality, they are not registered as

‘Joseon’ people but as ‘ROK national’ by the Japanese government. Thus, the Joseon people who want to

maintain their identity of state as ‘Joseon’ tend to refuse the ROK nationality.

When ethnic Koreas in Japan with Joseon identity intend to travel to the ROK, the government of ROK issues
‘travel document’ to use to enter the ROK territory. While the immigration-related matter of foreign nationals
of Korean origin is generally dealt with by Act on the Immigration and Legal Status of Overseas Koreans, the

immigration of stateless persons of Korean origin is covered by the Inter-Korean Exchange and Cooperation

43 ‘Joseonjeok: Who are they?’, The Yonhap News Agency, 12 December 2010,
(http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid 1=100&0id=001&aid=0004814696), accessed on 28 February 2013.
4 See presented Guidelines on Statelessness No. 3: The Status of Stateless Persons at the National Level (HCR/GS/12/03) , paragraphs
42-43.

4 Article 18 and Article 19 of Universal Declaration of Human Rights; Article 18 and Article 19 of International Covenant on Civil and
Political Rights; Article 5 of International Convention on the Elimination of All Forms of Racial Discrimination;

35



Mapping Statelessness in the Republic of Korea

Act of the ROK.*® The Article 10 of the Inter-Korean Exchange and Cooperation Act provides that if ‘an
overseas Korean*” who neither holds a foreign nationality nor the passport of the ROK” intends to travel to the
ROK, he or she shall carry a ‘travel document’ under the Passport Act of the ROK (Article 14). The Act also
implies the government should ‘guarantee’ the entry of such overseas Koreans by mentioning it in the title of

the provision.

The Ministry of Justice of the ROK reconfirmed the ROK nationality of Joseon people by presenting a legal
opinion in October 2010 that states ‘Joseon people in Japan is ROK national’.*® This official opinion was made
as a ground for the government to reject the application of long-term stay visa that was made by a Joseon people

having stayed in the ROK (see Case 6).

Case 6 ROK claiming a Joseon people to be ROK national as a ground of rejecting family visa

Lee, Jeong Ae is ethnic Korean in Japan with Joseon identity of state. She married a ROK national in October
2012 and made an application for ‘spouse visa’ (F-2-1).* The Ministry of Justice, however, rejected the
application because ‘Joseon people in Japan is considered to have the ROK nationality’ on the basis of
Temporary Ordinance on Nationality (Military Government Act No. 11) of 11 May 1948 under US Army
Military Government in Korea, Article 3 of the first and current Constitution of the ROK. Lee’s parents obtained
the ROK nationality and live in Japan with special permanent residence, but Lee rejects the ROK nationality
and adheres to Joseon identity of state. She claims ‘undivided Joseon is my homeland and Joseon identity is
everything about my life. I cannot give up my Joseon nationality until the day when South and North Koreas

are unified.””

Lee was allowed to have only three-month short-term entry permit, so had to continue her married life by
travelling between Japan and the ROK. In January 2012, her application for entry permit was rejected without

specific reason; and her husband presumes that ‘the rejection is influenced by the increased tension between

46 The major scopes of the Act are ‘the peace and unification of the Korean Peninsula’ and ‘reciprocal exchange and cooperation between
the area south and north of the Military Demarcation Line” (Article 1). The fact that this law governs the stateless persons with Korean
origin reflects the ROK government’s presumptions that they are more related with DPRK than other general overseas Koreans.

47 ‘Overseas Korean’ is defined as ‘Korean national residing abroad’ or ‘foreign nationality Korean’ ‘who, having held the nationality
of the ROK (including those who had emigrated abroad before the Government of the ROK was established) or as their lineal descendants,
have acquired the nationality of a foreign country’ by the Article 2 of Act on the Immigration and Legal Status of Overseas Koreans.

48 “The Ministry of Justice, “An overseas Korean in Japan with Joseon nationality is also a national of the ROK™”, The Yonhap News,
2 December 2010, (http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&0id=001&aid=0004799961), accessed on
28 February 2013.

4 Currently F-6.

30 ‘Lee, Jeong Ae, the 3™ generation of overseas Korean with Joseon identity’, The Yonhap News Agency, 7 September 2010
(http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&0id=001&aid=0004643695), accessed on 28 February 2013.
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South and North Korea.”! After being separated from her partner, she could get a one-month entry permit at the
occasion of the death of her father-in-law in April 2013.%% Reportedly, she is still travelling between the two

countries, and she was in the ROK in June 2014.%

There were controversies over the ROK government’s arbitrary practice with regard to the issuance of the ‘travel
document’ for ethnic Koreans with Joseon identity. It is often argued that the current Passport Act authorize too
broad discretionary power to the Minister of Foreign Affairs in relation with the issuance of the travel document
(Park 2008). The Enforcement Decree of Passport Act of the ROK provides the Minister of Foreign Affairs may
issue a travel document to, among the stateless overseas Koreans, ‘whom it is deemed necessary by the Minister
of Foreign Affairs to issue travel document’ (Article 16(5)). According to an official data that was obtained by
an NGO, most Joseon applicants could obtain the travel document between 2000 and 2007: 11 rejections out of
20,315 applications. However, the rejected cases began to increase to 7 out of 2,307 applications in 2008 and
jumped to 279 out of 1,497 applications in 2009. Since 2010, it is alleged that almost no travel document was
issued for Joseon people.>* Media interpreted that “this arbitrary restriction seems to be related with the internal

politics of South Korea and the relationship between South and North Korea.”>

The Joseon ethnic Koreans who applied for the travel documents argue that the ROK government sometimes
presses them to obtain the ROK passport. Upon a complaint made by a Joseon ethnic Korean in Japan, the
National Human Rights Commission of the ROK decided such practice ‘leads to pressing the victim to act
against his or her political belief or view” and ‘is the violations of the right to pursue happiness, the right to self-
determination in relation with the selection of nationality, and freedom of conscience against the Constitution
of the ROK’.*® Although it is not confirmed whether such practice continues, many Joseon ethnic Koreans

testified they experienced such pressures.’’

Sl My couple in separation, why does the ROK government do this to wus?’, Ohmynews, 31 January 2012.

(http://www.ohmynews.com/NWS_Web/view/at pg.aspx?CNTN_CD=A0001691196), accessed on 28 February 2013.

2 ‘My father-in-law’s  death allowed me to come back to Korea’, Tongil News, 24 April 2013
(http://www.tongilnews.com/news/articleView.html?idxno=102262), accessed on 6 June 2014.

3 ‘The will to implement 6.16 Joint Declaration in the middle of early summer’, Tongil News, 2 June 2014,
(http://www.tongilnews.com/news/articleView.html?idxno=107545) accessed on 6 June 2014.

3 “This stiff country shuts up the entry of Joseon ethnic Koreans in Japan’, The Kyunghyang Shinmun, 30 September 2010
(http://news.khan.co.kr/kh news/khan art view.html?artid=201009300016565&code=940100), accessed on 6 June 2014; ‘The
government refuses Joseon ethnic Koreans in Japan; and the Supreme Court supports it’, Pressian, 18 December 2013
(http://www.pressian.com/news/article.html?no=112573), accessed on 6 June 2014.

35 Joseonjeok: Who are they?’, The Yonhap News Agency, 12 December 2010,
(http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid 1=100&0id=001&aid=0004814696), accessed on 28 February 2013.
%6 ‘Human rights violation case caused by the pressure of obtaining nationality to a Joseon people in Japan® (National Human Rights
Commission of the ROK, Case: 09 Jin In 2583).

7 ‘Lee, Jeong Ae, the 3™ generation of overseas Korean with Joseon identity’, The Yonhap News Agency, 7 September 2010
(http:/news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&0id=001&aid=0004643695), accessed on 28 February 2013;
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3.3.3 ROK’s contradictory treatments (2): considering Joseon people as stateless

Upon the continuous rejection of the travel document for Joseon ethnic Koreans in Japan, a Joseon ethnic
Korean in Japan brought a legal suit against Ministry of Foreign Affairs of the ROK. During the trial process,
the Ministry of Foreign Affairs of the ROK claimed that ‘Joseon people are stateless, thus, required to abide by
immigration processes’; and this argument was accepted by the High Court of the ROK. In 2013, the litigation
was completed by the Supreme Court of the ROK re-confirming the decision of the High Court (see Case 7).

Case 7 ROK government recognizing Joseon people as stateless persons as a ground of rejecting travel

document

Chung, Young Hwan is third-generation Joseon ethnic Korean in Japan. He applied for the travel document at
ROK Consulate in Osaka in order to attend an academic conference in the ROK in 2009. Since he already had
experiences of visiting the ROK for other conferences, there was no reason why he would worry about the
permission. However, his application was rejected on the ground that ‘the police failed to examine his proof of
identification.” He challenged the decision of Ministry of Foreign Affair by bring the case to the court. The first
trial was decided in favour of him: Seoul Administrative Court decided the rejection of travel document was
made ‘without ground or beyond appropriate discretion’. However, the second trial reversed the decision: the
court accepted the claim of the Ministry of Foreign Affairs that ‘Joseon ethnic Korean in Japan is not a ROK
national but a stateless person; moreover, it is lawful to reject the applicant who is suspicious of linkage with
North Korea.” In 2013, the Supreme Court re-confirmed the decision of the High Court. Chung has never been

able to visit the ROK, but still often attend conferences in the ROK through video conference.

These cases reveal that the ROK government fails to hold a coherent position on Joseon ethnic Koreans in Japan.
The concept of statelessness was used with the intention of restricting the rights of the stateless persons, rather
than to protect their status in line with the 1954 Convention. This approach of the ROK led to significant

deteriorations of basic human rights of Joseon ethnic Koreans as presented in above cases.

‘Joseon  ethnic  Koreans in  Japan: reasonable  solutions’, The  Yonhap  News, 12 December 2010,
(http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&0id=001&aid=0004814698) accessed on 28 February 2013.
3 “The government refuses Joseon ethnic Koreans in Japan; and the Supreme Court supports it’, Pressian, 18 December 2013
(http://www.pressian.com/news/article.html?no=112573), accessed on 6 June 2014.
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3.4 Arrivals of ‘stateless’ asylum-seekers (1): Vietnhamese ‘boat people’

3.4.1 The arrivals of Viethamese ‘boat people’

Between 1975 and 1989, almost 3,000 Vietnamese asylum-seekers landed in the ROK. The first arrivals were
of those who were accompanied by the ROK nationals during the evacuation campaign of the ROK Navy a few
days before the ‘Fall of Saigon’ in 1975. There were 910 Vietnamese among the evacuees, many of whom were
the families or relatives of the ROK nationals (Chung 2009).%’ The second arrivals were 216 Vietnamese who

were rescued from drifting South Vietnamese navy vessel by a ROK cargo ship (Nho 2014).

Although the ROK government permitted the landings of the asylum-seekers, it did not permit them to settle
down in the ROK. Instead, the government accommodated all of them in an asylum-seeker camp that was run
by UNHCR and National Red Cross of the ROK. Those who were already in family or common-law
relationships with the ROK nationals could obtain the ROK nationalities, but most others were resettled to third
countries. Exceptionally, 49 stateless persons were permitted to settle in the ROK with long-term residence visas

(Chung 2009).%°

Since the first two arrivals in 1975, another 1,382 Vietnamese asylum-seekers arrived throughout the late 1970s
and the 1980s. They were all the ‘boat people’ who were rescued in the ROK’s territorial water or in the
international water by the ships heading to the ROK. They were all temporarily accommodated in the asylum-
seeker camp in the ROK. It is broadly understood that none of them were allowed to settle in the ROK. All were
resettled to third countries later without any exception before the closure of the asylum-seekers camp in 1993

(Nho 2013, Chung 2009).

However, according to news reports, several Vietnamese asylum-seekers who arrived after 1975 were found to
have still settled down in the ROK. They were Vietnamese females who had been in extramarital relationships
with ROK nationals and their out-of-wedlock children who were born in Vietnam, often known as ‘Lai Dai
Han’. Some of them were able to enter into the ROK by the invitation of the ROK national in relationship with

the person, but others arrived by boat. In some cases, they were found to be still stateless until the mid-1990s.

% Another study argues there were 823 Vietnamese based on a different source of data (Nho 2014).

0 Another study argues there were 51 people who settled down based on a different source of data (Nho 2014). However, the official
immigration statistics presents there were 49 stateless persons who entered the ROK in 1975, although it is not confirmed that this figure
shows the number of the Vietnamese asylum-seekers either.
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Their current whereabouts are not known (see Case 8).

Case 8 Out-of-wedlock children with Vietnamese origin rendered stateless

Hua Dao Thu arrived in the ROK with her three children in 1978 with the invitation of ROK national, Kim, the
father of the three children. When they arrived, they found Kim had already had a family in Seoul before he met
Hua in Vietnam. They survived on subsidies given by Red Cross and manual works. Since Kim refused to adopt
the children in his family registration, they remained stateless. Hua’s children managed to go to school with the
help of Red Cross. However, Hua’s daughter My Ngyung (Korean name is Kim, Jeong Yeom) was not entitled
to national achievement test for entering university because she was stateless. She could not even apply for the
university entrance test for foreigners, because universities did not recognize stateless persons as foreigners. In
1992, Seoul National University decided to accept stateless persons as foreigners; and My Ngyung could enter

the university.?'

3.4.2 ROK government’s ambiguous policy on the asylum-seekers

It is somewhat ambiguous whether the ROK officially categorized the Vietnamese asylum-seekers as stateless
persons or refugees. Since the ROK was already a State Party to the 1954 Convention, the acceptance of the
settlement of the 49 asylum-seekers may be considered as the implementation of the Convention. However,
there is no evidence or record that the ROK government made the decision on the ground of the 1954 Convention.
Instead, it seems to be appropriate to understand that the decision of the acceptance was made on the basis of

humanitarian or political considerations (Chung 2009), considering there was no more settlement after 1975.

The ROK government still recorded all the Vietnamese asylum-seekers as “stateless persons’.® This is closely
related to the ROK’s position in international politics. The ROK supported South Vietnam during the Vietnam
War as a ‘blood alliance’ of the United States. After the termination of the War, the ROK government refused
to recognize the Socialist Republic of Vietnam as a legitimate state. The Vietnamese asylum-seekers, who fled
after the break-down of South Vietnam, also refused it and still claimed to be South Vietnamese. The ROK’s

immigration statistics did not have either ‘Vietnam’ or ‘South Vietnam’ as a category of nationality; instead, it

o1 “After 14 years of living in father’s country, Miss Kim, Jeong Yeom could enter SNU. Vietnamese refugee girl, happy with the hope
of becoming a nurse’, The Kyunghyang Shinmun, 1 February 1992, page 21; ‘The sorrow of “stateless refugees” in their father’s country’,
Hankyoreh, 2 May 1995, page. 5.

©2 The immigration statistics of the ROK had the category of ‘South Vietnam’ (Wolnam in Korean) as a nationality until 1975. That
category disappeared from 1976; and ‘Vietnam’ began to appear as a nationality category in 1981.
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recorded them as ‘stateless persons’.

However, the government also often used the term ‘refugee (Nanmin in Korean)’ for this group of people. It
officially named the facility to accommodate the asylum-seekers ‘Vietnamese Refugee Protection Camp
(Wolnam Nanmin Bohoso in Korean)’ and also introduced ‘Guideline on the Treatment of Vietnamese Refugee’
in 1979 (Nho 2014). The media broadly used the term refugee to refer to this group of individuals. However,
the ROK had not yet ratified the 1951 Refugee Convention at that time; thus, did not have the obligation to
accept them as refugees. Accepting the 49 asylum-seekers of the first arrival was rather an exceptional case.
They were accepted not because of the state obligation under the 1951 Convention, but because of humanitarian

and political considerations they were all rescued by the ROK navy and related with the ROK nationals.

3.4.3 Ambiguity of the current status of the Vietnamese asylum-seekers

According to the statistics that were obtained by an immigration official, as of September 2012, there are still
97 people who are considered as ‘Vietnamese asylum-seekers’ and their descendants.®* Among them, 14 people
hold valid visas (i.e. F-1 (visiting and joining family) visa and F-2 (residential) visa), but others are known to
be ‘illegal stayers’ who did not obtain or renewed their visa in accordance with Immigration Control Act of the

ROK.

It is not known why the ‘Vietnamese asylum-seekers’ maintain to be stateless for almost 40 years. The
Nationality Act of the ROK provides that a foreigner who ‘is to sustain a domicile in the ROK for at least five
consecutive years’ may ‘obtain permission for naturalization’ (Article 5). Thus, those who arrived in 1975 are
entitled to apply for naturalization, as long as he or she maintained ‘legal status of sojourn’. The Nationality Act
also provides that a person who was born to stateless parents in the ROK attain the ROK nationality by birth
(Article 2(1)). Thus, a child, who was born to stateless persons ofVietnamese origin after their parent arrived in

the ROK, is automatically ROK national, unless he or she voluntarily renounced his ROK nationality.

Reportedly, they refused the ROK nationality at the early stage of residence in the ROK and maintained stateless
because they still had expectations of getting resettled in a third country (Nho 2014). It is not known whether
they refused the ROK nationality on the basis of conscience or national identity. Considering the high proportion
of ‘illegal stayers’ among stateless persons,** it is also possible that the long-period of staying without a visa

may have barred them from having access to naturalization procedures. However, it is also highly possible that

3 Korea Immigration Service document, ‘The statistics on stateless foreigners as of September 2012°, November 2012.
% For example, 113 people among 180 stateless persons in 2013 were recorded as ‘illegal stayers’ according to official immigration
statistics (Korea Immigration Service 2013b).
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those who are recorded as ‘illegally staying’ stateless persons may have already left the ROK, considering the
ROK government does not have any information about awareness of their whereabouts. Regardless of such
possibilities, by having abandoned the stateless persons without providing appropriate protections, the ROK
government failed to fully implement the obligations under the international standards on the protection of

stateless persons, especially Article 32 (Naturalization) of the 1954 Convention.

3.5 Arrivals of ‘stateless’ asylum-seekers (2): DPRK ‘escapee’

Since the 2000s, an increasing number of people who ‘escaped’ the DPRK has arrived in the ROK; and the total
number reached 26,121 in 2013 (

3.5.1 The recognition of DPRK ‘escapees’ as the ROK nationals

Although the DPRK is a member state of the United Nations, the ROK does not recognize it as a legitimate state
by its Constitution. The Constitution of the ROK defines that its territory ‘shall consist of the Korean peninsula
and its adjacent islands’ (Article 3); thus, the ROK government considers the nationals of the DPRK as its
nationals. Although this approach is controversial, the dominant view is that ‘North Koreans are the ROK
nationals under the domestic law of the ROK, but also hold the DPRK nationality under international law’
(Chung et al. 2009). Consequently, the ROK recognizes the DPRK escapes as ‘residents escaping from North
Korea’ who require protection and settlement assistance in the ROK in accordance with Act on the Protection

and Settlement Support of Residents Escaped from North Korea.
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Table 2). Since the ROK recognizes the DPRK nationals as the ROK nationals, the ‘escapees’ obtain the ROK
nationality as soon as they are identified as the DPRK nationals. However, the ROK government is unable to
determine the nationality of some of the DPRK ‘escapees’ of finds them to be stateless during the immigration

process.

3.5.2 The recognition of DPRK ‘escapees’ as the ROK nationals

Although the DPRK is a member state of the United Nations, the ROK does not recognize it as a legitimate state
by its Constitution. The Constitution of the ROK defines that its territory ‘shall consist of the Korean peninsula
and its adjacent islands’ (Article 3); thus, the ROK government considers the nationals of the DPRK as its
nationals.®> Although this approach is controversial, ® the dominant view is that ‘North Koreans are the ROK
nationals under the domestic law of the ROK, but also hold the DPRK nationality under international law’
(Chung et al. 2009). Consequently, the ROK recognizes the DPRK escapes as ‘residents escaping from North
Korea’®” who require protection and settlement assistance in the ROK in accordance with Act on the Protection

and Settlement Support of Residents Escaped from North Korea.

%5 The Constitutional Court and Supreme Court of the ROK confirm this approach (Chung et al. 2009).

% There are scholars who argue that the Constitutional provision on the ROK’s territory is not normative but declaratory, because the
ROK law is not practically effective in the territory of the DPRK. Thus, they argue the DPRK nationals should be considered as foreigners
or stateless persons (Doh 1998).

67 Article 2 of the Act defines that the term “residents escaping from North Korea” means persons who have their residence, lineal
ascendants and descendants, spouses, workplaces, etc. in the area north of the Military Demarcation Line (hereinafter referred to as
"North Korea"), and who have not acquired any foreign nationality after escaping from North Korea.
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Table 2 Arrivals of DPRK escapees

Before | 1999 -
Year 1990 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010
Numberof | o5 |y 604 | 1143 | 1282 | 1.896 | 1382 | 2022 | 2548 | 2.804 | 2.929 | 2.402
Arrivals
Year 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | Total
Numberof | -, ;00 |y 500 | 1514 | 1397 | 1275 | 1418 | 1127 | 1137 | 1047 | 229 |33.752
Arrivals

Source: Ministry of Unification (2014).

The DPRK nationals who seek to settle in the ROK are required to go through the nationality recognition process,
although they are theoretically considered as the ROK nationals. Once a DPRK resident expresses the intention
to seek the protection of the ROK, the ROK government (National Intelligence Service, Ministry of Unification
and the Police.) conducts a ‘joint investigation’ to identify whether they are eligible for the protection for a
‘resident who escaped from North Korea’ (Article 12 of Enforcement Decree of Act on the Protection and
Settlement Support of Residents Escaped from North Korea). Unlike other nationality-related matters, this
decision is made by the ‘Consultative Council on Residents Escaped from North Korea’ under the Ministry of
Unification (Article 6 of the Act), which is the potential cause of the problems of inconsistency in the nationality

law, as claimed by lawyers (Chung et al. 2009).

If the person seeks the protection of the ROK in the overseas country, which is the majority case in reality, the
National Intelligence Service provides ‘provisional protective measures’ (Article 7(3)) and brings them to the
ROK for the joint investigation’. The ROK government officials, who were dispatched to the diplomatic
missions, would conduct a preliminary investigation to decide whether the person is eligible for the ‘provisional
protective measures’ and the entry to the ROK. If the person is not identified as a DPRK national, they cannot
have access to the process of ROK nationality recognition. Instead, he or she is transferred to the immigration
authority of the overseas country. The decision of the ‘temporary protective measures’ is a starting point of the

protection of the DPRK escapees, although there has been no serious review of the process.

The “decision of protection’ is, in practice, the recognition of the ROK nationality of the DPRK escapees. As
soon as the person becomes under the protection of the ROK government, they are entitled to register at ‘family
registration’, mostly by creating a new family registration (Article 19). The family registration is the core
evidence to identify a person to be the national of the ROK. Meanwhile, the major criteria for the ‘decision of

protection’ is whether the person is recognized as the national of the DPRK by the DPRK government, even
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though, ironically, the ROK does not acknowledge the legitimacy of the DPRK (Lee 2012b).

3.5.3 The determination of ROK nationality for the person not entitled to the protection

The ROK government also decides a DPRK escapee is not entitled to the protection and settlement assistance
for a ‘resident escaped from North Korea’. The ‘non-protection decision’ is made on the ground of mainly three
reasons: first, the person who was involved in international or nonpolitical and serious crimes; second, ‘suspects
of disguised escape’; third, the person who is considered not to require protection, having a habitual residence.®®
According to a government document, among 25,210 ‘residents escaped North Korea’, 99 people were decided

not to be entitled to the protection as of June 2013.%°

When a person is decided not to be entitled to protection, it does not mean he or she is confirmed to be a non-
national of the ROK. If the person is found to be still eligible for the nationality but not for the protection through
the ‘joint investigation’ due to one of above mentioned reasons (e.g. persons who have earned their living for
not less than ten years in the country of former residence or persons who have applied for protection one year
after their entry into the ROK), the Ministry of Unification may still facilitate the recognition of his or her ROK
nationality through family registration process (Article 9(3) of the Act).

However, if the person is not identified to be eligible for the ROK nationality, he or she may be considered as
‘suspect of disguised escape’ and transferred to immigration detention for the violation of immigration law. The
person is considered as ‘illegal migrant’ and may face the deportation to the country of former habitual residence
or of his or her nationality. Before the deportation, the person may apply for the nationality determination
process as provided in the Article 20 of the Nationality Act. It is known that the nationality determination process

generally takes 6 — 12 months; during this period, the person is considered as ‘persons with undetermined

% The Article 9 of the Act on the Protection and Settlement Support of Residents Escaped from North and the Article 16 of its
Enforcement Decree provide the persons who may not be designated to be eligible for protection are:

1. International criminal offenders involved in aircraft hijacking, drug trafficking, terrorism or genocide, etc.;

2. Offenders of nonpolitical and serious crimes, such as murder;

3. Suspects of disguised escape;

4.  Persons who have earned their living for not less than ten years in their respective countries of sojourn (except the cases of
unavoidable reasons such as 1. arrestment or detention; 2. long-term detention before entry into the ROK; 3. life in seclusion
or escape; 4. other relevant reasons);

Persons who have applied for protection when one year elapsed since their entry into the Republic of Korea;

6.  Other persons (such as 1. the decision of the person’s protection is anticipated to cause serious difficulties to the ROK in
politics and diplomacy; 2. the persons who committed violence that may cause serious damage to other’s safety or broke down
facilities during the provisional protection period; 3. the person who obtained legal status of sojourn in a third country after
having left North Korea).

% Decision of National Human Rights Commission, ‘The Recommendation on the Improvement of System on the Settlement Assistance
for residents escaped from North Korea’ (17 October 2013).

wn
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nationality’, although this is not a term officially used by the government.

According to the official statistics of the Ministry of Justice, there were 304 ‘North Koreans’ who were
confirmed to be the nationals of the ROK through the nationality determination process.”® They may be provided
with some of the settlement assistance as the Act on the Protection and Settlement Support of Residents Escaped
from North Korea prescribes (Article 9(3)). According to a study (Chung et al. 2009), many of them were found
to be the DPRK nationals, but had been born in China, also known as Jogyo.

3.5.4 Stateless persons who claim to be DPRK escapees

The immigration statistics shows there were 101 cases, of which application for the nationality determination
was rejected between 2004 and 2013. Most of the rejected cases are known to be those who claimed to be
‘residents escaped from North Korea’, but were determined not to be the ROK national, hence, not entitled to

the protection.”!

Some of them are found to be neither DPRK nationals nor the nationals of another State to which they have a
relevant link in most cases China. In this case, they should be considered to be stateless persons.”” Many of them
are known to be Chinese migrants who had habitual residence or were born in the DRPK, also known as
Hwagyo.”™ Although the DPRK government issues foreign registration for such persons, they often lost a
relevant link with China such as family registration, also broadly known as Aukou. Sometimes Chinese

government refused such a person to be its national; consequently, they rendered stateless (see Case 9).

Case 9 Former DPRK national rendered stateless in the ROK

Kim was born to Chinese father and North Korean mother in the DPRK. He attained the DPRK nationality by
birth under the DPRK nationality law, but his father renounced Kim’s DPRK nationality at the age of 17 because
he was worried about possible political repression on his son. His father had been expelled to a rural area for

political reasons. Kim obtained Hwagyo card (alien card) from the DPRK government, which is not recognized

70 Korea Immigration Service of Ministry of Justice, Korea Immigration Service Statistics (2005 — 2020).

7! According to the official data that was obtained by a study (Chung et al. 2009), 44 ‘allegedly” DPRK escapees who made the
application between 2004 and 2008 were rejected.

72 Some of them are found to be the national of another State (i.e. China)

73 Reportedly, there are three types of Chinese migrants or Hwagyo in the DPRK: first, some of them are those who remained in the
DPRK after taking part in the Korean War or their descendants; second, others fled from political persecution during the Cultural
Revolution in China during the 1960s; the third group is those who entered the DPRK for trade purpose. It is estimated that there were
about 100,000 Hwagyo in the 1960s DPRK, but the figure dropped to 6,000 in 1997 (Joung 2011).
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in China. In 2004, he joined a group of ‘North Korean defectors’ seeking asylums in the ROK. They met each
other in Yanji, China and headed to Mongolia. In October, they applied for the protection for ‘residents escaped
from North Korea’. He entered into the ROK under the temporary protection measures. However, when he
arrived, the National Intelligence Service categorized him as Hwagyo and transferred him to Ministry of Justice.
He was detained at Seoul Immigration Office, and was deported to China in March 2005. As soon as he arrived
in Dandong, China, he was arrested by Chinese Public Security and detained at Border Detention Centre. Soon,
he was sent back to the ROK and detained at Hwasung Foreigner Protection Centre (immigration detention
centre). In August 2005, he was temporarily released on bail by having an NGO to stand surety for him. In
November 2006, he was not allowed to extend the temporary release, and was detained again. In February 2007,

he was again released temporarily. Kim is currently staying in the ROK with the F-1 (Family visitation) visa.”™

If the person who formerly held the DPRK nationality has sufficient evidence of the former nationality, he or
she may consider obtaining the ROK nationality through the reinstatement of nationality (Article 9 of the
Nationality Act). However, it is very unlikely for such a person to have sufficient evidence because they had
been away from DPRK and they are already in extremely difficult situation to acquire such evidence from the
DPRK. The simple naturalization process (Article 7 of the Act) may be an option, if they may prove the
relationship with their parents who held the DPRK nationality.” However, again, it is often challenging for such
person to have such evidence. The result of the ‘joint investigation’ and the information of the National
Intelligence Service usually have a decisive influence in the nationality determination; thus, it is known that
once a person is considered as a national of another state by the process, it is hardly reversed by the nationality

determination process (Chung et al. 2009).

If the person is identified as not being entitled to ROK nationality but he or she was previously habitually
resident in DPRK, he or she may have refugee protection needs in respect of their country of former habitual
residence. In such circumstances, access to the refugee status determination procedure should be the primary
consideration, with the determination of whether an individual is entitled to the benefits of the 1954 Convention
only occurring if the individual either does not seek asylum or is determined not to be a refugee. However, these
persons tend to prefer seeking the protection for ‘residents escaped from North Korea’ over that for refugees in
the ROK, because first, the former is entitled to much more favourable treatments than the latter by the ROK

laws; second, many of them are not certain whether they could prove that there had been under well-founded

74 This case is reported by Chung et al. (2009) and Lee (2012b); and was also often mentioned during the interviews of relevant NGOs.
75 Article 6(1) stipulates ‘a person whose father or mother was a national of the ROK’ may obtain permission for naturalization after
three consecutive years.
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fear of being persecuted. From the perspective of the ROK government, it is also controversial to recognize the
person who fled from theoretically its own territory by law as a refugee. Consequently, there is no known case
where the person who applied for refugee status determination after being rejected by the nationality

determination.

3.5.5 Growing concerns on the undocumented children born to parents of DPRK and
Chinese nationals in China

A child born to the parents of a Chinese national and a DPRK national in China is theoretically entitled to both

the nationality of China and the DPRK; and consequently, the nationality of the ROK. However, there was a

report that approximately 10,000 — 20,000 of such children are estimated to remain stateless in China,’® which

was broadly referred to by many studies on DPRK escapees. Their parents often refuse to register their children

in the family registration of China, hukou, with the fear of forced repatriation to the DPRK. It is known that

there are also unaccompanied children without any document on nationality.

Since the children’s parent with DPRK nationality fled from the DPRK for economic or political reasons, they
do not have access to consular service of the DPRK diplomatic mission in China. Although the children may be
considered as ROK nationals under the ROK laws, the ROK government does not intervene in the cases unless
they seek the protection for ‘residents escaped from North Korea’. In practice, the child cannot enjoy the
protection of any of the three states (Chung et al. 2009). Although the stateless issues in the territory of China
are beyond the scope of this study, the obligation of China under international human rights law would need to

be examined in relation with the stateless children of DPRK origin.

Once such a child enters the ROK or seeks the protection for ‘residents escaped from North Korea’, the case
becomes the concern to this study. If such a child may prove their parents hold the DPRK nationality, their ROK
nationality is automatically confirmed. However, the child may have not been entitled to the protection and
settlement assistance for ‘residents escaped from North Korea’, if he or she is recognized to have lived in another
country for longer than 10 years (Article 9(1) 4. of Act on the Protection and Settlement Support of Residents
Escaped from North Korea) before the law was amended on 8§ December 2020.

If unaccompanied children fail to prove that one of his or her deceased parents was a DPRK national, they may
be at risk of rendering stateless. The Nationality Act of the ROK provides ‘an abandoned child found in the
ROK is entitled to the ROK nationality (Article 2(2)). However, if the unaccompanied children are found to be

76 ‘The second generations of North Korean defectors in China are stateless.” The Chosun Ilbo. 7 March 2008.
(http://news.chosun.com/site/data/html_dir/2008/03/07/2008030700058.html), accessed on 11 June 2014.
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born in another country than the ROK, they may not be regarded as the abandoned child ‘found in the ROK”;
thus, may render stateless. Although there is no known case of such circumstance, it should be an issue of

concern in relation with statelessness considering the reportedly large number of the children in such situations.

3.6 Child without birth registration at risk of rendering stateless

3.6.1 Birth registration and the reduction of statelessness

Birth registration is the official recording of a child’s birth by the government and establishes the existence of
the child under the law; thus, it provides the foundation for safeguarding many of the child’s civil, political,
economic, social and cultural rights. Thus, international human rights laws broadly recognize the right to birth
registration as fundamental human rights. International Covenant on Civil and Political Rights provides ‘[e]very
child shall be registered immediately after birth’ (Article 24(2)); Convention on the Rights of the Child also
reiterates the importance of the right to birth registration (Article 7(1)). The international community also
advocates ‘universal birth registration’, which is ‘one of the most powerful instruments to ensuring equity over

a broad scope of services and interventions for children’ (UNICEF 2014).

Birth registration is important for the prevention and reduction of statelessness. Birth registration is an essential
step to acquiring nationality because it documents the essential information that decides one’s nationality: the
birthplace of a child for jus soli nationality system and the parents of a child for jus sanguinis system. Not all
children without birth registration are stateless. However, lack of birth registration can result in stateless, if
children are born in circumstances that might cause statelessness: such as being born to mixed parentage, born
in a migratory setting, born to ethnic or other marginalized minorities denied citizenship, or born in border

areas.(UNHCR and PLAN 2012)

3.6.2 Birth registration of foreign or stateless child in the ROK

The birth registration system is often categorized into two types: ‘registration of event’ and ‘registration of
family registration. While the former is to register the event of birth itself, the latter is to register a newborn
baby to the family registry as a child of their parents. The ROK adopts the ‘registration of family relation’ system
for birth registration (Kim et al. 2013). Thus, when a child is born in the ROK, he or she is added to already

existing family registry of his or her parents by a birth report (Article 44 of Act on the Registration, etc. of

49



Mapping Statelessness in the Republic of Korea

Family Relationship). The family registration of the ROK is available exclusively for the ‘nationals’ of ROK
and their family (Article 1). Foreigners or stateless persons are not eligible for the registration unless they are
related to a ROK national by family. Consequently, a child born in the ROK, whose both parents are foreigners,
has no way to register his or her birth to a relevant authority of the ROK government. However, a child born to
stateless parents may acquire the ROK nationality by birth in accordance to Nationality Act (Article 2(1)); thus,

he or she can also register his or her birth by establishing a new family registry.

The international community has expressed concerns that the ROK fails to provide universal birth registration
for the children born within the territory of the ROK. UN Committee on the Rights of the Child urged the ROK
‘to undertake measures to ensure that birth registration is available to all children regardless of their parents’
legal status and/or origin’ in 2012.”” UN Committee on the Elimination of Racial Discrimination reiterated the
need ‘to establish a system and procedures to properly register the births of the children of refugees,
humanitarian status holders and asylum seekers born in the State party, ... and of children of undocumented
migrants.’”® The recommendations for the introduction of universal birth registration were repeated at the

Universal Periodic Review of UN Human Rights Council.”

The response of the ROK was rather a simple
rejection: it claimed ‘[i]n the cases where the parents of children in the [ROK] cannot make registrations to their
country due to reasons such as refugee recognition, permission for stay including alien registration is granted to

the children’.*

Although the government claimed the refugee child, whose refugee status was determined, is granted the ‘alien
registration’, it does not mean the child has ‘birth registration’. The ‘alien registration’ is to identify the status
of the sojourn of foreigners; thus, it cannot be a substitute for the birth registration because it does not include

detailed information on the birth such as the place of birth, parents, etc. (Kim et al. 2013).

3.6.3 Refugee children without birth registration

Due to the ROK’s birth registration system that is oriented in family registration, a number of children born to

mixed parentage or in a migratory setting lack birth registration. As a result, they are at risk of rendering

77 Committee on the Rights of the Child. 2012. Consideration of reports submitted by States parties under article 44 of the Convention,
Concluding observations: Republic of Korea (UN Doc. CRC/C/KOR/CO/3-4), para. 36-7.

78 Committee on the Elimination of Racial Discrimination. 2012. Consideration of reports submitted by States parties under article 9 of
the convention, Concluding observations of the Committee on the Elimination of Racial Discrimination, Republic of Korea (UN Doc.
CERD/C/KOR/CO/15-16), para. 13.

7 Human Rights Council. 2012. Report of the Working Group on the Universal Periodic Review, Republic of Korea (UN Doc.
A/HRC/22/10), para. 124-129.

80 Human Rights Council. 2013. Report of the Working Group on the Universal Periodic Review, Report of Korea, Addendum, Views
on conclusions and/or recommendations, voluntary commitments and replies presented by the State under review (UN Doc.
A/HRC/22/10/Add.1), para. 17.
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statelessness.

The children, who are born to refugee or stateless parents, often face challenges establishing their nationality,
particularly because their parents have a good reason not to register their birth with the consular authorities of
their State of nationality owing to the very nature of refugee. The UNHCR Guidelines on Stateless No.4:
Ensuring Every Child’s Right to Acquire a Nationality through Articles 1-4 of the 1961 Convention on the
Reduction of Statelessness clarifies the special position of refugee children in such circumstances. If the State
of their parent’s nationality requires registration or other procedures for the transmission of nationality by
descent to children born abroad, the children may render stateless. The Guideline clarifies that the State Party
to the 1961 Convention should grant its nationality to such children in accordance with Article 1 of the
Convention. If the law of the State of the parent’s nationality provides the children shall automatically acquire
the parents’ nationality at birth, they are considered as de facto stateless persons who require careful

consideration not to deprive the child’s nationality of the State of origin.

The ROK adopts jus sanguinis principle in nationality; thus, the refugee children born in the ROK cannot
acquire the ROK nationality automatically, although the child born to stateless parents are entitled to the ROK
nationality (Nationalty Act Article 2(1)). Since the ROK is not a State Party to the 1961 Convention, the
international obligation for the reduction of statelessness is not implemented in the territory of the ROK.
Consequently, many refugee children born in the ROK are at risk of rendering stateless. According to a research
on the conditions of refugees in the ROK, only 19.4% of refugee children born in the ROK could make birth
registration at the consulate authorities of their parent’s nationality (Kim et al. 2008). Another study showed
that only 10 out of 41 refugees and asylum seekers who have children born in the ROK could make birth
registration at the consulate authorities of their countries of nationality (Kim et al. 2010). These children are

either stateless or de facto stateless.

If the parents of the children hold the refugee status as the ROK government recognized, they have the
opportunity to apply for naturalization after legally staying in the ROK for longer than five years consecutively
and meeting other requirements (Article 5 of the Nationality Act). However, refugees in the ROK often complain
that the requirements for the naturalization procedures are too difficult to meet and also take a too long period.®!
They argue that the ‘simple naturalization’ (Article 6 of the Nationality Act) or ‘special naturalization’ (Article

7) should apply for stateless refugees in order to avoid the prolonged period of statelessness.

81 Interview with a Rohingya refugee (15 October 2012). He suggested ‘simplified naturalization’ (Article 6 of the Nationality Act).
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3.6.4 Children of undocumented migrant at risk of rendering stateless

The research also found other groups of children in migratory settings or mixed parentage lack birth registration,
and consequently, at risk of rendering stateless,particularly the children of undocumented migrants and of out-
of-wedlock relationships. Most cases were related with the limited access to the consulate services of the state
of nationality. For example, several undocumented migrants in the ROK claimed that the consulate authority of
their country of nationality refused the birth registration of their children born in the ROK owing to the
‘unlawfulness’ of their staying in the ROK (see Case 10).

Case 10 Child of undocumented migrants at risk of statelessness

A Vietnamese woman married a Korean man in 2005, but she could not continue married life due to domestic
violence. She ran away from her husband the year after. She met a foreign man and lived together; but when
they found she was pregnant, the man ran away. She gave birth the child in 2008. Later, she found her husband
unilaterally divorced her by court decision in 2011. She also found her visa was also cancelled and she rendered
unlawful migrant due to the divorce. In 2012, she wanted to go back to Vietnam with her child and sought to
register the birth of her child. However, Viethamese Embassy in the ROK refused the birth registration of the
child, saying a series of complex legal procedures would be required for the birth registration of a child of out-
of-wedlock birth and of unlawful residence. She is not aware of what procedures she will have to take; and, even worse,
she does not think she can afford lawsuit or other legal actions. She sought the birth registration at a ROK government

authority, but she could not do it either. Her child remains without birth registration in the ROK.

The Law on Vietnamese Nationality stipulates ‘[a] child born inside or outside the Vietnamese territory either
of whose parents is a Vietnamese citizen ... has Vietnamese nationality’. Thus, the child of the above case is
not considered as stateless. However, considering this child is unable to avail of the protection of the country of
his or her nationality, especially in relation to return to the State of nationality, the situation of the child reaches

de facto stateless.

The majority of the children of undocumented migrants are not stateless. However, as the above case of an
undocumented migrant in the ROK demonstrates, if the country of residence does not allow the birth registration
of foreigners in its territory and if the parent’s country of origin refuses relevant consulate services for practical
reasons, the child of undocumented migrant may render de facto stateless and be at risk of rendering stateless.
The issue of unauthorized migration has to be dealt with separately from that of statelessness; otherwise, it may
cause confusions and subsequent difficulties in the promotion activities for the prevention and reduction of
statelessness. However, as the case demonstrates, the lack of birth registration of the children of undocumented

migrants still requires serious consideration in relation with the prevention and reduction of statelessness.
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4 The Statistics of Stateless population in the ROK

This chapter seeks to estimate the size and features of stateless population in the ROK. The official statistics of
stateless population in the ROK is presented in the immigration statistics that is produced by the Ministry of
Justice. However, the credibility of the figures is in question due to two major reasons, among others: no legal

definition of the category of ‘statelessness’ and unreliable nationality-record in immigration data.

4.1 The sources of the statistics of stateless persons

4.1.1 Factors that affect the figures of stateless persons

This section reviews the possible factors that affect the increase or decrease of stateless persons in the
immigration statistics. This is useful for identifying which dataset should be examined among statistics on
immigration, population and other related areas. As examined in the Chapter 3, there are several ways that an

individual may be recorded as stateless.

First, when stateless persons, who were already recognized as stateless by another state and hold travel
documents of stateless persons, arrive at the ROK, they are recorded as stateless in the immigration data. The
migration flow data of ‘arrival of foreigners’, ‘emergency landing’®? and ‘disaster landing’®® among the
immigration statistics are relevant for this purpose. They all include ‘stateless’ as a category of nationalities.
These data may include the arrivals of ‘returning former nationals who rendered stateless’ (as described in
Section 3.2 and 3.3), and ‘the arrivals of stateless asylum-seekers’ (as described in Section 3.4). However,
considering the datasets have ‘Korean-Russian’ as a category of nationality, those who were recognized as

stateless by the Russian government may not be included in the figures of the arrivals of stateless persons.

82 Article 15 of the Immigration Control Act provides that if ‘a foreigner on board ship, etc. (including crew members) is required to
land urgently due to a disease or any other accident, an immigration control official may permit an emergency landing for up to 30 days,
in receipt of an application by the head of such ship, etc. or forwarding agent.’

83 Article 16 of the Act provides that if ‘it is required to urgently rescue a foreigner on board ship, etc. in distress (including crew
members), [the head of office or branch office] may permit a disaster landing for up to 30 days, in receipt of an application by the heads
of the ships, etc., ... who have rescued the foreigner.
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When stateless persons seek to enter the ROK, they should hold a ‘visa’ or ‘foreigner entry permit’ that is issued
by the Ministry of Justice in accordance with the Immigration Control Act (Article 7). This entry is recorded in
the arrival data of stateless persons. If this stateless person leaves the ROK, it is also recorded in the departure
data. The departure data may also include the stateless persons who leave the ROK with the ‘travel document’
issued in accordance with the Enforcement Decree of Passport Act (Article 16) that provides ‘[t]he Ministry of
Foreign Affairs may issue a travel document ... to [d]eparting stateless persons’. These cases are considered to
be the stateless persons who previously entered the ROK with travel documents issued by other states but had
problems with the document during their stay in the ROK (such as loss). However, it is also possible they may
be the stateless persons who rendered stateless in the ROK and recognized so by the government in spite of the
lack of statelessness determination procedures. This case is rather problematic because the issuance of such a
‘travel document’ may be based on arbitrary recognition of someone as a stateless person, although there is no

known case of such kind.

Second, the migration stock data of ‘foreign residents’ include those who rendered stateless during their stay in
the ROK, including the former nationals of the ROK or other states. The former ROK nationals who rendered
stateless in the ROK can be identified by the ROK government through the procedure of the loss of nationality.
Those who lost their ROK nationality by the revocation of naturalization (as described in Section 3.1) and those
who were determined not to be ROK national among the ‘DPRK escapees’ (as described in Section 3.5) are
categorized either ‘stateless’ or “‘unknown’ nationality. However, it is also possible if the ROK government
continue to consider the person as a national of a certain State, they remain to be recorded as the national of the
State. This is because the nationality determination procedures in accordance with the ROK’s Nationality Act
determine whether the person is ROK national not whether stateless. The foreign nationals who were rendered
stateless during their stay in the ROK cannot be identified unless they report to the immigration office of the

ROK. Thus, it is possible that some of such people remain not recorded as ‘stateless’.

Since the children born to stateless parents in the ROK attain the ROK nationality in accordance with the

Nationality Act,** the birth of the children of stateless parents does not lead to the increase of stateless persons.

There are several factors that may decrease the number of stateless persons in the ROK. The first is the departure
of stateless persons either who arrived in the ROK or who rendered stateless in the ROK. The former holds a
travel document that was issued by another State; and the latter holds a travel document that was issued by the

ROK government in accordance with the Enforcement Decree of the Passport Act.®® The second possibility is

8 Article 2 (Attainment of Nationality by Birth)
(1) A person falling under any of the following subparagraphs shall be a national of the Republic of Korea at birth:

1. A person who was born in the Republic of Korea, if both of the person’s parents are unknown or have no nationality.
85 Article 16 (Persons Entitled to Issuance of Travel Document)
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that stateless persons obtain the ROK nationality through naturalization permit (Article 4-7 of the Nationality
Act), concurrent attainment as a child of the person who attained the ROK nationality by the naturalization
permit (Article 8), the reinstatement of nationality (Article 9), or the determination of nationality (Article 20).
The third possibility is the death of stateless persons in the ROK (Figure 1).

Figure 1 The factors affecting the figures of statelessness in immigration data

[ ® Arrival of stateless persons ' (@ Departure of stateless persons
® Persons who rendered stateless in ® Acquisition of the ROK nationality

the ROK ® Death

Immigration Data

4.1.2 Official statistics related with statelessness

The Ministry of Justice of the ROK produces the immigration data in accordance with the Enforcement Rule of
Immigration Control Act (Article 82). The data is produced by immigration offices across the country based on
their performance of immigration-related administrations. The statistics atr compiled and publicized on a
monthly basis by the headquarters of the Korea Immigration Service. The immigration statistics include the
datasets of arrivals and departure of foreigners, foreign residents, nationality related affairs, the residence of
overseas Koreans, application and recognition refugees and ‘illegal residence’. The data is categorized by

nationality and visa status. Most data sets have ‘stateless’ as a category of nationality.

The immigration statistics provide the most reliable data for capturing the figures on stateless because most

stateless persons are required to be registered at the immigration offices for immigration or nationality-related

The Minister of Foreign Affairs may issue a travel document to those falling under any of the following subparagraphs ...
1. Departing stateless persons;
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matters. However, it is possible that the immigration and nationality records cannot capture a certain group of
stateless persons, such as the foreigners who were rendered stateless during their stay in the ROK but did not
report the change of their nationality to the immigration offices of the ROK. If such persons remain in the ROK

beyond the period that their visas permit, they are recorded as ‘illegal migrants’ or undocumented migrants.

The most comprehensive statistics of the general population in the ROK is the National Population and Housing
Census data. The Census is conducted every 5 years by the National Statistical Office of Korea, and it collects
the data of the whole population in the territory of the ROK at the point of survey.*® At the most recent Census
in 2010, the questionnaires on the current nationality and the nationality of birth were included in the format of
an open-ended question. Thus, stateless persons could respond to the survey by stating themselves as stateless.
According to the publicly available sources,®” among 589,532 foreigners who participated in the Census in 2010,
63,169 replied that their nationalities are ‘others’. However, the statistics of those who responded ‘stateless’ is

not publicly available at present.

Although the Population and Housing Census data is the most comprehensive source of population data, it is
highly problematic with regard to the statistics of foreigners. The National Census of 2010 failed to cover even
half of all foreigners who stayed in the ROK: the number of foreign residents by the end of 2010 was 1,261,415
according to the immigration data. Although the government prepared the extra questionnaires and information
in 9 foreign languages in order to increase the participation of foreigners, it is often argued that many surveys
of foreigners were conducted indirectly through their employers or landlords; thus, the credibility is highly

questionable (Yang 2009).

Meanwhile, the Ministry of Security and Public Administration of the ROK also produces the statistics of
‘foreign residents’ in local governments. These statistics are, however, produced based on the data of the
immigration statistics. These statistics include those who obtained the ROK nationality through naturalization

for administrative purposes.

4.1.3 The credibility of immigration statistics in relation with statelessness

Nevertheless, it has to be noted that some immigration statistics of stateless persons are questioned about its

8¢ The people who are excluded from the Census are the nationals who reside in overseas countries; foreign diplomats, the foreign staff
of foreign government or international organizations, and their families who reside in the ROK. The places that are excluded from the
Census are the barracks of national military forces and combat police, prisons, juvenile reformatories, detention centers, detention
facilities in police stations, the barracks of foreign military forces, and designated foreigner’s residences.

87 The Census data is publically available at the website of the statistics authority of the ROK government: ‘Korean Statistical
Information Service’ (http:/kosis.kr/, accessed on 14 June 2014).

56



4 The Statistics of Stateless population in the ROK

credibility. This issue is related to the lack of the legal definition of ‘statelessness’ or the statelessness
determination procedures in the ROK laws as discussed in Chapter 2, or the lack of the guidelines on the practice
of recording the ‘stateless persons’ for immigration statistics. Furthermore, there is no legal ground for who is
categorized as ‘stateless persons’ in immigration statistics in the ROK laws. Thus, it is highly possible that some
of the immigration statistics of stateless persons are produced on the basis of arbitrary categorization of non-
stateless persons, and for the same reason, some statistics of non-stateless foreigners may include stateless

persons. This section examines the credibility of immigration statistics in light of the problems in the ROK laws.

When a foreigner who seeks to stay in the ROK for longer than 90 days registers at an immigration office, the
immigration officials have to register the ‘nationality’ of the person in accordance with the Immigration Control
Act (Article 32). However, no provision or guideline about how to record ‘stateless persons’ in immigration data
was found in the Act or its subsidiary Decrees or Ordinances.®® Since there is no clear set of guidelines about
how to record the nationality of unknown or stateless persons, the immigration officials in charge of ‘foreigner
registration’ often make arbitrary categorizations for the nationality of foreigners in some peculiar circumstances.
For example, when children are born to the parents of refugee or asylum-seekers in the ROK and cannot have
access to birth registration at the consulate authority of their parent’s nationality, their nationality is often

recorded by an arbitrary categorization of the immigration official in charge of the issue (Case 11).

Case 11 Arbitrary record of nationality by immigration officer

A is born to a Pakistani mother whose refugee status was determined and a Bangladeshi father who was granted
a ‘humanitarian visa’ by the ROK government. A’s birth could not be registered at the Pakistan consulate
authority because of his mother’s refugee status. In fact, the parents already knew A could not obtain Pakistani
nationality anyway because Pakistani nationality laws do not accept the child of a Pakistani woman who married
foreign nationals. A’s father could not have access to the consulate service of Bangladesh diplomatic mission in
the ROK because the consulate office does offer any service to him since he obtained the humanitarian visa on
the ground of possible fear of prosecution in Bangladesh. He understands his son can obtain Bangladeshi

nationality if they can have access to the consulate service.

They went to the immigration office of the ROK to apply for a refugee visa for their newborn child. The

immigration official simply recorded the nationality of the child as ‘Pakistani’ following his mother’s nationality

88 The subsidiary laws and guidelines include the Enforcement Decree of Immigration Control Act (Presidential Decree), Enforcement
Rule of Immigration Control Act (Ministerial Rule), and Ministerial Ordinance on the Management of Immigration Record and
Informanization Affairs.
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recorded in the immigration data. A’s parents know this nationality will not be accepted by the Pakistani

government, so they are concerned about the future of their child.

This study also found the refugees with ethnic minority backgrounds were recorded as the nationals of their
origin country, although the government of the country refuses to recognize the nationality of the ethnic

minority.*’

A previous study on statelessness in the ROK (Chung et al. 2009) found at least 10 similar cases as above. This
study even found a child born to a Nigerian father and a Myanmar mother both holding ‘humanitarian status’
had no sign on the line for his nationality in his foreigner registration because his father requested an

immigration officer not to record any nationality.

The immigration data for ‘foreigner registration’ is the compilation of the data that were input by relevant
officials at 31 immigration offices handling the ‘foreigner registration” affairs throughout the country.”” Thus,
the current inconsistent practice of recording the nationality of stateless persons or persons with undetermined
nationality causes the confusions and errors in the immigration statistics, particularly in relation with

statelessness.

4.2 Estimation of stateless populations in the ROK based on the immigration

statistics

Despite the fallacies in the immigration statistics, it is still the only available official data for studying
statelessness in the ROK. This report examines the data on ‘stateless’ categories of annual immigration statistics
reports from 1960 to 2020 and estimate the figures of ‘stateless persons’ in the ROK. As the term ‘stateless
persons’ used in the immigration statistics is not produced in accordance with the definition of stateless persons
as stipulated by the 1954 Convention, this report uses quotation marks to identify the category of ‘stateless

persons’ used in the immigration statistics of the ROK.

8 This report does not publicize the detailed identity of this refugee, because the interviewee wanted not to be publicized for safety
reason.
% As of June 2014 (Korea Immigration Service 2013a).
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As reviewed in the previous section, two types of stateless persons are recorded in the immigration statistics:

(1) the stateless persons whose statelessness were previously determined by another State and arrived in
the ROK with the ‘travel document’ and ‘foreigner entry permit’;

(2) the stateless persons who rendered stateless in the ROK.

The immigration data of the first group are relatively straightforward because this group is reflected in the data
of arrival and departure’’ of stateless persons. However, the data of the second group are problematic because
there is no official procedure for the determination of statelessness in the ROK laws. Thus, each type of
immigration data has to be scrutinized whether it may include any or both of the two groups of stateless

populations.

4.2.1 The ‘entry and departure’ of ‘stateless persons’

The ‘entry and departure’ data and ‘landing permission’ data are produced on the basis of the immigration record
of foreigners who arrived in and departed from the ROK in accordance with the Immigration Control Act
(Article 7, Article 28, Article 14 — 16-2). This data shows how many ‘stateless persons’ arrived in and departed
from the ROK. The difference between the numbers of arrival and departure during a certain period, in other

words ‘net-migration’, may be a useful source of estimation for the number of stateless persons in the ROK.

The entry data of ‘stateless persons’ are the numbers of stateless persons who held the travel document issued
by a foreign State when they entered the ROK. This data does not include any person who was rendered stateless
in the ROK. The departure data of ‘stateless persons’ may include, on one hand, the departures of the stateless
persons who previously entered the ROK, on the other hand, those of the persons who might be recognized as
stateless and left the ROK with the ‘travel document’ issued by the ROK government. As stated earlier, the
‘travel documents’ for ‘departing stateless persons’ have been issued by the Minister of Foreign Affairs without
legal process of statelessness determination, although only a few cases are known as such.”” Thus, it is highly
possible that the most arrivals and departures of the ‘stateless persons’ are of the stateless persons whose status

was determined by a foreign State.

%! The arrival and departure data of ROK’s immigration statistics are generally accepted to be reliable. Due to highly militarized borders
of the ROK, it is very hard to enter the country through the entry points other than the ports of entry under the control of Ministry of
Justice. Few cases of smuggling is known, although the entries using forged documents are still the matter of concerns of the ROK
government.

92 According to the information provided by the Minister of Foreign Affairs, there were only 2 issuances of the ‘travel documents’
between 26 August 2008 and 15 October 2012 (The information obtained through the official information disclosure procedure, 15
October 2012). The document states the information before 26 August 2008 is not available because the data is not computerized.
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In addition, the ‘landing permission’ data may also be useful for figuring out the number of ‘stateless persons’
who landed in the ROK. The Immigration Control Act of the ROK also permits the temporary ‘landing’ of
foreigners without the issuance of visa for special cases. The ‘landing’ is permitted in the cases of ‘crew’ (Article
14), short cruise ‘tour’ (Article 14-2), ‘emergency’ (Article 15), ‘disaster’ (Article 16) and ‘refugees’ (Article
16-2).

Between 1960 and 2020, there were at least 34,459 arrivals and 25,792 departures of ‘stateless persons’ except
the period when the data is not available.”® The net-migration of ‘stateless persons’ during this period is 8,404
(see Table 3). The ‘landing permission’ data under the category of ‘stateless persons’ shows at least 1,491
‘stateless persons’ were permitted of landing in the ROK between 1971 and 2020. Although the data available
was not sufficient to estimate the net-migration, the number of those who departed from the ROK is at least 312

during the period between 1980 and 2020 according to the immigration statistics (see Table 4).

Reviewing the statistics of ‘entry of foreigners’, ‘departure of foreigners’, ‘landing permission’ and ‘departure
of landing persons’, we may estimate that more than 35,950 ‘stateless persons’ arrived in the ROK and at least
26,104 of them left the country between 1960 and 2020. The total net-migration may reach up to 9,846. However,
since the data are not available from public sources for many years, particularly for the last 7 years, it is hard to
validate the actual size of stateless persons in the ROK. This figure of 9,846 people does not mean they all
remain in the ROK.

The arrival data that is broken down by visa categories helps to understand the profiles of the ‘stateless persons’
who were recorded in the immigration statistics when they entered the ROK. Until 1975, only a minimal number
of ‘stateless persons’ arrived for the purpose of ‘official’, ‘implementation of agreement’, and ‘commercial’
purposes (Table 5). It is highly unlikely that stateless persons travel with ‘diplomatic’ or ‘official’ visas,
considering their status of nationality. It is possible that some of them may be mistakenly recorded. The
immigration statistics began to include ‘others’ as a category of nationality in 1994. This category include, as
its sub-categories, ‘stateless persons’, ‘United Nations’ from 2001 and even ‘international sea’ in 1994. Before
such specifications were made, it is possible some of the ‘stateless persons’ data in the past may include ‘United

Nations’ or other travel document holders.

The arrivals of ‘stateless persons’ suddenly increased from 1976, which peaked in 1999. The increase was
mostly led by the increase of ‘tourist/transit’ visa holders, of which visa category was in different names such

as ‘tourism’, ‘transit’ or ‘short-term status’ throughout the three decades (see Table 6 and Table 7). According

%3 The data of ‘stateless persons’ between 2007 and 2009 are not available, but they seem to be included in the upper category, ‘others’.
Considering the figures of other years, approximately 10% of ‘others’ is estimated to be ‘stateless persons’. Thus, the estimated arrivals
and departures are 2,226 and 2,385 respectively; and the net-migration between this period is estimated to be -159. The data after 2014
is not available either, but it is very difficult to estimate the figures.
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to the testimony of an immigration official, a considerable number of these arrivals was about those who held
travel documents that were issued by the governments of the United States or Japan.’* Many of them are
believed to be related to the refugee resettlement programmes, run by North American countries. According to
the Seoul Office of International Organization for Migration, it facilitated the large scale of transit of refugees
who travelled from Southeast Asian countries for resettlement in North American countries since 1991.
Thousands of people who were recognized as refugees by UNHCR stopped over at Incheon or Gimpo
International Airport of the ROK on their way to the United States or Canada. Although these people were
categorized as ‘stateless persons’ under the nationality category of the ROK’s immigration statistics, they have
to be considered as refugees under the 1951 Convention rather than the stateless persons under the 1954
Convention. Thus, the majority of who held visas related with international relations or the short-term visas
under the nationality category of ‘stateless persons’ in the immigration statistics are, in fact, not related with the

definition of stateless persons under the 1954 Convention.

The majority of arrivals of ‘stateless persons’ is short-term visa holders. Thus, only a tiny portion of the net-
migration is related to the first case (1) among the above possibilities. The Ministry of Justice informs that
‘Tourist/transit (B-2)’ visa holders are not permitted to extend the visa or transfer it to other long-term visas
(Korea Immigration Service 2014). Thus, the majority of the ‘stateless persons’ entered the ROK on the
condition of leaving the country in a brief period of time. In fact, the breakdown of the departure data by the
period of stay shows most ‘stateless persons’ stayed in the ROK for a short time (less than 10 days) before they
left the country (see Table 8). Thus, it is not likely that many of them transferred to long-term visa holders and
remain in the ROK as the case (2) above. However, the comprehensive statistics on how many ‘stateless persons’

entered the ROK with the short-term visa and were permitted to stay for a long-term period is not available.

The ‘landing’ data by the types of landing is also available between 1971 and 2013, but no stateless data is
available since then. The majority is ‘crew’, ‘emergency’ and ‘disaster’ landing (Table 9). It is highly
unconvincing that the high number of crews was categorized as ‘stateless persons’. From 2001, the ‘landing’
data of immigration statistics began to add ‘unknown’ as a category of nationality, and there were significant
numbers of ‘stateless persons’ under this category. Thus, the ‘stateless persons’ under the category of ‘crew’
before 2001 are considered to be persons whose nationality was not identifiable by the ROK government or not

properly recorded in the immigration data. Therefore, they are not related to stateless persons.

There were significant numbers of ‘emergency’ and ‘disaster’ landings from the mid-1970s to the mid-1980s.
They are believed to be related to the Vietnamese asylum-seekers who landed on the ROK by boats (see Section

3.4). However, although their nationality is related to statelessness under the 1954 Convention, their situation

% An interview with the official of Korea Immigration Service, October 2012.
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is also related to the refugee under the 1951 Convention.

The details of departure data that is broken down as per visa categories are available only between 1960 — 1970
and 1980 — 1993 (Table 10). Although this data shows the most departures were made by the short-term visa

holders, it is not useful to identify the reasons of rapidly increased net-migration which began in the mid-1990s.

62



4 The Statistics of Stateless population in the ROK

Table 3 Arrivals and departures of 'stateless persons' in immigration statistics, 1960-2020

.| Accumulated . Net | Accumulatednet-
Year | Amial | Departure | Netmigrion | Yor | Amval | Dertwe | Lol | ron
1960 0 0 0 o 1991 763 867 -104 -107
1961 2 4 2 21 1992 883 910 27 -134
1962 4 4 0 2] 1993 | 1,649 1,538 111 23
1963 4 3 1 1) 1994 | 1632 1,598 34 1
1964 1 1 0 1] 1995 | 1,110 899 211 222
1965 0 0 0 1] 1996 | 1377 898 479 701
1966 0 0 0 1) 1997 | 1,021 615 406 1,107
1967 1 0 1 1998 | 3,463 3,072 391 1,498
1968 2 2 0 1999 | 3,660 3,466 194 1,692
1969 0 1 -1 21 2000 | 1,839 1,839 0 1,692
1970 18 7 11 10| 2001 880 590 290 1,982
1971 9 1 2 sl 2002 | 1,687 367 | 1,320 3,302
1972 22 23 -1 2003 | 3,008 172 2,926 6,228
1973 7 11 4 30 2004 | 2252 93| 2,159 8,387
1974 16 25 9 6| 2005 86 96 -10 8,377
1975 49 30 19 13| 2006 83 56 27 8,404
1976 172 108 64 77| 2007 - - - -
1977 308 185 123 200 | 2008 - - - -
1978 236 187 49 249 | 2009 - - - -
1979 298 218 80 329 | 2010 200 114 86 :
1980 223 223 0 329 20m 153 100 53 :
1981 289 234 55 384 | 2012 146 93 53 -
1982 336 470 -134 250 | 2013 194 123 71 -
1983% 223 224 -1 249 | 2014 - - - -
1984 603 630 27 22| 2015 - - - -
1985 824 869 45 177] 2016 - - - -
1986 783 924 -141 36| 2017 - - - -
1987 914 1,076 -162 -126 | 2018 - - - :
1988 845 882 37 163 | 2019 101 : § :
1989 861 812 49 14| 2020 - - - -
1990 | 1,233 1,122 111 3| Toamf? | 344% 25792 - 8404

Source: Immigration Statistics, 1960 — 2020.

%5 In 2007-2009 and 2014-2020, the figures of ‘stateless persons’ are not identifiable.

% The figures of ‘arrival’ was adjusted to exclude 1 ‘temporary landing’ in 1983, 1991 and 1992. The figures of ‘departure’ also did the
same in 1980, 1983 — 1986, 1991 — 1993.

97 The total number does not include the those in 2007-2009 and 2014-2020.
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Table 4 ‘Landing permissions’ and ‘departure of landing persons’ of ‘stateless persons’, 1971 - 2020

Year Landing | Departure Year Landing | Departure Year Landing | Departure
1971 0 - 1988 370 0 2005 2 2
1972 0 - 1989 41 0 2006 0 0

1973% - - 1990 0 0 2007 0 0
1974 3 - 1991 30 72 2008 0 0
1975 15 - 1992 6 10 2009 0 0
1976 10 - 1993%° 0 148 2010 0 0
1977 104 - 1994 0 0 2011 0 0
1978 158 - 1995 0 0 2012 0 0
1979 171 - 1996 0 0 2013 2 2
1980 75 45 1997 0 0 2014 - -
1981 231 0 1998 0 0 2015 - -
1982 177 0 1999 0 0 2016 - -
1983 7 7 2000 - 0 2017 - -
1984 44 10 2001 0 0 2018 - -
1985 31 7 2002 2 2 2019 12 6
1986 0 1 2003 0 0 2020 - -
1987 0 0 2004 0 0 Total 1,491 312

Source: Immigration Statistics, 1971 —2013.

%8 The data of ‘landing’ not available in 1973 and 2000. The data of ‘departure’ not available in 1971 — 1979, 2014-2018 and 2000.
% Departure data in 1980 — 1993 were extracted from ‘departure of foreigners by status of sojourn’ data; and the data in 1994 — 2013
and 2019 were extracted from ‘landing permission by nationality” data.
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Mapping Statelessness in the Republic of Korea

Table 8 Period of stay of ‘stateless persons’ before departure, 1993 — 2013

| [ras | 0 [ T [ o ey
1993 1688 602 928 89 57 3 9
1994 1599 895 602 79 5 3 15
1995 899 256 489 139 10 4 1
1996 898 277 497 98 17 2 7
1997 615 229 319 48 11 1 7
1998 3072 2296 691 55 22 2 6
1999 3466 2442 899 72 50 1 2
2000 1,839 1357 400 50 32 0
2001 590 456 80 33 20 1 0
2002 367 229 85 36 1 7
2003 172 88 49 29 6 0 0
2004 93 40 36 9 0 0
2005 96 12 29 13 42 0 0
2006 56 7 26 5 18 0 0
2007 - ) ) ) ) ) ) )

2009

2010 114 24 65 16 3 0
2011 100 14 53 20 6 7 0
2012 93 6 53 23 5 0
2013 123 14 74 17 11 7 0

Source: Immigration Statistics, 1993 —2013.

105 Data not available.
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Table 9 ‘Landing permissions’ by types of landing, 1971 - 2013

Year Total Temporary Crew Cruise Emergency | Disaster | Others'%
1971 0 0 0 0 0 0 0
1972 0 0 0 0 0 0 0
1973197 - - - - - - -
1974 3 0 0 3 0 0 0
1975 15 0 4 11 0 0 0
1976 10 0 5 5 0 0 0
1977 104 0 5 46 0 53 0
1978 158 0 3 59 0 96 0
1979 171 1 1 62 0 107 0
1980 75 6 0 43 0 26 0
1981 231 2 3 58 0 168 0
1982 177 3 21 87 1 65 0
1983 7 1 0 6 0 0 0
1984 44 0 42 2 0 0 0
1985 31 0 4 0 27 0 0
1986 0 0 0 0 0 0 0
1987 0 0 0 0 0 0 0
1988 370 0 370 0 0 0 0
1989 41 0 0 0 0 41 0
1990 0 0 0 0 0 0 0
1991 30 0 4 0 0 26 0
1992 6 0 1 0 0 5 0
1993 0 0 0 0 0 0 0
1994 - 1999 0 0 0 0 0 0 0
2000 - - - - - - -
2001 0 0 0 0 0 0 0
2002 2 0 1 0 0 0 1
2003 0 0 0 0 0 0 0
2004 0 0 0 0 0 0 0
2005 2 0 1 0 0 0 1
2006 - 2012 0 0 0 0 0 0 0
2013 2 0 1 0 0 0 1
Total 1,479 13 466 382 28 587 3

Source: Immigration Statistics, 1971 —2013.

106 <Others’ include ‘Military ship’ and ‘Landing permit’.
107 The data of ‘landing’ not available in 1973 and 2000.
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4 The Statistics of Stateless population in the ROK

4.2.2 ‘Stateless' population in the ‘foreign residents’ statistics

The ‘foreign residents’ statistics is the migration stock data that indicates the number of foreigners who
stay in the ROK at a certain point in time. The ROK government publicizes the data on both a monthly
and annual basis. This report examines the annual statistics, which indicates the figures on the last day

of every year.

There are two types of ‘foreign residents’ depending on the length of stay. On the one hand, the ‘short-
term foreign residents’ are permitted to stay in the ROK for 90 days or less; on the other hand, the ‘long-
term foreign residents’ are permitted to stay longer than 90 days and are required to do ‘foreigner
registration’ or ‘resident report of overseas Koreans’'"* in accordance with Article 31 and Article 6
respectively of Act on the Immigration and Legal Status of Overseas Korean. Both data include
‘stateless persons’ under their nationality categories. If the foreigners remain in the ROK after their
visas are expired or cancelled, they remain in the same category of the statistics being classified as
‘illegal foreigners’.'"

The ‘short-term foreign residents’ data are produced based on the arrival and departure data. The
stateless persons who entered the ROK with the short-term residence visa are recorded under this
category. However, when they leave the country, they are excluded from this data. The ‘stateless persons’
in this category are all those who were recognized as stateless when they entered the county because
they held both the travel documents of stateless persons issued by another state and the visas of
‘foreigner travel permit’ issued by the ROK government. Thus, it is highly possible that these people

were previously determined as stateless by another state.

The data of ‘long-term foreign residents’ are produced on the basis of the ‘foreigner registration’ and
‘residence report of overseas Koreans’ in the ROK. Thus, this data may include both those who entered
the ROK being recognized of stateless status and those who were rendered stateless during their stay in
the ROK and were re-classified as ‘stateless persons’ by the ROK government. The latter may have
entered the country with the long-term residence visa or transferred their short-term visa to the long-

term one.

After foreigners entered the ROK with the passport of their nationality, they may render stateless during

113 Foreign nationals who were recognized as having Korean origin (‘overseas Korean’ visa (F-4) holders) are required to
report their residence to an immigration office for the stay longer than 90 days.

114 Although the term ‘illegal foreigners’ is broadly avoided by international community, this report uses this term as a category
for immigration statistics as used by the ROK government. In order to avoid confusion, this report put quotation marks (),
when this term is used.
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or after the authorized period of stay in the country. If such stateless person does not report their changed
circumstance to the ROK government or the ROK government does not recognize the circumstance,
the persons remain under the category of their former nationality in the ‘foreign resident’ statistics, not

under the ‘stateless persons’ category.

The ‘foreign resident’ statistics are useful for figuring out the numbers of the different types of stateless
persons. This statistic represents the foreigners who are recognized by the ROK government as actually

residing in the ROK at a certain point of time.

The Immigration Statistics of 2020 does not specify the statistics of ‘stateless persons.” Instead, the
authors acquired the data through the ROK government’s Information Disclosure process. According
to the data provided by the Ministry of Justice, there were 231 ‘stateless persons’ in 2020 (see Table
11). Among them, 55 are short-term visa holders who were already recognized as stateless when they

entered the country. There are 176 long-term visa holders who are classified as ‘stateless persons.’

The most recent ‘stateless’ population data publicly available from the Immigration Statistics is those
of 2013. Many of them are likely classified as ‘illegal foreigners’, which means that they are currently
staying in the country without a valid visa although they entered the country with a valid one. Others
may be those who make only a very brief visit to the ROK, as short as just one day visit for transit.'"®
Among them, 65 persons are recorded as ‘illegal foreigners’. Their ‘foreigner registrations’ have already
been expired or cancelled; thus, although they are included in the statistics of registered foreigners, the
ROK government does not have information about their whereabouts. The ‘illegal foreigners’ consist
of ‘family visitation (F-1)’ and the ‘residential (F-2)’ visa holders, and they make the majority in each

visa category. The Immigration Statistics of 2012 provides the details of visa sub-categories which may

also help estimate the characteristics of stateless populations.

In addition, the authors of this research obtained an unofficial document obtained during an interview
of an immigration official in November 2012, which shows the number of ‘stateless persons’ was 183
in September 2012. Among them, 97 were ‘Vietnamese asylum-seekers’; 31 were ‘sham marriage
convicts’; 19 were ‘those who did not fulfil the obligation to renounce foreign nationality’; 11 were
‘Hwagyo among the DPRK escapees’; and there were 5 others.''® This document shows some of the

Vietnamese asylum-seekers who arrived in the 1970s and the 1980s (see Section 3.4) are classified

115 For example, if a foreigner arrives in the ROK on 31 December of a year and leaves the country the day after, he or she is
still counted as ‘short-term foreign resident’ of the year because the statistics counts the number of foreigners who stay in the
ROK with short-term visa on the last day of a year.

116 An interview and unofficial document, November 2012.
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under either the ‘family visitation (F-1)" or ‘residential (F-2)’ visa category. Many of them are also
‘illegal foreigners’; thus, the ROK government does not know their whereabouts. If they remain
stateless in the ROK, this is a serious violation of the 1954 Convention, especially Article 32
(Naturalization).

The former spouses of a ROK national, whose naturalizations were cancelled for the conviction for
‘sham marriage’ (see Section 3.1), are largely related with the ‘spouse of a Korean national (F-6)’, but
may also be still categorized under the ‘family visitation (F-1)’ or ‘residential (F-2)’ visa as they testified
they were granted ‘F-1 visa’. Before the ‘spouse of a Korean national (F-6)’ visa was introduced in
December 2011, the ROK government granted the ‘spouse (F-1-3)’ visa, which is one of the
subcategories of the ‘F-1 visa’. Thus, it is possible that those who obtained the ‘F-1’ visa but were

rendered ‘illegal foreigner’ may remain under the ‘F-1 visa’ category.

The unofficial document shows the ‘residents escaped from North Korea” who were not identified as
the DPRK nationals and as the ROK nationals (see Section 3.5) held either the ‘family visitation (F-1)’

or ‘spouse of a Korean national (F-6)’ visa.

It is problematic the ROK government has ‘those who did not fulfil the obligation to renounce foreign
nationality’ category in the statistics of ‘stateless persons’. These cases are those who did not fulfil such
obligation as stipulated in Article 10 of the Nationality Act: ‘a foreigner who has attained the nationality
of the Republic of Korea but retains a nationality of a foreign country shall renounce the nationality of
the foreign country within one year after the attainment of the nationality of the Republic of Korea’,
and if not, the person ‘shall lose the nationality of the Republic of Korea upon the expiration of the time
specified therein.” Logically, it is impossible for stateless persons to renounce their foreign nationality
when they obtain the ROK nationality; thus, it may be possible that the ROK government counted those

who still hold a foreign nationality but lost the ROK nationality as ‘stateless persons’.

Although the ‘foreign resident’ data is useful to grasp the number of ‘stateless persons’ who were
recognized by the government as residing in the ROK, it is still problematic. First, the recognition of
stateless persons is not legally grounded. Because the legal definition and determination procedures are
not legally provided, the data may miss other relevant cases or include irrelevant cases. Second, this
data cannot show the trend of immigration of stateless persons. Therefore, the chronicle data is more

useful for understanding the trends and profiles of stateless persons.
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4 The Statistics of Stateless population in the ROK

As stated earlier, the arrival data of ‘stateless persons’ show there was very small number of ‘stateless
persons’ arrived with ‘long-term visas’ (see Table 7).!'" It is also very unlikely that a large number of
‘short-term visa’ holders transferred their visas to ‘long-term’, as discussed above. This means the
majority of the ‘long-term visa’ holders among the ‘stateless persons’ in the ‘foreign resident’ data
(Table 11) are those who were rendered stateless in the ROK or were recognized as being ‘stateless’ by
the ROK government. The statistics of ‘foreign resident’ that compiles the figures of each year and is
categorized by visa types is helpful for understanding how many people rendered stateless in the ROK
and when it happened.

The data shows that the number of ‘long-term residents’ under the ‘stateless persons’ category suddenly
increased in 1996, and such trend continued until 2007 (see Table 12). During this period, the ‘family
visitation (F-1) visa’ holders led to the increase of ‘stateless persons’ staying in the ROK. This seems
mostly related to the returning former nationals who rendered stateless in Russia after the Second World
War (see Section 3.2). Those who hold this visa gradually decreased from 2000, probably because the
stateless persons obtained the ROK nationality through reinstatement or determination of nationality
procedures. The decrease seems also related to the progress in the repatriation programme for the

stateless persons in Russia and consequent decrease of new arrivals.

The data of ‘family visitation (F-1)’, especially from the early 2000s, also includes the ‘residents
escaped from North Korea” who were not identified as the DPRK nationals; thus, not as the ROK
nationals (see Section 3.5). The interviewees testified that they held this visa. It is known that some of
the Vietnamese asylum-seekers who arrived in the 1970s and the 1980s (see Section 3.4) are classified
under either the ‘family visitation (F-1)’ or ‘residential (F-2)’ visa category. Thus, they remained under
this category throughout the 1990s and 2000s. The ‘spouse (F-1-3)’ category shows a sudden increase
from 2001 onward. This category is related chiefly to the former spouses of a ROK national, whose
naturalizations were cancelled for the conviction for ‘sham marriage’ (see Section 3.1). After the
‘spouse of a Korean national (F-6)’ visa was introduced in December 2011, the ROK government

granted this visa to this group of stateless persons.

17 The division of visas between ‘short-term’ and ‘long-term’ was introduced only in 1993. Thus, the data from 1993 is valid
for identifying the proportion of long-term visa holders among those who entered the ROK.
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4 The Statistics of Stateless population in the ROK

4.2.3 The problems of ‘stateless persons’ data

As mentioned earlier, the term ‘stateless persons’ in the immigration statistics of the ROK is not exactly
compatible with the international definition of stateless persons in accordance with the 1954 Convention.
Thus, the figures of the immigration statistics do not precisely represent the size of the stateless
population in the ROK, although it is helpful for estimating the size of the two groups of stateless
persons (i.e. the stateless persons who arrived in the ROK and those who rendered stateless in the ROK)

as examined earlier.

First, the large disparity between the accumulated figure of ‘net-migration’ of ‘stateless persons’ in the
in-and-out data and the stock migration figure of ‘stateless persons’ in the ‘foreign residents’ data has
to be explained. Among the approximately 10,032 net-migrations of the ‘stateless persons’, some of
them may actually remain in the ROK. If the ‘stateless persons’ who entered the ROK remain in the

ROK, they may be one of the below cases:

(1) those who entered the ROK with a long-term visa and still stay in the ROK;;

(2) those who entered the ROK with a short-term visa and transferred it to a long-term visa to
remain in the ROK;

(3) those who entered the ROK with a valid visa but remain undocumented until after the expiry
of the visa;

(4) those who obtained the ROK nationality.

However, it is also possible that they do not actually remain in the ROK but maybe one of the below

cases:

(5) those who left the ROK after obtaining the nationality of another country (e.g. through the
arrangement of a diplomatic mission in the ROK);

(6) those who died in the ROK.

Another possible reason for the statistical disparity may be:

(7) errors in recording or compiling immigration data.

Through the close examination of the arrival and departure data, it is found that the immigration
statistics of ‘stateless persons’ are not reliable, mostly because of confusion in the definition of the
category ‘stateless persons’. Although the figures cannot be estimated, the considerable portion of the

high ‘net-migration’ of ‘stateless persons’ seem to be primarily caused by the ‘errors in the recording
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and compiling data’ as addressed earlier.

4.2.4 ‘Stateless persons’ in nationality-related statistics

As discussed early (section 4.1.1), the acquisition or the loss of nationality have significant impacts on
the size of the stateless population. For example, those who entered the ROK being recognized as
‘stateless persons’ and was recorded accordingly may attain the ROK nationality in accordance with the
Nationality Act through ‘naturalization’ (Article 4), ‘reinstatement of nationality’ (Article 9),
‘determination of nationality’ (Article 20). Then, this persons were recorded in the ‘arrival data’ of the
immigration statistics and the ‘foreign resident’ data, but they are excluded from the latter although
remains in the former data after the acquisition of the ROK nationality. For example, the case of

returning former Koreans (see Section 3.2).

The persons who entered the ROK with foreign nationality are recorded in the ‘arrival data’ under the
category of their former nationality. If they obtain the ROK nationality and renounce the former
nationality, they are excluded from the ‘foreign resident’ data of the immigration statistics. However, if
their attainment of the ROK nationality is cancelled and they cannot restore the former nationality, they
render stateless and may be recorded accordingly in the ‘foreign resident’ data. For example, the cases
of a former spouse of a ROK national whose ROK nationality was revoked due to the conviction of

‘sham marriage (see Section 3.1).

The Ministry of Justice government has published statistics on its practice on nationality-related affairs
since 2005. Although the total number of each nationality-related procedure is available from 1991, the

data categorized by the former nationality is available from 2005 only.

The nationality-related data shows 1,921 people who were previously under the category of ‘stateless
persons’ obtained the ROK nationality between 2005 and 2013 (Table 13). Among them, 538 people
obtained the ROK nationality through ‘naturalization and 512 through the ‘reinstatement of nationality’.
They are related with the returned former Korean nationals (see Section 3.2). The ‘naturalization’ cases
may also be related with the Vietnamese asylum-seekers (see Section 3.4). There were another 314
people who obtained nationality through the ‘determination of nationality’. They seem to be mostly

related with the DPRK nationals whose nationality was not confirmed (see Section 3.5).

The statistics also show there are also 555 cases of ‘acquisition of nationality’. These cases consist of
such cases as ‘attainment of nationality by acknowledgement’ (Article 3) and ‘re-attainment of
nationality’ (Article 11). The child born in the ROK to stateless parents can attain the ROK nationality
by birth (Article 2(3)), and this case is also included in this data.
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4 The Statistics of Stateless population in the ROK

This is a significant contribution to the reduction of stateless persons. Among the ‘stateless persons’
who entered the ROK, a significant number is considered to have obtained the ROK nationality. This
also partly explains the high number of ‘net-migration’. A considerable portion of the 10,032 ‘net-

migration’ is those who obtained the ROK nationality.

There were also 152 cases that caused the increase of ‘stateless persons’ in the immigration statistics.
They are 116 ‘loss of nationality’ cases and 26 ‘renunciation of nationality’ cases. It is not clear whether
they are the former ‘stateless persons’ who obtained the ROK nationality but lost or renounced it
because they obtained a foreign nationality or they are the former ROK national who rendered stateless.

If they are the latter cases, this is a serious violation of the 1961 Convention.

The ‘loss of nationality’ can be caused by the ‘attainment of foreign nationality’ (Article 15), ‘revocation

of permission of naturalization’ (Article 21).'"’

This case is generally considered to be related with the
‘sham marriage’ cases (see Section 3.1), although it is also possible some of former stateless persons
obtained foreign nationality and lost their ROK nationality. The ‘renunciation of nationality” (Article
14) is questionable because it is highly unlikely that a person may renounce his or her nationality to
render stateless. It may be possible they are the cases of former stateless persons who obtained the ROK

nationality but later obtained a foreign nationality and gave up the ROK nationality.

However, it is still problematic that the category of ‘stateless persons’ in these statistics is still not
defined by the ROK law. Thus, it is not certain how many of those in the statistics are compatible with
the stateless persons as defined in the 1954 Convention. Furthermore, as already observed in the arrival
and departure data, it is also possible some of the data on nationality may also involve statistical errors

or ill-management of data.

19 The loss by the ‘decision on loss of nationality’ (Article 14-3) applies only to those with multiple nationalities.
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5 Human rights conditions of stateless persons in the ROK

5 Human rights conditions of stateless persons in the
ROK

As discussed earlier, the ROK is obliged to protect the rights of stateless persons in accordance with the
1954 Convention and other international human rights treaties that the ROK is a state party to. This
chapter examines the human rights conditions of stateless persons in the ROK, especially from the view
of the implementation of the 1954 Convention. The 1954 Convention establishes a broad range of civil,
political, economic, social and cultural rights to be accorded to stateless persons by State Parties. It
specifies the below four areas in relation with the status of stateless persons, which this chapter takes

into account for the examination of the human rights conditions of stateless persons in the ROK:

- judicial status (personal status, movable and immovable property, artistic and industrial
property, association, access to courts);

- gainful employment (wage-earning employment, self-employment, liberal professions);

- welfare (rationing, housing, public education, public relief, labour legislation and social
security);

- administrative measures (administrative assistance, freedom of movement, identity papers,

travel documents, fiscal charges, transfer of assets, expulsion, naturalization).

5.1 Judicial status

5.1.1 Visa status

There is no specific provision on the visa status of stateless persons in the 1954 Convention. However,
the visa status or the status of sojourn is the most important aspect of a foreigner’s residence in the ROK.
The stateless persons are also considered as foreigners under the ROK law; thus, the types of visa and
the entitlement guaranteed by each visa category have significant influences on the status of stateless

persons in the ROK.

As repeatedly mentioned earlier, there is neither definition of stateless persons nor statelessness
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determination procedures in the ROK laws. Accordingly, the ROK laws do not stipulate any particular
legal status of stateless persons. Instead, the stateless persons are considered as ‘foreigners’ by the
Immigration Control Act; thus, they should hold a ‘status of sojourn’ (Article 10) in order to maintain

their stay in the ROK.

The ‘status of sojourn’, in other words, visa status, is the core standard that regulates not only the period
of stay but also the status, rights and the ‘scope of activity’ (Article 17) and ‘employment’ (Article 18)
for all foreigners in the ROK. For example, the short-term visa holders are not permitted to any income-

earning activity, but some of the long-term visa holders are allowed to engage in economic activities.

The immigration statistics show that ‘stateless persons’ in terms of immigration statistics currently hold
2 types of short-term visas and 6 types of long-term visas (see Table 11). The ‘stateless persons’ who
hold ‘tourist/transit (B-2)’ or ‘short-term general (C-3)’ visas are permitted to stay for 90 days or less in
the ROK. They were all already recognized as ‘stateless persons’ when they entered the ROK through
their travel document of stateless persons. The long-term visas that the ‘stateless persons’ currently hold
are ‘arts and performance (E-6)’, ‘family visitation (F-1)’, ‘residential (F-2)’, ‘overseas Korean (F-4)’,
‘spouse of a Korean national (F-6)’ and ‘working visit (H-2)’ visas. All these visa holders are permitted
to stay for longer than 90 days and up to 3 years in the ROK, depending on the decision of the Minister
of Justice (Article 18-3 of the Enforcement Rule of the Immigration Control Act).

While the long-term visa holders are required to register at immigration offices and to report their
addresses, the short-term visa holders are entitled to foreign registration according to the Immigration
Control Act (Article 31). The ROK government issues the ‘foreigner registration card’ to the registered
foreigners. The details of the identity card are discussed in the following section (see Section Section
5.4.1). Each visa status permits different levels or types of gainful employment to the visa holders in
accordance with the Enforcement Decree of the Immigration Control Act (Article 23). The details of the

wage-earning employment issues are discussed in the following section (see Section 5.2).

The immigration statistics present that the majority of ‘stateless persons’ is recognized as ‘illegal
foreigners’ by the ROK government (see Table 11). The ‘illegal foreigners’ are rendered ‘illegal’ by
staying in the ROK longer than the authorized period without renewal or transfer of their visas or by
performing any activities beyond the authorized ‘scope of activity’ (i.e. gainful employment or political
activity). The ‘illegal foreigners’ are basically subject to ‘deportation’ in accordance with the
Immigration Control Act (Article 46). They are not entitled to any services for foreigners as stipulated
in the Framework Act on Treatment of Foreigners Residing in the Republic of Korea because the

definition of ‘foreigners in Korea’ excludes the ‘illegal foreigners’ (Article 2).
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5 Human rights conditions of stateless persons in the ROK

There is no known case where the ROK government executed the expulsion of a ‘stateless person’ with
‘illegal foreigner’ status in violation of the 1954 Convention (Article 31). However, the undocumented
migrants in the ROK are generally known to be under seriously vulnerable conditions (Seol et al. 2005);

and the ‘stateless persons’ in ‘illegal foreigner’ status are not exceptions.

According to the interviews, those who were rendered stateless in the ROK due to the conviction of
‘sham marriage’ had not been granted any visa until May 2011 (see Section 3.1).'?° They were
considered being subject to ‘deportation’ and, accordingly, detained in the immigration detention
centres for the violation of immigration laws. They were temporarily released on bail of 1 million to 10
million Korean Won [approximately 1,000 to 10,000 US Dollars]. The ‘temporary release from
internment’'?' had to be renewed every 3 months, but they still remained without visas. Due to the
efforts of advocacy groups for stateless persons, the ‘temporary release from internment’ was extended
to one year basis in 2010.Since 2011, the ROK government has granted F-1 visas to the stateless persons,
which has to be renewed every year. Before they are granted a visa, they are also supposed to pay a fine

for the period of staying in the ROK ‘illegally’ and to clear out their ‘illegal foreigner’ status.

Interviewees testified the large amount of fine often discourages the stateless persons in ‘illegal
foreigner’ status from applying for the visa. Unless they are under detention, they do not find having
the F-1 visa significantly improves their living conditions. Thus, they decide to remain as ‘illegal
foreigners’ instead of paying the large amount of fine. They also argue that their refusals are partly due
to the fact that the ‘illegal stay’ was not their fault but caused by the mismanagement of the ROK
government (see Section 3.1). Even after they hold the visa, they sometimes refuse to renew their visas
annually due to the same reasons. These cases are related with the high proportion of ‘illegal foreigners’
among the ‘foreign residents’ under the category of ‘stateless persons’ in the immigration statistics (see
Table 11). This case is not against the 1954 Convention, which does not have a provision on the waiver
of penalties on illegal presence unlike the 1951 Convention. However, the large amount of fine for the
‘illegal residence’ seems negative to the status of stateless persons and even to the reduction of

statelessness in the long run.

5.1.2 Personal status

The 1954 Convention provides that the personal status of a stateless person should be governed by the

120 Interview with an immigration official, October 2012.
121'In accordance with the Article 63 of the Immigration Control Act.
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law of the country of his or her domicile or residence (Article 12(1)). Rights previously acquired by a
stateless person and dependent on personal status, such as rights attaching marriage, should be respected
by the Contracting State (Article 12(2)). The Convention of Civil and Political Rights (Article 24(2))
and the Convention on the Rights of the Child (Article 7(1)) particularly emphasizes the importance of
the right to birth registration of a new-born child; the birth registration is an important system for the

reduction of statelessness as discussed earlier (see Section 3.6).

Under the current ROK’s laws, birth, marriage, and death are considered as the ‘establishment and
change of family relations’ and have to be registered to the ‘family registration system’ in accordance
with the Act on the Registration, etc. of Family Relationship (Article 1). The family registration system
is the only mechanism through which people can register the birth, marriage and death in the ROK. It
is also the essential basis for recognizing a person’s ROK nationality, since the ROK maintains jus

sanguinis principle.

The child of stateless persons born in the ROK attains the ROK nationality by birth (Article 2(1) of the
Nationality Act); thus, he or she may register at the family registration by establishing a new surname
and origin of a surname like other foreigners who acquired the ROK nationality (Article 96 of the Act
on the Registration, etc. of Family Relationship). Except for this case, stateless persons basically cannot

register in the family registration system.

If a foreigner marries another foreigner in the ROK, they cannot register their marriage at the family
registration system of the ROK because they have no family relationship with anyone already in the
family registration (i.e. a ROK national). Although they still have to report the marriage to an
immigration office, if the marriage affects their status of sojourn, the ROK government does not certify
their marriage. Likewise, a stateless person, who marries another stateless person or a foreigner, cannot
register their marriage at ROK government. Consequently, a stateless person, who marries another
stateless person or a refugee who does not have access to a consulate service, has no way to register or

certify their marriage in the ROK.

If a foreigner marries a ROK national, he or she is recorded on the family registration of the ROK
national spouse as a dependent (Court Ordinance on the Registration of Family Relationship, No. 452).
When they apply for this, they are required to provide the nationality of the foreign spouse (Article 71
of the Act on the Registration, etc. of Family Relationship). In addition, the foreign spouses also have
to submit the document issued by the government of their nationality that certifies they meets the
requirement for the establishment of marriage (i.e. the evidence of being unmarried) in accordance with

the Court Ordinance on the Registration of Family Relationship, No. 33. A stateless person may meet
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5 Human rights conditions of stateless persons in the ROK

neither requirement; consequently, the marriage with a stateless person is not eligible for being recorded

on officially in the ROK.

5.1.3 Movable and immovable property

The 1954 Convention stipulates any stateless person should be accorded to the same or more favourable
level of treatment than that accorded to aliens generally in the same circumstances in relation to movable
and immovable property (Article 13). Such treatment should apply to the ‘acquisition’ of the property,

other rights pertaining thereto, and rights to leases and other contracts.

The ROK laws do not impose any particular restriction on the acquisition or leases of buildings to
foreigners other than the procedures that are imposed on the ROK nationals in accordance with the
Registration of Real Estate Act. However, as for land, foreigners are required to report the acquisition
to the government in accordance with the Foreigner's Land Acquisition Act. If the acquisition of real
estate is made for the purpose of profit, the foreigner has to register as ‘foreign corporation’ in

accordance with the Foreign Investment Promotion Act.

When a person acquires immovable property, he or she has to register the property as registration of
real estate. If the foreigner has ‘foreign registration’ for the long-term residence, he or she may register
with his or her ‘foreign registration number’. If the foreigner has only a short-term residence, he or she
may obtain ‘foreigner registration for real estate’ in accordance with the Rule on the Procedures of the
Provision of Registration Number for the Registration of Real Estate of Non-Corporation Association

or Foundation and Foreigners. However, ‘illegal foreigners’ are not eligible for any of those options.

Stateless persons who hold ‘foreign registration’ are accorded to the same treatment as foreigners in
general. However, stateless persons who hold short-term visas may face obstacles to the registration of
real estate in practice; because the registration of real estate procedures requires the documents that

stateless persons may not provide, such as the address at home country and passport.

There is no known case of any stateless person who faced problems in relation to the right to property.
This seems partly because many stateless persons in the ROK are under financially disadvantaged

conditions.
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5.1.4 Right of association

The 1954 Convention also provides that the right of association of ‘non-political and non-profit-making
associations and trade unions’ should be accorded to stateless persons ‘lawfully staying in their territory’
at the level of ‘not less favourable than that accorded to aliens generally in the same circumstances

(Article 15).

The Immigration Control Act prohibits any foreigner from engaging in any political activity in the ROK
in principle (Article 17(2)). This provision also applies to stateless persons. If a foreigner in the ROK
is engaged in political activity, they may face deportation. However, since there is no defined scope of
the “political activity’, this provision is controversial.'** Although this provision does not seem clearly
against the 1954 Convention (Article 15), it is likely that it leads to the restrictions of fundamental
human rights enshrined in the international human rights laws such as the right to freedom of opinion
and expression (Article 19 of International Covenant on Civil and Political Rights), the right to peaceful
assembly (Article 21) and the right to freedom of association (Article 22).

5.1.5 Access to court

The 1954 Convention stipulates that any stateless person have ‘free access to the Courts of Law’ on the
territory of all Contracting States (Article 16(1)).'** The ‘access to court’ is a fundamental human right
that is reiterated by international human rights treaties that the ROK 1is a state party to, such as
International Covenant on Civil and Political Rights (Article 14), Convention for the Elimination of All
Forms of Racial Discrimination (Article 5(a)), International Convention on the Elimination of All Forms

of Discrimination against Women (Article 15), and Convention on the Rights of Child (Article 40).

There is no specific domestic laws restricting the judicial rights of the ‘illegal foreigners’. Thus, the
‘stateless persons’ in ‘illegal foreigner’ status are also entitled to judiciary services in the ROK. However,
it is broadly pointed out that the public official’s ‘obligation to notify” often poses serious obstacles to
the access of ‘illegal foreigners’ to judicial rights (Kim et al. 2013). Article 84(1) of the Immigration
Control Act stipulates if a public official finds, ‘in the course of carrying out his or her duties, a person

[subject to deportation] or deemed to be in contravention of this Act, he or she ‘shall immediately inform’

122 <15 million of foreigners in Korea, “stay without any political activity”’, Newsis, 25 May 2014,

(http://www.newsis.com/ar_detail/view.html?ar id=NISX20140523_0012937834&cID=10201&pID=10200).
123 However, the legal assistance and exemption from payment of security for legal costs may be offered to the stateless persons
who have ‘habitual residence’ (Article 16(2)).
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it to the immigration office, except in cases such as officials working in the field of education or public
health and medical treatment. It is broadly discussed that this provision hinders the ‘illegal foreigners’
from approaching the police or judicial body to seek a legal remedy for the violation of their rights. The
‘stateless persons’ in the ‘illegal foreigner’ status are also in the same position. This policy of the ROK
government, in practice, poses a significant obstacle to the implementation of the right to free access to

courts for all stateless persons as stipulated in the 1954 Convention (Article 16).

5.2 Gainful employment

The 1954 Convention provides that the Contracting States should accord three different types of gainful
employment to the stateless persons at the level not less favourable than that accorded to aliens generally
in the same circumstances or as favourable as possible. The stateless persons ‘lawfully staying in the
territory’ are entitled to ‘the right to engage in wage-earning employment’ (Article 17). The stateless
persons ‘lawfully in the territory” have the right to engage on self-employment (Article 18). The stateless
persons ‘lawfully staying in the territory’ and with relevant competence have the right to hold ‘liberal

profession’ (Article 19).

Considering the fact that there is no statelessness determination procedures in the ROK, all potentially
stateless persons who have approached the immigration authorities, particularly those who do not have
a valid visa or resident permit but seek to regularize their immigration status, should be considered as
‘lawfully in’ the Contracting State and, accordingly, entitled to ‘self-employment’. The short-term visa
holders with ‘legal foreigner’ status belong to this category. The stateless persons with ‘illegal foreigner’
status who once held long-term visas should also belong to this category. Those who hold valid long-
term visas are considered to be ‘lawfully staying’ in Contracting State; thus, entitled to both ‘wage-

earning employment’ and ‘liberal profession’.

However, the reality is quite different from the international standards. As mentioned earlier, the
Immigration Control Act strictly controls the gainful employment of foreigners, including stateless
persons. A foreigner, who intends to be employed in the ROK, should obtain ‘the status of sojourn
eligible for employment activities (Article 18(1)) or ‘prior permission for activities other than his or her
original status of sojourn from the Minister of Justice’ (Article 20). When the foreigner holds such status

of sojourn, he or she should work only at the ‘designated working place (Article 18(2)). The type of
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work has to be within the scope of activities as defined by the status of sojourn (Article 23(1) of the

Enforcement Decree of the Immigration Control Act)."**

The ‘stateless persons’ who hold employment-related long-term visas such as ‘arts and performance (E-
6)’ and ‘working visit (H-2)’ visa holders are entitled to gainful employment within the ‘activity scope’
of each visa (Article 23(1) of the same Enforcement Decree). Those who hold some of the family-
related long-term visas such as most cases of ‘residential (F-2)’ visa holders and all ‘spouse of a Korean
national (F-6)’ visa holders are permitted to engage in gainful employment without restriction on the
‘scope of activity’ (Article 23(2)). The ‘overseas Korean (F-4)’ visa holders are also entitled to gainful
employment except ‘simple manual labour’ and ‘an act violating good morals and other social orders’

(such as gambling) (Article 23(3)).

However, the ‘family visitation (F-1)’ visa holders are not permitted to do gainful work unless they
obtain special permission for the ‘activities other than the status of sojourn’ from the Minister of Justice
as Article 20 of the /mmigration Control Act stipulates. Whether the stateless persons with ‘family
visitation (F-1)’ visa can do the gainful work is decided by the discretion of the Minister of Justice, not
by the law. The ROK government maintains the same policy toward the asylum-seekers who are waiting
for the outcome of the refugee determination procedure (Article 40(1) of the Refugee Act) or who failed
to be determined as a refugee but as ‘humanitarian resident’ status holder (Article 39 of the Refugee
Act). The discretionary grant of the right to work is criticized for failing the implementation of
international obligation on refugee and stateless persons, and it is particularly problematic that the
policy ‘downgraded’ the international legal obligations to the level of ‘discretion of a government

official” (Chung 2009).

The interviews of those rendered stateless due to the conviction of ‘sham marriage’ show that the
‘discretionary grant’ policy fails to protect the right to work of the stateless persons. According to an
advocacy group, although the ROK government has granted the ‘special permission’ to work to the
stateless persons holding ‘family visitation (F-1)’ visa since 2012, the ‘contradictory rules’ on the
requirement of documentation and employment permit hinder the stateless persons from applying for
the special grant.'> The Article 76(2) of the Enforcement Rule of the Immigration Control Act requires
a stateless person who intends to obtain the ‘special permission’ to work to submit the ‘employment

contract’” made with the potential employer. However, the stateless persons testify it is extremely

124 The employment of the foreigner who does not hold such status of sojourn is prohibited (Article 18(3)); and the arrangement
or encouragement of employment of such employment is also prohibited (Article 18(4)).
125 Interview with the representative of Newspaper for the Worldwide Korean October, 2012.
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challenging to obtain an employment contract before they have permission to work. Employers are
generally reluctant to make the contract with a person who is not permitted to work because they are
afraid that the contract may lead to the violation of the /mmigration Control Act that prohibits the

employment of a foreigner without a relevant working visa (Article 18(3)).

According to the interviews, many stateless persons of the ‘sham marriage’ cases and the former DPRK
residents of non-ROK nationality with the F-1 visas claimed that it was practically impossible to abide
by the requirement for special permission to work. Instead, they gain subsistence by relying on
temporary, part-time and casual jobs without permission to work, hiding their status from employers.
They usually pretend to be a ROK national to get such employment opportunities but live with constant
worries of being known to their employers or immigration office. If they are known to the immigration
office, they may face the cancellation of their visas for conducting activities other than the status of
sojourn permits. This is, in fact, the same situation that a number of asylum-seekers have already

experienced in the ROK (Kim et al. 2010, Kim 2011).

The stateless persons testify that the unstable employment is the biggest concern for them because it
leads to the insecurity of their livelihoods. They often have to rely on the assistance that is offered by
charity organizations, but it is never a sustainable source of livelihood. The irrelevant conditions of the
visas often become the reason for the stateless persons to give up the renewal or attainment of the visas.
They are rendered ‘illegal foreigners’, simply because they found the ‘legal status’ did not help in
improving their living conditions. The ‘stateless persons’, who are considered as ‘illegal foreigners’ by
the government, are not only prohibited from engaging in any economic activity but also may be subject

to deportation.

Thus, it is problematic that the ‘stateless persons’ who hold valid short-term visas or whose long-term
visas were expired or cancelled are not entitled to self-employment. It is also clearly against the 1954
Convention that the ‘stateless persons’ who hold valid ‘family visitation (F-1)’ visa are entitled to
neither ‘wage-earning employment’ nor ‘liberal profession’ in practice. According to the ‘foreign
resident’ data (Table 11), as of 2013, among the 222 ‘stateless persons who were recognized by the
official immigration statistics, the 7 short-term and 65 long-term visa holders have their visas expired,
which means they are deprived of the Convention right to engage in ‘self-employment’. In addition, 25
valid ‘family visitation’ visa holders also face obstacles to practicing the right to ‘wage-earning

employment’ and ‘liberal profession’ as stipulated in the 1954 Convention.
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5.3 Welfare and social rights

5.3.1 Labour standards

The 1954 Convention provides that ‘lawfully staying’ stateless persons are entitled to the same levels
of labour standards (Article 24) as is accorded to nationals of the Contracting State. The labour standards
include equal remuneration, working hours, overtime arrangements, paid holidays, restrictions on
homework, minimum age of employment, apprenticeship and training, women’s work and the work of
young persons, and the benefits of collective bargaining. The right to labour standards is fundamental
human rights as stipulated in international human rights treaties, which the ROK is state party to, such
as International Covenant on Economic, Social and Cultural Rights (Article 7 — 8), Convention for the
Elimination of All Forms of Racial Discrimination (Article 5(e)), International Convention on the
Elimination of All Forms of Discrimination against Women (Article 11), and Convention on the Rights

of Child (Article 32).

The Labor Standards Act of the ROK prohibits ‘the discriminatory treatment in relation to terms and
conditions of employment on the ground of nationality, religion, or social status’ (Article 6). The labor
standards and minimum wage equally apply to both ROK nationals and foreigners. The Trade Union
and Labor Relations Adjustment Act provides that all workers are free to establish or join a trade union
(Article 5) and prohibits discrimination against union members (Article 9). Thus, like all other

foreigners, stateless persons are also entitled to equal labour rights as ROK nationals enjoy.

However, the discriminations against foreigners at work are broadly reported in practice; and the
stateless persons are not free from them. According to official data, migrant workers’ average wage is
estimated to be about 30 percent lower than that of ROK nationals (Statistics Korea 2014). The overdue
wages, violence, degrading treatment and sexual harassment are widespread problems that migrant
workers face regularly (Amnesty International 2009). Some stateless persons who were interviewed for
this study testified that they did not face serious violations at work because they are relatively well
settled down in the ROK as long-term residents, former spouses of a ROK national, or having Korean
origin or language skills. However, it is highly likely that the stateless persons who do not have such

backgrounds may face similar violations of labour standards as migrant workers experience.
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5.3.2 Social security

The 1954 Convention provides that ‘lawfully staying’ stateless persons are entitled to the same levels
of social security (Article 24) as is accorded to nationals of the Contracting State. Depending on the
coverage of the social security schemes of the country, the ‘social security’ includes pension,
employment injury, occupation diseases, maternity, sickness, disability, old age, death, unemployment,
family responsibilities and any other contingency. These provisions are all fundamental human rights
as stipulated in international human rights treaties, which the ROK is a state party to, such as the
International Covenant on Economic, Social and Cultural Rights (Article 9), Convention for the
Elimination of All Forms of Racial Discrimination (Article 5(e)), International Convention on the
Elimination of All Forms of Discrimination against Women (Article 11), and Convention on the Rights

of Child (Article 26).

The social security system of the ROK consists of 4 pillars: social insurances, public assistance, social
welfare services, and other related welfare programs as defined in the Framework Act on Social Security
(Article 3). The major component of the social security system is the 4 major social insurance schemes
that are run by the ROK government: ‘National Pension’, ‘Employment Insurance’, ‘National Health

Insurance’ and ‘Industrial Accident Compensation Insurance’.

The National Pension is a social insurance scheme for income security of old-age, disability, or death
(Article 1 of the National Pension Act). This is compulsory insurance; thus, all ROK nationals are, ‘as
a matter of course’, supposed to join the scheme through their workplace or individually depending on
the source of income. However, there are exceptional cases that are exempted from the scheme, such as
government employees, unemployed or those who are younger than 18 or at or older than 60. For
workplace-based insured, half of the insurance premium is paid by the employer, and another half is

deducted from the employee’s wage.

The foreigners, who are employed or reside in the ROK, are also covered by this scheme ‘as a matter
of course’, unless they are any of the exceptional cases (Article 126). The exceptional cases are the
foreigners who ‘stay without obtaining a permit for an extension of the period of stay’; who ‘fail to
make a foreigner registration’ or ‘to whom a forced deportation order has been issued’; and who hold

exceptional visas'*® including ‘family visitation (F-1)’ visa (Article 111 of the Enforcement Decree of

126 They include ‘cultural arts (D-1)’, ‘study abroad (D-2)’, ‘industrial training (D-3)’, ‘general training (D-4)’, ‘religious
affairs (D-6)’, ‘family visitation (F-1)’, ‘dependent family (F-3)’, and ‘miscellaneous (G-1)" visas (Article 53 of the
Enforcement Rule of the National Pension Act).
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the National Pension Act).

Thus, the stateless persons who hold short-term visas and ‘family visitation (F-1)’ visas are not entitled
to the National Pensions scheme, even though they are ‘lawfully staying’ in the ROK. The stateless
persons, who hold such types of valid visas as permitting employment are entitled to the national
pension. However, it is known that due to the unstable employment of stateless persons, it is known that
many stateless persons are excluded from the insurance. Employers often maintain informal forms of
employment in order to avoid the payment of the employers’ portion of the insurance premium.
Consequently, the stateless persons in vulnerable situations are excluded from the receipt of the pension

in practice.

The Employment Insurance is an insurance system ‘to prevent unemployment, to promote employment,
to develop and improve the vocational skills ..., to support the livelihood of unemployed workers and
their job seeking’ (Article 1 of the Employment Insurance Act). All employees, except a few exceptional
cases, are entitled to this insurance scheme (Article 8), and the insurance premium is partly (60 percent)

paid by the employers; and the rest is paid by employees.

Like the National Pension Scheme, the foreigners who hold valid visas that permit gainful employment
are entitled to the Employment Insurance scheme too (Article 3 of the Enforcement Decree of the
Employment Insurance Act). Thus, the stateless persons who hold short-term or ‘family visitation (F-
1)’ visas are not entitled to the Employment Scheme; and those who hold casual jobs or unstable

employment are not protected by this Insurance.

The National Health Insurance Scheme is the national insurance programme that provides ROK
nationals with insurance benefits for the prevention from, medical examination and treatment of, and
rehabilitation from diseases and injury; for childbirth and death; and for improvement of health (Article
1 of the National Health Insurance Act). One can join the insurance scheme through their workplace
individually, depending on the source of income. Employers pay the half of insurance premium, and

employees pay another half.

According to the National Health Insurance Act, foreigners are also entitled to becoming ‘policyholders
or dependents’ of the National Health Insurance scheme (Article 109(2)). The foreigner has to hold a
‘foreigner registration’. If they are employed, the employer is obliged to report them as ‘employer-
provided policyholder’. If the foreigner is not employed, they may still join the National Health
Insurance as a ‘locally provided policyholder’ (Article 76 of the Enforcement Decree of the National

Health Insurance Act). The stateless persons who hold long-term visas and foreigner registration are
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entitled to the National Health Insurance, while the short-term visa holders are not.

In spite of the legal provisions, none of the stateless persons who were interviewed for this study was
found to be the ‘policyholder’ of the National Health Insurance scheme. Most of them were ‘family
visitation (F-1)’ visa holders; thus, they were entitled to neither gainful employment nor the ‘employer-
provided policyholder’ of the scheme. Although they might have applied for the ‘locally provided
policyholder’ through local offices, they did not because they could not afford the insurance premium
payment. Some stateless persons testified that they experienced extremely difficult situations due to the
lack of health insurance when they had major diseases or injuries. They testified that they had to rely

on private loans to pay for a large amount of hospital fees for operations and other medical treatments.

The Industrial Accident Compensation Insurance is the compulsory insurance scheme for employers to
compensate for any occupational accident faced by employees and to facilitate the rehabilitation of
workers suffering from occupational accidents (Article 1 of the Industrial Accident Compensation
Insurance Act). This insurance scheme applies to all workplaces except very limited cases. Employers

are responsible for the full insurance premium.

All foreigners who are employed are entitled to the Industrial Accident Compensation regardless of
their status of sojourn or the validity of their visas. Thus, all stateless persons are entitled to the
Compensation. Reportedly, the workers in informal sectors are often excluded from the Industrial
Accident Compensation Scheme.'?” Although there is no known case, it is possible that the stateless

persons may face such cases, considering many of them have unstable employment situations.

The treatments of stateless persons in relation to social security are compared with those of refugees in
the ROK. The Refugee Act of the ROK provides ‘a foreigner who is recognized as a refugee and resides
in the ROK is entitled to the same level of social security as ROK nationals’ (Article 31). However, the
Refigee Act does not recognize the right to social security of asylum-seekers who were not recognized
as a refugee by the government. This case shows that, under the ROK’s legal system, the legal
determination of a person as holding a special status like a refugee is the essential prerequisite for the
entitlement of social rights. In other words, the lack of statelessness determination procedures is one of

the key obstacles for protecting the social rights of stateless persons in the ROK.

127 For example, ‘Cannot receive compensation for the injury during work, but still not eligible for compulsory industrial
accident compensation scheme?’, Hankyoreh, 3 April 2014 (http://www.hani.co.kr/arti/society/labor/631195.html?_fr=mt5r),
accessed on 28 June 2014.
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5.3.3 Public relief

Considering the vulnerable and unstable employment conditions, many of the stateless persons in the
ROK are considered to be in need of public relief or public aid rather than social insurance. The 1954
Convention provides that ‘lawfully staying’ stateless persons are entitled to the same levels of public
relief and assistance (Article 23) as is accorded to nationals of the Contracting State. Public relief is one
of the fundamental human rights as a part of the right to social security, as enshrined in international

human rights laws that the ROK is a state party to.

The “public assistance’ is a pillar of the ROK’s social security system as defined in the Framework Act
on Social Security (Article 3). In the ROK, there are several public assistance programmes for
disadvantaged groups of people, such as ‘National Basic Livelihood Security’, ‘Emergency Aid and

Support’ and ‘Medical Care Assistance’.

The National Basic Livelihood Security scheme provides the individuals in need with the required
financial assistance in accordance with the National Basic Livelihood Security Act (Article 1). The
beneficiaries are the individuals whose income is ‘no more than the minim cost of living” and who have

no person liable for supporting them (Article 5).

Foreigners are generally excluded from the beneficiary of the Basic Livelihood scheme, except for a
few cases. A spouse of a ROK national is exceptionally entitled to the scheme, if he or she has a very
strong tie with a ROK national such as ‘being pregnant, raising a minor child with the ROK nationality,
or sharing livelihood or dwelling with the spouse’s lineal ascendant having the ROK nationality’
(Article 5-2). Refugees, who are recognized by the ROK, are also exceptionally entitled to the scheme
in accordance with the Refugee Act (Article 32).

However, no other foreigners, including stateless persons, are eligible for the assistance from the
National Basic Livelihood Security scheme. This is certainly against the ROK’s obligation under the
1954 Convention. Considering the recognized refugees are entitled to the basic livelihood security
assistance, the lack of statelessness determination procedure is again an important obstacle to the

protection of the stateless persons in need of the assistance.

The Emergency Aid and Support Scheme is to offer ‘prompt assistance’ to the people in ‘critical
situations’ and in need of livelihood assistance in accordance with the Emergency Aid and Support Act

(Article 1). The ‘critical situation’ includes such situation as the household cannot afford the minimum
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cost of living because it is deprived of the main source of income due to the death, disappearance,
detention, etc. of the main income earner; a seriously ill or injured person; a person who has been
abandoned, deserted or abused by any household member; a person faces domestic violence or sexual
abuse by any other household member; a person who lost accommodation due to a fire or other disaster

(Article 2).

According to the Act, some foreigners are exceptionally eligible for the emergency aid (Article 5-2).
The exceptional cases include a spouse of a ROK national, a former spouse of a ROK national who is
responsible for the care of a lineal ascendant and descendant with ROK nationality, refugee recognized
by the ROK government, the victim of fire, crime or other natural disaster of which cause does not
attribute to him or her (Article 1-2 of the Enforcement Decree of the Emergency Aid and Support Act).
In addition, if the Minister of Health and Welfare recognize the need for emergency assistance, a

foreigner other than the above categories may also be eligible for the assistance.

Stateless persons are not included in the list of foreigners who are eligible for the emergency aid,
although they still may be provided with such aid by the discretion of the Ministry of Health and Welfare.

Again, the recognized refugees are eligible for the emergency aid in line with the 1951 Convention.

The Medical Care Assistance scheme is to provide the person in need with free medical care or at a
minimal cost. According to the Medical Care Assistance Act, the beneficiaries are mostly the
beneficiaries of other public assistance schemes such as the National Basic Livelihood Security scheme,
Disaster Relief scheme, the Act on the Protection and Settlement Support of North Korean Refugees,
etc. (Article 3). Among foreigners, the refugees recognized by the Refiigee Act are exceptionally eligible
for the Medical Care Assistance scheme if they are the beneficiaries of the Basic Livelihood Security
scheme. Consequently, stateless persons are not entitled to the Medical care Assistance, which is, again,

not incompatible with the 1954 Convention.

5.3.4 Housing

With regard to housing, the 1954 Convention stipulates the Contracting States should accord to stateless
persons ‘lawfully staying’ the treatment ‘not less favourable than that accorded to aliens generally in
the same circumstances’. The right to adequate housing is also ahuman right that is protected by
International Covenant on Economic, Social and Cultural Rights (Article 11), which the ROK is a state

party to.
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As discussed earlier, the ROK laws do not restrict the foreigner’s acquisition of real estate; and stateless
persons are generally accorded to the generally same treatment. Likewise, there is no restriction that is
imposed by the government in relation to renting accommodation. However, if a stateless person does
not hold valid ‘foreign registration’, he or she may face difficulties in making renting contract

depending on the landlord or real estate agency.

According to the interviews of stateless persons, an imperative problem is, rather, the economic
difficulties as bad as they cannot afford the rent for accommodation. They sometimes rely on charity
organizations or personal networks to find out a shelter but there is no official subsidy on the

accommodation provided to the stateless persons by the ROK government.

The central government (Korea Land and Housing Corporation under the Ministry of Land,
Infrastructure and Transport) and local governments (for example, Seoul Housing Corporation under
Seoul Metropolitan City) of the ROK operates various housing support schemes for disadvantaged
group of people such as ‘national rental housing’, ‘long-term public rental housing’, ‘public rental
housing’, ‘public tract housing’ etc. However, all these schemes are exclusively for the ROK nationals;

thus, no foreigners, including stateless persons, are entitled to the schemes.

5.3.5 Public education

The 1954 Convention stipulates that all stateless persons should be accorded to the elementary
education at the same level that is accorded to its nationals, and to the education other than the
elementary education not less favourable than that accorded to aliens generally in the same
circumstances (Article 22). The right to education is also guaranteed by international human rights
treaties that the ROK is a state party to. The right to education is a fundamental human right as stipulated
by International Covenant on Economic, Social and Cultural Rights (Article 13), Convention for the
Elimination of All Forms of Racial Discrimination (Article 5(e)), International Convention on the
Elimination of All Forms of Discrimination against Women (Article 10), and Convention on the Rights

of Child (Article 28 — 29).

According to the Framework Act on Education, the compulsory education of the ROK covers both
elementary education of 6 years and secondary education of 3 years (Article 8). Although the law does
not exclude foreigners, the main beneficiary of public education in the ROK is ROK nationals. Thus,

the compulsory education applies to the ROK nationals, but not to foreigners.
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Foreign children or students may enrol at an elementary or middle school by applying for admission to
the principal in accordance with the Enforcement Decree of the Elementary and Secondary Education
Act (Article 19(1) and Article 75(2)). Whether a foreign student will be accepted is decided by the
principal. Although the principal should verify the visa status of the foreign child in principle, if the
child or his or her parents refuse such verification, a document that verifies the child’s residence in the
ROK is sufficient for the application (Article 19(2) and Article 75(2)). In addition, the government
employees in the education sector are exempted from ‘obligation to report illegal foreigners’ stipulated
in the Immigration Control Act (Article 87). Thus, all foreign children may have access to elementary
and secondary education regardless of their visa status; and accordingly, stateless children are also

entitled to public education.

According to the immigration statistics, there are 4 stateless children at the age between 10 and 14, and
2 at the age of between 15 and 19. The researchers of this study had a chance to interview one of their
parents and found out that they still had difficulties in having access to public education. Whether a
stateless child is accepted by a school is decided by the principal of the school in the area of his or her
residence. Sometimes, the principal is reluctant to accept such stateless children as not having relevant
personal identification certificates or stable status of residence. As mentioned earlier, the stateless
child’s right to education should not be left to the discretion of the principal or education authority but
has to be enshrined in the ROK’s law in accordance with the 1954 Convention and other international

human rights treaties (c.f. Chung 2009).

Many foreign children, including stateless children, face difficulties in adaptation to school life, even
after they were accepted by the school. According to a study on the right to education of migrant children
(Lee et al. 2010), many migrant children have difficulties in learning due to the unstable residential
status of their families. The uncertainty of whether they will be accepted by higher education also deters

the children from continuing the learning. The stateless children also seem to have such difficulties.

5.4 Administrative measures

The 1954 Convention provides that the Contracting State should provide administrative assistance to
stateless persons from Article 25 to Article 32 such as ‘administrative assistance’, ‘freedom of
movement’, ‘identity papers’, ‘travel documents’, ‘fiscal charges’, ‘transfer of assets’, ‘expulsion’ and

‘naturalization’.
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The issuance of ‘identity papers’ to stateless persons in its territory is an important obligation of a state
party to the 1954 Convention. Otherwise, the stateless person has no opportunity to have any official
document to prove his or her identity unless he or she holds a valid travel document. The 1954
Convention stipulates the Contracting States should issue the identity papers to ‘any stateless person in

their territory who does not possess a valid travel document’ (Article 27).

As stated earlier, some stateless persons in the ROK hold long-term visas, while others hold short-term
visas. However, many of their visas are not valid anymore. All foreigners, including stateless persons
who hold long-term visas, are required to register at immigration offices. They have to report their
addresses and receive the ‘foreigner registration card’ issued by the ROK government in accordance
with Immigration Control Act (Article 31 and Article 33). The Act affirms that the ‘foreigner registration
card’ is the effective identity certificate, equivalent to the national identity card of ROK nationals
(Article 88-2). Thus, the ‘foreign registration card’ is also equivalent to the ‘identity papers’ as stipulated
by the Convention. However, if the stateless persons are with the ‘illegal foreigner’ status, their ‘foreign
registration cards’ are no longer valid as identity papers. The 1954 Convention affirms ‘any stateless

person’ is entitled to the identity paper regardless of their visa status.

The short-term visa holders are not eligible for the ‘foreigner registration’; thus, not even entitled to the
‘foreigner registration card’. Although the stateless persons who hold short-term visas seem to possess
travel documents issued by another country, it is still possible that some of them do not possess such
travel documents or their travel documents are not valid anymore. If the short-term visa holders have
neither valid travel documents nor identity papers as stateless persons, this is again against the

Convention.

The 1954 Convention also provides that the Contracting States shall issue ‘stateless persons lawfully
staying in their territory’ travel documents for the purpose of overseas travel (Article 28). As discussed
earlier, the Enforcement Decree of Passport Act of the ROK provides a ‘travel document’ can be issued
to the ‘stateless persons’ who leave the ROK (Article 16). However, there is no legal ground on the
determination of stateless persons who are entitled to the travel documents. According to the
information provided by the Minister of Foreign Affairs, the issuance of the ‘travel document’ was as
little as 2 cases between 26 August 2008 and 15 October 2012.'% It is known that they were for the

stateless refugees who were recognized by the ROK. Without the stateless determination procedures,

128 The information obtained through the official information disclosure procedure (15 October 2012). The document states
the information before 26 August 2008 is not available because the data is not computerized.
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the possibility of the issuance of travel documents for stateless persons is very limited.

The 1954 Convention provides that the Contracting States shall facilitate the assimilation and
naturalization of stateless persons (Article 32). The National Act of the ROK offers the simplified
naturalization procedure for the foreigners who have close ties with ROK nationals (Article 6). The
eligible persons are a foreign child of a ROK national, the third-generation migrant born in the ROK, a
person adopted by a ROK nation being an adult, and the spouse of a ROK national. However, stateless

persons are not eligible unless they belong to one of above cases.
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6 Conclusions and recommendations

The ROK has obligations to ensure the status of stateless persons as the State Party of the 1954
Convention. It is also obliged to ensure the protection and promotion of the human rights of all people

in its territory, including stateless persons as the state party to international human rights treaties.

This study identified that there are at least six types of stateless persons in the ROK, namely: (1) those
who rendered stateless due to the revocation of naturalization on the ground of the conviction of ‘sham
marriage’, (2) the former ROK nationals who rendered stateless in Russia and seeks settlement in the
ROK, (3) the ethnic Koreans in Japan who claim to maintain the former Korean nationality before the
establishment of both ROK and DPRK, and consequently, remain stateless, (4) the South Vietnamese
asylum-seekers who arrived after the Vietnam War, (5) those who escaped from the DPRK but does not
hold DPRK nationality, and (6) the children born in the ROK at risk of rendering stateless due to the

lack of relevant birth registration.

This study also sought to estimate the numbers and profiles of stateless persons in the ROK based on
the available official immigration data. However, the lack of a legal definition of statelessness in the
ROK causes serious problems in the credibility of the data; hence, it is quite hard to estimate the exact

number of stateless persons in the ROK.

The status of stateless persons in the ROK was also examined by evaluating the ROK’s implementation
of the 1954 Convention. The lack of relevant visa status is one of the cross-cutting issues that affect all
other status of stateless persons. The stateless persons were not eligible forfamily registration; and had

limited access to gainful employment, and welfare and social rights.

On the basis of the mapping stateless persons in the ROK, this chapter discusses the policy
recommendation to the ROK government for the definition and determination of stateless persons, the

improvement of the status of stateless persons, and the reduction of statelessness.

6.1 The definition of stateless persons

6.1.1 Establishing the legal definition of stateless persons in the ROK laws

As repeatedly pointed out throughout this study, the ROK laws do not have a legal definition of stateless
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persons. This is a failure of the implementation of the 1954 Convention. The establishment of the legal
definition of stateless persons is ‘the first step for the protection of rights of stateless persons’ (Choi
2009) because the legal definition provides the legal ground for the ROK government to introduce the

determination procedures of statelessness or take measures to ensure the status of stateless persons.

Contrary to the fact that the ROK had not introduced the definition of ‘stateless persons’ in the domestic
laws when it acceded to the 1954 Convention in 1962, it introduced the definition of ‘refugee’ in the
Immigration Control Act (Article 2), when it ratified the Convention. The Act defines the ‘refugee’ by
referring to the definition provision of the Convention. The newly introduced Refugee Act also
establishes the definition of refugee by adopting the same definition of the Convention (Article 2). The
definition of ‘stateless persons’ may also be introduced in the same way. The UNHCR document
Guidelines on Statelessness No. 1: The definition of “Stateless Person” in Article 1(1) of the 1954
Convention relating to the Status of Stateless Person (HCR/GS12/01) is a useful reference point for
establishing the definition.

6.1.2 Defining the ‘statelessness’ in the immigration statistics

As discussed earlier, the immigration data of the ROK employs the ‘statelessness’ as a category of
nationality. However, no definition of the term is found in the statistics. The lack of definition of
statelessness caused the confusion in inputting, compiling and processing the immigration data on
stateless persons: for example, the confusions between stateless persons, persons with undetermined

nationality, or missing the information of nationality of a foreigner.

Once the definition provision is introduced in the relevant domestic laws, the definition should apply to
the immigration statistics. The immigration statistics on stateless persons have to be adjusted in line
with the legal definition. The ROK government should also establish the guidelines on the production
of immigration statistics on stateless persons and provide the appropriate training to the relevant

government employees.'?’

1291t is known that UNHCR initiates such programmes with pro bono support from the Norwegian Statistics Office.
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6.1.3 Introducing a separate law on the statelessness

The ROK previously introduced the provisions on the definition, determination and status of refugees
in the Immigration Control Act, when it ratified the 1951 Convention. It recently took out the provisions
from the general immigration law and established a separate law on refugees, namely the Refugee Act.

The new Act is generally considered to be compatible with the 1951 Convention (Kim 2012).

Considering the 1954 Convention on stateless persons and the 1951 Convention on refugees have the
‘parallel’ structures, it may be effective for the ROK government to fulfil its obligation on statelessness
either by introducing a law on stateless persons parallel to the Refugee Act or by adding the provisions
on stateless persons to the Refiigee Act. For example, Chung et al. (2009) proposed the introduction of

the “Act on the Status and Treatment of Refugee and Stateless Persons’.

6.2 The determination of statelessness

6.2.1 Establishing the statelessness determination procedures

The statelessness determination procedures are not explicitly addressed in the 1954 Convention.
However, it is obvious that the determination of stateless persons is the essential prerequisite for the
Contracting State of the Convention to accord the appropriate status and rights to stateless persons. An
increasing number of states has introduced stateless determination procedures, such as Spain, the

Philippines, the United Kingdom and Moldova.

The majority of stateless persons this report examined are those who rendered stateless in the ROK (see
3). They were recorded as ‘stateless persons’ in the immigration statistics but have never been legally
recognized as stateless persons in accordance with the 1954 Convention. It is necessary for the ROK

government to set up the statelessness determination procedures in line with the 1954 Convention.

The ROK government has already introduced a comprehensive refugee determination procedure that is
prescribed in the Refugee Act (Article 5 — 24) in detail. Considering the parallels between the 1954
Convention and the 1951 Convention, it is useful for the ROK government to refer to the refugee
determination procedures for the establishment of the statelessness determination procedures. The ROK
also has the ‘nationality determination’ procedure, which is designed to identify whether persons of

undetermined nationality have the ROK nationality (Article 20 of the Nationality Act). 1t is also
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necessary to identify the relationship between the ‘nationality determination’ and ‘statelessness

determination procedures’.

6.2.2 Issues to be considered for the statelessness determination procedures

The issues that have been raised in relation to the current refugee determination procedures provide
useful reference points for the establishment of the statelessness determination procedures, considering
the relationship between the two procedures. The fairness of the determination, accessibility to the
procedures, the expertise of government employees in charge of the procedures, the prolonged period
of the procedures are the most frequently raised issues with regard to the refugee determination
procedures. The new Refiigee Act stipulates considerable details in order to address these issues.
However, some provisions, such as the ‘fast track’ provision (Article §(5)) for a certain group of asylum-
seekers, are significantly controversial because it may cause serious limits to the fair process of the

determination process (Kim 2012).

When the statelessness determination procedures are designed for the ROK, the above issues will have
to be seriously considered. In this regard, the UNHCR Guidelines on Statelessness No.2: Procedures
for Determining whether an individual is a Stateless Person (HCR/GS/12/02) provides useful

guidelines.

6.3 The status of stateless persons

6.3.1 Ensuring the status of stateless persons as stipulated in the 1954
Convention

As discussed earlier, the lack of relevant visa status is the fundamental problem that leads to the failure

of protecting the rights of stateless persons. Although the visas vary, many of the stateless persons in

the ROK hold short-term visas for 90 days or less or long-term visas for one or two years. The UNHCR

Guidelines on Statelessness No. 3: The Status of Stateless Persons at the National Level

(HCR/GS/12/03) recommends that the State Party grant persons recognized as stateless a residence

permit valid for at least 2 years.

Many stateless persons hold the status of sojourn with which they are not permitted to engage in gainful
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employment, such as ‘family visitation (F-1)’ visa. This is against the Convention provision on gainful
employment; thus, the ROK government should consider granting stateless persons work permits, for
example, by granting a ‘residence (F-2)’ visa (Chung et al. 2009, Choi 2009). Those who are in the
process of stateless determination procedures also have to be granted relevant visas. The stateless
persons in the ROK are also broadly excluded from social welfare provisions. The ROK government

should consider revising the relevant laws in line with the 1954 Convention.

The new Refugee Act grants the ‘resident (F-2)’ visas to recognized refugees and ‘miscellaneous (G-1)’
visas to the asylum-seekers in the process of refugee determination procedures or those who are with
‘humanitarian status’ although were rejected of refugee status. The recognized refugees are provided
with the same level of various social security services as citizens or other foreigners, and the asylum-
seekers are provided with either work permits or living cost subsidies. The already existing refugee-

related legal provisions are useful for setting up the structure for the protection of stateless persons.

6.3.2 Protecting the stateless persons with ‘illegal foreigner’ status

The current immigration statistics show a high proportion of ‘illegal foreigners’ among the stateless
persons. This is a concerning issue in relation to the status of stateless persons. Although the ‘illegal
foreigners’ are usually in vulnerable and unstable conditions in many aspects, the ROK government
does not have information on the whereabouts or conditions of ‘illegal foreigners’. It is also found that
the stateless persons with ‘illegal foreigner’ status are often reluctant to legalize their visa status due to

the burden of a fine for having been ‘illegal foreigner’.

Although the 1954 Convention does not offer the exemption of stateless persons from the penalties of
unlawful stay, unlike the 1951 Convention, the ROK still needs to consider how to encourage the large
proportion of stateless persons to legalize their status. If the penalty is a prerequisite for the legalization
of stateless persons or for the statelessness determination procedures, their effectiveness may be

significantly limited, as already have seen in the case of the ‘sham marriage’ cases.
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6.4 The reduction of statelessness

6.4.1 The ratification of the 1961 Convention

The ROK is still not the State Party to the 1961 Convention on the reduction of statelessness.
Considering the considerable number of stateless persons in the ROK are those who rendered stateless
due to the loss of the ROK nationalities, the government’s efforts to reduce the possibility of losing the

ROK nationality is an important measure to reduce statelessness.

The provisions on the acquisition of nationality in the Nationality Act of the ROK are relatively in line
with the 1961 Convention. For example, the child of stateless parents born in the ROK is entitled to the
ROK nationality (Article 2(1)), which is in line with the 1961 Convention (Article 1(1)). However, the
revocations of the ROK nationalities of the ‘sham marriage’ are typical cases that the state deprived the
nationality of a person who will render stateless, which is against the 1961 Convention (Article 8(1)).
The ROK government should consider the ratification of the 1961 Convention and join the international

efforts to reduce statelessness.

6.4.2 The improvement of birth registration system

As discussed earlier, the current ‘family registration’ system of the ROK does not accept the registration
or certification of birth to foreign parents in the ROK (Kim et al. 2013). The lack of birth registration
does not immediately lead to statelessness. However, if the period without an appropriate registration
prolongs, the children without such registration may remain at the risk of rendering stateless in the

future.

The right to birth registration is one of the fundamental human rights as stipulated in the Convention
on the Rights of Child (Article 7). The ROK government should consider the way to improve the current
birth registration system in order to include foreigners born in the ROK territory eligible for the birth

registration.
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