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1. Introduction

In the 6" anniversary year of the 1951 Convention relatmthe Status of Refugees
(1951 Convention), it is timely to reflect on theveélopment and consolidation of
international refugee law, not least in light ofetlgrowth in parallel, yet
complementary, legal systems. How has internaticefagee law been influenced by
and taken stock of broader international legal tigraents, specifically in the fields
of international criminal law and international human rights law?

International refugee law, international criminailvl and international human rights
law share common historical roots. The events & $econd World War, the
‘barbarous acts which ... outraged the conscienamasfkind’? led the international
community to affirm, on the one hand, that thospoasible for these crimes should
not be left unpunishetiand on the other, that victims and those at rigkessecution
should be protectetiThe fundamental values underpinning these diftesgeams of

L While it is acknowledged that international huntarian law underpins and is relevant to the
development of international criminal law [as wedlinternational refugee law], this paper deals
mostly with the jurisprudence of the relevant inttional criminal institutions. The inter-relatidms
between international humanitarian law and intéomal refugee law was considered during th& 50
anniversary events of the 1951 Convention, and iogited in a special issue of the 20ternational
Review of the Red Crqdssue 843.

2 Universal Declaration of Human Rights, G.A. Re47& (lll), U.N. Doc A/810 at 71 (1948),
Preamble, Recital 2.

% The first of these post-war instruments was thev@ation on the Prevention and Punishment of the
Crime of Genocide, 78 UNTS 227, 9 December 1948red into force 12 January 1951, which
created the concept of grave breaches, and wasviadl by the 1949 Geneva Conventions (Geneva
Convention for the Amelioration of the Condition thie Wounded and Sick in Armed Forces in the
Field75 UNTS 35, 12 August 1949, entered into fa2éeOctober 1950; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick a8Hipwrecked Members of Armed Forces at Sea,
75 UNTS 81, 12 August 1949, entered into force 21oBer 1950; Geneva Convention relative to the
Treatment of Prisoners of War 75 UNTS 135, 12 Augd949, entered into force 21 October 1950, and
Geneva Convention relative to the Protection ofil@iv Persons in Time of War 75 UNTS 287, 12
August 1949, entered into force 21 October 1950.

* See GA Res. 319 A (1V), 3 December 1949 estaliishiNHCR, paras 1 and 2; Convention relating
to the Status of Refugees, 189 UNTS 137, 28 Juhi 18ntered into force 22 April 1954, Preamble,
Recital 2.
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international law are thus the same: the recognibibthe inherent dignity and worth
of the human persohand the equal and inalienable rights of all huimeings®

Given these shared foundational principles, it migh assumed that these areas of
law should, in principle, operate in a complemgntaxanner, and that advances in
one area should influence developments in anotbetrengthen and consolidate the
international normative order.

However, this is not necessarily the case. Whiksé¢hdifferent international legal

regimes may rely on similar concepts and termsiavant treaties and international

instruments, they were developed with distinct psgs and have a separate legal
existence, which will in turn influence the manner which these terms are

interpreted and applied. Moreover, as each ardawfhas expanded and become
more specialized, important trends in one area inaye been overlooked, or

considered irrelevant to the other, leading at siteediscrepancies in the construction
and implementation of key legal concepts.

The purpose of this background paper is to expldrem the perspective of
international refugee law, the relationship betwetrese three branches of
international law. The paper focuses on two specifisues: the meanings of
persecution and the use of evidence from crimiaal proceedings in asylum cases.
After a short introductory section on fragmentatwhinternational law, the paper
proceeds with an analysis of the concept persecutioder international refugee law
and international criminal respectively.. This paifl highlight areas of divergence —
such as discriminatory intent — and coherence h asahe range of acts that qualify
as persecution under both regimes. The final sectidhe paper focuses on the use of
criminal evidence in asylum proceedings, looking tatee specific questions:
international criminal evidence as country of amgnformation; the relevance of a
failure on the part of countries to prosecute @&tkgvar criminals on asylum claims;
witness protection measures; and victim particgrati

2. The Fragmentation and Specialization of International L aw

The question of whether the growth, since 1945,imérnational law and of
increasingly specialised international legal reginee generating normative conflict
and fragmentation has been the subject of manyteekmnd continues to feature
prominently in scholarly discussiohsThe issue was taken up by the International
Law Commission (ILC) in 2002, and the Study Growgablished to examine this
topic issued a consolidated report in 2806.

® Charter of the United Nations, 24 October 194BNITS XVI, Preamble, Recital 2.

® Universal Declaration of Human Rights, note 2 ayd®reamble, Recital 1.

" See e.g. A. Zimmermann & R. Hoffmarnity and Diversity of International LaBerlin: Duncker
& Humblot, 2006); K. Wellens & R. H. Vinaixa (edsl)'influence des sources sur l'unité et la
fragmentation du droit international(Brussels: Bruylant, 2006); P-M Dupuy, ‘L'unité derdre
juridique international : cours général de drotemational public’, (2002) 29Recueil des couy9-
489; M. Koskenniemi & P. Leino, ‘Fragmentation oftdrnational Law. Postmodern Anxieties?’
(2002) 15Leiden Journal of International Lav®53-579.

® UNGA Res. 57/21, 21 January 2003, para 2; Intemat Law Commission, ‘Fragmentation of
International Law: Difficulties Arising from the Beérsification and Expansion of International Law’,
Report of the Study Group of International Law Coission finalized by Marti Koskenniemi, UN
Doc. A/CN.4/L.682, 13 April 2006, paras 1 and 4eT8tudy Group had issued a Report each year
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The report notes that:

The fragmentation of the international social worlths attained legal
significance especially as it has been accomparigdthe emergence of
specialized and (relatively) autonomous rules odestomplexes, legal
institutions and spheres of legal practice. Whateoappeared to be governed
by “general international law” has become the fietd operation for such
specialist systems as “trade law”, “human rightsMg “environmental law”,
“law of the sea”, “European law” and even such eixotand highly
specialized knowledge as “investment law” or “imetional refugee law”
etc. — each possessing their own principles anttut®ns. The problem, as
lawyers have seen it, is that such specialized feaking and institution-
building tends to take place with relative ignoranof legislative and
institutional activities in the adjoining fields drof the general principles and
practices of international law. The result is cact8 between rules or rule-
systems, deviating institutional practices and,sgaly, the loss of an overall
perspective on the laiv.

While the report recognizes that international exfaursue different objectives and
that ‘in conditions of social complexity, it is piess to insist on formal unity®, it
nonetheless emphasizes that there is a ‘presumpfia@onsistency’ that ought to
apply in international law, and that normative diaté should as far as possible be
avoided or at least mitigatéd.At the same time, the existence of so-called “self
contained’ or ‘special’ regimes in internationalvlavhich consist broadly of treaties
or a set of treaties and related instruments withirt own rules of regime-
administration and, in some cases, their own polasi of interpretation, does not
mean that such regimes are completely isolated fyeneral international la¥. The
same basic rules - for instance those enshrindteii969 Vienna Convention on the
Law of Treaties, or those related to statehoodisgiction, state succession, or
nationality - will equally apply in all ‘branchesf international law?

What is less clear is the extent to which spedfenches of international law should
draw from or adopt developments in other branchesthe application and
interpretation of their own rules. How authoritatiare the findings of international
criminal tribunals for the purpose of interpretimgernational refugee law, and
conversely, should international criminal tribunpésy due regard to developments in
international refugee law?

from 2002 to 2005: see UN Doc. A/CN.4/L.628, 1 Asg@2002; UN Doc. A/CN.4/L.644, 18 July
2003; UN Doc. A/CN.4/L.663, 28 July 2004.

° ‘Fragmentation of International Law: Difficultiesrising from the Diversification and Expansion of
International Law’, Report of the Study Group ofdmational Law Commission, finalized by Martti
Koskenniemi, note 8 above, para. 8.

91bid., para. 16.

" bid., paras 37-39.

12 |bid., paras 157, 159. The Commission noted for instati@ ‘the principle of “dynamic” or
teleological interpretation is much more deeply edded in human rights law than in general
international law.’, para. 130.

13 bid, paras 174, 183.
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The ILC noted that in some instances, such as gtrdle inclusion of interpretative
clauses addressing potential conflict with othstruiments, parties have expressed ‘a
willingness to envisage a "mutually supporting“erddr their instruments’; another
way, according to the Commission, to underscorestpgificance of *harmonizing
interpretation™* But such an approach has clear limitations, asafinot be assumed
a priori that a similar readiness exists as between pddi¢ieaties across regimes,
treaties that seek to achieve physically incompasblutions, or are inspired by very
different (perhaps opposite) objectivéSFor the ILC, in such situations, ‘focus shifts
from coordination to rights and obligatiori§'lt is not clear, however, how this would
work in practice, given the relative functional @méndence between specific
international legal regimes.

A more concrete recommendation is the ILC’s suggedsb rely on the principle of
‘systemic integration’ to help address the risknofmative conflict. This principle
highlights the importance, in the operation of jgatar treaties or legal regimes, of
taking into consideration the wider ‘normative e@owiment’, namely, other special
legal regimes, and not only general internatioaatf’ The following sections will
provide examples to help assess the merits anteohak of such an approach.

3. The Meaning(s) of Persecution

Persecution is a core concept in both internatiorfdgee law and international
criminal law, whose interpretation has been guidgdhternational human rights law.
The term is derived from the Latin verpersequi which means ‘to follow with
hostile intent™® It is a constitutive element of the definitionAmticle 1(A)(2) of the
1951 Convention, which provides that a refugeenisraividual who has a ‘well-
founded fear of being persecuted for reasons of,raeligion, nationality,
membership of a particular social group or polltigginion.™® The definition is also
restated in subsequent regional instruments omeefprotectiori’ The ‘right to seek

% bid, para. 277; see also the discussion at parag#del

" Ibid.

1% bid.

\bid., para. 415.

18 A. Zimmermann, Article 1.A(2)The 1951 Geneva Convention relating to the StaftiRetugees and
its 1967 ProtocqlA Commentary(Oxford: Oxford University Press, 2011), 346.

19 Art. 1.A(2) of the Convention relating to the $bf Refugees (‘CRSR’), 189 UNTS 150, 18 July
1951, entered into force 22 April 1954, reads: therpurposes of the present Convention, the term
“refugee” shall apply to any person who:(...)(2) (owing to well- founded fear of being persecuted
for reasons of race, religion, nationality, membgr®f a particular social group or political opni is
outside the country of his nationality and is ueadn, owing to such fear, is unwilling to avail Isetf

of the protection of that country. Persecution aiss referred to in the Constitution of the
International Refugee Organization, 18 UNTS 3, Ee&mber 1946, entered into force 20 August
1948, with respect to persons who had ‘objection®gturning to their home country’, including
‘persecution or fear, based on reasonable grouihplsreecution...’.

% see, Article 1(1) of the Convention Governing Sigecific Aspects of Refugee Problems in Africa,
adopted by the Assembly of Heads of State and ®owent at its Sixth Ordinary Session
(Organisation of African Unity, OAU), 10 Septemki969, entered into force 20 June 1974; Article
2(c) of Council Directive No. 83/2004/EC of 29 Apr2004 on Minimum Standards for the
Qualification and Status of Third Country Nationals Stateless Persons as Refugees or as Persons
Who Otherwise Need International Protection and Gloatent of the Protection Granted [2004] OJ
L304/12 (hereafter, Qualification Directive). Nateat Article Il.b of the Cartagena Declaration on
Refugees, Colloquium on the International Protectid Refugees in Central America, Mexico and

4
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and enjoy asylum from persecution in other coustiig also affirmed in a range of
international human rights instruments, in whicke tboncept of persecution is
central®

Likewise, persecution was included in the firstii@bn of crimes against humanity
contained in the London Agreement embodying thert&hdor the International

Military Tribunal?? and has been restated as a crime against huniauitg Statutes

of the ICTY and ICTR? as well as in the Statute of the ICC. It is als® trime that

has been the most frequently included in indictméefore the ICTY?

In one of the first cases dealing with persecuaisna crime against humanity, the
ICTY judges dismissed the suggestion that refugee dould be used as a guide.
They first noted that neither international refud@e nor human rights law had laid
down a concrete definition of the term. They alsosidered that domestic refugee
status determinations had been shown to be operdengractice, and had deemed a
broad spectrum of activity to be forms of persamtisuch as denying access to
education or employmeft.In their opinion, refugee status determinationgkih on
the applicant’'s subjective fear of being persecutbde criminal responsibility was,
on the other hand, firmly rooted in the objectikeaddition, the ICTY pointed to the
intent of the persecutor as ‘not relevant’ for asylapplications, and further, that
refugee law cast a far wider net as individual anmhresponsibility?

How has the term been defined in these respeateasaf international law? To what
extent are the interpretations compatible? Antiefjtare divergent, is this necessarily
problematic?

3.1 Persecution in International Refugee Law

Panama, 22 November 1984 also refers to the refdgéeition contained in Article 1.A of the
Refugee Convention without reiterating it.

2L See for example, Article 14(1) of the Universakeation of Human Rights, G.A. Res. 217A (lll),
U.N. Doc A/810 at 71 (1948), (‘Everyone has théntitp seek and to enjoy in other countries asylum
from persecution.’); Article 22(7) of the Americ@onvention on Human Rights, OAS Treaty Series
No. 36; 1144 UNTS 123; 9 ILM 99 (1969),(‘[e]verymsen has the right to seek and be granted asylum
in a foreign territory, in accordance with the lgtion of the state and international conventions,
the event he is being pursued for political offense related common crimes’); Article 12(3) of the
African Charter on Human and Peoples' Rights (‘Ba@arter’), 27 June 1981, CAB/LEG/67/3 rev.
5, 21 I.L.M. 58 (1982) (‘[e]very individual shallake the right, when persecuted, to seek and obtain
asylum in other countries in accordance with lafshose countries and international conventions’)
and Article 18 of the Charter of Fundamental Rigfftshe European Union [2000] OJ C364/1 (‘[tlhe
right to asylum shall be guaranteed with due resfoedhe rules of the Geneva Convention of 28 July
1951 and the Protocol of 31 January 1967 relatinipé status of refugees and in accordance with the
Treaty establishing the European Community’).

22 Article 6(c) of the London Charter of the Intetioagl Military Tribunal (hereafter, IMT Charter’):
‘murder, extermination, enslavement, deportatiomj ather inhumane acts committed against any
civilian population, before or during the war; @rpecutions on political, racial or religious grdann
execution of or in connection with any crime withie jurisdiction of the Tribunal, whether or not i
vilolation of the domestic law of the country wheerpetrated.’

% persecution is listed as a crime against huméamifyrticle 5(h) of the ICTY Statute and Article 3(h

of the ICTR Statute.

24 3. Nilsson, ‘Crimes Against Humanity’, in: A. Case et al.Oxford Companion to International
Criminal Justice(Oxford: Oxford University Press, 2009), 284, 287.

% prosecutor v. Kupredkj Case No. IT-95-16-T, Judgment, 14 January 208(35587-588.

% bid., para. 589.
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Persecution is not defined in the 1951 Conven#dra minimum, the core content of
persecution includes ‘the threat of deprivatiorifef or physical freedom?®’ Relying
on the non-refoulementobligation in Article 33(1f® UNHCR’s Handbook on
Procedures and Criteria for Determining Refugeet&arovides that:

it may be inferred that a threat to life or freedom account of race, religion,
nationality, political opinion or membership of anticular social group is
always persecution. Other serious violations of anmights--for the same
reasons--would also constitute persecufion

In a later note on ‘Agents of Persecution’, UNHCétterated that: ‘the message
conveyed in the Preamble to the Convention andewusally understood is that
persecution embraces all serious violations of hunghts.?® The EU Qualification
Directive is the only regional instrument that def the term explicitly, although
some national legislation also does®Sdrticle 9(1) of the Qualification Directive
provides that the relevant acts must ‘be suffityersterious by their nature or
repetition as to constitute a severe violationasib human rights...’

Thus, it is well-accepted that any serious humghtsi violation is likely to constitute
persecution for the purposes of the 1951 Conventabeit whether serious
interferences with economic, social or culturalhtgywould constitute persecution
‘remains very much a question of degree and praport’ and is discussed further
below. It is worth noting too that any serious hawould suffice to establish
persecution under international refugee law, rdgasd of whether it is also
characterized as a human rights violation. Recaggithe fact that not all forms of
harm have been accepted as human rights violatiidBlCR has stated: ‘[w]hile the
analysis of persecution must be informed by hungints principles, it would narrow
its scoB%e unduly to define persecution solely amseof existing codified human
rights.

There has been a preference in international reflegeg not to define the term, or to
list exhaustively the types of acts that would ¢ibue persecution. As noted by
Goodwin-Gill and McAdam, ‘[p]ersecution is a conteply too readily filled by the

latest example of one person’s inhumanity to arrotiued little purpose is served by

2" G.S. Goodwin-Gill and J. McAdarithe Refugee in International La,2dn.(Oxford: OUP,

2007), 92, referring to A. Grahl-Madserhe Status of Refugees in International | &wl. 1, Leiden:
Sijthoff, 1966), 193.

% No Contracting State shall expel or returreouler’) a refugee in any manner whatsoever to the
frontiers of territories where his life or freedamuld be threatened on account of his race, religio
nationality, membership of a particular social graw political opinion.’

2 UNHCR, ‘Handbook on Procedures and Criteria fotebmining Refugee Status under the 1951
Convention and the 1967 Protocol relating to treust of Refugees’, HCR/IP/4/Eng/REV.1 Reedited,
Geneva, January 1992, para. 51, available at/Mitgw.unhcr.org/refworld/docid/3ae6b3314.html.
%0 UNHCR, ‘Agents of Persecution — UNHCR Positior4, March 1995, available at:
http://www.unhcr.org/refworld/docid/3ae6b31da3.html

3L For example, Australia’s Migration Act 1958, irbsection 2 of Section 91R outlines a number of
instances which may be considered ‘serious harnthi® purposes of the definition in subsection 1
therein.

32 Goodwin-Gill and McAdam, note 27 above, 92

33 UNHCR, ‘Manual on Mandate RSD: A Reference ToolBWHCR Staff, 1 October 2005, 25.

6
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attempting to list all its known measuré$'UNHCR supports this view, noting that
‘the interpretation of what constitutes persecuti@eds to be flexible, adaptable and
sufficiently open to accommodate its changing farfgthermore, it will depend on
the circumstances of each case® Moreover, it is difficult to define ‘persecutions

a separate element of the definition of a ‘refugeeinternational refugee law, not
least because it is part of a holistic assessnfaheameed for international protection:
‘[iindeed, to ignore the totality of the words tlagfine a refugee for the purposes of
the Convention [...] would be an error of law by ugtof a failure to construe the
definition as a whole®®

In this sense, Zimmermann notes that persecutisn'digen been referred to as the
severe violation of human rights accompanied bgilare of the State to protect the
individual’.*” Hathaway, too, has defined persecution as a tislaof basic human
rights demonstrative of a failure of state protut® and ‘the sustained or systematic
failure of [S]tate protection in relation to onetbe core entitlements which has been
recognized by the international community’Some case law has captured this idea
as: ‘Persecution = Serious Harm + The Failure @fteSProtection? In asylum
claims in which the state is the direct persecutanight to be assumed that they lack
the protection of their country of origin and thihe question of national protection
becomes less relevant. However, the question abmadt protection arises more
directly in cases where non-state actors are thectdpersecutors. That said, it is
important to keep in mind, as noted by Goodwin-&iltl McAdam, that:

[tihe Convention definition begins with the refugese someone with a well-
founded fear of persecution, and only secondlysaseone who is unable or
unwilling, by reason of such fear, to use or taklgamtage of the protection of
their government. In our view, the Convention’stfjpoint of reference is the
individual, particularly as a rights-holder, rathethan the systems of
government and its efficacy or intent in relatian grotection, relevant as
these elements are to the well-founded dimeriSion.

3.2 Persecution under international criminal law

3 Goodwin-Gill and McAdam, note 27 above, 93; UNHERBndbook, note 29 above, para. 51. The
absence of definition of persecution in the Refugéenvention was in fact intentional; see
Zimmermann, note 18 above, 351.
% UNHCR, ‘Annotated Comments on the EC Council Direx 2004/83/EC of 29 April 2004 on
Minimum Standards for the Qualification and Staitihird Country Nationals or Stateless Persons as
Refugees or as Persons who otherwise need IntemaafProtection and the Content of the Protection
granted (OJ L 304/12 of 30.9.2004)’, availablehttp://www.unhcr.org/refworld/pdfid/4200d8354.pdf
% Per Kirby J inMinister for Immigration and Multicultural Affairs. Khawar, [2002] HCA
14, Australia: High Court, 11 April 2002, para. 1@8ing McHugh J impplicant A(1997) 190 CLR
225 at 255- 256.
37 Zimmermann, note 18 above, 345. This referené¢geteere human rights violations’ is distinct from
others, who use the terminology of ‘serious hunghts violations’.
221 HathawayThe Law of Refugee Staf$oronto: Butterworths, 1991), 105.

Ibid, 112.
“9'Lord Hoffman inR v. Immigration Appeal Tribunal, ex parte S§a899] 2 AC 62%t 653,
attributing the source of the formula to t8ender Guidelines for the Determination of Asylulair@s
in the UK(published by the Refugee Women'’s Legal Group Iy 1898), at 5.
*1 Goodwin-Gill and McAdam, note 27 above, 10.
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Persecution is a well-established crime under mattgonal law. It is listed as a crime
against humanity in the ICC Statute, and defined'thg intentional and severe

deprivation of fundamental rights contrary to intonal law by reason of the

identity of the group or collectivity’? The ICC Statute lays down a definition which
is narrower but also broader in some ways. ArticB{g) defines persecution as ‘the
intentional and severe deprivation of fundameritdits contrary to international law

by reason of the identity of the group or colleityiv*® The Statute further clarifies

that the relevant groups for which the crime agphkee ‘any identifiable group or

collectivity on political, racial, national, ethnicultural, religious, gender as defined
in paragraph 3, or other grounds that are univigrsacognized as impermissible
under international law, in connection with any ferred to in this paragraph or any
crime within the jurisdiction of the Court*

This definition is not dissimilar to the elementab®mrated inKupreské before the

ICTY. While noting that there is no agreed defmitiof persecution as a crime
against humanity within international law, the Tnial identified three main
elements:

0] persecution did not necessarily require a physetament;

(i) victims of persecution need not be solely civiliorsit to be classified as
a crime against humanity;

(i)  the persecutory acts must have been motivated digcaminatory intent
(based on political, racial or religious ground®).

There is thus a clear link between internationah&n rights law and the crime of
persecution.

However, as a crime against humanity, acts of patga must take place within ‘a
widespread or systematic attack directed against @wilian population, with
knowledge of that attacK® which is not a requirement under internationaligee
law.

3.3 Acts of persecution

2 Article 7(2)(g) of the ICC Statute.

3 See also Elements of Crimes, ICC-ASP/1/3, 11(b&t Adopted by the Assembly of States Parties,
First session, New York, 9 September 2002..

*4 Article 7(1)(h) of the ICC Statute.

*5 Prosecutor v Kupreskiet al Case No IT-95-16-T, Trial Judgment, 14 Janua§02@aras 567-570.
“6 Art. 7(1) chapeawf the ICC Statute. Note that Article 5 of the ICBtatute does not stipulate that
the attack must be widespread or systematic, stipécified in the Secretary-General’'s Report¢o th
Security Council on the establishment of ICTY, Report of the Secretary-General Pursuant to
Paragraph 2 of Security Council Resolution 808 8)99N Doc. S/25704 (1993), para. 48. For an
analysis of the widespread or systematic requirénsee e.g. W. A. Schaba®e UN International
Criminal Tribunals, The former Yugoslavia, Rwanaa &ierra Leong(Cambridge: Cambridge
University Press, 2006) 191-196. Note, howevext #rticle 7(2)(a) of the ICC Statute seems to have
adopted a higher threshold by requiring that tfmical act be perpetrated in pursuit or furtheraote

a state or organizational policy; see in this res@ Acquaviva, ‘International Criminal Law and
Forced Displacement’, Paper prepared for the ICTNRHGR Expert Meeting on Complementarities
between International Refugee Law, Internationan@ral Law, and International Human Right Law,
13; P. Hwang, ‘Defining Crimes Against Humanitytire Rome Statute of the International Criminal
Court’ (1998) 2Zordham Intl Law Journal457, 503..

8
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There is much convergence between acts that harehsdd to constitute persecution
under international refugee law and internatiomahinal law, but there are also some
distinctions. Under refugee law, persecution haslugded threats to life or
fundamental freedoms, rape, sexual violence, phlysiolence, torture or inhuman
treatment, disproportionate punishment, severeskarant, forced marriages, forced
prostitution or human trafficking, forced sterilimmn, forced abortion, female genital
mutilation, and domestic violence. In particulaternational refugee law has been at
the forefront of developments around gender-relggedsecution which, while not
addressed explicitly in this paper, have interacteith developments in women’s
human right$’ and the jurisprudence on gender crimes emanatimg the ICTR and
the ICTY?® Severe or cumulative deprivations of economicia@nd cultural rights
have also been considered in specific cases.

There is at least one example of a legislativeunsént that lists specific examples of
persecutory acts, albeit non-exhaustive. Articked.the EU Qualifications Directive
provides, for example:

Acts of persecution as qualified in paragraph 1n.cater alia, take the
form of:

(a) acts of physical or mental violence, includawgis of sexual violence;

(b) legal, administrative, police, and/or judiciaheasures which are in
themselves discriminatory or which are implemente@ discriminatory
manner,

(c) prosecution or punishment, which is disproportite or
discriminatory;

(d) denial of judicial redress resulting in a digmortionate or
discriminatory punishment;

(e) prosecution or punishment for refusal to periamilitary service in a
conflict, where performing military service wouldciude crimes or acts
falling under the exclusion clauses as set outriicle 12(2);

(f) acts of a gender-specific or child-specific urat

International criminal law jurisprudence has alsgtved into the scope and nature of
certain human rights violations to determine whetpersecution had occurred.
Contrary to the assumption made in tKepreSké Trial Judgment, thead hoc

international criminal tribunals have adopted atreély expansive interpretation of
persecution. Persecutory acts as part of a widadpor systematic attack and
perpetrated with the necessary discriminatory int&ve included killing, threats to
life, physical violence, arbitrary detention, rapgexual assault, inhumane acts,

" See, A. Edwards, ‘Age and gender dimensions griational refugee law’, in E. Feller, V. Tiirk and
F. Nicholson (eds.Refugee Protection in International Law: UNHCR'®k&| Consultations on
International Protectior(Cambridge: CUP, 2003), 46-80.

“8 For an overview of the leading developments irspooiting gender crimes at the ICC, see K. D.
Askin, 'A Decade of the Development of Gender Cdnmelnternational Courts And Tribunals: 1993
to 2003, (2004) 11(Hlum. Rts. Briell6 and, more recently, N. Hayes. ‘Creating a Didin of Rape

in International Law: the Contribution of the Imational Criminal Tribunals’, in S. Darcy and J.
Powderly,Judicial Creativity at the International Criminakibunals (Oxford: OUP, 2010), 129-157.
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inhuman treatment, humiliation and degradation,od@ion and forcible transfers,
destruction of property and religious and culturaititutions, denial of fundamental
rights such as right to employment, proper judigedcess and to proper medical
care?® In Nahimana et aJ where the three accused were charged as a céghikir
involvement in theRadio Télévision des Milles Collineand in a radical Hutu
newspaperKangura the Trial and Appeals Chambers of ICTR examindukther
hate speech could be considered as a violatiorfuofdamental right’

3.4 Discrimination versus persecution

While persecution usually involves discriminatiohat results in harm to an
individual, not all discrimination will amount toepsecutior’: UNHCR’s Handbook
states that discriminatory measures will constitpersecution if they ‘lead to
consequences of a substantially prejudicial nafarethe person concerned, e.g.
serious restrictions on his right to earn his livebd, his right to practise his religion,
or his access to normally available educationallifies’.> It further notes that a
claim to refugee status will be ‘stronger whereeaspn has been the victim of a
number of discriminatory measures ... and where tlsetlus a cumulative element
involved.®® The discriminatory element comes up in other elgmef the refugee
definition, namely, with respect to the requiremehat the well-founded fear
experienced by the claimant be for reasons of natigion, nationality, membership
of a particular social group, or political opinith.

3.4 Cumulative acts

Where a single act may not in itself amount to @ewson, UNHCR has held that a
number of measures may reach the required thresiideéverity. UNHCR has also
indicated that the general context may also bevaeketo determining persecution,

such as where there is a ‘general atmosphere e€unisy’,>° or where the country is

*9 Prosecutor v. Bfanin, Case No. IT-99-36-T, Judgment, 1 September 208¢4s 1029-1049;
Prosecutor v. Bfanin, Case No. IT-99-36-A, Judgment, 3 April 2007, 9a280-297Prosecutor v.

Krsti¢, Case No. IT-98-33-T, Judgment, 2 August 2001apét6;Prosecutor v. Nahimana and ors
Case No. ICTR-99-52-T, Judgment, 3 December 2B@&secutor v. Naletifi and Martinové, Case

No. IT-98-34-T, Judgment, 31 March 2003, see Actueg\note 46 above.

** Nahimana et al. v. The Prosecut@ase No. ICTR-99-52-A, Judgment, 28 November 2p@ras
984-988.

*1 Haji Ibrahim (2000) 204 CLR 1, at 18-19 (Australian High Court).

2 UNHCR Handbook, note 29 above, para. 54; see HN®ICR, ‘Guidelines on International
Protection: Religion-Based Refugee Claims undeickrt1lA(2) of the 1951 Convention and/or the
1967 Protocol relating to the Status of RefugedSRH51P/04/06 28 April 2004’, para. 17; see also
Art. 9.2 of the Qualification Directive. For othdefinitions in domestic legislation, see GoodwinlGi
and McAdam,, note 27above, 91 et seq.; see alsm&mann, note 18 above, 347, who considers that
all human rights recognized in the UDHR and in rinégional and regional human rights treaties
should be considered, 347.

>3 UNHCR Handbook, note 29 above, para. 55. See pdsa, 53 on cumulative grounds for refugee
status.

¥ See e.glslam v. Secretary of State for the Home DepantrardR. v. Immigration Appeal Tribunal
and Secretary of State for the Home Departmenpagte Shah UK House of Lords, [1999] 2 WLR
1015; [1999] INLR 144, where the Judges found thatRefugee Convention was not only concerned
with persecution, but with persecution based oaoriignation. This would seem to imply that the two
elements — persecution and discrimination — ar@riglelistinct.

* UNHCR Handbook, note 29 above, para. 5 applicant may have been subjected to various
measures not in themselves amounting to persec(gign discrimination in different forms), in some
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embroiled in an armed conflict. This approach hagnb endorsed in domestic
jurisprudence® and also in the EU Qualification Directive, in whiit is recognised
that persecution may be found where there is ‘auraalation of various measures,
including violations of human rights which is suaféntly severe as to affect an
individual in a similar manner as mentioned in’¢4).

International criminal has followed a similar apgecb. InBlaski, the Trial Chamber
regarded persecutory acts as including ‘acts rewndserious not by their apparent
cruelty but by the discrimination they seek to iinstithin humankind’>® While
dismissing the corpus of refugee law for encompasan overbroad understanding of
persecution, theKupreSkié Trial Chamber noted that although individual
discriminatory acts may not be inhumane, their datiwe effect may offend
humanity in such a ways that they could be deemdx tpersecutory. What is clear
from these examples is that the tribunals alsoidenghat the underlying act of the
crime of persecution does not need to constitgadfia crime under international law,
but must either on its own, or in conjunction wattner acts, be of the same gravity as
other crimes listed as crimes against humatiity.

3.5 Discriminatory intent

As noted in the ICTY judgment d€upreské, the issue of intent is one of the clear
divergences between the interpretation of persecutnder international refugee law
and international criminal law respectively. Inenmtational refugee law, the intention
of the persecutor is not necessarily required tabdish the existence of a well-
founded fear of persecution pursuant to Article J{2) of the 1951 Conventictt,
whereas it is a core element in the crime of pertsat, without it the crime cannot be
made out. It has been generally accepted thatahmldof refugee status based on the
absence of evidence that a policy specificallyridesl to violate human rights stems
from an incorrect interpretation of the Conventidin UNHCR's view, the source of
the feared harm is of little, if any, relevancehe finding of whether persecution has
occurred, or is likely to occif In Pitcherskaiathe 9" Circuit Court in the US noted,
for example, that there is no requirement for ‘demato provide evidence that his
persecutor's motive was to inflict harm and sufignn an effort to punish’ and that

cases combined with other adverse factors (e.gemgératmosphere of insecurity in the country of
origin). In such situations, the various elememgoived may, if taken together, produce an effact o
the mind of the applicant that can reasonably fysé claim to well-founded fear of persecution on
“cumulative grounds”.’see also Zimmermann, note 18 above, 348-349, 353.

*Refugee Appeal No. 71427/92000] N.Z.A.R 545, 570 (New Zealand Refugee &tahppeals
Authority) paras 53, 74-78, available at: http:/Amnefugee.org.nz/Casesearch/Fulltext/71427-99.htm ;
Singh v. INS134 F.3d 962 (US™Cir. C.A. 1998), 967-96&orblina v. INS37 F.3d 1371, 1376 (US
9th Cir. 1994) Pitcherskaia v. I.N.$118 F.3d 641 (US 9th Cir. 19933ras 8-9.

>"EU QD Art. 9(1)(b)

8 prosecution v. Blaskj Case No. IT-95-14-T, Judgment, 3 March 2000, [223.

%9 Prosecution v. Kupre&kiet al, Case No. IT-95-16-T, Judgment, 14 January 2000.

0 prosecutor v. Kveka, Case No. IT-98-30/1-T, Judgment, 2 November 2p@ias 184-193

1 See e.g.,Canas-Segovia v. I.N,S902 F.2d 717 (9th Cir. 1990) 726-72RRT Case No.
061020474[2007] RRTA 25, Australia: Refugee Review Tribyra February 2007 (available at:
http://www.unhcr.org/refworld/docid/47a707d82.htmipoodwin-Gill and McAdam, note 27above,
101; Zimmermann, note 18 above, 349.

62 Zimmermann, note 18 above, 349 referring to Gerjudsprudence.

3 UNHCR, ‘Note on Interpreting Article 1 of the 19&bnvention relating to the Status of Refugees’,
April 2001, para. 19.
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[i]t is the characteristic of the victim (membenshn a group, religious or political
belief, racial characteristic, etc.), not that b€ tpersecutor, which is the relevant
factor.®

In comparison, persecution as a crime against hityn@ncharacterized by a specific
mens reai.e. the intent to discriminate. Under the ICTNdalCTR Statutes, such
discrimination must be based on political, racialreligious ground§> while as
mentioned above, the grounds of persecution underI€C Statute have been
enlarged and also include national, ethnic, culfwad gender. In the jurisprudence
of the international criminal tribunals, even iketlklaimant or victim is not actually
part of a specific group, what matters is the intgrthe author to discriminaf8.This
jurisprudence would seem to mean that discrimimati® no longer seen as a
necessary element of thetus reusf the crime®’

3.6 Individualized v. Collective Nature of Perséonft®

To be considered as a crime against humanity, patisea must be part of a large-
scale or systematic attack, excluding thereby sfor@r isolated act® This
conforms with the historical origins of the concepteated as a reaction to the
collective atrocities committed by the Nazi reginfde ICC Elements of Crimes
Commentary indicates that ‘[tjhe perpetrator tagdesuch person or persons by
reaso% of the identity of a group or collectivity target the group or collectivity as
such.

In international refugee law, persecution does mextessarily need to be part of a
large-scale or systematic attack, although a pattér persecution or systematic
human rights violations against a particular groupuld be evidence that the
threshold of risk may have been met. To the coptistate practice and jurisprudence
in the application of Article 1(A)(2) of the 195lo6vention has tended to adopt an
individualized approach, particularly in the Westevorld.”* Jurisprudence is mixed
as the extent to which an individual needs to Hasen ‘singled out’ or ‘individually
targeted”? Yet, there is broad consensus amongst legal sshdlat when
government policies or general measures of a disgatory nature are imposed on
certain groups or where these groups are diregtheted in an internal armed conflict
or by communal violence, members of that group b@yegarded as having a well-

® pitcherskaia v. I.N.$118 F.3d 641, 643 (9th Cir. 1997).
% Article 5 of the ICTY Statute; Article 3 of the TR Statute
2‘73 SeeProsecutor v. Kveka, Case No. IT-98-30/1-T, Judgment, 2 November 2@ata. 196.

Ibid.
% Note that this sub-part does not deal with thedssf laws of general application and the relatiims
to the establishment of persecution.
% Note that this does not mean that the act(s) witlth the accused is charged must be widespread or
systematic, what is required is a nexus betweenatités) of the accused and a widespread or
systematic attack, and the knowledge by the accab#élue attack and of the nexus between his own
act(s), see W. A. Schabahe UN International Criminal Tribunals, The forméugoslavia, Rwanda
and Sierra LeonéCambridge: Cambridge University Press, 2006)-193.
0 Elements of Crimes, ICC-ASP/1/3, 11(part II-B, Atied by the Assembly of States Parties, First
session, New York, 9 September 2002, 11.
" See V. Tiirk, ‘Protection Gaps in Europe? Perskemsrfy the indiscriminate effects of generalized
violence’, 18 January 2011, 5, available at: hitywAv.unhcr.org/4d3703839.html
"2 UNHCR, Note on Interpreting Article 1 of the 196bnvention, note 63 above, para. 20.
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founded fear of being persecuted on account of @anenore of the Convention
ground”® As stated by Hathaway, ‘the historical framewofith® Convention makes
clear that it was designed to protect persons witarge groups whose fear of
persecution is generalized not merely those who areisk of particularized

violence'’*

UNHCR has for long espoused such views. In a respaech, the Director of the
Division of International Protection reassertedtttign armed conflict or violent
situations, whole communities may be exposed tsgoeition for 1951 Convention
reasons, and there is no requirement that an ohaiisuffers a form or degree of
harm which is different [or higher] to others withe same profile”> While a
widespread or systematic attack is not a requirérteerestablish persecution as a
basis for refugee status, the main obstacle to satip® finding of status in such
situations is the link to one or more of the Cortimngroundsj.e., that the fear of
persecution was ‘for reasons of race, religionionatity, membership of a particular
social or political opinion”®

3.7 Conclusion

While there are undeniably distinct requirementplypg to persecution under
international refugee law and international crirhidaw, there are nonetheless
important commonalities, not least the referencefubhdamental human rights and
the consideration of an accumulation of acts asttoting persecution. The reason
international refugee law and international crinhihave adopted and developed
broadly similar interpretations of persecutionasyeto explain: they both largely rely
on international human rights law, whose normativemework provides the

conceptual underpinnings necessary to understamtl dmfine the contours of
persecution. The 1951 Convention expressly refefsuman rights in its Preambfe

and international human rights law has since theenbconsistently recognized by
UNHCR, academic experts and State authorities @®birious point of departure in
defining persecutioi> UNHCR’s doctrinal work and in particular, its gelthes on

international protection are informed by the latdswvelopments in international

3 Goodwin-Gill and McAdam, note 27above, 129; Grisllaldsen, note 27 above, 213; J.-F. Durieux
and A. Hurwitz, How Many is Too Many? African andrepean Legal Responses to Mass Influxes of
Refugees (2004) 4German Yearbook of International Lal@5, 119.

" Hathaway, note 38 above, 95.

S Tiirk, note 71 above, 6. Although its interpretati® not based as such on the concept of persagutio
it is also worth noting that in its recent caseléve European Court of Human Rights consideretd tha
exceptionally, in cases where an applicant allébashe or she is a member of group systematically
exposed to a practice of ill-treatment, the Couednfiders] that the protection of Article 3 of the
Convention enters into play when the applicantldistiaes [...] that there are serious reasons to\elie
in the existence of the practice in question amsdohiher membership of the group concerned’ and tha
‘it might render the protection offered by that yigjon [article 3] illusory if in addition to theatt that

he belongs to the Ashraf — which the Governmenthat disputed [sic] — the applicant is required to
show the existence of further special distinguighH®atures’ Salah Sheekh v. The Netherlandgp.

No. 1948/04, Judgment of 11 January 2007, para. 135

® On this point, see further, UNHCR, ‘Guidelineslaternational Protection No. 2: "Membership of a
Particular Social Group" Within the Context of Atd 1A(2) of the 1951 Convention and/or its 1967
Protocol Relating to the Status of Refugees’, 7 12892, HCR/GIP/02/02, available at:
http://www.unhcr.org/refworld/docid/3d36f23f4.html

" CRSR, note 19 above, Preamble, Recital 1.

8 Zimmermann, note 16 above, 347.
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human rights law which carry important weight intewpreting the Refugee
Convention, and in particular the refugee defimifid

4. Useof evidence from criminal law proceedingsin asylum adjudication

The evidence produced and gathered in connectidh witernational criminal

proceedings could have an important value for adaidrs of asylum applications, in
particular in relation to establishing credibiliand providing objective country of
origin information®

4.1 International criminal evidence as a providércountry of origin information

UNHCR has previously stated that while asylum deteations are to be made on an
individual case-by-case basis, ‘[t]he applicant&ements cannot (...) be considered
in the abstract, and must be viewed in the cordéite relevant background situation
(...) [K]nowledge of conditions in the applicant’'swury of origin — while not a
primary objective — is an important element in ass®y the applicant’s credibility”
Moreover, it is generally accepted that the testsifiblishing a well-founded fear of
being persecuted has both subjective and objectiraension$? Obijective
information concerning the applicant’s country ofgm is thus essential to assessing
an applicant’'s well-founded fear of being persedu®bjective country of origin
information is relevant to virtually all aspects offugee status determination,

9 For example, the Guidelines on child-asylum claiolly integrate the latest developments in human
rights doctrine, granting far greater consideratiban before, for instance, to violations of socio-
economic rights experienced by children. See UNH@Rjld Asylum Claims under Articles 1(A)2
and 1(F) of the 1951 Convention and/or 1967 Prdtoetating to the Status of Refugees’,
HCR/GIP/09/08, 22 December 2009, paras 14, 34-36, vailadle at:
http://www.unhcr.org/refworld/docid/4b2f4f6d2.htmdpe also UNHCR, ‘Guidance Note on Refugee
Claims relating to Sexual Orientation and Gendentiy’, 21 November 2008, para. 10, which notes
that ‘[d]evelopments in international human rigb# help decision-makers determine the persecutory
nature of the various forms of harm that a persay mxperience on account of his or her sexual
orientation’, available at: http://www.unhcr.ordgirerld/pdfid/48abd5660.pdf.

8 This information is also relevant to the applioatiof the exclusion clauses, but these are not
examined in this paper. UNHCR, ‘Background Notetbe Application of the Exclusion Clauses:
Article 1F of the 1951 Convention relating to that8s of Refugees’, 4 September 2003, available at:
http://www.unhcr.org/refworld/docid/3f5857d24.htmpara. 58, considers that a presumption of
individual responsibility applies to senior offitda of repressive regimes, which have faced
international condemnation for gross of systemhatiman rights abuses. This standard of proof based
solely on seniority in a given regime falls in ghaontrast to the presumption of innocence (and its
derivatives, the right to silence and the prosedaitburden of proof) under international crimiralv,
where even the most notorious leaders are presinmedent until otherwise proven. Interestingly, the
Note makes express reference to international humgdits bodies, but not to international criminal
institutions. This Background Paper does not disctlee potential application of findings by
international criminal tribunals to the exclusiolause, but rather focuses on the use of evidence in
refugee status determinations.

8 UNHCR Handbook, note 29 above, para. 42.

82 UNHCR Handbook, note 29 above, paras 37-45; S#ieefuHathaway, note 38 above, 67 and by the
same author, ‘Is There A Subjective Element inRleéugee Convention’s Requirement of Well-
Founded Fear?’ (2004-2008lich, J. Int'l L. 505; G. Noll, ‘Evidentiary Assessment in Refugeat&t
Determination and the EU Qualification Directiv@006) 12(2)European Public Lav295, and M.

Kagan, ‘Is Truth in the Eye of the Beholder? OhjerCredibility Assessment in Refugee Status
Determination’ (2003) 1%Georgetown Immigration L. B67.
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including the existence of a well-founded fear efnly persecuted, the Convention
grounds, the availability and reasonableness o€rmad flight or relocation
alternative$® or whether the applicant is unable or unwillingatail her or himself
of the protection of his or her country of origin.

Nonetheless, as international criminal court prdoegs usually take several years to
conclude, and as the test for refugee status Eppmtive in orientatioff; the extent to
which it can be relied upon is necessarily limitdg@vidence from criminal
proceedings would, for example, recount only pash&s and circumstances. Where a
conflict is ongoing, however, it may be more relgvip establish a current need for
international protectiof® The establishment of international criminal trials or
referrals by the Security Council may also attestthe fact that serious gross
violations of human rights have occurred or arecimg®

UNHCR has laid down a number of criteria or ‘relidyp indicators’ for asylum
adjudicators when evaluating a particular sourceaintry of origin information.
Adjudicators are asked to assess:

() Who produced the information and ferhat purposedqtaking into
account such considerations as the subject-mati@petence, mandate
and the philosophy of the information producer);

(i) Whether the information producer is indeperidemd impartial
(veracity/objectivity);

(i) Whether the information producer has estdi#s knowledge
(reputation);

(iv) Whether the information produced is couchedainsuitable tone
(objective rather than subjective perspective, verstatements, etc.);

(v) Whether a scientific methodology has been apphnd whether the
process has been transparent, or whether the soisrcevertly
judgmentaf’

(vi) Observational capacity or proximity (primargtare of the sourcé?.

8 UNHCR, ‘Guidelines on International Protection MoInternal Flight or Relocation Alternative”
Within the Context of Article 1A(2) of the 1951 Gamtion and/or 1967 Protocol Relating to the
Status of Refugees’, 23 July 2003, HCR/GIP/03/@4jlable at:
http://www.unhcr.org/refworld/docid/3f2791a44.htiiNHCR Handbook, note 29 above, para. 91.

8 The last two subsections of the ‘cessation clausgicle 1C of the CRSR, are based on the
consideration that international protection is oiger justified on account of changes in the cquntr
where persecution was feared, because the reamoapérson becoming a refugee have ceased to
exist. See further, UNHCR Handbook, note 29 abara$134-139.

8 See, for example, UNSC Res. 1970 (2011), 26 Fep1 1 referred the situation in Libya to the
ICC as a response to ongoing ‘gross and systewiatation (sic) of human rights, including the
repression of peaceful demonstrators’, while thesident of Uganda referred the situation concerning
the Lord’s Resistance Army, ICC-20040129-44, 29aay 2004, while fighting was ongoing.

8 UNSC Res. 955 (1994), 8 November 1994, which éstaal the ICTR notes the UNSC's ‘grave
concern at the reports indicating that genocideahdr systematic, widespread and flagrant viofesio
of international humanitarian law have been coneditin Rwanda’, while UNSC Res. 827 (1993)
establishing the ICTY expresses the UNSC's ‘graleena at, inter alia, ‘reports of mass killings,
massive, organized and systematic detention arelawomen, and the continuance of the practice of
"ethnic cleansing", including for the acquisitiomdathe holding of territory.’

87 UNHCR, ‘Country of Origin Information: Towards Eafced International Cooperation’, February
2004, available at: http://www.unhcr.org/refworldéid/403b2522a.html, para. 26.

8 UNHCR, ‘Country of Origin Information: Towards Eafced International Cooperation’, February
2004, available at: http://www.unhcr.org/refworldéid/403b2522a.html, para. 26.
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Criminal law proceedings, including witness testimas well as expert testimony,
would be assessed along these same indicatofsef@urposes of an asylum claim.

International criminal procedure has different enid when assessing reliability of
witness testimony versus expert testimony. In i@hato the former, factors such as
proximity to the events described, corroboration thle evidence, and an
acknowledgement that the passage of time and doentx possibly suffered may give
rise to some inconsistencies are central to arsassmt of reliability® In relation to
the latter, broadly similar criteria is applied WNHCR’s reliability indicators when
assessing the reliability of expert witness statgmer testimony. Four primary
criteria are laid dowr° 1) that the witness is indeed an expég) that the statement
or report is reliablé® 3) that the statement or report is relevant angrobative
value?® and 4) that the contents of that report or staterfadl within the ambit of the
witness’ accepted expertis&As with UNHCR’s indicators, the impartiality ofeh
expert must not be in doubt in any way; the App&iiamber of the ICTY has ruled
that expert witness evidence was not probativeusscan appearance of bias attached

8 See further, R. Byrne, ‘Assessing Testimonial Ewvick in Asylum Proceedings: Guiding Standards
from the International Criminal Tribunals’ (2008)(%#) IJRL 609, at 615-616.

% Prosecutor v. MiloSevj Case No. IT-98-29/1-T, Decision on Admission ofpErt Report of
Robert Donia, 15 February 2007, paraP6gpsecutor v. Bizimungu et alCase No. ICTR-99-50-T,
Decision on the Admissibility of the Expert Testinyoof Dr. Binaifer Nowrojee, 8 July 2005, paras
16-17.

L In assessing this, the Tribunal will have regarthe witness’ curriculum vitae, any articles hesoe
has authored, and other available informatPmsecutor v. Nahimana et alCase No. ICTR-99-52-T,
Decision on the Expert Witnesses for the Defende]dahuary 2003, para. 1Frosecutor v. MiloSevj
Case No. IT-98-29/1-T, Decision on Admission of EstpReport of Robert Donia, 15 February 2007,
para. 7;Prosecutor v. MiloSe¥j Case No. IT-02-54-T, Decision on Admissibility Bkpert Report of
Kosta Cavovski, 1 March 2006, pp. 2-3. The ICTR thefined an expert as ‘Anyone with specific and
relevant information on and/or knowledge of the terabrought before the Tribunal. Such specific
information or knowledge which qualifies an indiva to appear as an expert withess may have been
acquired through training or actual studies, spepétudes, experience or some reputation in itld f
or through any other means considered by the paaiting the witness to give testimony as being
necessary and sufficient to qualify him as an exypéness.’ (ICTR, ‘Guidelines on the Remuneration
of Expert Witnesses appearing before the InternaticCriminal Tribunal for Rwanda’, 1 January
1995, available at:

http://69.94.11.53/ENGLISH/basicdocs/remuneratiemiuneration_07.pdf.) See alsBrosecutor v.
Sesay, Kallon & GbadCase No. SCSL-04-15-T, Decision on Prosecutioquist for Leave to Call an
Additional Expert Witness, 10 June 2005. In the If&@ime, a list of experts is maintained by the
Registrar, under Regulation 44 of the Regulatidrthe® Court.

92 prosecutor vNahimanaet al, Case No. ICTR-99-52-A, Judgment, 28 November 2para. 199;
Prosecutor v. MiloSevj Case No. IT-98-29/1-T, Decision on Admission ofpErt Report of Robert
Donia, 15 February 2007, para. 7, citiRgpsecutor v. Gadi, Case No. IT-98-29-T, Decision on the
Prosecution Motion for Reconsideration of the Adina of the Expert Report of Prof. Radinovij, 21
February 2003. IrPopovi the Trial Chamber held that before admitting tlxpest's evidence, it
would have to determine whether there was transpsren the methods and sources used by the
expert witness, including the established or assufaets on which the expert witness had relied,
Prosecutor v. Popoviet al.,Case No. IT-05-88-T, Decision on Joint Defence rlotautory Appeal
Concerning the Status of Richard Butler as an Exptness, 19 September 2007.

% Prosecutor v. Milodevj Case No. IT-98-29/1-T, Decision on Admission apErt Report of Robert
Donia, 15 February 2007, para. 10.

% Prosecutor v. HadZihasanovi & Kubura, Case No. IT-01-47-T, Decision on Report of
Prosecution Expert Klaus Reinhardt, 11 Februaryi2p04.
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to it.>> Thus, the expert witness statements which have gen weight as proof of

a relevant historical, political or other contextihternational criminal tribunals have
already been tested against the same criteria wieftiyee status assessors need to
test country of origin sources, and could thus eseas a pre-tested source of
information, as well as being perhaps of greatkabiity than some of the sources
currently used®

4.2 Inability or unwillingness to prosecute indivals in asylum proceedings

In order for a case to be deemed admissible bef@dCC under the principle of
complementarity, it must be shown that the state in question iseeiunable or
unwilling genuinely to investigate or prosecute ttese in their domestic legal
system’® The lack of functionality of the state’s legal ®ym or a state’s
unwillingness to ensure that those responsiblgifoss violations of human rights are
brought to justice could be a relevant factor tosider whether an asylum-seeker has
a well-founded fear of persecution, or to confitmttthey are unable or unwilling to
avail themselves of the protection of their courtfprigin.

‘Inability’ to prosecute in the context of the Rorf¢atute is measured by asking
‘whether, due to a total or substantial collapsermavailability of its national judicial
system’, the [s]tate would be unable to bring theuaed into custody or to gather
evidence or otherwise carry out criminal proceeslimgainst the accus&d.The
determination of a ‘total or substantial collapsé’a country’s judicial system will
obviously be highly pertinent to a determinationwdiether an asylum seeker was
‘unable’ to avail of the protection of that stateith a collapsed judicial system
generally being indicative of a wider collapse ®fe tstructures of a stat®

% Prosecutor v. Popoviet al., Case No. IT-05-88-T, Decision on Joint Defence rintaitory
Appeal Concerning the Status of Richard Butlerra&xpert Witness, 19 September 2007, para. 22;
see alsoProsecutor v. BoSkoski & Tarlovski Case No. IT-04-82-T, Decision on Motion to
Exclude the Prosecution’s Proposed Evidence of Exgezruchenko and his Report, 17 May 2007,
paras 8 and 12. The ICTR, too, laid out an implitstisequirement in Decision on a Defence Motion

for the Appearance of an Accused as an Expert \8§tReosecutor v. AkayestCase No. ICTR-96-

4-T, 9 March 1998.

% According to the International Association of Rgde Law Judges, background country materials or
country of origin information may derive from diger sources, including reference works; reports or
papers by international bodies (such as UNHCR hadJXN Human Rights Committee), international
NGOs (e.g. Amnesty International reports, Humagh®& Watch reports, International Crisis Group
(ICG) reports), national bodies (e.g. the U S Sbspartment Reports, the Danish Immigration Service
reports, the United Kingdom Country of Origin Refgpnews and media clippings and databases, legal
materials and cross-checking other refugee clafidigdicial Criteria for Assessing Country of Origin
Information (COI): A Checklist: Paper for 7th BieahlARLJ World Conference, Mexico City, 6-9
November 2006’, COI-CG Working Party, (2009)IdRL 149, para. 8.)

9 This section does not deal with referrals by theugity Council.

% Articles 17(1)(a) and (b) of the ICC Statute pdevihat a case shall be deemed inadmissible )f: ‘(a
The case is being investigated or prosecuted higte $hich has jurisdiction over it, unless thet&ta
unwilling or unable genuinely to carry out the istigation or prosecution [or] (b) The case has been
investigated by a State which has jurisdiction oveand the State has decided not to prosecute the
person concerned, unless the decision resulted ttemunwillingness or inability of the State
genuinely to prosecute’.

% Article 17(3) of the ICC Statute.

100 3 K. Kleffner, Complementarity in the ICC Statute and Nationaln@nial Jurisdictions(Oxford:
Oxford University Press, 2008), 154 citing N.L. dak-Bruce, ‘Of Collapsed, Dysfunctional, and
Disoriented States: Challenges to International’L@®00) 47Netherlands International Law Review
53 at 61.
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‘Unwillingness’, in comparison, generally refers tprosecutions in national
jurisdictions which are flawed by reason of a latkmpartiality or independence, by
the fact that the domestic prosecutions are/weltecoasistent with a means of
bringing the accused person to justice, by the afsthose prosecutions to shield
individual accused persons, or by an unjustifiedylé proceeding$>* or by a mere
failure to prosecute. The absence of or ineffecpuesecutions show human rights
concerns in the country of origin that could adgeossible justifications for granting
refugee status to a particular asylum-seé¥er.

In addition, for a case to be deemed admissiblerbahe ICC, the case must be of
sufficient gravity to warrant the Court’s attentithi This criterion must also be used
by the ICC’s Office of the Prosecutor when initigtiinvestigations into situations
and casé§” though the Rome Statute is silent on how exactbhsgravity is to be
measured® The Office of the Prosecutor has posited that ssessment of gravity
when deciding whether to investigate a situatiothnequire a quantitative (looking at
the number of victims of the crimé$jand a qualitative (looking at the nature, impact
and manner of commission of the crimt&§)analysis. A positive assessment of
gravity whether by the Prosecutor in initiating iamestigation, or by the Court in
determining that a case is admissible, could furthave some bearing on an
assessment of the objective circumstances in th@tgo of origin, as well as an
individual's fear of persecution or unwillingness avail oneself of that state’s
protection.

4.3 Individual refugee status determinations: wssprotection measures

In assessing whether it would be appropriate teropfotection measures such as
concealing a witness’ identity, allowing testimovig video-link, or even facilitating
the relocation of the witness and his/her famihgeinational criminal tribunals need
to carry out an assessment of the individualizeti @rgoing threat to the witnet$.
The standard of assessment which has been applige lribunals is rather high, and

101 Article 17(2) of the ICC Statute.

192 Arbour and M. Bergsmo, ‘Conspicuous Absencelaifisdictional Overreach’ in H. A. M. von
Hebelet al (eds.)Reflections on the International Criminal Court: days in Honour of Adriaan
Bos(Leiden: Kluwer, 1999), at 139.

103 Article 17(1)(d) of the ICC Statute.

194 Articles 53(1)(b) and 53(2)(b) of the ICC Statute.

195 A. M. Danner, ‘Enhancing the Legitimacy and Acctability of Prosecutorial Discretion at the
International Criminal Court’, (2003) 9%JIL 520, at 530.

1% |cC Office of the ProsecutolOTP response to communications received conceriviag, 9
February 2006, available at: http://www.icc-cpiMiR/rdonlyres/04D143C8-19FB-466C-AB77-
ACDB2FDEBEF7/143682/OTP_letter_to_senders_re_lrageBruary 2006.pdf.

197 3.A. Goldston, ‘More Candour about Criteria: Theiise of Discretion by the Prosecutor of the
International Criminal Court’ (2010) 8ICJ 383, at 395¢iting ICC Office of the Prosecutor, Draft
Policy PaperCriteria for the Selection of Situations and Cashkse 2006.

198 See, for exampld?rosecutor v. Ngirabatwaregase No. ICTR-99-54-T, Decision on Prosecution’s
Motion for Special Protective Measures for ProsecutVitnesses and Othe®,May 2009, paras 15-
17; Prosecutor v.Tadié, Case No. IT-94-1-T, Decision on the Prosecutdfstion Requesting
Protective Measures for Victims and Witnesses, Lgust 1995, para. 4Brosecutor v. Tadi Case
No. IT-94-1-T, Decision on Defence Motions to Sunmand Protect Defence Witnesses, and on the
Giving of Evidence by Video-Link, 25 June 1996, @a25;Prosecutor v. NteziryaydCase No. ICTR-
97-29-T, Decision on the Defence Motion for PratextMeasures for Withesses,18 September 2001,
para. 6;Prosecutor v. BagaragazaCase No. ICTR-2005-86-S, 2 November 2009, Decisio
Defence’s Motion for Protective Measures, para. 4.

18



GO

YEARS ANS

thus individualized determinations of threats witness’ security ought to be viewed
with solemnity by refugee status adjudicators.

The threat must comprise of an objective elemeah@lwith the withess’ own
subjective fear of risk or threat to his or herwsitg.'* In the Luki¢ case, the ICTY
Trial Chamber laid down a number of factors forealiyely assessing the alleged
threat faced by a witnes¥ These included: in-depth details of any speciiieats
that may have been made to the witness or hisrofaha&ly, including the dates and
circumstances of such threats; whether the witsggesides in the area where the
alleged events occurred, and any family or busigessection with or need to return
to the ared! The Chamber ultimately considered that the applisavague
submissions indicating a general fear of reperoassiwere not sufficient to grant
protective measuréd? Further, the Chamber may ask whether the witrestamiony
may antagonise persons who reside in the speeifittdry; whether there exists an
unstable security situation in that territory which particularly unfavourable to
witnesses who appear before the Tribunal, and wehete witness or his or her
family life or work in that territory, have propgrin that territory, or have concrete
plans to return to live in the territoly’ The third of these benchmarks presupposes
that the witness and his family will be stayinghe territory, in which case he or she
would not be seeking asylum in another state, buhe event that the protective
measures were insufficient to protect his or henidy, or if the situation was to
worsen in that state, the first two determinatiovisuld be highly relevant to the
adjudicator of his or her asylum application.

4.4 Individual refugee status determinations: wcparticipation

The definition of who is and is not a ‘victim’ aride procedural status attached to
such a determination varies between the internaltionnminal tribunals. At the ICTR,
ICTY and SCSL, a victim was defined as a persornnaggavhom a crime falling
within the jurisdiction of the Tribunal had beemumitted** and those victims could
only participate in the proceedings as witnessésg. [CC Statute, on the other hand,
has adopted a definition akin to that containethan Basic Principles of Justice for
Victims of Crime and Abuse of Pow&r, and victims can participate in proceedings
before the ICC either in their own right or as w#ses, or both. At the ECCC, a
victim is defined as a natural person (...) that taered harm as a result of the
commission of any crime within the jurisdiction tife ECCC.'*® Victims may
participate apartie civile and may be represented by their own legal reptatees,

199 prosecutor v. Kordi and Cerkez Case No. IT-95-14/2-PT, Decision on Motion formffication
and Motions for Protective Measures, 13 OctobeB2p@ara. 23.

110 prosecutor v. Luki and Lukié, Case No. IT-98-32/1-T, Order on Milan Ll Request for
Protective Measures, 23 July 2008.

11 prosecutor v. Luki and Luké, Case No. IT-98-32/1-T, Order on Milan Ltlé Request for
Protective Measures, 23 July 2008, 4.

12 prosecutor v. Luki and Luké, Case No. IT-98-32/1-T, Order on Milan Ltlé Request for
Protective Measures, 23 July 2008, 4.

3 prosecutor v. Haradinaj et alCase No. IT-04-84-T, Transcript of 30 May 200Z579.

" Rules 2A of the ICTY, SCSL and ICTR RPE.

15 UNGA Res. 40/34 of 29 November 1985, DeclaratibBasic Principles of Justice for Victims of
Crime and Abuse of Power.

116 Extraordinary Chambers in the Courts of Cambotfiternal Rules (Rev.4), promulgated on 11
September 2009 and entered into force on 21 Septe?d®9, Glossary. ((ECCC Internal Rules’)
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provided that they have demonstrated that they lsawtered injury of some sort
‘upon which a claim of collective and moral repamatmight be based’ as a direct
consequence of a crime alleged against the chargiestn'’ In the first case before
the ECCC, 90 victims participated as civil partiest the final judgment and sentence
handed down in this case later determined thatatteised could be considered
responsible for the harm caused to only four o§¢heivil parties*® A further 60 civil
parties had proved the existence of immediatemgf S-21 or S-24 and either close
kinship or particular bonds of affection or depamdein relation to these victims,
while the other civil parties had either not coroad the Chamber to the required
standard that they were victims of crimes commitigdhe accused, or, in the case of
indirect victims participating in proceedings, haat sufficiently shown the existence
of familial bonds'*®

The ICC Statute neither sets down a standard obfpapplicable for assessing

applications for victim participation nor a parti@u method for assessing

applications. Indeed, at the Pre-Trial stage oteedings, it has been noted that it
will not be necessary ‘to make a definite determamaof the harm suffered by the

victims, as this will be determined subsequentifiere appropriate, by the Trial

Chamber in the context of a case’; determinatiora @ingle instance of harm will

suffice to establish the status of victim at the-pital stage®°

Thus, while a legal determination of victimhoodan international criminal tribunal
may add credence to an asylum application, a ruhagthe victim has suffered harm
may notipso factoequate to a well-founded fear of being persecotedhe part of
that victim, compared to, for example, a determamathat a witness’ life is under
threat and he or she is in need of protective nreastAs with the background
country information which international criminal risprudence can provide, the
asylum adjudicator will obviously have to considand evaluate additional
information included in the application in conjuioct with such a determination of
harm before making a final decision. Likewise, &Htihe fact that the ‘harm’ relative
to a determination of victim status occurred in thast may not rule out a
determination of a ‘well-founded fear of persecation the part of the asylum
seeker, it may not be sufficient either to showtare risk of harm. Nonetheless, it
has been expressly recognized that past persecutigrbe so egregious that time and
changes in political or other circumstances mayoeasufficient to justify repatriation
to the country of origirff?*

In sum, the activities of international criminatiitutions generate ample information
about the situation in a given country, and in s@ages even, about the risk incurred
by some witnesses and victims, which may of grel@vance to asylum adjudicators.
The fact that this information has been scrutinizedl assessed in a criminal

7 Rule 2is of the ECCC Internal Ruleibid.

18 prosecutor v. Kaing Guek Ealias Duch, Case No. 001/18-07-2007/ECCC/TC, Judgment, 26 July
2010, paras 645-650.

191pid.

120 gSjtuation in the DRC Case No. ICC-01/04-101-tEN-Corr, Decision on #eplications for
Participation in the Proceedings of VPRS 1, VPRYRRS 3, VPRS 4, VPRS 5 and VPRS 6, 17
January 2006, para. 82.

12l UNHCR Handbook, note 29 above, para. 136&. HathawayThe Rights of Refugees under
International Law(Cambridge: Cambridge University Press, 2005) &, @#ting Lal v. Immigration
and Naturalization Servic@55 F 3d 998 (US Court of Appeal' 6ircuit, 3 July 2001).
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proceeding provides an additional degree of rdltghivhich may not necessarily or
always be present with respect to other informatised for compiling country of
origin information.

5. Conclusion

UNHCR, as the primary supervisory institution oteimational refugee law, has
regularly drawn from and relied on protection-oteshdevelopments in other areas of
international law, not least those in internatiohaiman rights law, international
humanitarian law and international criminal law. Mghnternational refugee law is
composed of ‘specialized and ... autonomous ruled’iara ‘specialist system?® it
nonetheless shares the general founding princgdlése United Nations to promote
fundamental human right§® Thus to a large extent, the development of inténal
refugee law conforms to the ‘systemic integratiapproach advocated by the ILC,
while at the same time pushing beyond the bounslasfecodified human rights,
where necessary, to give effect to the object ampgse of the 1951 Convention.
Contrary to the judgment iKupreské, there is now considerable similarity in the
types of acts that constitute persecution undeh &anch of international law, and
while there remain important distinctions — arowatigtriminatory intent, for example
— they do not make the regimes necessarily incabsipahor in conflict.

122 nternational Law Commission, note 9 above, para.
123 Article 2 of the Charter of the United Nations, @dtober 1945, 1 UNTS XVI.
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