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Key legal considerations on the standards of treatment of refugees recognized
under the 1969 OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa

1. The 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa (1969 OAU Convention)! complements the 1951 Convention relating to the Status of
Refugees? and its 1967 Protocol (1951 Convention),® which remain the universal and primary
legal protection instruments for refugees.*

2. The 1969 OAU Convention incorporates, in Article I(1), the 1951 Convention definition
of a refugee contained in Article 1A(2) of the 1951 Convention, as amended by the 1967
Protocol (hereafter referred to as the 1951 Convention definition),” and also elaborates on its
application in different contexts. A principal purpose of the 1969 OAU Convention is to provide
refugee protection in specific humanitarian situations, including large-scale arrivals of people
fleeing situations or circumstances in their country of origin which fall within the OAU
Convention’s Article 1(2) criteria.®

3. In applying Article (1) and I(2) of the 1969 OAU Convention, the primacy of the 1951
Convention needs to be recalled, given its central legal position as the ‘basic and universal
instrument relating to the status of refugees’, which is explicitly acknowledged in the OAU
Convention itself.” The 1969 OAU Convention, by contrast, addresses specific challenges faced
by African countries in responding to refugee crises on the continent.®

4. Most factual scenarios suggest the relevance and applicability of both the 1951
Convention definition and the 1969 OAU Convention Article I(2) definition to a person’s claim
for refugee status.” In limited situations, an individual may be a refugee under Article 1(2) but
not under the 1951 Convention definition, including where no causal link can be established
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between her or his fear of being persecuted and a Convention ground. In such circumstances,
Article 1(2) expands the potential range of persons eligible for refugee status.°

5. In comparison to the 1951 Convention, the 1969 OAU Convention contains a more
limited set of rights for refugees, ranging from protection from refoulement,* voluntary
repatriation?? and the issuance of a travel document.’® The 1969 OAU Convention does not —
unlike the 1967 Protocol — explicitly incorporate the entire standard of treatment found in
Articles 3 to 34 of the 1951 Convention.**

6. For most refugees in Africa who are recognized under the 1969 OAU Convention, the
limited package of rights included in the 1969 OAU Convention does not pose a significant
problem in practice, as the majority of African Union Member States are party to both the
1951 Convention and/or its 1967 Protocol, as well as the 1969 OAU Convention.* In these
countries, refugees recognized under the 1969 OAU Convention, whether under Article I(1) or
1(2), benefit from the 1951 Convention’s rights framework.'® 1969 OAU Convention refugees
and 1951 Convention refugees are similarly situated, with indistinguishable status attached,
regardless of the legal basis of their protection needs.' A difference in treatment would be
neither reasonable nor objectively justified, would disregard the complementary character of
the 1969 OAU Convention,® and would amount to discrimination.'® Moreover, the preamble
of the 1969 OAU Convention recognizes the need and desire to establish common standards
for the treatment of refugees.?®
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7. However, African Union Member States that are not party to the 1951 Convention
and/or its 1967 Protocol, or that have retained the former instrument’s geographical
limitation, are not legally bound by the rights framework set out in the 1951 Convention.?
Nonetheless, the preamble of the 1969 OAU Convention calls upon Member States of the
African Union to accede to the 1951 Convention and its 1967 Protocol and meanwhile to apply
the provisions of the 1951 Convention to refugees in Africa.?? Further, refugees recognized
under the 1969 OAU Convention by African Union Member States not party to the 1951
Convention and/or the 1967 Protocol are protected in accordance with international®® and
regional human rights law.?

8. The international legal framework for the protection of refugees comprises, inter alia,
international refugee law as well as international human rights law.?> Of particular importance
for Africa is the African Charter on Human and Peoples’ Rights (Banjul Charter),? to which all
Member States of the African Union are a party. The Banjul Charter contains a range of civil
and political as well as economic, social and cultural rights applicable to every individual,
irrespective of the person’s nationality or legal status and without distinction of any kind.?” As
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57/183, 18 December 2002, paras. 8 and 10; 58/149, 22 December 2003, para. 9; 58/154, 22 December 2003,
para. 3; and 71/172 (2017), para. 7;
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international refugee law, international human rights law and international criminal law, see: UNHCR, Expert
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Human Rights Law: Summary Conclusions, July 2011, http://www.refworld.org/docid/4e1729d52.html.
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such, refugees benefit from the protection of the Banjul Charter with the exception of Article
13, which is owed explicitly to ‘citizens’.?® Of particular relevance for the protection of
refugees, in comparison to the standard of treatment found in Articles 3 to 34 of the 1951
Convention, are: the prohibition of all forms of exploitation and degradation (Article 5);%° the
right to liberty and security and the prohibition of arbitrary detention (Article 6);3° the right to
freedom of movement and residence (Article 12(1)); the obligation for States only to expel a
lawfully admitted non-national pursuant a decision taken in accordance with the law (Article
12(4));*! the prohibition of mass expulsion (Article 12(5));*? the right to access public services
(Article 13(3)); the right to property (Article 14); the right to work under equitable and
satisfactory conditions and with equal pay for equal work (Article 15); the right to health
(Article 16); the right to education (Article 17); the right to family life (Article 18(1) and (2));
and the right to special measures corresponding with their needs for the elderly and persons
with disabilities (Article 18(4)).

9. Further, Article 12(3) of the Banjul Charter provides that ‘[e]very individual shall have
the right, when persecuted, to seek and obtain asylum in other countries in accordance with
laws of those countries and international conventions’. As such, States Parties to the Banjul
Charter are obliged to ensure full respect for the institution of asylum, including the principle
of non-refoulement; 3 admission to territory and access to fair and efficient asylum
procedures;** access to UNHCR; and the applicability of human rights law standards to people
seeking asylum.? Also, in accordance with Article 12(3), seeking asylum is not an unlawful act.
However, in exercising the right to seek asylum, people are often compelled to arrive at, enter,
or stay in a territory without authorisation or with no, insufficient, false or fraudulent
documentation.®® They may, for example, be unable to obtain the necessary documentation
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access to public services.

23 John K. Modise v. Botswana, Comm. No. 97/93, African Commission on Human and Peoples' Rights, 6
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30 Organisation mondiale contre la torture, Association Internationale des juristes démocrates, Commission
internationale des juristes, Union interafricaine des droits de I'Homme v. Rwanda, 27/89-46/90-49/91-
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others) v. Angola, 292/04, African Commission on Human and Peoples' Rights, May 2008, para. 69,
http://www.refworld.org/cases,ACHPR,51b6fd4e7.html. Rencontre Africaine pour la Défense des Droits de
I'Homme (RADDHO) v. Zambia, 71/92, African Commission on Human and Peoples' Rights, October 1996, paras.
19 to 28, http://www.refworld.org/cases,ACHPR,51b6f3524.html.

33 Banjul Charter, note 24 above, Article 5, prohibiting all forms of exploitation and degradation, particularly
slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment; Article 12(4), providing that
a non-national legally admitted may only be expelled pursuant a decision taken in accordance with the law; and
Article 12(5), prohibiting the mass expulsion of non-nationals.

34 Note in this regard procedural safeguards provided for in the Banjul Charter, including the right of every
individual to have her or his cause heard (Article 7) and the right to receive information (Article 9). See also:
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Angola, 292/04, African Commission on Human and Peoples' Rights, May 2008, para. 84,
http://www.refworld.org/cases,ACHPR,51b6fd4e7.html, in which the Commission considered that ‘[e]ven in such
extreme circumstances as expulsion, however, the affected individuals should be allowed to challenge the
order/decision to expel them before competent authorities, or have their cases reviewed, and have access to
legal counsel, among others’; and, regarding the applicability of Article 7(1) of the Banjul Charter in expulsion
cases, Organisation mondiale contre la torture, Association Internationale des juristes démocrates, Commission
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in advance of their flight because of their fear of serious harm and/or the urgency of their
departure. These factors, as well as the fact that refugees have often experienced traumatic
events, need to be taken into account in determining whether any form of penalization can
be applied, including restrictions on freedom of movement based on irregular entry or
presence.’” In UNHCR'’s view, the use of national laws and policies penalizing irregular entry
and presence carries the risk that persons seeking asylum may not have access to fair asylum
procedures and protection.3®

10. Also, under the heading ‘asylum’, Article Il of the 1969 OAU Convention obliges
African Union Member States to use their best endeavours consistent with their respective
legislations to receive refugees and to secure the settlement of refugees who are unable or
unwilling to return home.*® The ultimate goal of international protection is to achieve durable
solutions for refugees.”® The 1969 OAU Convention foresees in this regard the voluntary
repatriation of refugees to their country of origin, or the (re-)settlement, in the asylum
country or in a third country, of refugees who are unable or unwilling to return home.** Of
particular importance for the settlement of refugees are the granting of a secure legal status
and a progressively wider range of rights and entitlements that are broadly commensurate
with those enjoyed by nationals of the host country. The 1951 Convention, the 1969 OAU
Convention and human rights instruments provide a useful legal framework for this.*?

11. Finally, under international law a State is required to ensure the effective
implementation of its international legal obligations in good faith.*® In this regard, the 1969
OAU Convention requires AU Member States to provide information to the AU on the
condition of refugees, the implementation of the Convention and — more broadly — on the
laws, regulations and decrees in force relating to refugees.* In addition, Member States are
obliged to cooperate with UNHCR, including to ensure that the 1969 OAU Convention is the
effective regional complement in Africa of the 1951 Convention® and to allow UNHCR to
exercise its international protection function under its mandate, including in countries that
are not party to the 1951 Convention and/or 1967 Protocol.*

UNHCR
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