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Question Presented:

Does persecution "on account ¢f" one of the protacted

&haracteristics set forth in saction 101(a)(42) of the
Innigration and Nationality Act include persecution inflicted
because the persecutor erronecusly imputes a protected
charactaristic to the victinm?

suxmary Conclusions

Persecution inflicted because the persecutor erroneocusly
imputes to the victim one of the protected characteristics set
forth in section 101(a)(42) can constitute persecution "on
account of" that characteristic for the purpose of asylum or
refugee analysis. This view is consistent with both the plain
language of the statute and its settled administrative

intarpretation, Nap {2 {t {nconsistent with the reasoning of the
8upr?::’§7urt in INS v. Elias-Zacarias, ___ U.S. __, 112 5. Ct.
812 .

Analysiss
I. Imputed Political Opinion After PElias-Zacarias.

It has been recognized by the Attorney Genaral, by the Board
of Immigration Appeals, and by ceurts of appeals that a political
opinien "imputed® to the victiz by the parsecutor may in scae
circumstances provide a basis for rafuges status. In Dsgir v.

, 840 F.324 723 (9th Cir. 1988), fer example, the Ninth
Circuit considered an asylum claim by a Raitian fisherman who, in
order to aecure the right to fish in certain wvaters, vas expectad
to pay bribes to the Haltian security forces known as the Ton
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Tons Macoute. Desir, the ¢isherman, introduced evidence that the
Haitian government operatad as 2 n"xleptocracy” vwhose systenatic
thievery was enforced by Macoute terrorizing and extortion.

Desir demonstrated that, because of his refusal to accede to
Haitian governmental security forces' extortion, hes “vas

parceives as aisleyal and subversive and the zashinery ¢f the
state . . . vas vielently engaged against nim.» 840 ?7.24 at 729.
The Ninth Circuit held that the ensuing beatinge constituted
persacution on account of imputed political opinion and that
Desir thus qualified for asylua under section 101 (a)(42) of the
Act. JId. at 728-29. fas Alag Maldonado-Cruz v, INS, 883 F.2d
788 (9th Cir. 1989) Lazg-Maiang V. INS, 813 F.2d 1423, 1435 (9¢th
cir. 1987); Harnandeg=Ortir V. INS, 777 F.2d 509, S17 (9th Cir.
1985); savich v, Eaperdy, 319 F.2d 21 (24 Cir. 1963); Xiu £ing
chun v, 3ava, 708 F.2d 869 (24 cir. 1983); Matter of Izatula,
int. Dec. #3127 (BIA, Feb. 6, 1990); Master of A-G=, 19 IiN Dec.
502, 506 (BIA 1987); 8 CFR 208.13(D) (2) (1) =(44); 5 PR 2803
(1990) (interim rule on refugee status of persons flesing
coercive family planning policies); __ FR (1993) (final rule

an ssspaive family plamning paliziad). -

Recognition of {mputed peolitical opinicn as a ground for
refugee status has scnetimes bsen coupled with a very broad
definition of what might constitute a qualifying npolitical®
motive on the part of ths persecutor, OF of what might constitute
a qualifying expression of political opinion on the part of the
victim. Tror example, courts sometimes held that a decision to
~emain politically neutral rather than to comply with
conscription laws is in general a political opinion within the

meaning of the Act. gae, a.9., canas-Segovia V. INg, 902 F.24
717, 728 (9th cir. 1990) (ganas l): Bolanos-Hernandez v. INE, 749

F.2d 1316, 1324-25 ‘9th Cir. 1584).

In Elias-Zacaxias, SuRIA. the Supreme Court addressed the
question whether 2 guerrilla organization's attempt to coerce &
persen into performing military service necsssarily constitutes
persecution on aceount of political opinion. The Court answered
this question in the negative, bscause an asylus claimant must
present some evidence, dirsct or circumstantial, that the alleged
persscuters desire to punish hin or her "on account of® their
belief that the claimant holds a certain political opinion. The
Board of Immigration Appeals had found no such evidence, and a
Board detarmination that asylunm eligibility has not baen
established "zust be upheld if 'gupported by reasonable,
substantial, and probative evidence on the record considered as 2

vhole.!h 119 &, &t. at 818, The dourt emphasized that the

Board's conclusion could be disturbed on judicial review only had

Elias presanted evidance so compelling that no reasonable

i;cttindc: could fail to find the requisite fear of persecution.
. at 817. :
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T™he - Court explicitly recognized that it was
not dealing with a case-of "imputed” political opinion === in
which the persecuter is attempting %o punish a person Or & Class
of persons for what the persecutor perceives to be political
opposition, but in which this perception may not ba correct ~--
and therefore laft the question open. 112 §. Ct. at 816 ("Nor is
there any indication (assuming, arguenda, it would suffica) that
the guerrillas erronecusly heliqvad that Elias-Zacarias' rsfusal
was politically based.") (emphasis in original). Thus Ellas-

did not have a great deal to say about {aputation.
Rather, the decision obssrved that neutrality does not ordinarily
constitute a political opinion under section 101(a)(42), and held

that a generalized "political” motive on thea part of the person
{nflicting punishment =--- such as the desire to raise an army in
order to accomplish certain political objectives --- does not
establish that such punishment vas inflicted "on account of" the
victim's political opinien. Rather, the "on account of" test is
met only when the persacutor is specifically motivated by his -
apprehension of the victin's political opinion. 1Id.

Some observers have tended to confusa the broad vievw
rejected by the Eliag-Zacarias Court of what constitutes a
"political® motive on the part cf the persecuter with the far
narrower and far more traditional view that a persecutor who is
notivated (in whole or in part) by his perception that his victim
is a political enemy, but vho happens to be incorrect, is

nevertheless persecuting his viciia "en account of” political
opinion.

The Attornay General has recognized on several occasions
that eligibility for asylum may De establishad by proof of a
wvell-founded fear that an applicant vill be regardsgd as a
political enemy of the stats, or of some other psrson or entity
with the power to persscute, and persecuted on this account.
Two instances of such recognition, having to do with coercive
family planning policies and with countries that persecutse people
who attanmpt to leave, are discussed in secticns II and III of
this opinion respectively. A more general instance is the

provisioen of 8 C.F.R. 204.13(R)(3)(4) Shas an applicant may
establish a well-founded fear of persecution on one of the five
statutory grounds by establishing that "there is a pattern or
practice . . . of persscution of groups of persons similarly
situated™ to the applicant; that such pattern or practice is "on
account of" ona of the five statutory grounds; and that his own
»{nclusion in or identification with such group® nakes it
reasonable for him to fear persecution. This provision does not
explicitly address the situation in vhich the applicant in fact
dees not have the political opinion or other grot-ct.d
characteristic that the persecuter bslieves him or hexr to have.
The rule does ssea to entail grants of asylum in this situation,
however, because it requires applicants to provs only that they
have the trait or traits which tha parsecutor nas used as tha
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criterion for victim salection, and not that they actually have
the particular political opinien or othar protected
characteristic the parsecutor is trying to get at by persecuting
persons with the selected trait. Iven if such grants could ba
regarded as vindfalls for the successful applicants, the
regulation would be defensible as an adrministrative mechanism

genuinely calculated to protec: all of thess for whom the statute
prescribes protection, glbeit at the cost of also protecting some
other pecple. This justification is not necessary, hovever, for
such applicants are genuinely at risk of persecution, and the
persecution in questioen would be inflicted "on account of" the
persecutor's desire to punish and/or deter certain pelitical
opiniens or other protscted characteristics.

The opposite rasult --- raquiring a victim or prospective
victim to prove not only “inclusion or identification with" a
group possessing a protected characteristic, such that it is -
reasonable for him to fear persacutior aimed at this group, but
also that he or she actually does posssss the characteristic ---

would not only contravens the rogulatien bue 8188 1akd €3 results
that seem clearly inconsistent with the language and evident
. purpose of the asylum and refugee statutes. It should be
emphasized that a denial of refugea status to persons vho fear
persecution on account of imputed political opinion would alsc
. entail denial of such status to persons who fear persecution on
account of imputation of one of the other four grounds. This is
soc because the "on account of" language which precedes "political
opinion" also precedss thes other four grounds, 8 U.S.C. §
1101(a) (42) (a); 2ae canas-8egovia v. IN§, $70 F.24 %99, 601 (S5th
cir. 1992) (Canas II). Thus, for instance, a Mr. Rosenbarg whor
the Nazi government of Germany had sentenced to the gas chamber
becauses it arronecusly believed him to be a Jev, but wvho had
gsomehow made it to the United States to apply for asylum, would

not gualify fsr asylum, N8 atter how clear {t night be that the
government was going to x{11 him upon his resturn, and that the
killing would be specifically motivated by a desire to do
unpleasant things to Jevs, such persecution would not bs "on
account of . . . religion" unless the governnsnt happened to be
correct about Rosenberg's religion. This result is hardly
compelled by the language of the statute;} the most
straightforward meaning of the words "persecution . . . on
account of . . . religion" would appear to enccmpass a progranm
specifically intended to stamp out Judaisn even though
implementation of the program should lead to some persecution of
non-Jews. Nor doss it seem appropriate to ascribe to Congress an
unarticulated intenticn to gsnerate such harsh results.

Nevertheless, as the Court underscored in - K
prosecuticn and punishment under a law of ganeral applicability
will not ordinarily constitute psrsecution "on account of" one of
the five statutory grounds. The “imputed political opinion®

’ exception to this rule arises only when thera is evidence that
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«he law and/or its enforcement are motivated in whole or in pars
by a desirs to punish or dster one of the fiva characteristics
protected by ths asylunm and refuges laws.

such evidence may be either direct or circumstantial.
Direct evidsnce would consist of statenents by the paraecutor to
the effect that violators of the law are to be ragarded and
punished not just as ordinary lawbreakers but as political
enenies. (Sea, for example, section II ¢f <his opinion,
discussing the characterization by organs ¢f the Chiness
government of violators of the family planning laws as saboteurs,
anarchists, and "class enenies.") Circumstantial evidence has.
‘most conmonly consisted of punishnent 80 savers as to seex
/obvioully directed at real or perceived enexiep rathst than at
| ordinary lawbreakers. Saa Canas I, 902 F.2d at 728; Matter of
\Izasula, Int. Dec. #3127 (BIA, Feb. €, 1990); Matter @f A=G=, 19
T&N Dec. 502, 506 (BIA 1987). Applying the doctrine of imputed
political opinion in either of these twe situations is not
inconsistent with the holding in Eliag-Zpcariag; in both cases,
unlike the cass befora the Court in Elias-Zacariag, the
persecution is nmotivated not just by a general desire to achieve
certain political goals, but by a cdnscious and specific (albeit
perhaps errcneous) belief that the victim'a behavior reflects a
political opinion.

A third situation in which punishnent for violation of a law
of general applicability has sonetimes been regarded as

persecution of political opponents is where compliance with the
law would infringe what is generally regarded 2s a fundazental
right. See J. Hathaway, The Law Of Refugae Status 43, 173
(1991); s2. , mupra (punishment for an attempt
to overthrow a lawfully constituted government may be
persecution, even though imposed under a law of genearal
applicability, where democratic change is prohibited and a coup
or revolution is therefore the only nmeans of effecting political
changs). In such a situation, unwillingness to sacrifice this
right in order to comply with the law might fairly bes understood
or regardsd by the authority enforcing the law as necessarily
entailing political opposition. rinally, it has been recegnized
that prosecution for refusal to cbey a law or cornmand which would

require ths appliZint €3 parsecuce others, or "to angage in
{nhuman conduct," is persecution on account of political opinion
even though the law or command is cf general applicability. gSeas
Mattar of A-Ge, supra, at 506-07; Magter of Salim, 18 IiN Dec.
Wmmww
to szatus of Rafugasa 39-41 (Geneva, 1979).

It is arguable that the last two situations ("fundamental

rights” and "inhuman acts") extend the dostrine of imputed
political opinion beyoend the 1imits of its logic, and that in any
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event the application of the doctrine in these situations would
be inconsistent with the rationale of Elias-Zacarias. In both
cases the authorities have some obvious motives for enforcing the
law that need not bs related to the actual or imputed opinions of
the violaters. Neverthaless, both are distinct from the .
conscription laws addressed in Eliag-Zacarias; military
conscription, far froz being regarded as inhe infringement of a
fundamental right, is gcnarally regarded ee a prercqative of all
soversign nations, and this prerogative is still exarcised ky
many civilized nations. Although the S1iag-Zacarias Court did
not rest its holding on this narrow ground, it should not be
assumed that the Court would not distinguish a future case
involving punishment for the exercise of a fundamental right or
for the refusal to engags in persecution or inhuman acts. One
possible distinction is that such laws ars far more lixely than
other lawe to become political loyalty tests. Sas, 2.9., Sevich,
supra, 319 F.2d at 21 (Exit controls are the p:ioduct of modern
dictaterships, and "[d]evotees of such regimes do not risk life
and limb to viclate statutes prohibiting departure. It would be
naive to suppose, therefore, that punishment for illegal
departure, under these circumstances, is not poiitically

rotivated, or does not constitute punlshmant 'because of . . .
political cpinion.'")

It should be noted -that not all punishment, even for
political opinion or one of the other four protected
characteristics, necessarily constitutes persecution. A brief
pariod of detention, or a fine that is not so high as to be
calculated to inflict economic ruin, will not generally amount to
persecution sven though it is imposed on account of race,
religion, nationality, merbership in a particular social group,
or political opinien. BSee, a.g., Sovich, supra, 319 F.2d at 29.
When the punishment is sufficiently severe as to constitute
psrsecution, hewever, 8 persecutcr should be regarded as acting

Non account of" one of the five statutory characterlstics whan he
i motivated at least in part by a desire to eliminate or punish
persons having this characteristic. Applicants who can sstablish
a wall-founded fear that they will be persecuted for having such
a beliaf or other characteristic are eligible for asylum, even
though the parsecutor may be incerrect in attributing the belief
or characteristic to them,

11. Coarcive ramily Planning Policies

Whether a persecutor may impute a protscted characteristic
to a person who does not in fact have it, like ocher questions @f

fact, typicnlly dapands on the circumstances of each individual
case. There are, hovever, several frequently recurring
situstions in which the question of persecuticn on account of
{mputed political opinion is presentsd. The Attorney General has
provided by regulation for one such situation. An applicant who
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establishes a well-founded fear that he or ehs will be forced to
undergo abortion or sterilication pursuant to the implementation
of a coercive family planning policy, or will be persecuted for
fallure to do so, shall be regarded 2s having established a wvall-
founded fear of persecution on account of political opinion. The
applicant is not required to make a separats showing that the
persecutor will impute a political opinion t¢ him or her. 55 FR
2803 (1990) (interim rule); —_— FR ___ (1993) (final rule). The
coercive farily planning regu.ation arcse out of experiencs with
the coercive family planning policy imposed by the Pecpla's

Republic of China.

on August S, 1988, tha Attorney General iseued a memorandum
to the Commissioner of the Immigration and Naturalization Service
(INS) directing that INS asylun adjudicators give "caraful

consideration® to applications from nationals of the PRC who
express a faar of persecuticn upon return to the PRC because they
refuse tO abort a pregnancy or resist sterilization after the
pirth of a second or subsequent child in viclation of Chinese
Communist Party directives on population. The Attorney General
found that "there is evidence to support the assartion that such
an act is viewed by PRC officials as ‘political dissent,'™

On November 30, 1989, the President dirscted that the
Attorney Genaral give enhanced consideration under the
{mmigration laws to persons froz any country who sxpress 2 fear
of persecution upon return to their country related to that
country's policy of forced abortion or coerced sterilization.

Meaerandur eof DiﬁdDDIOVﬁl for the Emergency Chingee Immigratisn
Relief Act of 1989, 25 Weekly Compilation of Presidential
Documents at 1853-5¢ (198%).

on January 29, 19%0, the Attorney General incorporated this
directive inte regulatory forn by publishing an interia rule with
request for comments at 55 FR 2803. The intsrim rule providsd
that an asylum officer or {mmigration judgs shall find an
applicant (and the applicant's spousse, if also an applicant) to
be a refugee on the basis of past persecution on account of
political opinion if the applicant establishes that he or she has
been forced to abort a pregnancy or undergo invoiuntary
sterilization pursuant to the implementation of a country's

tanrily planning psliey. TRd EaEé protection was extended to
those who establish a well-founded fear of Leing forced to
undergo an abortion or involuntary sterilization.

The President incorporated and reinforced ths provisions ot
the interim rule in Executive Order No. 12711, § 4, vhich vas
published oOn april 13, 1990 at SS PR 13897 (hereinafter "the
Executive Order®). Section 4 of the Executive Order directed the
Secretary of State and the Attorney General to provide for
renhanced consideration under the immigration lawvs® for persons
expressing fear of persaecuticn related to foroed abortion or

-
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coerced sterilization policies and further directed that such
enhanced consideration be provided "as implemented by the
Attorney General's regulation affeciive January 29, 1990." 1In
aceordance with this directive, and based on the prexise that the
doctrine of imputed political opinion remains viable after Eliaa-
, the Attorney General signed & final regulation on

January 15, 1993, under vhich an alien fleeing coerced population
control policies that involve or result in forced abortions or

involuntary sterilizations may bs conzidsrsd ts Rava datiblished
a clear probability (for withhelding of deportation) or well-
founded fear (for asylus) of persecution on account of pelitical
opinion.

7o accord political refuges status to victinas of coercive
fanily planning policies === or of various other sorts of
repression that 2ight serve some purpose othsr than to punish
dissent --- is consistent with Ellas-2acarias so long as there is
evidence that the authorities who impose such policies regard
cbedience to them as a test of loyalty to the government, and
that punishment is therefore motivated at least in part by a
desire to punish and/cr to deter such disloyalty. As noted by
the Atterney General in 1988, there is substantial evidence that
violation of the PRC coercive faxily planning policy is regarded
as an ideolegical crime, and that the harsh punitive and/or
detarrent measures teken to enforcs the policies are motivated at
least in part by the desire to punish or deter political dissent.

rirst, the PRC family planning pelicy ls one of those rare
cases in which the persecutors have publicly declared that they
regard their victims not just as lawvbreaakers but as political
enemies. It is clear from a number of such declarations that
compliance with the policy is regarded as an important test of
loyalty and that these who wilfully fail to comply with the
policy are "guilty of an ideclogical offense . . . . Banister,

' 200 (1987); g8q Diractive of Attorney
General Edwin Measea to Commissicner Alan Nelson, August s, 1988,
§ 1. Government officials have been unusually explicit in their
determination tc treat opposition to the progran as a form of
political sabotage. nplanned parenthood work, like other work,
also suffered from interferencs and cabotage by Lin Piso and the
'gang of four.' Lin Piac, the 'gang of four,' and their
follovers incited anarchism in marriags and ehildbirth." Poreign
Broadcast Information Service Daily Report =--= Pacple's Republic
of China, Vel. I, 239 (July 13, 1978): El0. Oppositien to
cosrcive family planning is thus often treated as a crirze against
the stats. "We must expose and deal rescluta blows at class
enexiss who sabotage planned parenthood.” Id. at 133 (Aug. 7,
1978): G4. Saa alsQ Sannister, supra, at 196-201.

Second, thers is strong evidence that punishaent for
violation of the coercive family planning policy in the PRC is
disproportionataly severs. Reliable published reports covering
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the pericd from 1978 through 1992 relate that punishment for
those who resist the PRC family planning prograa may take several
forms: fines that amount to as much as three times an avarage
annual salary; abductions of pregnant wocen tc clinics where
abortions are performed against their will; compelling both men
and women to undergo starilization operations which are often
debilitating in wvays unrelated to reproductive functions;
revocation or denial of business licenses, crcp permits, and
other means of livelihood; ard the destruction or appropriation
of property, sonmetines including the family home.

Third, in order to be effective, a ragime of coercive family
planning must be carried out by means of ccmprahensive and
unrelenting control ovaer the most intimatas aspscts of family
1{?a. In the PRC, for example, local family planning authorities
record individual wezen's penstrual cycles and CoupisE’ pethods
of birth control, and unauthorized pregnancies are dealt with by
wwork units" which also exsrciss almost unlimited control over
the economic and parscnal lives of unit members. Both the right
to bodily integrity and the right to procreate are universally
recognized as fundamantal human rights. 3Sea, S.8.. Universal
Declaration of Human Rights arts. 12, 16(3); Skinner v. oxlahoma,
116 U.S. 53% (1942). As discussed abova, it is arguable that
punishment for resistance to a law whose whcle purpose and effect
is to infrings such fundamental rights cannot fairly be
characterized as nmere prosecutien.

Finally, in many cases the PRC progran may require its
victims to engage in “inhunman conduct.™ Ses Matter Qf A-G-,
gupra, at 506-07; United Nations Kigh Commissioner on Refugees,

qumwwm
39-41 (Geneva, 1879). A pregnant voman
Who wishes to carry her child to tera but who is compelled
(either by physical force or by threats of ssvare punishment) to
terminate her pregnancy beccmes not only & victim but alsc an
unwilling participant in an almost uniquely vioclent and intrusive
violation of bodily integrity and family privacy. iIndeed,
coerced pregnancy tercination under the PRC program has been
reportad to occur even during the process of birth. Because the
killing of a child still partly in the womb ia regarded as an
abortion rather than as an infanticide, and because the

obligation to PISYSNs unausherized births ia imposed not only oa

parents and local officials but also on physicians, it has been

reported that doctors routinely Xill newborns by crushing the

skull with forceps or by injectirg formaidchyde into the soft

spot on the head. M. Chang, »women," in Euman Rights in Ibha -
! (Yuan Li Wu ed. 1988). Sse alag Birth

reprinted in China Spcing Rigass,
Septenmber/October 1987, 60-61 ("G. 1If any unauthorized baby dies
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within three months of birth, the penaity assessed will only be
300 yuan.")

III. Punishment for Attempting to leave the Country

Another instance in which the Attorriey General has
recognized that a governzant may uss a law of general
applicability as a means of punishing or ccntrolling its snemies
has to do with laws punishirg unauthorized departure froz the
country. & CPR 208.13(b)(2)(14) provides that asylum cfficers
and immigration judges shall give "due consideration”™ to evidencs
that a nation persacutes persons who violate departure control
laws or who seek asylum in another country. See 3ls¢ goviten,
aNpra. Although an exit control law of general applicability may
be impcsed fOor reasons unrelated tc the actual or percaived
political opinicns of the persons being controlled, some
governments do seem to regard violators of scucn laws as
subversives. This attitude may be evidenced elther by explicit
atatements or by disproportionately severe punishment,

For example, Article 14 of the Lawv of the Pacple's Repuklic
cf China on the Control of the Entry and IZxit of Citizens
provides that a persen who violates PRC exit cantrol laws is

either to raceive a warning or ¢s be plazéd {# administrative
detention for up to ten days. If, howvever, "the circurstances of
the case are serious enocugh to constitute a crime, criminal
responsibility shall be investigated in accordance with the Lav.*
I1d. The psnalties can increase to one year for more serious exit
control violations or to five years for smuggling. See Articles -
176, 177. Nevertheless, there exists a rangs of statutes
carrying far more severe penalties for vaguely defined offenses
against the state. Article 4 of the Crininal Law and the
Criminal Procedure Law of the People's Republic of China
specifically outlaws "counterrevolution” committed outside of PRC
territory. Article 4 of the exit and entry lawas prohibits
Chinese cititens upon leaving the country from committing “any
act harmful to the security, honoer, or interests of thair
country.™ Article 94 of the criminal code imposes a harsh
panalty upen those engaged in conduct viewed as
counterreveolutionary:

Whoaver defects to the enanmy and turns traitor is
to ba sentenced to not less than three and not
ROre than ten years of fixsd-ternm i{mprisonment;
vhen the circuxstances are ssricus or it is a case
of laading a group to defect to zhe enemy and turn
traitor, the sentence is to be not less than ten
{;arn of fixed-tarm imprisconzent or life
prisonment.
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while under the standard of Mastar of Nagy, 11 I&N Dec. 888
(BIA 1966), imprisonmant for violating exit control lavs dces not
necessarily constitute disproportionate punishment, ten years of
fixsd-tern imprisonment or life imprisonrent presuzmably wvould.
Accerding to the Department of State, China accapts the return of
citizens vho have left without authorizaticn, ®in most cases
apparently without punishment.® cCountry Reports on Human Rights
Practices for 1991 at 825. Yet such persecution need not take
place "in most cases” in order for a person to hold a vell-
founded fear that it will take place in ris. Saa INS v. Caxdozas

, 480 U.8. 421, 431 (1587). The State Departnment

materials appear to leave open the possibility that punishment is
administered in some cases, and a fear of persecution may be well
founded upen even a relatively szall chance that the feared avent
could take place. Id. Nevertheless, in the ubsence of evidance
that punishment for violations of the exit control laws in the
PRC or any other nation exceed the relativaly brief terzms of
confinenent discussed in Nagy, an applicant shouid not be
regarded as having established a well-founded fear of persecution
on the sole ground that he or shs may te punished for violating a
departure contrel lavw. .

Iv. r"conscription Plus®

prior to Elias-Zacarias, most {mputed political opinion
claims arose in the context of resistance to military
conscription. Bescause Elizs-Zacarias has narrowed the scope
within which courts may find that an alleged persecutor's motive
was "political," and because penalties for draft evasion do not
generally depend on whether one is a supporter or opponent of the
government, it is unlikely that many such clainms will be .
successful. However, in one post-Liias-2acarias case tha Ninth
Circuit has upheld a conscription-related asylun clain based on
imputed political opinion.

Canas II, SURIA, Vas a case in which the Suprems Cocurt had
granted certiorari and then rasmanded for reconsidsration in light
of rlias-Zacaxiag. The original imputed political opinion
holding in Canag I had rested, at least in part, on the svidence
presented by the petitioner o2 disprsportionately severe
punishment of draft evadars in E1l Salvader. The most dramatic
evidence vas an eyewitness account o a deserter having had his
arms cut off after having baen aczused of bsing an antigovernnment
querrilla. ’

The Canas I opinion had also noted, hovever, that the
petitioners' refusal to do military service "neosssarily place(d)
then in a position of political neutzality," and that such
neutrality can amount to a political opinion. 902 r.24 at 728.
1f the disproportionate-punishment and r.eutrality-as-opinion
statements ars read as necessary elenants in a single holding,
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rather than as two alternative bases for finding iaputed
political opinion, then-the original gCanas holding was arguably
inconsistent with the Supreme Court's obsarvation in Eliag-

to the effect that political neutrality is not
vordinarily” an affirmative expression of political opinioen,
since "we do not agree with the dissent that only a ‘narrov,
grudging construction of the concept of political opinien,’' . . .
would distinguish it from such quite differant concepts as
indifferance, indecisiveness and risk-averseness.” 112 §. Ct. at
816. Hovever, the petitioner in Canas was not arguing that
merely refusing to join a side would be vieved as an expression
of political opinion, but only that his own status as a

csnsaisneisus aBdaatas vaild be so viewed. The panal agreed with
this contention, and found that this was "one of those rare
cases® in which punishment for refuzal to join thae Eilitary would
amount to political persecution. 902 F.2d at 728. ,

Oon remand, the panel reversed its earlier datermination that
the petitioner had demonstrated likelinhood of persecution for his
religious beliefs (see the discussion in Part I of thias opinion)
put remanded the case to the BIA with instructions to grant his
»petition based on a showing of imputed political opinion,”
holding that did not change its determination of

‘ nis eligibility for this relief.

may be best explained as a case in which the Service
lot the asylum applicant make the vhols record before the
immigration judge and the BIA, sssentially relying on the
applicant's status as a draft resister to ensure a holding :
adverse to him. On the record pefore the Ninth Circuit, howevaer,
the decision on the imputed political opinion issue was
consigtent with Elias-Zacarias and with the prior administrative
interpretation. Evidence of disproporticnately severe
punishrent, together with the applicant's zembership in a
subclass of violators whom the authorities might plausibly wish
to single out for persacution, may establiash eligibility for
asylum even when the punishment feared cy the applicant is tor
violation of a law of general applicability.

o~
over Joseph Rees III
General Counsel
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Memorandum
CO 208
Subject Date
LEGAL OPINION: Continued Viability of MAR -4 1583
the Doctrine of Imputed Political
Opinion -- Addendun
To From
John Cummings Office of the
Acting Director General Counsel

Office of International Affairs

Gregg Beyer
Director
Asylum Branch

Regional and District Counsel

on January 19, 1993, this office issued a legal opinion on.
whether persecution “on account of” one of the protected
characteristics set forth in section 101(a) (42) of the
Immigration and Natiocnality Act includes persecution inflicted
because the persecutor erroneously imputes a protected
characteristic to the victim. The opinion concluded that
persecution on account of an imputed characteristic is included
within the definition of the Act.

Among several instances of recognition by the Attorney
General that imputed political opinion can give rise to the
protections of the Act, the legal opinion cited a. final rule
signed by the Attorney General on January 15, 1993. That rule
provides that an applicant who establishes a well-founded fear
that he or she will be forced to undergo abortion or
sterilization pursuant to the implementation of a coercive family
planning policy, or will be persecuted for failure to do so,
shall be regarded as having established a well-founded fear of
persecution on account of political opinion.

That rule has not yet been published in the Federal
Register, pending a general review by the Office of Management
and Budget of all regulations signed before January 20, 1993, but
not published on or before January 22, 1993. The final rule is
substantially identical to the January 29, 1990 interim rule
discussed on page 7 of the legal opinion. See also Executive
order No. 12711 section 4, 55 FR 13897 (1990), directing the
Attorney General and the Secretary of State to provide for
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senhanced consideration under the immigration laws” for persons
expressing fear of persecution related to forced abortion or
coerced sterilization policies, and that such enhanced
consideration be provided ”“as implemented by the Attorney
General’s regulation effective January 29, 1990.7 The provisions
of the interim rule, as incorporated by the Executive Order,
remain binding on the Service. It should also be noted that the
coercive family planning regulation was only one of a number of
sources cited in support of the proposition that the protection
of the Act extends to persecution on account of imputed
characteristics. Even in the absence of the regulation, the
authorities would be overwhelmingly in favor of this proposition.

One purpose of the legal opinion was to exanine the effect,
if any, of the Supreme Court’s decision in INS v. Eljas-Zacarijas,

U.S. ___, 112 s. Ct. 812 (1592), on the scope of protection
atfforded to persons who fear persecution on account of .
characteristics imputed to them by their persecutors. Since the
publication of the opinion, we have learned that the Board of
Immigration Appeals has recently issued a decision based in large
part upon Elias-Zacarias. Matter of R-, Interim Decision #3195
(December 15, 1992). In Matter of R-, a member of the Sikh
religion from the state of Punjab in India claimed to have
suffered past persecution and to fear future persecution on
account of imputed political opinion. The applicant testified
that Sikh militants beat and threatened to kill him after he
refused their demands to join their endeavors and to offer
material support. In addition, based upon his contact with this
group, local police beat him because they suspected him of being
#involved with those engaged in a violent struggle against the
government.” Id., slip opinion at 6 n.3.

The Board concluded that the applicant had failed to
establish that either the militant Sikhs or the police had harmed
him on account of any real or imputed political opinion.
Following Elias-Zacarias, the Board concluded that, to the
contrary, the record indicated that the militant group harmed him
simply because of his refusal to assist them, not to overcome any
political opposition they rightly or wrongly perceived.

Likewise, the police punished him not because they perceived him
to possess any particular political opinion, but because they
sought information about “a violent struggle against the
government” in which they believed him to be involved.

Neither part of the Board’s decision appears to be
inconsistent with the conclusions of this office’s legal opinion
about the doctrine of imputed political opinion. The Board
explicitly noted that this doctrine formed part of the basis for
the applicant’s claim, and the Board opinion seems clearly to
imply that its result would have been different if the record had
shown that either the police or the revolutionary group had been
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motivated by a desire to punish the applicant for his ~actual or
imputed” political opinion. Id. at 5; gsee id. at 6.

Al g o

Grover Joseph Rees III
General Counsel
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