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[1] Mr. Xian Jiang Chen says he (eftina because authorities there wanted

to sterilize him against his wishes. He sought ge&u protection in Canada, but a
panel of the Immigration and Refugee Board disndisBis claim. Because of a
number of omissions and discrepancies in his ecelethe Board disbelieved Mr.
Chen.

[2] For two reasons, Mr. Chen argtiest the Board should not have
considered certain statements he made soon aftarrived in Canada. First, the
Board should have excluded statements he made whibtketention and without
access to counsel. Second, the Board should na bampared his later written
narrative with the statement he made at the porerdafy. He maintains that the
purpose of conducting an interview at the port ofryeis merely to determine a
person's eligibility to enter Canada, not to detearthe merits of his or her refugee
claim.

[3] Mr. Chen asks me to overturn Beard's decision and order a new
hearing. | agree with Mr. Chen's first argument andst, therefore, grant this
application for judicial review. It is unnecessdiyr me to consider the second
argument.



l. Issues

1. Was Mr. Chen in detention and, therefamtitled to obtain and instruct
counsel without delay according to s. B06f the Canadian Charter of Rights and
Freedoms?

2. If so, should the Board have excludedstiatcement he made while in detention
pursuant to s. 24(2) of the Charter?

II. Analysis

A. Was Mr. Chen in detention and, therefore, entitled to obtain and instruct counsel
without delay according to s. 10(b) of the Canadian Charter of Rights and Freedoms?

(a) Factual background

[4] Mr. Chen arrived in Canada orbiary 23, 2004 and was taken into
custody. An immigration officer interviewed him dat that day. The officer
interviewed him again, at greater length, on Fety@s, 2004. He was not given an
opportunity to consult counsel.

[5] In his first interview, Mr. Chesaid that he came to Canada merely for a
brief holiday. He claimed to be from Taiwan. At Biscond interview, he said he was
from Fujian province in China. He maintained thatwas seeking refugee protection
in Canada because he could not pay a fine imposeuim for having violated the
"one-child" law in China.

[6] In its reasons for decision, Beard compared these statements with the
content of his written narrative, which was prepareMarch 2004, as well as his oral
testimony. The Board found Mr. Chen not to be drledi

(b) Section 1d¢) rights in the immigration context

[7] Section 106} of theCanadian Charter of Rights and Freedoms provides:

Everyone has the right arest or detention

(b) to retain and instruct counsel without delag am be informed of
that right;

[8] "Detention” has been defined'asestraint of liberty other than arrest in
which a person may reasonably require the assistaficcounsel but might be
prevented or impeded from retaining and instructiognsel without delay but for the
constitutional guaranteeR. v. Therens, [1985] 1 S.C.R. 613, at p. 641.

[9] However, in most cases, a persbo is seeking entry to Canada and is
questioned at the border by immigration officiasnbt considered to be in detention
for purposes of s.1B). For example, a person who arrived in Canadaowithravel



documents and was then referred for a secondamnieation by an immigration
officer was not in detention, even though he waderta wait four hourdDehghani v.
Canada (Minister of Employment and Immigration), [1993] 1 S.C.R. 1053. Justice
lacobucci held that the secondary examination fdrpa&rt of the general screening
process for persons entering Canada and did notummtm a detention. He
distinguished this scenario from the situation veheeperson is suspected of importing
contraband and is subjected to an invasive sti@pckeat the bordeR. v. Smmons,
[1988] 2 S.C.R. 495

[10] Still, a person seeking to enten&@da is entitled to the rights set out in s.
10() if his or her liberty is more severely constrainén Huang, Justice Andrew
MacKay found that a refugee claimant had been wetawhen she had been kept in
custody under close supervision for three days:; theecourse of which she had been
interviewed four timesHuang v. Canada (Minister of Citizenship and Immigration)
2002 FCT 149, [2002] F.C.J. No. 182 (T.D.) (QL))m&arly, in Dragosin, Justice
MacKay found that a person who had spent two daya correctional centre was
detained for purposes of s.bp((Dragosin v. Canada(Minister of Citizenship and
Immigration) 2003 FCT 81, [2003] F.C.J. No. 110 (T.D.) (QL)h both of these
cases, he held that the detained persons shoukl I@en afforded their right to
counsel.

(c) Mr. Chen's s. 18] rights

[11] On the facts before me, it seenesucthat Mr. Chen was in detention for
at least two days after he arrived in Canada. disrdion commenced after his initial
interview, but it is not clear how long it lastdd. any case, he had no access to a
lawyer during that time and there is no evidena#cating that he was informed of
his right to obtain and instruct counsel. He wadanrestraint in circumstances where
he could reasonably have benefited from the assistaf a lawyer, but was prevented
from obtaining that assistanc&herens, above. His second interview was clearly
given while in detention. | agree with Justice MagKthat these circumstances
amount to a violation of s.110).

B. If so, should the Board have excluded the statement he made while in detention
pursuant to s. 24(2) of the Charter?

[12] InHuang, above, Justice MacKay concluded that the "ultaraimedy”
for a violation of s.10f) in the immigration context "would be exclusiororfr
evidence of any statements made in that periodel#ydf those statements were to
form a significant basis for the [Board's] decisigpara. 31). In the circumstances
before him, he declined to grant that remedy bex#us Board had not actually relied
on the statements the claimant had made whiletenten.

[13] Mr. Chen argues that the Boardreigt on the statement he made while in
detention and asks me to order the Board to redendnis claim for refugee
protection without reference to that statementcBuygtrast, the respondent argues that
the Board's decision would undoubtedly be the sagneen that it found various
grounds for doubting Mr. Chen's evidence. It sutgetherefore, that | decline to
grant the remedy Mr. Chen requests.



[14] Violations of s.10§ will usually result in an exclusion of the resuodf
evidence. This is because of the superordinate riiaupee of the right to counsel in
our legal system, as well as the resulting impacthe proceedings. Often, a breach
of the right to counsel will affect the fairness tbe ensuing proceedings. This is
especially true in criminal cases where a breachs.ofl0p) may vyield self-
incriminating evidence in circumstances where theused person has a right to
remain silentR. v. Collins, [1987] 1 S.C.R. 265. Obviously, a person seekingy to
Canada is in a different position. The right t@sde is not in issue.

[15] However, | believe it is unfair ftme Board to rely on a statement made
by a refugee claimant that was taken while he @& wlas in detention and in
circumstances where s. b)(had been violated. The person will not be awdreeo
legal position and, in particular, will not be awaof the legal consequences of
making a statementi.¢. that it may be relied on to determine the claitisan
credibility). Accordingly, in the circumstances tifis case, | am satisfied that the
fairness of the proceedings involving Mr. Chen wampromised when the Board
relied on a statement obtained from him while inedgon and before he had an
opportunity to seek the advice of counsel to makeadverse credibility finding
against him. Further, the violation of s. hpwas serious as it involved a very
significant right under the Charter and was cleadwtrary to jurisprudence in this
Court. In the circumstances, | do not believe ttted exclusion of Mr. Chen's
statement would bring the administration of justit® disrepute. Therefore, based on
the factors outlined iiCollins, above, the Board should have excluded the staeme
pursuant to s. 24(2) of ti@&harter.

[16] Based on the evidence in the re@rd the Board's reasons, | am unable
to say that the Board's decision would have beenstiime even if it had not
considered the statement Mr. Chen gave while iardiein. Accordingly, | must order

a new hearing before a different panel of the Bo&idce it is necessary to hold a
new hearing, | need not decide whether the Boaadeol undue emphasis on Mr.
Chen's first statement at the port of entry. ItIvié for the panel to weigh the
evidence before it at the new hearing.

[17] Counsel requested an opportunitgnake submissions on the subject of a
certified question. | will consider any submissidiled within the (10) days of the
issuance of these reasons.

JUDGMENT

THIS COURT'S JUDGMENT IS THAT :

1. The application for judiciamiew is granted and a new hearing before a
different panel is ordered;

2. The Court will consider anysussions regarding a certified question
that are filed within ten (10) days of the issuaatthese reasons.

"James W. O'Reilly"

Judge
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