Uganda: Public Order Management
Act

October 2013

Legal analysis



Uganda: Public Order Management Act, October 2013

Executive summary

In this brief, ARTICLE 19 analyses the Ugandan Public Order Management Act (the Act),
signed into law by President Museveni on 12 September 2013. ARTICLE 19 is concerned
that despite some positive amendments, the Act remains seriously flawed from a freedom of
expression perspective. We call on the Ugandan Parliament to reform the Act in line with
international human rights standards.

The Act contains welcome improvements on the earlier draft of the Public Order Management
Bill (the draft Bill),! addressing several of the concerns that we raised previously, including:

e Greater prominence of rights-based language, including to the right to freedom of peaceful
assembly;

The removal of most problematic language from the definition of “public meeting”

A reduction in the notification period from 7 to 3 days;

An exemption from notification requirements for spontaneous assembilies;

The removal of prohibitions on amplified noise equipment;

The removal of problematic provisions on the use of firearms;

The narrowing of civil liability of organisers for loss or damage as a consequence of an
assembly.

Nevertheless, serious flaws remain in the Act, and substantial reforms are required to ensure
that the right to freedom of expression and freedom of peaceful assembly are safeguarded in
Uganda.

In summary, the most serious shortcomings in the Act are that it:

o Fails to establish a presumption in favour of the exercise of the right to freedom of
peaceful assembly, or the duty on the State to facilitate peaceful assemblies;

o Defines “public meeting” by reference to “public interest,” potentially excluding critical
meetings from the scope of the Act;

e Establishes a de facto authorisation procedure for peaceful assemblies that is
unnecessarily bureaucratic with broad discretion for the State to refuse notifications;

e Fails to make provision for the facilitation and protection of simultaneous and counter-
demonstrations;

e Prohibits public meetings, except those in Town Halls, between 7pm and 7am;

e Prohibits public meetings at and around democratic institutions, including Parliament and
Courts;

e Allows the Interior Minister broad powers to designate “gazetted” areas where assemblies
are absolutely prohibited;

e Grants law enforcement authorities broad powers to use force to disperse assemblies, with
no guidance for alternative methods of managing public order disturbances;

e Criminalises organisers of assemblies for the unlawful conduct of third parties;

e Provides no protection to the rights of the media, including bloggers, to access and report
on assemblies.

1 See: ARTICLE 19 legal analysis, “Uganda: Public Order Management Bill”, 13 August 2013, available at:
http://www.article19.org/resources.php/resource/37201/en/uganda:-public-order-management-bill
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We believe that many of these problems with the Act could have been avoided if the drafting
process had been more transparent, and had more effectively engaged stakeholders including
civil society organisations.

ARTICLE 19 calls on the Ugandan government to amend the Act through Parliament to
ensure that the rights to freedom of expression and of peaceful assembly are protected.

We also call on the Minister of the Interior to ensure that any implementing regulation taken
under Article 14 of the Act comply with international standards. Absent reforms to the Act
itself, the implementing regulations should seek to address the shortcomings of the Act as far
as possible.

Summary of Recommendations

1. The Act should establish a presumption in favour of the right to freedom of expression
and of peaceful assembly, and an obligation on the State to facilitate and protect the
exercise of these rights;

2. The definition of “public meeting” (Article 4) should be content neutral; references to the
“public interest” should be deleted;

3. The notification regime (Article 5) should be substantially narrowed so that its purpose is
to provide authorities with notice of only the information absolutely necessary to assist in
the facilitation of a peaceful assembly;

4. The coincidence of two demonstrations at the same location and time should not be the
basis for rejecting a notification (Article 6(1)). The Act should establish that it is a
responsibility of the State to facilitate peaceful simultaneous demonstrations, including
counter-demonstrations. Where this is not possible, the law enforcement authorities
should provide a suitable alternative in agreement with the organisers;

5. The definition of “spontaneous public meeting” (Article 7(3)) should be read to include
circumstances where organisers are unable to comply with the requisite notification
requirements or where there is no existing or identifiable organiser;

6. The time restrictions in Article 5(2)(c) and Article 10(e) should be repealed. Any time
restrictions on assemblies should be justified accordingly to an individualised assessment
of their necessity and proportionality;

7. Any regulation on the manner of an assembly must comply with the three-part test of
Article 19(3) and Article 21 of the ICCPR;

8. Article 13 prohibiting assemblies at specific locations of public interest should be
repealed. Any restrictions on the location of an assembly must justified on an
individualised basis according to the three-part test under Articles 19 and 21 of the
ICCPR;

9. Article 12 and the power of gazetting areas as no protest zones should be repealed. Any
emergency powers to derogate from the right to freedom of peaceful assembly must
comply with the obligations of Uganda under Article 4 of the ICCPR;

10.The provisions regarding the use of force to disperse assemblies (Article 8, Article 9(2)(f)
and Article 7(2)) must be revised to ensure consistency, and must clearly establish that
force may only be used as a last resort and only where necessary and proportionate,
where alternative methods of public order management, which should also be specified in
the Law or regulations, have been exhausted. There must be a clear command authority
and provision for subsequent review of the use of force;

11.The Act should establish the principles governing the use of firearms in compliance with
the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
and UN Code of Conduct for Law Enforcement Officials;
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12.The Act should clearly define “organiser”, and provide greater clarity on the extent of
their obligations to cooperate or coordinate with law enforcement authorities, with
primary responsibility for maintaining public order resting at all times with law
enforcement authorities;

13. Article 10 of the Act should be revised to ensure that organisers are not held criminally
liable for failure to comply with legal requirements where they have made reasonable
efforts to do so;

14.Article 10 of the Act should be revised ensure that organisers of assemblies are not
criminally or civilly liable for the acts of third parties not acting in compliance with their
directions or those of law enforcement;

15.Article 10(1)(d) requiring organisers to refrain from making unlawful statements to the
media should be repealed;

16.The Law should make clear that law enforcement should ensure access of the media and
assembly monitors to assemblies so far as is possible. This must include the freedom to
report on the assembly itself as well as the policing operation.
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Introduction

This legal analysis assesses the Public Order Management Act (the Act) for Uganda, signed
into law by President Museveni on 12 September 2013, for compliance with international
human rights standards on the rights to freedom of expression and freedom of peaceful
assembly. The analysis compares the Act to an earlier draft of the Public Order Management
Bill (the draft Bill) that we also analysed.?

Positive amendments to the earlier draft Bill include the addition of positive rights-based
language, a reduction in the notification period for assemblies, allowances for spontaneous
assemblies, fewer restrictions on the manner of assemblies and amendments to provisions on
the liability of organisers of assemblies. Problematic provisions regarding the use of firearms
have also been removed.

While these amendments are welcome, the Act remains substantially flawed and a range of
amendments are required to bring the Act into compliance with international human rights
standards.

ARTICLE 19 believes that in addition to the substantial reforms to the Act that must be
undertaken by the government through Parliament, we urge the Minister of the Interior to
ensure that any implementing regulations comply with international standards and, where
possible, rectify the shortcomings in the Act.

2 |bid.
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International Standards

International human rights law places a responsibility upon States to protect and promote the
right to freedom of expression and the right to freedom of peaceful assembly.

The right to freedom of expression

Freedom of expression is guaranteed in Article 19 of the Universal Declaration of Human
Rights (UDHR)® and in Article 19 of the International Covenant on Civil and Political Rights
(ICCPR).* The ICCPR protects the right of all people to seek, receive, and impart information
of any form, including political discourse, commentary on one’s own and on public affairs,
canvassing, discussion of human rights, journalism, cultural and artistic expression, teaching,
and religious discourse.® Importantly, the right protects expression that others may find deeply
offensive.®

The right to freedom of expression is integral to the enjoyment of the right to freedom of
assembly.” The UN Special Rapporteur on the right to freedom of opinion and expression
described the right as a collective right that “endows social groups with the ability to seek and
receive different types of information from a variety of sources and to voice their collective
views. This freedom extends to mass demonstrations of various kinds. It is also a right of
different peoples, who, by virtue of the effective exercise of this right, may develop, raise
awareness of, and propagate their culture, language, traditions and values.”®

At the regional level, both the African Charter on Human and Peoples’ Rights (the African
Charter) also protects the right to freedom of expression.®

The right to freedom of peaceful assembly

The right to freedom of peaceful assembly is guaranteed in Article 20 of the UDHR, and given
legal force through Article 21 of the ICCPR, and is reflected in many other international
human rights treaties.®

The right to freedom of peaceful assembly protects any intentional and temporary presence of
a number of individuals in a private or public space for a common expressive purpose.!! This

3 UN General Assembly Resolution 217A(I11), adopted 10 December 1948. Article 19 provides: “Everyone has the
right to freedom of opinion and expression; this right includes the right to hold opinions without interference and to
seek, receive, and impart information and ideas through any media and regardless of frontiers.”

4 Uganda acceded to the ICCPR on 21 June 1995.

5 General Comment No. 34, HR Committee, CCPR/C/GC/34, 12 September 2011, para. 11.

6 Ibid.

7 General Comment No. 34, op. cit., para. 4. General Comment No. 34 provides guidance with regard to elements
of Article 21; see Kivenmaa v. Finland, Communication No. 412/1990, 31 March 1994, para 9.2.

8 Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, A/HRC/14/23, 20 April 2010, para. 29. General Comment No. 34, op. cit., para. 4.

9 At Article 9. Uganda acceded to the African Charter on 10 May 1986.

10 Article 8 of the International Covenant on Economic, Social and Cultural Rights; Article 7(c) of the Convention
on the Elimination of All Forms of Discrimination against Women; International Labour Organization Convention
No. 87 (1948) concerning Freedom of Association and Protection of the Right to Organise; Convention on the
Rights of the Child, Article 15.

11 Based on proposals of the 2012 annual report of the UN Special Rapporteur on the rights to freedom of
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includes but is not limited to political demonstrations, inside-meetings, strike actions,
pickets, processions, rallies, commemorations, and cultural or religious celebrations. The right
to freedom of peaceful assembly also extends to the expression of ideas that may be
considered controversial or that are “not necessarily favourably received by the government or
the majority of the population”!? or that “may annoy or give offence to persons opposed to the
ideas or claims that it is seeking to promote.”!?

The State is under a positive obligation to enable the exercise of the right to freedom of
peaceful assembly, including the obligation to exercise a presumption in favour of the holding
of assemblies.'* Importantly, peaceful assemblies must be protected by the State, including
from private third parties such as counter demonstrators and agents provocateurs.'®

The HR Committee'® and the UN Special Rapporteur on the rights to freedom of peaceful
assembly and of association!” have both noted the interrelatedness between this right and the
right to freedom of expression. The right to freedom of peaceful assembly has also been
recognised as central to the right to participate in the conduct of public affairs.’® In
particular, the right to freedom of peaceful assembly has been noted as particularly important
for bringing attention to local issues where mass media are limited or restricted.!®

Also at the regional level, the African Charter also protects the right to freedom of peaceful
assembly.?°

Limitations on the right to freedom of expression and peaceful assembly

The right to freedom of expression and the right to freedom of peaceful assembly are not
guaranteed in absolute terms and may be subject to narrowly tailored limitations. Limitations
must comply with the three-part test under the following terms:?!

peaceful assembly and of association (“an intentional and temporary gathering in a public space for a specific
purpose”, op. cit., at para. 24); and the OSCE Guidelines on Freedom of Peaceful Assembly (“the intentional and
temporary presence of a number of individuals in a public place for a common expressive purpose.”)

12 HR Committee, Viktor Korneenko et al v. Belarus, Communication No. 1274/2004, para. 7.3.

13 European Court of Human Rights (ECtHR), Stankov & UMO llinden v. Bulgaria, Application Nos. 29221/95 and
29225/95 (2001), para. 86. See also: ECtHR, Hyde Park and Others v. Moldova, Application No. 33482/06
(2009), para. 30: the prohibition on a protest on the basis that the claims of participants were “unwelcome and
unfounded” was not compatible with Article 11 of the European Convention on Human Rights (ECHR).

4 The HR Committee has found that a failure by the State to produce reasons for interfering with the right to
freedom of peaceful assembly is a violation of the ICCPR. E.g. Mecheslav Gryb v. Belarus, op. cit; Chebotareva v.
Russia, communication No. 1866/2009 (2012); Belyazeka v. Belarus, communication No. 1772/2008 (2012).

15 Nowak, UN Covenant on Civil and Political Rights, CCPR Commentary, 2nd revised edition, at Article 21, para.
11. See also EctHR, Plattform “Arzte fiir das Leben”, Application No. 10126/82 (1988), para. 34.

16 See, for example: Mechislav Gryb v. Belarus, communication No. 1316/2004 (2011), para. 9.5 and paras. 13.3
to 13.4; and General Comment No. 34, op. cit, para. 4.

17 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association,
A/HRC/20/27, 21 May 2012, para. 12.

18 General Comment No. 25: The right to participate in public affairs, voting rights and the right of equal access to
public service (Art. 25), CCPR/C/21/Rev.1/Add.7, 12 July 1996, para. 25.

19 OSCE Guidelines on Freedom of Peaceful Assembly, Second Edition, section B.1.5.

20 At Article 11, although the term “peaceful” is absent from this provision.

°L The Siracusa Principles on the Limitation and Derogation Provisions in the ICCPR, part I.A.2 and 1.A.9, UN
Commission on Human Rights, 28 September 1984, E/CN.4/1985/4.
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o Provided by law: all limitations must “be formulated with sufficient precision to enable
an individual to regulate his or her conduct accordingly and it must be made accessible
to the public.”?? It should be noted that limitations on the right to freedom of expression
must be “provided by law”, whereas limitations on the right to freedom of peaceful
assembly must be “in accordance with law”.23

o Legitimate aim: all limitations must be in pursuit of a listed “legitimate aim”, namely:
respect for the rights or reputations or others; the protection of national security or of
public order; or the protection of public health or morals.?* Additionally, the right to
freedom of peaceful assembly may also be restricted to protect public safety.?®

o Limitations to protect the rights of others must be constructed with care and should
not be interpreted, inter alia, to restrict political debate.?®

o The genuine purpose and demonstrable effect of restrictions on the basis of protecting
national security must be to protect a country's existence or its territorial integrity
against the use or threat of force, or its capacity to respond to the use or threat of
force, whether from an external source, such as a military threat, or an internal source,
such as incitement to violent overthrow of the government.?’

o The State must demonstrate that any limitation to protect “public morals” is essential
to the maintenance of respect for fundamental values of the community.?® States are
not permitted to invoke protection of “public morals” to “justify discriminatory
practices”?® or “to perpetuate prejudice or promote intolerance.”*® International
human rights bodies have also noted that concepts of morality are constantly
evolving,®' that any limitation “must be based on principles not deriving exclusively
from a single tradition”,*? and “must be understood in the light of the universality of
human rights and the principle of non-discrimination.”3?

22 General Comment No. 34, op. cit.; the Siracusa Principles, ibid., ECtHR, Muller and Others v. Switzerland,
application No. 10737/84 (1988), para. 29.

23 See: Manfred Nowak, U.N. Covenant on Civil and Political Rights, CCPR Commentary, p. 489. Any law
regulating the right to freedom of peaceful assembly must prevent arbitrary interferences with the right and meet
the requirements of legality; ECtHR, Mkrtchyan v. Armenia, application no. 6562/03 (2007), para. 39.

24 Article 19(3) ICCPR, and Article 21 ICCPR. Similarly, under the ECHR these rights may be restricted to protect
national security, the prevention of disorder or crime, for the protection of health or morals, and the protection of
the rights and freedoms of others; Article 10(2) ECHR and Article 11(2) ECHR.

2% Article 21 ICCPR.

6 General Comment No. 34, op. cit., para. 28.

27 The Johannesburg Principles on National Security, Freedom of Expression and Access to Information, ARTICLE
19 London, 1996, Principle 2.a. Also, the HR Committee held that restrictions on publicly supporting a labour
dispute, including calling for a national strike, did not constitute a threat to national security; Sohn v. Republic of
Korea, communication No. 518/1992 (1994).

28 The Siracusa Principles, op. cit.

2% |bid. See also: General Comment No. 34, op. cit., para. 32: Morality based limitations on rights “must be
understood in the light of the universality of human rights and the principle of non-discrimination.”

30 Hertzberg et al v. Finland, Communication No. 61/1979, individual opinion by Committee members Opsahl,
Lallah and Tarnopolsky, 2 April 1982.

31 The Siracusa Principles, op. cit. See also: Muller vs. Switzerland, op. cit., para. 35; and Alekseyev, op. cit., at
para. 82.

32 General Comment No. 34, op. cit., para. 32.

33 Ibid.
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o International standards maintain that measures to protect public health must be “both
evidence-based and proportionate to ensure respect of human rights.”3

o States are under a positive obligation to promote and protect the right to freedom of
expression, and to take reasonable and appropriate measures to enable demonstrations
to proceed peacefully.®® The threshold for prohibiting expression on the basis of
protecting public order or public safety is high and must be evidence based, rather
than premised on speculation.®® The potential for a public order disturbance, in
particular from counter-demonstrators, should not be the basis for denying the right to
freedom of peaceful assembly. Less restrictive measures, such as the deployment of
additional law enforcement officers, should therefore be considered. Any prior
restraints of a blanket nature, especially where based on the content of expression, are
almost always illegitimate.®’

e Necessity and proportionality: States must demonstrate in a “specific and individualised
fashion the precise nature of the threat, and the necessity and proportionality of the
specific action taken, in particular by establishing a direct and immediate connection
between the expression and the threat.”3® Moreover, this must be supported by evidence
and should not be speculative.®® The restriction must also not be overly broad and must
be the least restrictive means available for achieving the protective function. Account
must also be taken of the form of expression and the means of its dissemination.*°

Notification requirements for assemblies

Any requirements for organisers of a peaceful assembly to notify authorities ahead of time are
a restriction on the right to freedom of peaceful assembly and should be justified according to
the three-part test.

International standards are clear that prior-notification procedures are compatible with the
right to freedom of peaceful assembly to the extent that they allow states to plan to
adequately facilitate the assembly.*! The Special Rapporteur on the rights to freedom of
peaceful assembly and of association has stressed that states should not impose prior-

34 Interim report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, 3 August 2011, A/66/254, para. 18.

35 ECtHR, Plattform “Arzte fur das Leben”, op. cit., paras 32 and 34.

36 ECtHR, Barankevich v. Russia, Application No. 10519/03, 26 July 2007, at para. 33: “mere existence of a risk
is insufficient for banning [a peaceful assemblyl: in making their assessment the authorities must produce
concrete estimates of the potential scale of disturbance in order to evaluate the resources necessary for
neutralising the threat of violent clashes.”

37 ECtHR, Stankov & UMO llinden v. Bulgaria, op. cit., para. 97: “Sweeping measures of a preventive nature to
suppress freedom of assembly and expression other than in cases of incitement to violence or rejection of
democratic principles — however shocking and unacceptable certain views or words used may appear to the
authorities, and however illegitimate the demands made may be — do a disservice to democracy and often even
endanger it.”

38 General Comment No. 34, op. cit., para 35; also: Shin v. Republic of Korea, Communication No. 926/2000, HR
Committee, 16 March 2004, para. 7.3.

39 Alekseyev v. Russia, Applications nos. 4916/07, 25924/08 and 14599/09, 21 October 2010, para. 86.

40 General Comment No. 34, op. cit., para. 34. The same paragraph provides that particular regard should be paid
to “the value placed by the Covenant upon uninhibited expression is particularly high in the circumstances of
public debate in a democratic society concerning figures in the public and political domain.”

41 Kivenmaa v. Finland, op. cit. See also: OAS Int-AmCHR report on the Situation of Human Rights Defenders in
the Americas, OEA/Ser.L/V/11.124, para. 57.
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authorisation requirements, but should at most require only notice of assemblies.*? The
notification procedure should be subject to a proportionality assessment, should not be
unduly bureaucratic, and require a maximum of 48 hours prior to the day the assembly is
planned to take place.*®* The need for notification only exists where there are a large number
of demonstrators,** in some countries, notification is only required for marches and parades,
and not for static assemblies.*® Moreover, absence of a notification should not be the basis for
dispersing a peaceful assembly.*¢ In particular, spontaneous assemblies should be exempt
from prior-notification requirements.4’

Dispersal of assemblies

The dispersal of any assembly should only ever be used as a measure of last resort and in
exceptional circumstances; force should never be used against a peaceful assembly. It has
been noted that where the right to freedom of peaceful assembly is suppressed, those
demonstrations that do occur are more likely to become violent.*8

Any use of force by authorities against an assembly, whether peaceful or violent, must comply
with the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
(UN Basic Principles)*® and the UN Code of Conduct for Law Enforcement Officials.*® Regard
must be paid to the right to life®! and the prohibition of torture and other cruel, inhuman or
degrading treatment or punishment.5? Each of these rights is non-derogable, even during
emergencies.5s

42 2012 annual report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association,
op. cit., para. 28.

43 Ibid.

44 |pid. Articles 3 and 12 of Moldova’s Law on Public Assemblies only requires notification where there are more
than 50 participants. The Polish Law on Assemblies only requires notification on assemblies of more than 15
people; the Croation Law on Public Assemblies only requires notification on assemblies of more than 20 people.
See the Report Monitoring of Freedom of Peaceful Assembly in Selected OSCE Participating States (2012).

45 See, e.g. UK Public Order Act, 7 November 1986, s.11.

46 ECtHR, Bukta and others v. Hungary, Application No. 25691/04 (2007), para. 36.

47 |bid. See also: 2012 annual report of the Special Rapporteur on the rights to freedom of peaceful assembly and
of association, op. cit., para. 29.

48 Annual Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, A/HRC/17/28, 23
May 2011, para. 13.

49 Adopted by the Eighth UN Congress on the Prevention of Crime and the Treatment of Offenders Havana, Cuba,
27 August to 7 September 1990. In particular: Principles 5, 9, and 12 - 14.

50 Adopted by the UN General Assembly in resolution 34/169 of 17 December 1979.

5L Article 6, ICCPR; Article 4, African Charter.

52 Article 7, ICCPR; Article 5, African Charter.

53 Article 4(2), ICCPR.
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Analysis of the Law

Failure to facilitate the exercise of fundamental rights
The Act includes positive changes to the “principle of managing public order”, now contained
in Article 2.

Previously human rights language was conspicuously absent from this provision. Now, Article
2(1) specifies regulation of the freedoms of peaceful assembly and petition as
“underlying principles” for public order management. Explicit reference is made to Articles
29(1)(d) and Article 43 of the Ugandan Constitution that guarantee these rights.

Although these amendments are positive, Article 2 remains focused on regulation rather than
the obligation of the State to facilitate the exercise of these rights. As the UN Special
Rapporteur on the right to freedom of peaceful assembly and of association has
recommended, laws should make clear it is the obligation of the State to facilitate and protect
the exercise of the right to freedom of peaceful assembly, and there should be a presumption
in favour of the exercise of these rights.* Article 2 could therefore go further to establish
these principles more firmly.

ARTICLE 19 notes that Article 2(2) now additionally states that for the purpose of Article
2(1), “regulation” means “to ensure that conduct or behaviour conforms to the Constitution.”
This is positive to the extent that it stresses that any exercise of State power must be
constrained by the provisions of the Constitution. However, the definition may be
misinterpreted as applying only to the conduct or behaviour of participants at assemblies and
not to the behaviour or conduct of law enforcement. The powers of regulation given to law
enforcement authorities in subsequent provisions may consequently be interpreted too
broadly. Article 2(2) could be articulated to clarify that the conduct of law enforcement is
expressly constrained by the Constitution.

Recommendation:

e The Act should establish a presumption in favour of the right to freedom of expression and
of peaceful assembly, and an obligation on the State to facilitate and protect the exercise
of these rights.

Definition of “public meeting”
ARTICLE 19 welcomes that the definition of “public meeting” (Article 4, previously Article 6)
has been revised so that the Act no longer specifically targets critical political expression.

However, the definition remains problematic.

Previously, the Draft Bill had singled out 