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Foreword

This publication is meant as a guide to strategic litigators who want to advance
economic and social rights, and who consider bringing equality claims as a way
of achieving this. It adds to a growing series of similar guides - a whole new
genre of rights literature that has evolved in the last couple of decades. I first
thought this publication was a great idea a few years ago and, as others thought
so too, a project was born, funding raised, experts recruited, a concept paper
drafted, consultations organised, research undertaken, a draft produced, a semi-
nar conducted, a second draft developed, discussed and revised, and the present
guide is the result.

However, as | am signing off this text for publication, a brief though belated
reflection, animated by the cover illustration of this book, presents me with
a curious problem. It comes from the impossibility of reconciling the notions
of “guide” and “strategic litigation”, and a feeling of gnawing tension between
them compels me to provide a clarification to the reader. A “guide” implies
that someone walked in an unfamiliar terrain before us and is now expertly
offering to help us make that same or similar journey. Strategic litigation, how-
ever, is by definition - well, at least by my definition - a venture into unknown
territory, where no guide is indeed available and all you can hope for is a sym-
pathetic companion.

So then, strictly speaking, this book is a companion, not a guide. And since it is
nothing like the Oxford Companion to whatever, let it remain a “guide”, but with
a caveat.

In further attempting to remove any ambivalence, let me state that in my view
strategic litigation that is worthy of its name is not a teachable set of skills,
regardless of the particular issues to be litigated. It is an attitude. It is a wishful
thinking about social change combined with the talent to turn a social problem
into a vision of an actionable court case.

In 1998, James Goldston wrote:

Social change litigation - legal action in court aimed at achieving
concrete and lasting transformation in structures of injustice and/
or inequality - can take place only when people are willing to take
risks. (...) Among these is the risk that a lawyer will develop a the-
ory of a case — a way of articulating the wrong done and the remedy
required -sonew,soatoddswith conventionalideasin theprofession,



as to be misunderstood, ignored or even laughed at by her col-
leagues. It is a risk worth taking.!

The practical use of this book is as a counterbalance to that indispensable dose
of lunacy and the propensity to taking risks without which no great strategic
cases will ever emerge. If anything, it is a litany of cautions to hold the legal
imagination within limits. Creative lawyers may benefit from browsing through
the components of decision making presented in these pages when building a
strategic case and, in particular, from exploring the way in which these compo-
nents are enmeshed in the themes and the jurisprudence specific to equality
claims when economic and social rights are at issue.

This companion is limited only to the legal aspects of strategic decision making
in building cases. It does no more than allude to the equally important extra-le-
gal aspects that should be considered, hopefully in a glorious team of lawyers
and non-lawyers brainstorming together. The potential positive or negative
social and political effects of litigation outside the courtroom must be assessed
as a matter of reality check as well as ethical responsibility: will the case play a
role in educating the public, raising awareness on a specific injustice, or empow-
ering a disadvantaged group in improving its own position? If lost, will it put
the clock back too much to discourage us from filing a case? Are we sure a legal
victory will precipitate a broader political or social victory? These are heavily
context-specific issues that we have left out of the detail of the book, in order to
focus on the legal issues.

Economic and social rights are notoriously difficult to enforce - not to mention
suffering from effects of the still widespread view that they are mere aspira-
tions rather than enforceable rights. Therefore, on the above premises of what
strategic litigation is, or ought to be, striving to realise these rights through the
courts should be a challenge worth addressing. Looking at the nexus between
economic and social rights on one hand and equality and non-discrimination on
the other might present one entry into this challenge. And once we have started
sorting out the various challenges and weaving our argument back and forth
from the desired results to the initial injustices, we must eventually prepare our-
selves for the possibility, the burden, and the joy of victory.

Dimitrina Petrova

1  Goldston, ], “Race discrimination litigation in Europe: problems and prospects”, Roma Rights, Autumn 1998.
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Executive Summary

This is a guide to achieving equal enjoyment of economic and social rights (ESRs)
for all. The guide acknowledges that there is still some way to go before ESRs are
fully realised and seeks to help move towards this goal, using an approach based
on equality and non-discrimination. It identifies conceptual and practical links
between the right to equality and ESRs, noting the mutually reinforcing nature
of these rights. The guide proposes that this link should be explored further
when developing strategies for advancing ESRs. Specifically, it proposes that the
right to equality (and the right to non-discrimination subsumed in it) should be
employed to advance ESRs; in conjunction with ESRs where they are available in
law and as one alternative where they are not.

The guide finds that there are many strategies that non-governmental organi-
sations (NGOs), lawyers and activists may employ in seeking to advance ESRs.
It focuses on one strategy which has, to date, received scant focus: how legal
responses to inequality and discrimination can be used in litigation to advance
the realisation of ESRs. In so doing, the guide serves to assist litigators seeking
to pursue such a strategy.

In conducting its research for this guide, the Equal Rights Trust has focussed
on cases relating to the rights to: social security; an adequate standard of liv-
ing, including adequate food, clothing, water and housing; the highest attainable
standard of physical and mental health; and education. The Trust has reviewed
case law from international and regional jurisdictions as well as the national
jurisdictions of Australia, Canada, Colombia, Germany, India, Ireland, the United
Kingdom and the United States of America, where equality claims and argu-
ments have been pursued. The guide takes lessons from this case law as well as
identifying aspects of equality and non-discrimination law which have yet to be
employed to advance ESRs before the courts. The guide has been influenced by
several other excellent strategic litigation guides on other areas of human rights
or on equality in specific jurisdictions, which are referenced throughout where
they may provide further elaboration.

The guide comprises three parts. Part 1 introduces the rights framework upon
which the guide is predicated. Part 2 identifies the conceptual and practical
reasons why equality and non-discrimination arguments should be employed
when challenging violations of ESRs. The bulk of the guide appears at Part 3,
which is presented in the form of a framework to litigators seeking to raise
equality arguments in relation to ESRs. It sets out eight key components for
consideration by such litigators and is proposed as a tool to facilitate their
work. The guide is accompanied by appendices which provide litigators with
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some key reference documents, together with an online case compendium
of useful cases in which equality or non-discrimination strategies have been
employed in cases related to ESRs.

1. The Rights Framework

Socio-economic rights and the rights to equality and non-discrimination are
enshrined in international human rights law.

The key source of ESRs in international human rights law is the International
Covenant on Economic, Social and Cultural Rights (ICESCR) which recognises in
its preamble that:

The ideal of free human beings enjoying freedom from fear and want
can only be achieved if conditions are created whereby everyone may
enjoy his economic, social and cultural rights, as well as his civil and
political rights.

ICESCR protects everyone’s rights to, inter alia: social security (article 9); an ade-
quate standard of living - including food, clothing and housing (Article 11(1));
the highest attainable standard of physical and mental health (Article 12); and
education (article 13). The Covenant is the starting point for this guide’s cate-
gorisation of cases as ESR-related. However, the guide takes a broad approach
to the interpretation of the relevant ESRs, in order to encompass the most pro-
gressive thinking on their content. For example, its understanding of the right
to health incorporates more recent discourses in relation to the social determi-
nants of health.

The fundamental rights to equality and non-discrimination are at the heart of
human rights law and are enshrined in all major international and regional
human rights treaties. Article 1 of the Universal Declaration of Human Rights
provides that “[a]ll human beings are born free and equal in dignity and rights”.
The guide makes reference to key equality and non-discrimination provisions in
international and regional laws, including ICESCR, the International Covenant
on Civil and Political Rights (ICCPR), the International Convention on the Elimi-
nation of All Forms of Racial Discrimination, the Convention on the Elimination
of all Forms of Discrimination Against Women (CEDAW), the Convention on the
Rights of Persons with Disabilities, the European Convention for the Protection
of Human Rights and Fundamental Freedoms, the American Convention on
Human Rights and the African Charter on Human and People’s Rights (ACHPR),
amongst others.

Noting that the rights to equality and to non-discrimination are not identical in
all provisions, and that litigators need to be aware of the particularities of their
jurisdiction, the Trust applies the definitions of equality and non-discrimination
set out in the Declaration of Principles on Equality as the basis for its analysis.
This is because the Declaration represents a global consensus on the meaning of



equality and non-discrimination. However, variations in interpretations across
jurisdictions are acknowledged throughout the guide.

2. Why Raise Equality Arguments to Challenge Socio-
Economic Rights Violations?

This guide does not advocate that equality and non-discrimination are the only
or the best claims that should be made in relation to ESRs. On the contrary, liti-
gators can and should be seeking the realisation of ESRs in their own right. How-
ever, there are clear conceptual and practical reasons why equality arguments
should sometimes be used either in conjunction with ESR claims - where they
are possible - or as an alternative route where they are not.

= Many jurisdictions will provide a constitutional right to equality and/
or non-discrimination but no constitutional ESRs. In such cases, there
may be no alternative but to use the constitutional right to equality or
non-discrimination, either in conjunction with any national legislation
which provides for certain elements of ESRs, or on its own.

= Some jurisdictions benefit from detailed and progressive equality pro-
visions in ordinary legislation which can provide avenues for claims
which may further ESRs. Such legislation commonly prohibits, for ex-
ample, discrimination in access to employment, in the provision of pub-
lic services such as health and education, and in the exercise of public
functions, such as taxation and the provision of social security. It may
also provide clear causes of action against non-state actors and contain
useful enforcement mechanisms.

= The conceptual link between equality and ESRs is clear. It is an accepted
principle of international law that human rights are interdependent, inter-
connected and indivisible. The Committee on Economic Social and Cultural
Rights (CESCR) has noted that equality and non-discrimination are “essen-
tial” for the realisation of ESRs. Many of the ESR issues most often tackled by
activists are also problems of discrimination against historically disadvan-
taged groups. Poverty may be both a cause and a consequence of discrimi-
nation. Moreover, groups which are particularly vulnerable to status-based
discrimination such as, in most contexts, women, ethnic minorities, non-na-
tionals and people with disabilities, are overrepresented among the poor.

= The right to equality may have what can be described as a “ratchet effect”
upon ESRs. Once the state has made ESR-related provisions for some, the
right to equality may be used to argue that it must do so for others. This is
the case even where the state is providing a higher standard of provision
than it would be required to at the time under its ESR obligations.

= In many jurisdictions, the traditional human rights discourse — whereby
civil and political rights impose negative duties and are justiciable and so-
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cio-economic rights impose positive duties and are mere aspirations - is
still central to the interpretation of rights by courts. This has an impact
at the substantive and remedial stages of the claim. Firstly, an ESR claim
which is demanding that state resources be dedicated to positive steps to
achieve the right may be more likely to succeed if accompanied by a claim
for non-discrimination. The state’s obligation to refrain from discriminat-
ing against historically disadvantaged groups is widely recognised and tak-
en very seriously by the courts. It is a powerful argument to allege that a
state’s failure to expend its resources constitutes a failure to refrain from
unlawfully discriminating against a particular group. Secondly, at the re-
medial stage, courts are more willing to make orders requiring the expend-
iture of state resources to redress inequality than to further ESRs per se.

» The rights are mutually reinforcing. The rights to equality and non-dis-
crimination create immediate obligations on the state, whereas ESRs are
generally drafted so as to give rise to a right to the progressive realisation
of each right, within the limits of available resources. Once a certain level
of enjoyment of an ESR has been achieved for some, the state has a duty
under its ESR obligations of non-regression, meaning that it cannot later
reduce the level of enjoyment of the right. At the same time, its obligation
not to discriminate in the provision of social services can be used to ar-
gue that the state should “level-up” the enjoyment social services for the
less advantaged to that achieved by others.

= Some jurisdictions adopt the opinion of the CESCR that the substantive
content of ESRs is restricted to “a minimum core obligation to ensure the
satisfaction of, at the very least, minimum essential levels of each of the
rights” (CESCR, General Comment No. 3). By contrast, the right to equal-
ity allows a claimant suffering from deprivation to claim not only a min-
imum essential level of economic and social provision, but to demand
the same treatment as those within the state’s jurisdiction who enjoy the
highest standard of ESRs.

3. Raising Equality Arguments in Relation to Socio-
Economic Rights

The guide recognises the burden on those litigating cases relating to ESRs, given
that the resulting jurisprudence may have significant implications for resource
distribution by the state. It seeks to ease the burden on litigators working in
jurisdictions around the world. Recognising that individual litigators are work-
ing in a variety of contexts, Part 3 is not a litigation strategy, but rather a guide
for litigators d 9eveloping their own contextualised strategies.

Part 3 identifies eight key components for consideration when developing litigation:

1. Available Forum
2. Appropriateness Assessment



Goal Setting
Claimants
Claims
Respondents
Remedies
Proof/evidence

XN AW

Component 1 is the consideration of whether there is an available forum for
bringing a claim of equality and/or non-discrimination in relation to an ESR.
Litigators must determine whether a forum is available both legally (in terms of
the claimant’s standing and the causes of action available under the applicable
laws) and practically (in terms, for example, of whether it attracts prohibitive
costs, is too time consuming, has no efficacy in terms of enforcement, etc.). Lit-
igators must also weigh the pros and cons of different forums to help choose
when there is more than one available option. The international and regional
forums which may be available for bringing equality or non-discrimination
claims in relation to ESRs are identified in the guide, and litigators may wish
to consider the benefits and weaknesses of each mechanism as discussed. In
terms of national forums, there are many variations in the types of laws which
may apply, from states which provide full constitutional protection to the rights
to equality and ESRs, to states which have no constitutional protection for the
rights but may have some relevant piece of national legislation (such as an Edu-
cation Act). The particularities of the relevant jurisdiction will have an impact on
the litigator’s decision.

Component 2 is deciding whether it is appropriate to pursue litigation in the
given instance. Litigation will not always be the appropriate or most effective
course of action. Litigators will need to consider the interaction between liti-
gation and other social and political strategies for addressing the matter. Stra-
tegic litigation may be a good organising point, bringing together actors on
the ground, and prompting dialogue with states or other respondents. Will the
litigation empower the disadvantaged groups? Democratic participation is a
key element in the effective enforcement of ESRs and the right to equality. How
well does the litigation fit in with the broader social and/or political strategy?
[s this an optimal or appropriate time in the social and political context for
bringing a case of the type or subject-matter envisaged? Is the litigator them-
selves the most appropriate person to bring the case or do the facts or circum-
stances mean that another individual would be better placed and more able to
bring a successful case?

Component 3 is the setting of goals by the litigator. Litigators should consider what
kind of judgment or negotiated settlement they want to emerge from the case in an
ideal scenario. What gaps in the law are they seeking to close; what previous juris-
prudence, if any, would they like overturned and with what should it be replaced;
what type of remedy do they want the court to order and with what scope?

Component 4 is the identification of claimants. Where there is a choice
between an individual and a collective complaint, the litigator will need to
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consider what will have an impact on the largest number of disadvantaged
people. Collective complaints often seek significant institutional or pol-
icy change. However, individual complaints, if appropriately selected, and
depending on the legal system, may also have a knock-on impact on a large
number of people.

Potential claimants in equality claims are those who suffer an adverse impact
as a result of a failure by the person against whom their claim may be brought
to uphold the obligation to treat all persons equally. Strategically, litigators may
wish, rather than pick claimants with the aim of encapsulating every person who
may be adversely impacted by the treatment in question, to pick claimants who
represent a smaller but particularly sympathetic group and later seek to extend
any protection granted by the court to others.

When discrimination claims are considered, claimants will be those who pos-
sess a particular “protected characteristic” or “ground” on the basis of which
the law protects them from discrimination. There can be different approaches
to the choice of grounds, including the use of better established grounds or
emerging grounds such as socio-economic disadvantage. Four of the more tradi-
tional grounds of discrimination are particularly closely linked with a person’s
socio-economic situation: sex, race, nationality /immigration status and disabil-
ity. There have been useful cases in relation to each. For example, courts have
required formal equality between men and women in social security, overcom-
ing historical presumptions about sex roles in the family (e.g. Zwaan-de Vries
v The Netherlands, Human Rights Committee); and have found that a failure to
provide for the specific healthcare needs of women constitutes discrimination
(Alyne da Silva Pimentel v Brazil, CEDAW Committee).

In certain cases, bringing a claim based on a traditional ground of discrimination
would ignore other groups disadvantaged by a particular policy or status quo.
There has been some, albeit limited, acknowledgment by adjudicating bodies of
a ground of “socio-economic status” in relation to an economic or social right
(Alyne da Silva Pimental v Brazil, CEDAW Committee; International Movement
ATD Fourth World v France, European Committee of Social Rights). But litigators
may also seek to develop the law further in this area.

Component 5 is the identification of the form of prohibited conduct. The typical
forms of prohibited conduct violating the right to non-discrimination include
direct and indirect discrimination, and denial of reasonable accommodation.
Direct discrimination is less favourable treatment because of a protected ground
(e.g. race: Malawi Africa Association and Others v Mauritania, African Commis-
sion on Human and People’s Rights (AComHPR)).

Indirect discrimination occurs where a provision, criterion or practice applies
to everyone but places a person at a particular disadvantage because of their
protected characteristic, and cannot be justified. Examples include a finding of
indirect discrimination based on national origin in admission policies in higher
education (Commission of the European Communities v Austria, Court of Justice
of the European Union).



Denial of reasonable accommodation is a failure to make modifications or
adjustments necessary in a particular case to ensure to persons with a particular
protected characteristic the enjoyment or exercise, on an equal basis with oth-
ers, of a social or economic right without imposing a disproportionate or undue
burden. Examples include a finding that failure to reasonably accommodate the
needs of deaf patients in the provision of healthcare by providing sign language
interpreters is a violation of the right to equality (Eldridge v British Columbia
(Attorney General), Supreme Court of Canada).

The lack of positive action (also known as affirmative action or special measures)
to overcome past disadvantage and to accelerate progress towards equality of
particular groups can constitute a violation of the right to non-discrimination or
the right to equality. Positive action measures are most commonly used to pro-
mote equality within the ambit of socio-economic rights such as, for example, in
education, work, housing or health. Examples include the recognition of special
protection and special consideration to the needs of the Roma due to their differ-
ent lifestyle (Orsus v Croatia, European Court of Human Rights (ECtHR)).

Component 6 is the identification of the respondent to be held accountable
for violating equality rights. Whilst this will often be states, non-state actors
are increasingly performing public functions and/or operating in areas of life
relating to ESRs, such as in the provision of employment or goods and services.
Over time, the distinction between state and non-state actor is becoming less
and less relevant when determining whether an obligation in relation to equal
ESRs exists.

States are obliged to respect, protect and fulfil human rights. This includes obli-
gations to prevent violations of human rights by non-state actors. If discrimina-
tion is due to flawed or missing regulation, state responsibility can be engaged.
States have been held responsible for ESR-related violations due to the actions or
omissions of non-state actors, by a number of international and regional mech-
anisms including by the Inter-American Court of Human Rights in Yanomami v
Brazil and AComHPR in The Social and Economic Rights Action Centre and the
Centre for Economic and Social Rights v Nigeria.

Non-State Actors have obligations stemming from a number of different sources.
The preambles of both the ICCPR and the ICESCR recognise individual responsi-
bility to strive for the promotion and observance of rights, a sentiment which has
been echoed by other international bodies. Their obligations have also been rec-
ognised at a regional level by the European Union (e.g. Article 3(1) of the Racial
Equality Directive) and the ACHPR (Article 27). Depending on the country, non-
state actors may have obligations under the national constitution and/or under
pieces of national legislation regulating certain functions or areas of life. For
example, the South African Constitution defines “organs of state” to be any body
(public or private) exercising a public function in terms of either legislation or
the Constitution. Accordingly non-state actors providing social services in terms
of legislation are directly bound by the provisions of the Constitution, including
the Bill of Rights. Further, national anti-discrimination legislation often provides
a useful path for holding non-state actors responsible for ensuring equal enjoy-
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ment of ESRs. In the United Kingdom, for example, the Equality Act 2010 places
some responsibility for non-discrimination with a number of different non-state
actors including employers, service providers, associations and those carrying
out public functions.

Litigators, when choosing which claims to bring against whom, will be influ-
enced by factors such as the likelihood of success and the nature of the remedy.
For example, at the substantive stage, there may only be limited causes of action
against non-state actors. Whilst there is precedent for holding certain non-state
actors directly to account for discrimination, unless the non-state actor is carry-
ing out a “public function”, it will be a bigger challenge to argue that a non-state
actor has an obligation to uphold the full right to equality.

Component 7 is the consideration of the possible remedy which could and
should be sought. It is critical that remedies be effective, proportionate, dis-
suasive and appropriate. The achievement of effective remedies in ESR-related
cases will often be challenging where the potential impact is to require a large
expenditure of resources by states. The availability of remedies is also strongly
context-dependent and varies from a legal perspective as well as from the per-
spective of legal and political culture.

Litigators in any jurisdiction will need to be mindful of the following overarching
considerations in deciding which remedies to pursue:

i. the aim of not only compensating individual claimants but also achieving
wider social transformation;

ii. the legal and political limitations on the power of the adjudicating body
in question to award certain remedies and the remedies awarded previ-
ously by the body; and

iii. the record of the relevant respondent in complying with the remedial
decisions of the body in question.

Available remedies vary in their degree of coerciveness on the state from legis-
lative remedies (e.g. striking down legislation or reading wording into it) and
structural injunctions requiring the state to take particular actions, to simple
declarations of a violation and symbolic remedies such as public apologies.

Litigators should encourage courts to issue purposive remedies and to be crea-
tive to ensure that remedies are transformative. Courts should also be encour-
aged, where appropriate, to seek the co-operation of the state to ensure that
remedies are implemented.

Component 8 is the consideration of the burden and standard of proof to which
the litigator will be held at the chosen forum, together with the evidence avail-
able to them, to ensure their case is as strong as possible as well as to deter-
mine whether there are any insurmountable hurdles to their bringing a claim.
Litigators will often be required to prove a prima facie case of discrimination
and factors such as some courts’ insistence on the existence of a comparator



may make this challenging. Forums which require litigators to prove their case
“beyond reasonable doubt” as opposed to “on the balance of probabilities” may
demand stronger evidence. However, the case law of the ECtHR shows that some
courts may circumvent the higher standard imposed by relaxing their evidential
standards, e.g. by showing willingness to draw inferences from circumstantial
evidence. In considering the available evidence, litigators may need to be crea-
tive. They should consider the value of certain types of evidence for equality and
discrimination claims, in particular the use of statistics, situation testing, NGOs’
and public bodies’ reports and pre-claim questionnaires (where available) in
addition to witness statements.
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INTRODUCTION

This guide represents the culmination of a two-year research project carried out
by the Equal Rights Trust and funded by the Ford Foundation, the overall pur-
pose of which has been to develop strategies for applying equality law concepts
and approaches to the realisation of economic and social rights (ESRs). The pro-
ject research and this resulting guide have focused on one such strategy: the use
of inequality and discrimination claims in litigation to advance the realisation
of ESRs.

Most of the literature and legal thought relating to ESRs seeks to establish the
extent to which these rights are justiciable, and how they should be made jus-
ticiable in a legal regime. Rather than contributing to this body of literature, this
guide seeks an additional route to securing enjoyment of ESRs, considering
equality arguments and strategies to be complementary, rather than alternative,
to claims for ESRs as such.

Methodology and Approach

The guide argues that there is a clear link between the fundamental right to
equality and ESRs and that this link should be exploited to advance realisation of
ESRs. Noting that the courts are one important forum in this respect, it explains
how equality arguments can be used by strategic litigators to advance enjoy-
ment of ESRs. It also explores the obstacles to doing so and explains how these
might be overcome.

Arguments about the justiciability of ESRs focus primarily on those rights
which imply the greatest expenditure of state resources, namely the right to
social security, the right to an adequate standard of living, including ade-
quate food, clothing, water and housing, the right to the highest attainable
standard of physical and mental health, and the right to education. Accord-
ingly, the guide focuses in particular on the implications of equality for the
enjoyment of these rights.

The guide takes an inclusive approach to the right to equality, making reference
to all elements of equality from the right to be free from direct discrimination
to the right to require the state to take positive action to correct structural ine-
quality. The elements are covered regardless of the extent to which they are jus-
ticiable around the world, although the extent of each element’s justiciability is
acknowledged as a key factor in deciding whether or not to use that element in
a particular case. For example, it is noted that aspects of the right to be free from
discrimination are more widely justiciable than the positive right to equality.
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However, the use of the latter, where it is available, has contributed to some of
the most progressive ESR-related judgments.

From a practical perspective, the guide primarily aims to assist litigators to use
equality and non-discrimination strategies to advance ESRs before the courts
through litigation. However, it is both acknowledged and emphasised that stra-
tegic litigation is neither central to the eradication of poverty nor a panacea.
In order for unequal enjoyment of ESRs to be fully addressed, comprehensive
legislative and policy change is needed. Poverty is a barrier to the enjoyment
of rights and its eradication, which is essential to the equal enjoyment of ESR
rights, is, after all, primarily a task for governments. Further, socio-economic
disadvantage is itself a barrier to individuals and groups having equal access
to the law for the purpose of upholding their rights. Having said this, strategic
litigation takes its place as one of the range of tools available to achieve policy
change, by holding governments to account. This guide seeks to help litigators
to use this tool effectively once they have established that it is appropriate to
use in a given case.?

In order to provide comprehensive guidance, the Trust has researched the extent
to which jurisprudence exists in which equality and/or non-discrimination
have impacted on judgments which seek to advance ESRs. The guide provides
examples of cases from key international and regional jurisdictions and the fol-
lowing national jurisdictions: Australia, Canada, Colombia, Germany, India, Ire-
land, South Africa, the United Kingdom and the United States of America. These
national jurisdictions were selected on the basis of (a) the presence of justicia-
ble ESRs and/or justiciable detailed anti-discrimination or equality legislation;
and (b) the availability of relevant national jurisprudence. While this guide
has attempted to be as inclusive as possible, it is by no means a comprehen-
sive review of relevant jurisprudence in geographically diverse legal systems. In
producing the guide, we have been influenced by a number of excellent guides
to strategic litigation in various areas of human rights and non-discrimination.?
While none of them cover the topic which we cover herein, they do have sections
which may be of further value on specific issues or in relation to particular juris-
dictions. We refer the reader to those guides as appropriate throughout.

The guide is split into three substantive parts and is accompanied by two
appendices and an online technical appendix.* The guide begins by providing
some background to the rights in question and identifying the theoretical link

2 For a discussion of the interaction between strategic litigation and other possible tools for the achieve-
ment of change see 3.2 below.

3 For some examples see European Roma Rights Centre (ERRC), Interights and Migration Policy Group
(MPQ), Strategic litigation of race discrimination in Europe: From principles to practice: A Manual on the-
ory and practice of strategic litigation with particular reference to the EC Race Directive, 2004; Children’s
Rights Information Network (CRIN), Children’s Rights: A Guide to Strategic Litigation, 2009; Interights,
Non-Discrimination in International Law: A Handbook for Practitioners, 2011; and Advocates for Inter-
national Development, Short Guide - Strategic Litigation and its role in promoting and protecting human
rights, 2012.

4 The Online Case Compendium contains further information on all of the cases referenced in this guide
plus some others. It can be accessed through www.equalrightstrust.org.



between equality and ESRs (Part 1) before identifying the practical reasons why
equality arguments should be raised to advance ESRs (Part 2). The guide then
explores the key considerations for litigators seeking to use equality arguments
in cases relating to ESRs (Part 3). The Declaration of Principles on Equality and
the International Covenant on Economic Social and Cultural Rights are provided
as appendices and the guide is accompanied by an online compendium of case-
law, which is intended to give litigators a first point of call for research.’®
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1. THE RIGHTS FRAMEWORK

Socio-economic rights and the rights to equality and non-discrimination are
enshrined in international human rights law. This Part provides a brief over-
view of the rights as protected at an international and regional level. It is sup-
plemented by Appendices 1 and 2 and the online case compendium.® Appendix
1 contains the Declaration of Principles on Equality and Appendix 2 contains the
full text of the International Covenant on Economic, Social and Cultural Rights
(ICESCR). The online case compendium includes an overview of the national
legal protections of the rights in the jurisdictions referenced in this guide.

1.1 Socio-Economic Rights

The key source of ESRs in international human rights law is the ICESCR, which
recognises in its preamble that:

The ideal of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created whereby every-
one may enjoy his economic, social and cultural rights, as well as his
civil and political rights.”

The ICESCR includes provisions on all of the rights which are the focus of this
guide and it has been interpreted by authoritative sources such as courts and
international and regional treaty bodies.? Although this guide uses the ICESCR as
the starting point for its categorisation of cases as ESR-related, it takes a broad
approach to the interpretation of the relevant ESRs in order to encompass the
most progressive thinking on their content.’

1.1.1 The Right to Social Security

Article 9 of the ICESCR provides that “the States Parties to the present Covenant
recognize the right of everyone to social security, including social insurance”.

7  The International Covenant on Economic, Social and Cultural Rights (ICESCR) appears at Appendix 2 to
this guide. Please note that the Universal Declaration of Human Rights (UDHR) recognises certain so-
cio-economic rights (Articles 23-27). Further, the preamble of the International Covenant on Civil and
Political Rights (ICCPR), refers to the ideal of human beings being free from want and fear and the need
for enjoyment of economic and social rights (ESRs) for its realisation.

8  For some case examples see the Online Case Compendium, above, note 3.

9 See for example, the discussion on the social determinants of health at Part 1.1.2 below.
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The Committee on Economic, Social and Cultural Rights (CESCR) has stated, in
its General Comment 19, that “social security, through its redistributive char-
acter, plays an important role in poverty reduction and alleviation, preventing
social exclusion and promoting social inclusion”.*°

The right to social security is further enshrined in a number of other interna-
tional instruments.!* For example, the Convention for the Elimination of All
Forms of Discrimination Against Women (CEDAW) requires states to take the
necessary measures to ensure “the right to social security, particularly in cases
of retirement, unemployment, sickness, invalidity and old age”'* and the Con-
vention on the Rights of the Child (CRC) requires states to “recognise for every
child the right to benefit from social security”.!* In addition, a number of regional
instruments also enshrine the right to social security.'*

1.1.2 The Right to Health
Article 12 of the ICESCR states:

1. The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of
physical and mental health.

2. The steps to be taken by the States Parties to the present Cov-
enant to achieve the full realization of this right shall include
those necessary for:

a. The provision for the reduction of the stillbirth-rate and of
infant mortality and for the healthy development of the child;

b. The improvement of all aspects of environmental and indus-
trial hygiene;

c. The prevention, treatment and control of epidemic, endemic,
occupational and other diseases;

d. The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.

10 Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 19: The right to social
security, UN Doc. E/C.12/GC/19, 2008, Para 3.

11 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), Article 5(e)
(iv); Convention for the Elimination of all Forms of Discrimination Against Women (CEDAW), Articles
11(1)(e) and 14(2)(c); and Convention on the Rights of the Child (CRC), Article 26. See also the Conven-
tions adopted by the International Labour Organisation, including the Social Security (Minimum Stan-
dards) Convention, 1952 (No. 102).

12 CEDAW, Article 11(1)(e).
13 CRC, Article 26(1).

14 American Declaration of the Rights and Duties of Man, Article XVI; Additional Protocol to the American
Convention on Human Rights in the Area of Economic Social and Cultural Rights (Protocol of San Salva-
dor), Article 9; and European Social Charter (Revised) (RESC), Articles 12, 13 and 14.



The right to health is also enshrined, in various guises, in a number of other
international and regional human rights instruments.'® Of particular note, sev-
eral group-specific conventions oblige states to protect the right in a non-dis-
criminatory manner. For example, the CEDAW requires states to take all appro-
priate measures to ensure on a “basis of equality of men and women, access to
health care services, including those related to family planning”'® and requires
states to ensure provision of “women appropriate services in connection with
pregnancy, confinement and the post-natal period”!” and the Convention on the
Rights of Persons with Disabilities (CRPD) requires non-discriminatory treat-
ment and specialised services for all disabled people.

The right to health is an inclusive right and its scope has been enunciated further
over time. The Constitution of the World Health Organisation (WHO) defines
health as a state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity.! In 2000, the CESCR, commenting on
the scope of Article 12 of the ICESCR, stated that:

[T]he right to health embraces a wide range of socio-economic fac-
tors that promote conditions in which people can lead a healthy
life, and extends to the underlying determinants of health, such as
food and nutrition, housing, access to safe and potable water and
adequate sanitation, safe and healthy working conditions, and a
healthy environment.?

Over the past decade, the WHO has driven a realisation that a recognition of the
social determinants of health, such as where a person is from, their employment,
their community and so on (the “structural determinants and conditions of daily
life”?!) and a commitment to addressing their impact on a person is central to
the realisation of the right to health.?? This is now the dominant paradigm. Past
and present Special Rapporteurs on the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health have also had a

15 ICERD, Article 5(e)(iv); CEDAW, Articles 11(1)(f) and 12; CRC, Article 24; UN General Assembly, Vienna
Declaration and Programme of Action (Vienna Declaration), UN Doc. A/CONFE.157/23, 1993, Part I, Para
31; RESC, Article 11; African Charter on Human and Peoples’ Rights (ACHPR), Article 16; and Protocol of
San Salvador, Article 10.

16 CEDAW, Article 12(1).

17  Ibid, Article 12(2).

18 Convention on the Rights of Persons with Disabilities (CRPD), Article 25.

19 UN International Health Conference, Constitution of the World Health Organization, 1948.

20 CESCR, General Comment No. 14: The right to the highest attainable standard of health (Art 12 of Covenant),
UN Doc. E/C.12/2000/4, 2000, Para 4.

21 Commission on Social Determinants of Health, World Health Organisation (WHO), Closing the Gap in a
Generation; Health Equity through Action on the Social Determinants of Health, 2008, p. 1.

22 For further information see: 62 World Health Assembly, Agenda Item 12.5, Reducing Health Inequities
through Action on the Social Determinants of Health, 2009; World Conference on Social Determinants of
Health, WHO, Rio Political Declaration on Social Determinants of Health, 2011; and WHO, Report by the
Secretariat: Social Determinants of Health, 132" Session, Provisional Agenda Item 7.3, 2012.
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seminal influence on the development of the meaning of the right.?? As a result
of the influence of the “social determinants” paradigm, there is a focus on health
equity which places equality as a central concern in realising the right to health.

1.1.3 The Right to Education
Article 13 of the ICESCR includes the following state obligations:

1. The States Parties to the present Covenant recognize the right
of everyone to education. They agree that education shall be
directed to the full development of the human personality and
the sense of its dignity, and shall strengthen the respect for
human rights and fundamental freedoms. They further agree
that education shall enable all persons to participate effec-
tively in a free society, promote understanding, tolerance and
friendship among all nations and all racial, ethnic or religious
groups, and further the activities of the United Nations for the
maintenance of peace.

2. The States Parties to the present Covenant recognize that, with a
view to achieving the full realization of this right:

a. Primary education shall be compulsory and available free to
all;

b. Secondary education in its different forms, including techni-
cal and vocational secondary education, shall be made gen-
erally available and accessible to all by every appropriate
means, and in particular by the progressive introduction of
free education;

c¢. Higher education shall be made equally accessible to all, on
the basis of capacity, by every appropriate means, and in par-
ticular by the progressive introduction of free education;

d. Fundamental education shall be encouraged or intensified as
far as possible for those persons who have not received or com-
pleted the whole period of their primary education;

e. The development of a system of schools at all levels shall be
actively pursued, an adequate fellowship system shall be
established, and the material conditions of teaching staff shall
be continuously improved.

In its General Comment 13, the CESCR declared that:

Education is both a human right in itself and an indispensable
means of realizing other human rights. As an empowerment right,
education is the primary vehicle by which economically and socially

23 Of note, the reports of the Special Rapporteur may be of particular use to those litigating health-related
cases. The reports are available at: http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthIn-
dex.aspx.


http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthIndex.aspx
http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthIndex.aspx

marginalized adults and children can lift themselves out of poverty
and obtain the means to participate fully in their communities.**

The equal right to education is recognised in a number of other international
and regional human rights instruments.?® The CEDAW offers specific provisions
aimed at the full realisation of the right to education for all women. Article 10
of the CEDAW sets out the various aspects of the right to education for women
including: ensuring them the same conditions as men for “access to studies and
for the achievement of diplomas in educational establishments of all categories”;
and the elimination of any stereotyped concept of the roles of men and women at
all levels, through “encouraging coeducation” and “other types of education which
will help to achieve this aim”.?” The CRC is a rich source of detailed and extensive
rights of children to education. Amongst other things, it requires primary educa-
tion to be compulsory and free for all,?® education to be progressively developed at
secondary level?® and higher education to be accessible to all.*° States are required
to ensure that children are educated in such a way as to prepare them

[F]or responsible life in a free society in the spirit of understand-
ing, peace, tolerance, equality of sexes, and friendship among all
peoples, ethnic, national and religious groups and persons of indig-
enous origin.!

Particular aspects of the right to education have been elaborated upon further
through the reports of the UN Special Rapporteur on the right to education.
These include specific aspects of girls’ right to education and the right to educa-
tion of migrants, refugees and asylum seekers.??

1.1.4 The Right to an Adequate Standard of Living
Article 11(1) of the ICESCR states:

The States Parties to the present Covenant recognise the right of
everyone to an adequate standard of living for himself and his

24 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN Doc.E/C.12/1999/10,
1999, Para 1.

25 Ibid, Para 13; CEDAW, Article 10; CRC, Article 29; ACHPR, Articles 12 and 17; Charter of Fundamental Rights
of the European Union, Articles 2, 13, 14 and 32; CPRD, Article 24; and RESC, Articles 7(3) and 17(2).

26 CEDAW, Article 10(1)(a).
27 Ibid, Article 10(1)(c).

28 CRC, Article 28(a).

29 Ibid, Article 28(b).

30 Ibid, Article 28(c).

31 Ibid, Article 29(d).

32 UN Commission on Human Rights, Girls’ right to education, Report submitted by the Special Rapporteur on
the Right to Education, Mr. V. Murioz Villalobos, UN Doc. E/CN.4/2006/45, 2006; and United Nations Hu-
man Rights Council, The right to education of migrants, refugees and asylum seekers, Report of the Special
Rapporteur on the Right to Education, Vernor Munoz, UN Doc. A/HRC/14/25, 2010.
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family, including adequate food, clothing and housing, and to the
continuous improvement of living conditions. The States Parties
will take appropriate steps to ensure the realization of this right,
recognizing to this effect the essential importance of international
co-operation based on free consent.

The CESCR has asserted that the ICESCR’s recognition of the right to an “ade-
quate” standard of living in Article 11(1) is not limited to the matters it explicitly
lists, but further extends to incorporate the right to water.3

The right to an adequate standard of living, or more limited elements of the right
such as the right to food, are also protected under a number of other interna-
tional and regional instruments.** For example, Article 14 of the CEDAW requires
states to:

[E]liminate discrimination against women in rural areas (..) to
ensure (...) the right (...) to enjoy adequate living conditions, par-
ticularly in relation to housing, sanitation, electricity and water
supply, transport and communications.

Under Article 27 of the CRC, “States Parties recognise the right of every child to
a standard of living adequate for the child’s physical, mental, spiritual, moral
and social development”. Additionally, Special Rapporteurs have explored
discrimination and unequal access to aspects of the right. For example, the
Special Rapporteur on adequate housing has considered the right to housing
of women and the extent to which discrimination persists more generally in
relation to the right.3®> The Special Rapporteur on the right to food has also
produced a detailed report on the link between gender discrimination and the
right to food.3®

1.2 The Rights to Equality and Non-discrimination

The fundamental rights to equality and non-discrimination are at the heart of
human rights law and are enshrined in all major international and regional

33 CESCR, General CommentNo.15: The Rightto Water (Arts.11 and 12 of the Covenant),UN Doc.E/C.12/2002/11,
2003.

34 CESCR, General Comment No. 12: The right to adequate food (art. 11), UN Doc. E/C.12/1999/5, 1999; CRC,
Article 2; CEDAW, Article 14; UDHR, Article 25; Protocol of San Salvador, Article 12; and European Social
Charter (ESC), Articles 4, 16 and 19; RESC, Article 4, 16, 19 and 31.

35 See UN Commission on Human Rights, Report of the Special Rappoteur on adequate housing as a compo-
nent of the right to an adequate standard of living, Mr. Miloon Kathari, UN Doc. E/CN.4/2002/59, 2002;
and Human Rights Council, Report of the Special Rapporteur on adequate housing as a component of the
right to an adequate standard of living, and on the right to non-discrimination in this context, Raqel Rolnik,
UN Doc. A/HRC/19/53, 2011.

36 Human Rights Council, Women'’s rights and the right to food, Report submitted by the Special Rapporteur on
the right to food, Olivier De Schutter, UN Doc. A/HRC/22/50, 2012.



human rights treaties. According to the Universal Declaration of Human Rights
(UDHR), “[a]ll human beings are born free and equal in dignity and rights.”3”

Article 26 of the International Covenant on Civil and Political Rights (ICCPR)
enshrines freestanding rights to equality and non-discrimination in all areas of
life, including those falling within the ambit of economic and social rights:

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the
law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground
such as race, colour; sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

Article 2(2) of the ICESCR obligates states to guarantee the ESRs contained
within it “without discrimination of any kind as to race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or
other status”.

Most other international human rights instruments contain a right to equality
and/or non-discrimination and there are a number of conventions dedicated
to the eradication of inequalities faced by particularly disadvantaged groups.
These conventions - the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD),3® CEDAW,** CRPD,*® and CRC* - all
also make explicit reference to particular ESRs that are also protected under
the ICESCR, requiring that states undertake to ensure their enjoyment with-
out discrimination.

In addition, regional treaties such as the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) and its Protocol 12, the
European Social Charter (Revised) (RESC), the American Convention on Human
Rights (ACHR) and the African Charter on Human and People’s Rights (ACHPR),
protect the rights to equality and non-discrimination.

Not all provisions for the rights to equality and non-discrimination are identical
and each has been the subject of significant jurisprudence and commentary.

37 UDHR, Article 1.

38 Article 5(e) of ICERD requires states to guarantee, without discrimination on grounds of race, enjoyment
of economic, social and cultural rights, including the rights to work, to form and join trade unions, to
housing, to healthcare, to social security and social services and to education and training.

39 CEDAW, Articles 10,11, 12 and 13. These Articles require states to eliminate discrimination against wom-
en in the areas of education, employment, health and economic and social benefits respectively.

40 CPRD, Articles 24, 25, 27 and 28. Under these Articles, state parties recognise the rights of persons with
disabilities to education, health, work and employment and to an adequate standard of living and social
protection, and agree to take steps to realise these rights.

41 CRC, Articles 24, 26, 27 and 28. Under these Articles, state parties recognise the rights of every child to
the highest attainable standard of healthcare, to benefit from social security and social insurance, to an
adequate standard of living and to education, and agree to take steps to realise these rights.
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In 2008, in a process facilitated by the Equal Rights Trust, 128 human rights and
equality experts from 47 countries in different regions of the world consulted
and agreed on a set of principles of equality: the Declaration of Principles on
Equality. The Declaration promotes a unified approach to equality and non-dis-
crimination and its principles are “based on concepts and jurisprudence devel-
oped in international, regional and national contexts”.*? It has been endorsed
and/or cited at a judicial or legislative level in some jurisdictions.® Principle 1 of
the Declaration defines the right to equality:

The right to equality is the right of all human beings to be equal in
dignity, to be treated with respect and consideration and to partic-
ipate on an equal basis with others in any area of economic, social,
political, cultural or civil life. All human beings are equal before the
law and have the right to equal protection and benefit of the law.

The Declaration also elaborates on the content of the right to equality. For
example, Principle 3 identifies that positive action “is a necessary element”
within the right.

Principle 4 of the Declaration states that the right to non-discrimination is a
“free-standing, fundamental right, subsumed within the right to equality”. Prin-
ciple 5 provides a comprehensive definition of prohibited discrimination which
includes the prohibition of direct and indirect discrimination and harassment
on the basis of a list of grounds, combinations of grounds and possible uniden-
tified grounds.

This guide uses the definitions of equality and non-discrimination adopted in
the Declaration as the compass for its analysis of the use of equality and non-dis-
crimination strategies to advance ESRs. However, the guide acknowledges and
identifies jurisdictional particularities throughout its analysis as appropriate,
recognising that strategic litigators will be mindful of the law both as it is and as
they may wish it to be interpreted to be.

42 The Equal Rights Trust, Declaration of Principles on Equality, London, 2008, p. 2.

43 In 2008, CESCR made use of a number of the key concepts from the Declaration in its General Comment
No. 20: Non-Discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2008. In 2009,
the High Court of Delhi relied in part on the Declaration, in the landmark case of Naz Foundation v Govern-
ment of NCT of Delhi and Others WP(C) No. 7455/2001, which declared the criminalisation of homosexu-
ality unconstitutional. In 2011, the Parliamentary Assembly of the Council of Europe adopted Resolution
1844 calling on the 47 Council of Europe member states to take the Declaration into account when devel-
oping equality law and policy (see http://www.assembly.coe.int/Main.asp?link=/Documents/Adopted-
Text/tall/ERES1844.htm).


http://www.assembly.coe.int/Main.asp?link=/Documents/AdoptedText/ta11/ERES1844.htm
http://www.assembly.coe.int/Main.asp?link=/Documents/AdoptedText/ta11/ERES1844.htm

2. WHY RAISE EQUALITY ARGUMENTS TO
CHALLENGE SOCIO-ECONOMIC RIGHTS
VIOLATIONS?

There has been considerable disagreement among human rights advocates
regarding the justiciability of ESRs and the debate has been described as “old
and well-worn”.** Some authors express scepticism about the validity of ESRs. In
Neier’s view, for example, aside from narrow and specific constitutional rights
such as a right to free primary education, “unfair economic distribution” is only
a matter for a justiciable right to the extent that there is an element of invidious
discrimination involved.** This guide is based on the more widely shared view
that litigators can and should be seeking the realisation through the courts of
ESRs in their own “right”, as it were, by claiming violations of these rights. Having
said that, as this Part 2 identifies, there are compelling conceptual and practical
reasons why equality and non-discrimination arguments should sometimes be
used to challenge violations of ESRs either in conjunction with ESRs - where
they are available - or as an alternative route where they are not. Many of the
practical reasons arise due to outdated human rights concepts and discourses
which, although contested as conceptually inaccurate or misleading, continue to
influence jurisprudence in certain jurisdictions.

2.1 Absence of Socio-Economic Rights Protected by Law

While many states have ordinary legislation which provides for certain aspects
of ESRs, at the constitutional level only some states have enshrined ESRs and
many states have only incorporated civil and political rights into a domestic Bill
of Rights.*® In cases where only civil and political rights have been enshrined, the
right to equality, classified as one such right, will form part of the constitution,
while ESRs are absent.

For states which have incorporated both civil and political rights and ESRs into
their constitution, the operational provisions governing the application of those
rights in the domestic legal order may nevertheless distinguish between the
effect of civil and political rights and that of ESRs, in such a way that the latter do

44 Nolan, A, Porter, B. and Langford, M., “The Justiciability of Social and Economic Rights: An Updated Ap-
praisal”, Center for Human Rights and Global Justice, Working Paper Number 15, 2007, p. 1.

45 Neier, A, “Social and Economic Rights: A Critique”, Human Rights Brief, Vol. 13, No. 2, 2006, pp 1-3.

46 For further discussion see Part 3 below.
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not give rise to a cause of action exercisable by claimants. For example, in India,
there is a distinction between “fundamental rights” and “directive principles of
state policy”. The majority of ESRs in India are “directive principles of state pol-
icy”, which are, according to the express terms of the Constitution, not directly
enforceable by any court.*” Rather, the Constitution provides that it is the duty
of the state to apply those principles in making laws. By contrast, the right to
equality is a “fundamental right” under the Constitution. Although Indian courts
can read “directive principles” into “fundamental rights”, litigators must make
additional argumentation to ensure individual courts do so in a given case and
this does not fully negate the constitutional hierarchy of rights created by the
distinction.*® In Ireland, too, the “directive principles of social policy” in the Con-
stitution, which include most ESRs, are not “cognisable by any Court”.** For prac-
tical reasons in certain jurisdictions, therefore, in order to seek constitutional
protection, litigators may be forced to rely primarily upon civil and political
rights, including the right to equality, in challenging ESR violations.

2.2 Progressive Equality Legislation Available

In some jurisdictions, the constitutional right to equality is further protected
through detailed provisions in ordinary legislation which can be progressive and
provide avenues for claims in relation to ESR violations which would otherwise
be unavailable.*® In practice, to win a claim under equality or anti-discrimination
legislation will often promote the realisation of ESRs, because such legislation
prohibits discrimination within the ambit of ESRs. It commonly prohibits, for
example, discrimination in access to employment, in the provision of public ser-
vices such as health and education, and in the exercise of public functions, such
as taxation and the provision of social security.

There can be particular benefits to litigators in relying on specialised equality
legislation to advance ESRs. Firstly, whilst states retain ultimate responsibility for
guaranteeing ESRs, in practice non-state actors play an increasingly important
role in influencing the extent to which people enjoy ESRs. While most national
constitutions do not provide an explicit cause of action against non-state actors,!
non-discrimination legislation often does so. Using equality or non-discrimination
legislation may be the only option for holding such actors to account.>?

47 Constitution of India, Article 37.

48 For more discussion of the Indian case law on this issue, see 3.1 below. See also Article 31C of the Consti-
tution as introduced by 25" Amendment to the Constitution of India.

49 Constitution of Ireland, Article 45.

50 See 3.1 below for a discussion of the various ways in which ESRs may be protected in law - from their
protection in national constitutions through to individual pieces of national legislation.

51 Cf Constitution of the Republic of South Africa which provides such a cause of action at Section 8. For
further discussion of bringing action against non-state actors see 3.6 below.

52 For a full discussion of the ability to hold private actors to account see 3.6 below.



Secondly, the most progressive equality legislation often provides for particular
enforcement mechanisms, to make justice accessible for the relatively powerless
victims of discrimination. These can include provisions for class or representa-
tive actions, and are often designed to keep the cost and procedural burdens of
bringing a claim to a minimum.

Finally, although there is a mixed record of courts recognising that the right to
equality demands positive duties under international and constitutional law,
positive duties in pursuit of the right are explicitly included in progressive equal-
ity legislation. Accordingly, the national courts have a clear instruction from the
legislature to uphold positive obligations. There are two key examples:

= some such legislation requires the state to proactively eliminate inequal-
ity and discrimination - for example, the UK Equality Act 2010 includes
a provision requiring the public authorities, in the exercise of their func-
tions, to have due regard to the need to “eliminate discrimination” and
“advance equality of opportunity” among other things; and

= some equality legislation includes measures providing for positive (af-
firmative) action. In practice, these can have the effect of enhancing re-
alisation of ESRs. In particular, these provide a tool with which to tackle
macroeconomic decisions and policies, in respect of which it may be dif-
ficult to bring a discrimination claim.

2.3 Links between Equality and Socio-Economic Rights

It is an accepted principle of international law that human rights are interde-
pendent, interconnected and indivisible. As Article 5 of the Vienna Declaration
on Human Rights states:

All human rights are universal, indivisible and interdependent
and interrelated. The international community must treat human
rights globally in a fair and equal manner, on the same footing, and
with the same emphasis.

The interconnected and indivisible nature of equality and ESRs is particularly
marked and De Vos has described them as “two sides of the same coin”.>* San-
dra Liebenberg considers that the “mutually reinforcing relationship between
socio-economic rights and the right to equality (...) should find expression in
the interpretation of both rights”.>* The CESCR appears to agree. It has stated
that equality and non-discrimination are “essential” for the realisation of ESRs,
highlighting that not only does the ICESCR explicitly protect the right to be free

53 De Vos, P, “Grootboom: The Right of Access to Housing and Substantive Equality as Contextual Fairness”,
South African Journal on Human Rights, Vol. 17,2001, p. 265.

54 Liebenberg, S., Socio-Economic Rights: Adjudication under a Transformative Constitution, Juta and Co. Ltd,
2010.
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from discrimination at Article 2, but also that several other substantive rights
provide for equality.>®

The link between equality and non-discrimination and ESRs exists at a number
of levels. Firstly, the link between discrimination based on historic disadvantage
(e.g. race and sex discrimination) and socio-economic disadvantage is “more
than familiar”.>® The CESCR has stressed the importance of the right to non-dis-
crimination in the application of rights related to, inter alia, housing, food, edu-
cation and health®” and has stated that “individuals and groups of individuals
continue to face socio-economic inequality, often because of entrenched histor-
ical (...) forms of discrimination”.>® Many of the ESR issues most often tackled by
activists are also problems of discrimination against historically disadvantaged
groups. For example, issues such as the forced eviction of indigenous persons
from traditional lands, barriers facing persons with disabilities in accessing
public services, the eviction of Roma persons, the denial of public services and
social security to non-nationals, maternal deaths, rights to sexual and reproduc-
tive health, access to HIV treatments and linguistic rights in education, all have a
very clear discrimination angle.

Secondly, the link between ESRs and discrimination on some less traditionally
recognised grounds is evident. Properly understood, the right to non-discrimi-
nation protects people from discrimination on any ground:

[W]here such discrimination (i) causes or perpetuates systemic dis-
advantage; (ii) undermines human dignity; or (iii) adversely affects
the equal enjoyment of a person’s rights and freedoms in a serious
manner that is comparable to discrimination on [already recog-
nised grounds].>®

The CESCR has identified that socio-economic inequality is often caused by
“contemporary” forms of discrimination.®® Considering “economic and social
situation” as a ground on which discrimination is prohibited, the CESCR notes:

55 CESCR, above, note 42, Paras 2 and 4. Article 3 requires States to undertake to ensure the equal right of
men and women to enjoy the Covenant rights and Article 7 includes the “right to equal remuneration
for work of equal value” and “equal opportunity for everyone to be promoted” in employment. Article
10 stipulates that, inter alia, mothers should be accorded special protection during a reasonable peri-
od before and after childbirth and that special measures of protection and assistance should be taken
for children and young persons without discrimination. Article 13 recognises that “primary education
shall be compulsory and available free to all” and provides that “higher education shall be made equally
accessible to all”.

56 Fredman, S., Human Rights Transformed: Positive Rights and Positive Duties, Oxford University Press,
2008, p. 177.

57 See above, notes 19, 23 and 33; CESCR, General Comment No. 4: The right to adequate housing
(art. 11 (1) of the Covenant), UN Doc. E/1992/23, 1992; and CESCR, General Comment No. 7: The right to
adequate housing: forced evictions, UN Doc. 1998/22,1997.

58 See CESCR, above, note 42, Para 1.
59 See above, note 41, Principle 5.
60 See CESCR, above, note 42, Para 1.



A person’s social and economic situation when living in poverty or
being homeless may result in pervasive discrimination, stigmatiza-
tion and negative stereotyping which can lead to the refusal of, or
unequal access to, the same quality of education and health care as
others, as well as the denial of or unequal access to public places.®

In this respect, the intersection between discrimination and non-enjoyment of
ESRs is clear. Poverty may not only be a consequence of discrimination but also
a cause of it.%2 Groups which are particularly vulnerable to status-based discrim-
ination such as women, non-nationals and people with disabilities are overrep-
resented among the poor, but those who are poor also often find themselves to
be victims of discrimination in the provision of social services, on the grounds
of their poverty.

Finally and crucially, the unified human rights framework on equality postulates a
right to equality which is broader than the prohibition of discrimination. As Fred-
man identifies, it encompasses both positive and negative human rights duties.®
In addition to prohibiting discrimination, the right to equality requires that pos-
itive action be taken to “overcome past disadvantage and to accelerate progress
towards equality of particular groups”.** In this regard, Wesson describes the con-
nection between equality and ESRs as concerning “the principle that preference
should be accorded to those who are worst off”.%> A person’s fundamental right
to equality cannot be achieved if he or she is homeless or starving. Realising their
right to equality requires that their economic disadvantage be acknowledged and
that positive action be taken to realise their rights to housing and food. It is not
necessarily sufficient for the state to treat all people the same in the provision
of a particular social service. On the contrary, realising equality may require that
additional resources be allocated to socio-economically disadvantaged groups. As
the South African Constitutional Court has rightly recognised, it is necessary and
appropriate for the state “to differentiate between people and groups of people
in society by classification” in order to “provide efficient and effective delivery of
social services”.® These differentiations must not be “arbitrary or irrational”, nor
“manifest a naked preference”.®” The positive duties to achieve equality demand a
focus on relevantly disadvantaged individuals and groups. Such a focus, properly
applied, will be both appropriately targeted and rational.®®

61 Ibid, Para 38.

62 See above, note 41, Principle 14.
63 See above, note 55, p. 175.

64 See above, note 41, Principle 3.

65 Wesson, M., “Discrimination Law and Social Rights: Intersections and Possibilities”, Juridica International,
Vol. XIII, 2007, p. 82.

66 Khosa and Others v Minister of Social Development & Others, 2004(6) BCLR 569 (CC), Para 53.
67 Ibid.

68 For some discussion of the approach to testing the rationality of a classification in the Indian courts see
the cases on the classification doctrine, including Anwar Ali Sakhar v The State of West Bengal AIR 1952
Cal 150. While a proportionality and arbitrariness approach now applies in India, the classification doc-
trine remains good law.
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2.4 Immediate Obligation to Ensure Equality

ESRs and the right to equality are mutually-reinforcing and there are numerous
reasons why a litigator may wish to plead both concurrently, where both are
available. The rights to equality and non-discrimination create immediate obli-
gations on the state.®® By contrast, ESRs are generally drafted so as to give rise
to a right to the progressive realisation of each right, within the limits of avail-
able resources. In this context, one of the few obligations of immediate effect
in relation to ESRs is the obligation to “take steps” towards realisation of the
rights. One consequence of this is that there can tend to be a focus on the state’s
compliance with “obligations of conduct” - the steps taken to realise the right in
question - rather than outcomes - the extent to which the right is enjoyed.

As aresult of this obligation of “realisation over time””? it is difficult to say at any
given time how much progress the state should have made, and thus whether
the substance of the right has been violated. However, there is “an immediate
obligation to respect and ensure”’* civil and political rights, including the right
to be free from discrimination in all areas of life normally regulated by law.”?
This right applies to those areas of life which fall within the ambit of ESR, such as
employment, education, health and social security. Coupling an ESR claim with
an equality or non-discrimination claim where appropriate may help a litigator
to argue that the steps taken by a state towards progressive realisation will not
be sufficient if they are discriminatory. Further, it is not necessary to show a
breach of an ESR right in order to show that the right to non-discrimination has
been violated.”? Accordingly, even if the ESR claim fails, the parallel equality/
non-discrimination claim may still succeed.”

The mutually-reinforcing nature of equality and ESRs means that the require-
ment of “progressive realisation” attached to ESRs can be used to ensure that
there is no slipping back in relation to the level of ESR provision in a given state.
This is particularly valuable. It mitigates against one of the dangers of bring-
ing an ill-considered equality claim, namely that the state may seek to achieve
equality by “levelling-down” the provision of a particular service. For example,

69 See CESCR, above, note 42, Para 7.

70 CESCR, General Comment No. 3: The nature of States parties’ obligations (art. 2, para. 1, of the Covenant),
UN Doc. 1991/23, 1990, Para 9.

71 Ibid.

72 Ibid. See also CESCR, above, note 42, Para 7; ICCPR, Article 26; and Human Rights Committee (HRC), Gen-
eral Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant,
UN Doc. CCPR/C/21/Rev.1/Add. 13, 2004, Paras 5 and 14.

73 This is because a state may have provided sufficient water, for example, to meet its obligations under
the right to water, but may be providing it on an unequal basis (i.e. with some select people getting a
better supply than is required under the right to water) such that a discrimination claim may still be
able to succeed.

74 European Court of Human Rights (ECtHR), Case “Relating to Certain Aspects of the Laws on the use of
Languages in Education in Belgium” v Belgium (Merits) (Application no. 1474/62; 1677/62; 1691/62;
1769/63;1994/63; 2126/64), 23 July 1986, p. 30; ECtHR, Case of Abdulaziz, Cabales and Balkandali v The
United Kingdom (Application no. 9214/80; 9473/81; 9474/81), 28 May 1985; and Case of D.H. and Others
v the Czech Republic, (Application no. 57325/00), 13 November 2007.



rather than providing all persons with the level of healthcare received by the
most advantaged, the state may reduce the level of healthcare provision for all
to that received by the least advantaged resulting in a net decrease in the health
of its citizens whilst ensuring that they are equally treated to a lower standard
of healthcare.”

2.5 Maximising Enjoyment of Socio-Economic Rights:
the Ratchet Effect

The right to equality may have what can be described as a “ratchet effect” upon
ESRs. The state is required to “ensure the satisfaction of, at the very least, min-
imum essential levels of each of the rights”.’¢ Once it has done so for some, the
right to equality may be used to argue that it must do so for others. Further, any
provision beyond the “minimum essential level” to one group within society may
be the basis of a claim that another group has an equal right to that same level
of provision.

For example, under the ECHR, whilst the state has no duty to provide ESRs, the
European Court of Human Rights (ECtHR) has found in a number of cases that
where the state does make certain ESR-related provisions, it is obliged by Article
14 of the ECHR (non-discrimination) to do so on a non-discriminatory basis.”” The
rights to equality and non-discrimination, therefore, complement ESRs and can be
used as part of a strategy to ensure the highest possible socio-economic standards.

2.6 Traditional Discourse: Impact of Positive /Negative
Duties Paradigm

In many jurisdictions, an outdated human rights discourse is still central to the
interpretation of rights by courts and its impact is such that it may be beneficial
to raise equality in relation to ESRs.

In the past, there was a widespread misconception that there existed a rights
dichotomy whereby each right was considered to belong in one of two groups:
the group of civil and political rights, or that of economic, social and cultural
rights. Each of these two groups was seen as attracting different substantive obli-
gations: civil and political rights imposed negative duties upon states to refrain
from particular actions, whereas socio-economic rights imposed positive duties

75 For a consideration of some US equality cases which have resulted in “levelling-down” see Brake, D.L.,
“When Equality Leaves Everyone Worse Off: The Problem of Levelling Down in Equality Law”, William
and Mary Law Review, Volume 46, 2004, pp. 513-573. Brake also makes some useful arguments as to why
levelling-down has no place in equality law.

76 See above, note 69, Para 10.

77 ECtHR, Stec and Othersv the United Kingdom (Admissibility) (Application no. 65731/01 and 65900/01), 6
July 2005, Para 55; and ECtHR, Case of Andrejeva v Latvia (Application no. 55707/00), 18 February 2009,
Para 79.
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on the state to take action to realise the rights. The former were seen as justi-
ciable obligations of restraint by the state, which courts should uphold, and the
latter were often presented as mere aspirations, the realisation of which was a
matter for state policy but not the courts. Today, it is increasingly recognised that
this is a false and unhelpful distinction and is not one that is made in the human
rights instruments themselves. As Fredman has argued compellingly: “instead of
drawing distinctions between civil and political and socio-economic rights, it is
preferable to focus on the positive duties that arise from all rights”.”® The right to
equality implies that the state take positive action rather than simply refraining
from certain acts. Likewise, the achievement of ESRs will in some cases require
restraint by the state, e.g. not closing down certain schools in a district.

This said, the above unhelpful distinctions persist amongst many governments
and courts. This has two key impacts. Firstly, claims such as those for non-dis-
crimination - which is traditionally construed as a civil right demanding restraint
on the part of the state — are more likely to be considered by a court to be within
its powers of adjudication than claims which ask a court to require a government
to allocate resources to a particular course of action.” The state’s obligation to
refrain from discriminating against historically disadvantaged groups is widely
recognised and taken very seriously by the courts. To this extent, an ESR claim
which demands that state resources be dedicated to achieving the right may be
more likely to be successful if accompanied by a claim that a failure by the state
to do this would constitute a state failure to refrain from unlawfully discriminat-
ing against a particular group.®

Secondly, as Jackman points out when criticising the approach of the Canadian
courts to ESRs: “judicial adherence to a traditional positive /negative rights par-
adigm (...) has had perverse effects at a remedial level”?! For example, in the
case of Victoria (City) v Adams,}?? although the Supreme Court of British Colum-
bia found that a bylaw prohibiting the erection of temporary shelters such as
tents overnight in public places violated the constitutional right to housing of
homeless people who had no other means of shelter, the case was “framed and
decided in a way that reinforced (...) the traditional positive/negative rights
framework” resulting in inadequate remedies with “discriminatory implica-
tions”?® The remedial outcome, rather than requiring the state to ensure that
there were sufficient shelter spaces for its homeless population, was to oblige
the state to refrain from taking action to stop homeless people from erecting

78 See above, note 55, p. 204.

79 Itis notable that the “global south” tends to place a higher emphasis on ESRs than the “global north” and,
with its younger constitutions, is more likely to recognise all rights on an equal footing.

80 This is well illustrated by a series of successful cases brought under the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) on housing, education and welfare. See
above, note 55, pp. 186-189.

81 Jackman, M., “Charter Remedies for Socio-economic Rights Violations: Sleeping Under a Box?”, in Sharpe,
R. ], and Roach, K. (eds), Taking Remedies Seriously, Canadian Institute for the Administration of Justice,
2010, p. 25.

82 Victoria (City) v Adams, 2008, BCSC 1363.
83 See above, note 80, p. 14.



temporary shelter overnight. Such a decision, as Jackman points out, does not
help particularly vulnerable groups such as some women and families with chil-
dren who can neither get a shelter place nor sleep out-of-doors and does not
ensure the equal protection and benefit of rights.®

By contrast, judicial bodies seem far more comfortable making orders requir-
ing expenditure in response to a finding of inequality. Cases where substantive
equality is raised may result in remedies which are more appropriate and tai-
lored to the needs of the group in question and also ones which are transforma-
tive, impacting on a wider group than only the claimants. Jackman notes this to
be the case in judgments relating to the equality guarantee under Section 15 of
the Canadian Constitution.®®

One of the greatest difficulties for courts in the terrain of positive duties is legit-
imately deciding what they should require governments to do. When the court
is faced with an equality claim, particularly a claim of discrimination, it can nor-
mally make that decision on the basis of the nature of the discrimination. In an
equality claim, the court is often considering something that the government
has done for some but not for others. The court’s role in finding an appropriate
remedy does not therefore require it to engineer social programmes. This makes
it easier for courts to intervene and find a remedy. For example, in Khosa and
Others v The Minister of Social Development and Others, the Constitutional Court
of South Africa held that denial of certain social security benefits to non-citizens
was unconstitutional: the importance of providing social assistance to all res-
idents outweighed the financial and immigration concerns relied upon by the
state.®® Courts may also be more willing to expand the scope of civil and political
rights to cover aspects of economic and social life when there is a claim of equal-
ity attached.?’

In summary, as a result of the continued use of the positive/negative paradigm
by many courts, a claim which highlights the equality angle of a particular dep-
rivation of an ESR is more likely to be upheld than one which does not. Further,
even if a non-equality aspect of an ESR is upheld, it is less likely to result in a
remedy which is effective in dealing with the factors which led to the deprivation
of the ESR.

2.7 Minimum Core versus Equal Treatment

The CESCR, seeking a solution to the difficulty of establishing the scope of the
substantive content of ESRs, has opined that each ESR implies “a minimum core
obligation to ensure the satisfaction of, at the very least, minimum essential lev-

84 Ibid, pp. 14-15.
85 Ibid, pp. 15-24.
86 See above, note 65.

87 For example, see ECtHR, Sidabras and DZiautas v Lithuania (Application no. 55480/00 and 59330/00),
27 October 2004.
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els of each of the rights”.? This interpretation is not accepted by all and has been
criticised for encouraging courts and states to concentrate on whether stand-
ards have fallen below a minimum level, rather than whether the right has been
fully realised.®® Nevertheless, it is an approach which is followed by some and
which limits the potential of ESRs where it is followed.”

By contrast, the right to equality allows a claimant suffering from deprivation to
claim not only a minimum essential level of economic and social provision, but
to demand the same treatment as those within the state’s jurisdiction who enjoy
the highest standard of ESRs. Where the “core minimum” approach to ESRs is
applied and some persons within the state’s jurisdiction enjoy ESRs to a stand-
ard beyond that implied by the “core minimum”, those suffering deprivation, by
bringing an equality claim based on the notion of equal treatment, may be enti-
tled to enjoy that higher standard.

88 See above, note 69, Para 10.

89 See Lehmann, K., “In Defense of the Constitutional Court: Litigating Socio-Economic Rights and the Myth
of the Minimum Core”, American University International Law Review, Vol. 22 No 1, 2006, pp. 163-197;
Young, K., “The Minimum Core of Economic and Social Rights: A Concept in Search of Content”, Yale Jour-
nal of International Law, Vol. 33, 2008, pp. 113-175; and Kende, M.S., “The South African Constitutional
Court’s Construction of Socio-Economic Rights: A Response to Critics”, Connecticut Journal of Internation-
al Law, Vol. 19, 2004, pp. 617-624.

90 Pieterse, M., “Eating Socio-Economic Rights: The Usefulness of Rights Talk in Alleviating Social Hard-
ship Revisited”, Human Rights Quarterly, Vol. 29, 2007, pp. 796-822; and Bilchitz, D., “Giving Socio-Eco-
nomic Rights Teeth: The Minimum Core and its Importance”, South African Law Journal, Vol. 119, 2002,
pp. 484-581.



3. RAISING EQUALITY ARGUMENTS IN
RELATION T 10-ECONOMIC RIGHT

Litigators of cases relating to ESRs have a particularly heavy burden. The result-
ing jurisprudence may have significant implications for resource distribution by
the state with courts sometimes requiring allocation of resources in order to
rectify a violation.’* The need for a strategic approach is palpable. In a detailed
study for the World Bank of the distributive impact of socio-economic rights liti-
gation, Gauri and Brinks found that of the five countries examined, only two had
pro-poor distributive impacts (South Africa and India), with two being distri-
bution neutral (Brazil and Indonesia) and one being “sharply anti-poor” (Nige-
ria).”> The appropriate use of equality and anti-discrimination strategies in ESR
cases may mitigate against anti-poor outcomes.

This Part sets out practical guidance for litigators seeking to use equality and
anti-discrimination strategies to enforce ESRs, either as a complement to ESR
claims where such claims are justiciable, or as an alternative where they are not.
It is guidance for litigators, not a litigation strategy. The guide’s global cov-
erage demands a level of generality, while individual litigators are operating in a
variety of contexts. The rights discussed in the guide are available, applied and
interpreted to varying extents and in varying ways across jurisdictions. Accord-
ingly, it would be unwise to pursue strategies elaborated in advance and in the
abstract. Instead, Part 3 acts as a starting point for litigators developing their
own contextualised strategies.

Part 3 identifies eight key components for consideration when developing liti-
gation:

Available Forum
Appropriateness Assessment
Goal Setting

Claimants

Claims

Respondents

Remedies

Proof/Evidence

PN U N

91 See 3.8 below discussing remedies.

92 Brinks, D.M,, and Gauri, V,, “The Law’s Majestic Equality? The Distributive Impact of Litigating Social
and Economic Rights”, Policy Research Working Paper 5999, The World Bank Development Research 23
Group, 2012.
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In relation to each component, challenges are addressed and examples provided.
Whilst answers cannot always be provided, the right questions are asked.

A Preliminary Note on Strategic Litigation

Although the guide’s contents should assist all litigators seeking to advance
ESRs, it is intended primarily to assist strategic litigators. “Strategic litigation”
is understood in this guide to be synonymous with “public interest litigation”
and to refer to legal action which is aimed at social transformation to the ben-
efit of the marginalised within society. It may seek to achieve this by: estab-
lishing an important principle or right in jurisprudence; receiving a judgment
which positively impacts the lives of both the claimants and a wider popula-
tion; or by resulting in a negotiated settlement which includes, for example, an
agreement by the state to a change in policy and/or practice.”® The nature of
the litigation pursued and the considerations which attach to it will depend to
a certain degree on the broader strategy being pursued by the lawyers and/
or their NGO clients. In some cases a litigator wishing to establish a particular
legal principle may begin constructing their case by starting from the juris-
prudence which they wish to emerge and working backwards. In such cases, a
claimant or group of claimants would not necessarily have been identified and
an out of court settlement would not be a preferred outcome. In other cases,
lawyers or activists will be seeking to achieve a change in the way in which
a particular right is being realised for a particular group. Depending on the
clarity of the law on the particular issue, the aim of the litigation may be the
achievement of clear jurisprudence and/or a change in the policy or practice
of the state. Some of the steps below will be more or less relevant to litigators
depending on the aim of their case.

3.1 Identifying a Forum

The first component is to consider whether there is an available forum for
bringing a claim of equality and/or non-discrimination in relation to an ESR.
The forum will need to be available both in law and in practice. This section
begins by setting out guidance on how to identify the availability of a forum. It
acknowledges that, in some cases, there will be multiple forums available and
considers how litigators can choose between forums in such circumstances.
The bulk of this section is then dedicated to identifying the main types of
forum that may be available.

3.1.1 Choosing a Forum

In order to determine whether a particular forum is legally available, litigators
will need to consider:

93 For an interesting discussion of public interest litigation in the context of social rights, see Gloppen, S.,
“Public Interest Litigation, Social Rights and Social Policy”, conference paper at Arusha Conference, New
Frontiers of Social Policy, 2005.



= Does the claimant have standing to bring a claim in this forum?
= Do the rules governing the forum enable an equality and/or non-dis-
crimination claim in relation to ESRs to be brought?°*

However, the legal availability of a forum is only the starting point. Litigators must
also conduct a risk analysis in relation to the forum to identify whether it is ill-ad-
vised, from a practical perspective, to take a strategic case before it. This consid-
eration will be context specific and will include an analysis of the following:

= The content and status of the rights as understood and applied in each
given forum - how expansively are the rights on which the litigator seeks
to rely interpreted by the forum? Does one forum have a strong record of
applying the rights in question? This will include a consideration of the
past jurisprudence of the relevant forum.

= The applicable rules of evidence.

= The cost of litigating before the forum.

= The time it may take to litigate.

= Opportunities for appeal.

» Likelihood of success before the forum - the litigator will need to be
mindful of the risk of an adverse judgment legitimating the status quo.

= Remedies available - the litigator will need to consider not only which
remedies are available before a given forum, but the extent to which
they are ordered in practice by the forum and the pros and cons of the
various options.?®

= Whether there is a risk of having to pay costs in the event of a loss.

= The efficacy of the forum - what is the record of state compliance with
the judgments of the forum?

As mentioned, in some instances, having gone through this process a litigator
will have identified more than one available forum and will need to choose
between them. A comparison of the benefits and risks of each forum identified
in the above mentioned analysis provides a useful way of comparing the forums.
However, the choice will also be influenced by the overall strategy within which
the litigation sits and litigators will also consider the extent to which the engag-
ing of a particular forum will assist that strategy.

3.1.2 National Courts

National courts are often the first place in which a strategic case will be brought,
with regional courts and international bodies being used as an option of last
resort either where the national courts are unavailable or the national mecha-
nisms for redress have been exhausted. However, when there are other options,
the advantages and disadvantages of choosing the national courts as the forum
for a claim will vary dramatically depending on the jurisdiction, as will the

94 The answers to these questions are explored in some detail in relation to each of the forums identified
below.

95 For more information see 3.8 below.
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answers to the three key questions for determining the availability of the forum.
This guide does not seek to generalise in relation to the rules of standing or prac-
tical impediments, which must be explored by a litigator in their own context,
but it does explore some of the considerations in relation to the rules governing
the forum.

The potential of national courts as a suitable forum varies as significantly as the
types and levels of legal protection for equality, non-discrimination and ESRs
at the national level. Part 1 broadly identified the rights to equality, non-dis-
crimination and ESRs recognised at the international and regional levels. Rights
which are provided in international or regional treaties are not always directly
enforceable before the national courts. Also, there may or may not be alternative
national laws upon which to rely. In assessing the potential for using a national
court as their forum of choice, a litigator will need to reflect on the model
of law in the jurisdiction within which they are seeking to litigate and the
corresponding causes of action that may be available. There are a number of
key variations, set out below.

International Conventions containing Equality and/or Socio-Economic
Rights Protection Directly Enforceable at National Level

In some jurisdictions, international conventions containing equality and/or ESR
protection are directly enforceable at a national level.”® However, the extent to
which each of the rights in relevant treaties are enforceable before the national
courts varies to a significant degree. For example:

= In Brazil, depending on the date of Brazil’s ratification of a human rights
treaty and the result of a vote of each of Brazil’s Houses of National Con-
gress, the treaty may be considered to be “equivalent to Constitutional
Amendments” or to have “supralegal” status. “Supralegal” status means
that the treaty takes precedence over ordinary laws but cannot override
the Constitution.”

= Under the South African Constitution, national courts are obliged to
“consider” international law when interpreting the constitutional Bill of
Rights, an obligation which has been read broadly.”®

96 However, this will often not be the case. For example, although the majority of states have ratified the
ICESCR (162 as of November 2014) and accordingly have binding obligations under international hu-
man rights law in relation to the rights to equality, non-discrimination and ESRs, the rights contained
in the ICESCR are not directly enforceable before national courts in many jurisdictions. Available at:
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en.

97 Under Article 5, Para 3, Constitutional Amendment No. 45, 2004, Constitution of Federative Republic of
Brazil, “The international treaties and conventions on Human Rights which are approved, in each House of
National Congress, in two rounds, by three fifths of votes of the respective members, will be equivalent to
Constitutional Amendments”. This only applies to treaties approved after the date of the Amendment, namely
2004. However, as a result of a Brazilian Supreme Court decision in Habeas Corpus 87585-8/TO, all interna-
tional treaties approved by Brazil will be considered to have “supralegal” status, meaning that they will be
considered to take precedence over ordinary laws of Brazil, albeit will not overrule a constitutional provision.

98 See above, note 50, Section 39(1)(b). In State v Makwanyane and Anor. [1995] ZACC 3, Chaskalson P of
the Constitutional Court, at Para 35, held that under Section 31 of the (Interim) Constitution, all forms



In some contexts, whilst international conventions are not directly enforceable
by the national courts, national courts have nevertheless determined that the
conventions are to be applied in some circumstances. For example, the Supreme
Court of India has regularly used international conventions to interpret funda-
mental constitutional rights. In Vishaka v State of Rajasthan,”® the Supreme Court
held that, in the absence of domestic law, international conventions that are
not inconsistent with and are in harmony with the spirit of fundamental rights
under the constitution must be read into them.'®°

Constitutional Right to Equality and/or Non-Discrimination

Most national constitutions guarantee a right to equality and/or non-discrimi-
nation to some degree. However, it will be important to identify the extent of the
constitutional protection available. There is significant variation, from a simple
declaration that people are “equal before the law” to comprehensive protection
for an enumerated right to equality and a subsisting right to be free from dis-
crimination. For example:

= The Fourteenth Amendment to the US Constitution simply prohibits each
state from denying “to any person within its jurisdiction the equal pro-
tection of the laws”.1%! In an example such as this, it is particularly crucial
to examine how the courts have interpreted the right;

= The Bill of Rights in the South African Constitution contains a detailed
right to equality which includes the subsisting right to protection from
discrimination:

9. Equality

1. Everyone is equal before the law and has the right to equal pro-
tection and benefit of the law.

2. Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equality, legislative
and other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination
may be taken.

3. The state may not unfairly discriminate directly or indirectly
against anyone on one or more grounds, including race, gender,
sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.

of international law, including treaties not ratified by South Africa and “soft” law instruments such as
reports of specialised agencies, are of assistance to the court when interpreting the Constitution. This
broad interpretation is particularly important given that South Africa has never ratified the ICESCR. In
practice the Constitutional Court has followed the approach of Chaskalson P and has cited treaties that
South Africa is not a party to, such as the ICESCR, as well as “soft” law.

99 Vishaka v State of Rajasthan (1997) 6 SCC 241.
100 Ibid, Para 7.
101 Section 1 of the Fourteenth Amendment to the US Constitution.
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4. No person may unfairly discriminate directly or indirectly
against anyone on one or more grounds in terms of subsection
(3). National legislation must be enacted to prevent or prohibit
unfair discrimination.

5. Discrimination on one or more of the grounds listed in subsec-
tion (3) is unfair unless it is established that the discrimination
is fair.

This protection is broad, with the South African Constitution expressly
enabling the state to take positive action to “promote the achievement of
equality” and prohibiting direct and indirect discrimination by both the
state and private actors on one or more of an open-ended list of grounds.
A wide range of people are entitled to seek enforcement of this right by
the court, including people who are acting in the interest of a group or
class of persons or in the public interest.!?

» The Brazilian Constitution contains separate provisions for the rights to
equality and non-discrimination. Non-discrimination is a fundamental
principle and the right to equality is a fundamental right:

Title I: Fundamental Principles

()

Article 3. The fundamental objectives of the Federative Republic of
Brazil are:

()

IV - to promote the well-being of all, without prejudice as to origin,
race, sex, colour, age and any other forms of discrimination.

()

Title Il - Fundamental Rights and Guarantees

Chapter I - Individual and Collective Rights and Duties

Article 5. All persons are equal before the law, without any distinc-
tion whatsoever, Brazilians and foreigners residing in the country
being ensured of inviolability of the right to life, to liberty, to equal-
ity, to security and to property, on the [listed] terms.

Litigators must be mindful of the particularities of the constitutional provi-
sions in their jurisdiction and must consider any interpretative jurisprudence
of the national courts. For example, in Ireland, the Constitution only grants the
right to equality to citizens.!®®* However, the Irish Supreme Court has, in some
cases, applied the constitution to every individual under Irish jurisdiction and in
others - notably immigration cases - interpreted the Constitution narrowly as
applying only to citizens.'**

102 See above, note 50, Section 38.
103 See above, note 48, Article 40(1).

104 For a further discussion of varied case-law on the application of the Irish Constitution to non-citizens, see
Irish Human Rights Commission, “Observations on the Proposed Referendum on Citizenship and on the
27" Amendment to the Constitution Bill 2004”, 2004, Para 1.2.2.



Constitutional Social and Economic Rights

Fewer national constitutions protect ESRs than protect equality and/or non-dis-
crimination. Where they do, however, these can be a powerful tool. Amongst
constitutions which do recognise ESRs, there are significant variations in the
scope and application of the rights. In determining the potential for bringing
a successful case, litigators must carefully consider the particular provisions,
together with any associated jurisprudence. For example:

= In India the key provision protecting ESRs under the Constitution states
that:

The State shall, within the limits of its economic capacity and devel-
opment, make effective provision for securing the right to work, to
education and to public assistance in cases of unemployment, old age,
sickness and disablement, and in other cases of undeserved want.**>

However, this is not a “fundamental right” identified by the Constitu-
tion, but rather a “directive principle of state policy”. Unlike fundamen-
tal rights under the Constitution, the directive principles are intended to
provide guidance only and are not legally enforceable. They are accorded
a lower status.'%

= The South African Constitution’s Bill of Rights includes fully justiciable
ESRs, including rights to housing, healthcare, food, water, social secu-
rity and education, amongst others.'” These rights (with the exception
of basic education which is immediately applicable) are ones which
the state must progressively realise. There has been much consider-
ation of what a state must do to meet the obligation to “progressive-
ly realise” the rights with the courts, focussing on a consideration of
whether the measures taken by the state have been reasonable in a
given circumstance.'%®

Constitutional Right to Life/Livelihood which Include Certain Socio-
Economic Rights

In certain jurisdictions, particularly where there are no constitutionally recog-
nised ESRs, the courts have interpreted a constitutional right to life or livelihood
broadly so as to include a right to certain elements of ESRs, such as adequate
food and shelter. For example, as identified above, this approach has been taken

105 See above, note 46, Article 41.

106 This has left courts, to a certain extent, to read ESRs into the fundamental right to livelihood which is
protected and enforceable under the India constitution.

107 See for example above, note 50, Section 26, 27 and 29.

108 See for example Government of the Republic of South Africa v Grootboom, 2001 (1) SA 46 (CC); and Minister
of Health v Treatment Action Campaign, 2002 (5) SA 721 (CC).
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by the Indian Supreme Court in its interpretation of the fundamental right to
livelihood to include some ESRs, such as the right to water and shelter.!*

Equality/Non-Discrimination Legislation

National civil law often includes some legislative provision for, at the least, pro-
hibiting certain discriminatory acts. The extent of the protection provided under
civil law varies. Jurisdictions with some form of civil law protecting from dis-
crimination or providing for equality may:

» Have a general equality act. Such acts usually protect people from dis-
crimination on a number of grounds, e.g. race, disability, etc., and in a
variety of spheres of life, e.g. employment, service provisions, educa-
tion, etc. A clear example of this is the UK. The UK’s Equality Act 2010
currently prohibits discrimination on the basis of nine protected char-
acteristics!!® and provides protection from discrimination in many ar-
eas of life including employment, education, and the receipt of goods
and services.

» Provide piecemeal protection from discrimination for certain protected
groups. An example of this approach is Australia, which, having recently
shelved the comprehensive anti-discrimination bill on which it has been
consulting, currently provides for protection from discrimination under
separate legislation covering four protected characteristics: race, sex,
disability and age.™!

= Provide for equality or protection from discrimination in a piecemeal
fashion through scattered provisions in laws focused on particular areas
of life, e.g. in employment/labour law, housing law or education law. This
is common.

Socio-Economic Rights Legislation

It is commonplace for national law to regulate the provision of certain ESRs.
In many countries, whilst there may be no recognised right to food or water,
there will be basic social security laws or provisions for the education of young
people. Whilst these may not be sufficient to fully protect ESRs, they may pro-
vide some useful causes of action and, in some cases, they will regulate certain
aspects of ESRs in great detail. Colombia, for example, has specific laws provid-
ing for a national health service, education and a universal system of social secu-

109 For jurisprudence on the relationship between Part III (Fundamental Rights) and Part IV (Directive Prin-
ciples of State Policy) in India see Minerva Mills Ltd. & Ors v Union Of India (1980) AIR 1789; Olga Tellis v
Bombay Municipal Corporation (1985) 3 SCC 545; Ahmedabad Municipal Corporation v Nawab Khan Gulab
Khan and Others (1997) 11 SCC 123; and see above, note 46, Article 21.

110 Section 4 of the Equality Act 2010 identifies these as age; disability; gender reassignment; marriage and
civil partnership; pregnancy and maternity; race; religion or belief; sex; and sexual orientation.

111 Racial Discrimination Act 1975; Sex Discrimination Act 1984; Disability Discrimination Act 1992; and
Age Discrimination Act 2004



rity in addition to its constitutional provision for ESRs.!'? Furthermore, in states
which do protect constitutional ESRs, those ESRs may be further elaborated in
valuable legislation. In the Indian context, where ESRs are not directly enforcea-
ble, 3 they have nevertheless, in some cases, been operationalised by important
national legislation. For example, the right to education declared in Article 21A
of the Constitution of India has been elaborated upon by the Right of Children to
Free and Compulsory Education Act 2009.

3.1.3 Regional Mechanisms

As has been identified in Part 1, each of the regional mechanisms adjudicates
one or more conventions that contain some protection for the rights to equality
and non-discrimination and some or all ESRs. Whether or not a mechanism such
as a regional court or treaty body will be available in a given case will depend
in part upon whether a country has ratified the relevant convention and, where
relevant, has agreed to submit to the jurisdiction of the regional court or body.
The following key mechanisms may be available forums in a given case.'*

European Court of Human Rights

The ECtHR has jurisdiction to hear allegations of violations of the ECHR and
its Protocols by states which have ratified ECHR and if relevant, the Protocol
to which the allegation relates.'® This includes allegations of violations of the
rights to freedom from discrimination and also certain ESRs, including the
right to education!'® The ECtHR accepts individual applications which may be
lodged by any person, group of individuals or NGO.''” However, the court will
only address matters “after all domestic remedies have been exhausted” and so

112 See Colombian Law 10 of 1990; Colombian Law 100 of 1993; Colombian Law 115 of 1994.
113 Although see discussion above in relation to the “reading-in” of ESRs to the right to life/livelihood.

114 Please note that this does not amount to a full list of the potentially relevant regional mechanisms. There
are others including, in the European context, the Court of Justice of the European Union and, in the
African context, the Economic Community of West African States. For example, for an overview of the
African human rights courts, see Murungi, L.N. and Gallinetti, ]., “The Role of Sub-regional Courts in the
African human Rights System”, Sur International Journal on Human Rights, Vol. 7 No. 13, 2010, p.119. The
summaries contained within this section have drawn heavily on the analysis of the forums in Whiteman,
J., and Neilsen, C., “Lessons from Supervisory Mechanisms in International and Regional Law”, Journal of
Refugee Studies, Vol. 26, 2013, pp. 360-392. For a more detailed analysis of the various advantages and
disadvantages of each forum for the adjudication of allegations of breaches of the relevant human rights
law, see pp. 370-381.

115 Asof November 2014, 47 states are party to the ECHR and, of these, 18 have ratified Protocol 12. Protocol
12 provides a general prohibition on discrimination in the enjoyment of any right within the law of a
state. This right is wider than the prohibition on discrimination found in Article 14 of ECHR which only
applies to discrimination which takes place in a matter which falls within the ambit of ECHR rights. The
right to education is provided for by Article 2 of Protocol 1, which has been ratified by 45 of the member
states. The Rules of the European Court of Human Rights are available at: http://www.echr.coe.int/Docu-
ments/Rules_Court_ENG.pdf.

116 See the right to freedom from discrimination under ECHR, Article 14 (in conjunction with the civil and po-
litical rights protected in the ECHR) and Protocol 12 and the right to education under Protocol 1, Article 4.

117 ECHR, Article 33. The Court will also hear interstate complaints, which are applications brought by one
state against another state.
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litigators must have first pursued the matter nationally to the extent it is possi-
ble to do so.!'®

Overall, the ECtHR is a “well-functioning and accessible” forum which enables
participation by a variety of stakeholders.!'® However, there are some practi-
cal impediments to its use. Despite reforms to the Court reducing its backlog
of cases and continuing to result in an improved situation, for now the Court
remains burdened by a big caseload which impacts on the timeframe for the
resolution of a complaint.!?® Further, the effectiveness of a decision of the ECtHR
is affected by the attitude of the state in question to the Court and its decisions
and there is much variance in the attitudes of member states.!*!

Inter-American Human Rights System

The Inter-American human rights system comprises the Inter-American Com-
mission on Human Rights (IACHR)'?? and the Inter-American Court of Human
Rights (IACtHR).'® These bodies monitor compliance by member states of the
Organisation of American States (OAS) with their obligations under the ACHR
and, in some cases, the Additional Protocol to the ACHR.*** This includes moni-
toring OAS member states’ obligations to respect the right to equal protection of
the law and to ESRs.!%

The IACHR accepts individual petitions submitted by individuals, groups of
individuals, or NGOs “legally recognised” in one or more OAS member states.'?®
[t may only hear complaints against states which have made a declaration rec-
ognising its competence.’”” The IACHR may then refer cases to the IACtHR,
which only hears cases that have been referred to it either by the IACHR or by
state parties who have accepted the IACtHR’s jurisdiction.

118 Ibid, Article 35.
119 See Whiteman, J., and Neilsen, C., above, note 113, p. 372.

120 As of November 2014, there were 78,000 pending cases, see http://www.echr.coe.int/Pages/home.aspx-
?p=reports for up to date figures. This was down from a high of 160,200 in September 2011, see ECtHR
Registrar, “Press Release: Reform of the Court: Filtering of cases successful in reducing backlog”, 2013.
Reforms included prioritisation of cases, filtering of cases to be dealt with by a single judge and change to
admissibility criteria. The reform process in ongoing and further information is available at http://www.
echr.coe.int/Pages/home.aspx?p=court/reform&c=.

121 See Whiteman, J., and Neilsen, C., above, note 113, p. 372. For a further discussion on the extent of the
enforcement of court ordered remedies see Baluarte, D.C. and De Vos, C., From Judgment to Justice: Imple-
menting International and Regional Human Rights Decisions, Open Society Justice Initiative, 2010.

122 The Mandate and function of the Inter-American Commission on Human Rights are available at:
http://www.oas.org/en/iachr/mandate/functions.asp.

123 The Rules of the Procedure of the Inter-American Court of Human Rights (IACtHR) are available at:
http://www.corteidh.or.cr/sitios/reglamento/ene_2009_ing.pdf.

124 ACHR, Chapters VI-VIII.

125 Ibid, Article 24 and 26; Additional Protocol to the ACHR.
126 ACHR, Article 44.

127 Ibid, Article 45.
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http://www.echr.coe.int/Pages/home.aspx?p=court/reform&c
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In terms of practical issues, the two-tiered system for individual complaints
arguably helps reduce the burden on the IACtHR and helps to make the mech-
anism more efficient.’?® Further, it removes some of the litigation burden from
individuals.’?® However, there are some impediments to the use of the forum. For
example, it is severely under-staffed and under-funded and suffers significantly
from “uneven and erratic support” from governments.'3°

African Court on Human and People’s Rights

The African Court on Human and People’s Rights (ACtHPR)!3! is the main
judicial organ of the African Union (AU). It has jurisdiction over cases which
relate, amongst other things, to the interpretation and application of AU trea-
ties.!3? This includes matters relating to the right to be equal before the law
and have the equal protection of the law and the rights to health, education
and other ESRs.’® In addition to states parties to the Protocol to the ACHPR
and certain AU organs, a number of other parties may submit cases relating to
rights violations of the key AU treaties to the Court.** Individuals and “rele-
vant” NGOs “accredited to the [AU] or to its organs” may also submit cases in
relation to states which have made a declaration recognising the competence
of the Court.'*®

The biggest practical impediment is that the majority of AU states have not rec-
ognised the competence of the ACtHPR and even fewer have made a declara-
tion to extend its competence to hearing claims from individuals and relevant
NGOs.13¢ As Juma points out, “the restrictive access of individuals and NGOs to

128 See Whiteman, J., and Neilsen, C., above, note 113, pp. 372-373.
129 Ibid.

130 Steiner, H., Alston, P, and Goodman, R., International Human Rights in Context, Oxford University Press,
2008, p. 1038; and Project on International Courts and Tribunals, “Inter-American Court of Human
Rights”, available at: http://www.pict-pcti.org/courts/IACHR . html. For a detailed discussion of the ad-
vantages and disadvantages of the forum see Whiteman, J., and Neilsen, C., above, note 113, pp. 372-373,
375-376. For a detailed consideration of the problems of implementation of the court’s decisions see
Baluarte, D.C. and De Vos, C., above, note 120.

131 The mandate for the African Court on Human and People’s Rights (ACtHPR) is available at: http://www.
african-court.org/en/index.php/about-the-court/mandate.

132 For the full extent of its jurisdiction see Protocol on the Statute of the African Court of Justice and Hu-
man Rights: Annex, Statute of the African Court of Justice and Human Rights, Article 28. The ACtHPR
was created by Article 1 of the Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights, which came into force in January
2004. The ACtHPR officially began its work in 2006. In 2008, a resolution was adopted by the African
Union Assembly to merge the ACtHPR with the still non-existent African Court of Justice to become the
African Court of Justice and Human Rights. As of February 2014, only five states had ratified the proto-
col, from a necessary 15 for the protocol to come into force and the new Court to be convened. The new
Court will have two chambers, one of which will be dedicated to human rights cases.

133 ACHPR, Article 3,15, 16,17 and 19.
134 See Statute of the African Court of Justice and Human Rights, above, note 131, Article 29.

135 Ibid, Article 30(f); and Article 5(3) of the Protocol To The African Charter On Human And Peoples’
Rights On The Establishment of An African Court On Human And Peoples’ Rights, Article 5(3).

136 As of March 2014, only 7 countries have made the declaration accepting the jurisdiction of the Court. For
the list of countries, please see: http://www.african-court.org/en/index.php/about-the-court/brief-his-
tory.
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the African Court” is “a fundamental flaw” of the mechanism and is a major prac-
tical barrier to its availability as a forum for litigation.’*” In addition, there is a
lack of awareness both as to the existence of the ACtHPR and its potential for
addressing human rights violations. It also faces financial difficulties, a lack of
resources and judgments not being properly enforced.'*®

European Committee of Social Rights

The European Committee of Social Rights (ECSR)™° is mandated to monitor
states parties’ conformity with the provisions of the European Social Charter,
European Social Charter (Revised) (RESC)'*° and their Additional Protocols.'*!
The RESC includes provisions protecting a large range of ESRs and the RESC also
protects freedom from discrimination.'*?

Complaints of a failure by a state to ensure “the satisfactory application” of the
RESC,'*3 as applicable, may be brought against one of the 15 states which have
ratified the Additional Protocol in relation to the rights with which they have
agreed to comply.** Only collective complaints, i.e. those which concern a gen-

137 Juma, D., “Access to the African Court on Human and Peoples’ Rights: A Case of the Poacher turned Game-
keeper”, Essex Human Rights Review, Vol. 4, No. 2, 2007, pp. 15-16.

138 Mutua, M., “The African Human Rights System: A critical evaluation”, UNDP, Human Development Reports,
2000; and Schulman, M., “The African Court of Justice and Human Rights: A Beacon of Hope or a Dead-
End Odyssey”, Inkundla, Student Law Journal of the University of Witwatersand, Vol. 2, 2013. For further
information on the enforcement of court judgments see Baluarte, D.C. and De Vos, C., above, note 120.

139 The Rules for the European Committee of Social Rights (ECSR) are available at: http://www.coe.int/t/
dghl/monitoring/socialcharter/ESCRrules/Rules_en.pdf.

140 The European Social Charter (ESC) was adopted in 1961. After discussion as to its revision, in 1996 the
European Social Charter (revised) (RESC) was adopted. While the RESC is gradually replacing the ESC,
the two Charters remain in force. 33 states have ratified the RESC while another 10 have only ratified the
ESC. For this reason, while we predominantly refer to the RESC in this guide, we do not overlook relevant
jurisprudence which relates to an interpretation of the ESC.

141 Additional Protocol to the European Social Charter Providing for a System of Collective Complaints
(APESC).

142 The RESC only obliges member states to adopt a minimum of 16 of its articles (or, if unwilling to accept
whole articles, then 63 discretely numbered paragraphs). Article E, which obligates non-discrimination,
is not optional.

143 APESC, Article 1. It should be noted that this language of “unsatisfactory application” is unusual and dif-
fers from the term used in the Charter in connection with the role of the ECSR, which is “compliance”. The
reasons for the difference in terminology are unclear and whether this language results in a weaker role
for the ECSR or expands its remit is not clear. For further discussion see Churchill, R., and Khaliq, U., “The
Collective Complaints of the European Social Charter: An Effective Mechanism for Ensuring Compliance
with Economic and Social Rights”, European Journal of International Law, Vol. 15, 2004, pp. 417, 429-432.

144 Of the 15 states, three (Croatia, Czech Republic and Greece) have only ratified the European Social Char-
ter (ESC) and not the RESC. See http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/
Overview_en.asp. It has been argued that many of the rights contained in the ESC are outdated and lag
behind the national laws of states parties and EU law (where applicable), so that the bringing of collective
complaints is likely to be of limited use. See Churchill, R. and Khaliq, U., above, note 142, p. 417, 453. It is
noteworthy that judgments may impact indirectly on the practice of other member states. ESCR opinions
are applied in the context of the state reporting system which binds all member states to the Charter. See
Quesada, L.J.,, “The European Committee of Social Rights and the collective complaints procedure: present
and future”, Seminar on the Reform of the European Social Charter, 2011, available at: https://www.coe.
int/t/dghl/monitoring/socialcharter/activities/50anniversary/Quesada50thannivHelsthan_en.pdf.



eral situation prevailing in a member state, may be submitted.'*> And standing
before the ESCR is limited to: national trade unions and employers’ organisa-
tions; certain international trade unions and employer’s organisations; NGOs
fulfilling specified criteria; or representative national NGOs who have been iden-
tified as entitled to do so by a state declaration.!*

A further limitation of the mechanism is that the ECSR’s reports are not legally
binding. Furthermore, it appears to be limited to expressing a view as to whether
the defendant state has complied with either Charter, as it has no explicit entitle-
ment to award or suggest a remedy for non-compliance nor to make an order for
costs.'*” The main weakness in the ECSR collective complaints system is there-
fore the lack of a mechanism to ensure state compliance.'*®

On the plus side, the procedure for complaints before the ECSR is otherwise
fairly relaxed. The ECSR may agree to hear a complaint even if domestic reme-
dies are not exhausted and even if a similar case is pending before national or
international bodies.'*” Further, there is no time limit for filing a complaint!*
and, in general, the ECSR gives well-reasoned reports on the merits and often
considers the relevance of equality.’®! Despite the non-binding nature of ESCR
decisions, there have been some examples of them leading to positive changes
in law and practice, as noted by the ECSR in its annual report.’>? In the period
between October 1998 and September 2014, 111 complaints were registered
with the ECSR.1%3

3.1.4 International Mechanisms

Part 1 has identified that numerous international treaties and conventions pro-
tect the rights to equality and/or non-discrimination and ESRs. In many cases,

145 Harris, D.J,, “Collective Complaints under the European Social Charter: Encouraging Progress?” in Kaiko-
bad, K.H. and Bohlander, M., (eds.), International Law and Power: Perspectives on Legal Order and Justice,
Koninklijke Brill NV, 2009, pp. 3-24.

146 So far, Finland is the only country to recognise the right of national NGOs to bring collective complaints,
see Council of Europe, “European Committee of Social Rights: Activity Report 2012”, 2013. For more de-
tail on the restrictions on who may bring a complaint and how the ECSR judges eligibility see Churchill, R.
and Khaliq, U, above, note 142, pp. 417, 424-429.

147 Ibid, pp. 417 and 437.
148 European Parliament, “The Evolution of Fundamental Rights Charters and Case Law”, 2011, p. 18.

149 Hammerberg, T., “Council of Europe: Viewpoint: Governments should open up channels for civil society
complaints against violations of social rights”, 2008, available at: http://www.bettercarenetwork.org/
resources/infoDetail.asp?ID=20339.

150 APESC, Article 4.

151 For a broader discussion of the ESCR mechanism and an analysis of its merits see above, note 144,
pp. 3-24.

152 For examples of impact on law and practice in 2012, see Council of Europe, above note 145, pp. 19-20;
Council of Europe, “Practical impact of the Council of Europe monitoring and mechanisms in improving
respect for human rights and the rule of law in member states”, 2010; and Quesada, L.J, above, note 143.

153 Council of Europe, “List of complaints and state of procedure”, 2014, available at:
http://www.coe.int/t/dghl/monitoring/socialcharter/Complaints/Complaints_en.asp.
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states which have ratified these treaties or conventions have, by so doing, agreed
to be subject to the jurisdiction of an international body tasked with interpreting
and enforcing the rights contained within the relevant treaty.

Human Rights Committee

The Human Rights Committee (HRC)'** is responsible for the supervision of the
ICCPR. This includes a mandate to adjudicate on alleged violations of the ICCPR
by a state party, which includes violations of the right to equality and non-dis-
crimination. The HRC’s mandate extends to the adjudication of individual com-
plaints brought by individuals against states which have ratified the (First)
Optional Protocol to the ICCPR.**> However, individuals must first exhaust all
domestic remedies.'>®

Almost three-quarters of state parties to the Covenant have ratified or acceded
to the Protocol'” and the individual complaints procedure has been used
much more extensively than the procedures under the other human rights
treaties.’®® However, compliance with its decisions by the relevant states is
reportedly poor.**?

Committee on Economic, Social and Cultural Rights

The CESCR is mandated with monitoring compliance with ICESCR.'® Since 2008,
states that have ratified the Optional Protocol to ICESCR have recognised the
CESCR’s competence to consider individual complaints (“communications”) of
violations of rights protected under the ICESCR, including the rights to non-dis-
crimination and a full range of ESRs.!¢!

These complaints may be submitted “by or on behalf of individuals or groups,
under the jurisdiction of a state party (...)” but will only be admitted by the CESCR
for consideration if the complainant has first exhausted all domestic remedies.!¢

154 Article 41 of the ICCPR provides for the HRC to consider inter-state complaints.
155 See Optional Protocol to the ICCPR, Article 2.
156 Ibid.

157 115 states out of the 168 state parties to the ICCPR have ratified or acceded to the Optional Protocol. The
full list of the states is available at: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_
no=IV-5&chapter=4&lang=en.

158 Steinerte, E., and Wallace, R.M.M., “United Nations Protections of Human Rights - Section A; Mechanisms
for Human Rights Protections by UN Bodies” University of London Press, 2009, p. 20. Communications
have been registered against at least 70 different states and over 1000 individual communications had
been registered by the HRC.

159 See Baluarte, D.C. and De Vos, C., above, note 120, p. 27.

160 See Economic and Social Council (ECOSOC) "Review of the composition, organization and administrative
arrangements of the Sessional Working Group of Governmental Experts on the Implementation of the
International Covenant on Economic, Social and Cultural Rights” Resolution 1985/17; Optional Protocol
to the ICESCR.

161 Optional Protocol to the ICESCR, Article 1.
162 Ibid, Article 2 and 3(1).



As of November 2014, only 17 states had ratified the Optional Protocol, meaning
that CESCR’s jurisdiction to hear individual complaints remains relatively limited.¢?

Committee on the Elimination of Racial Discrimination

The Committee on the Elimination of Racial Discrimination (CERD) is the body
of independent experts that monitors implementation of the ICERD by its state
parties. This includes monitoring the implementation of the rights to freedom
from racial discrimination in the enjoyment of ESRs.'** The CERD is mandated
with a number of monitoring functions, including the ability to adjudicate indi-
vidual complaints brought by individuals or groups within the jurisdiction of the
state party against which the complaint is brought.!¢

Alimitation of the availability of this forum is that the CERD will only be competent
to hear individual complaints against states that have made a declaration recog-
nising the Committee’s competence under Article 14.1% Of the 177 current states
parties to ICERD, only 55 states have made this declaration.!®’ The complaints pro-
cedure under CERD has been used infrequently to date by individuals.¢®

Committee on the Elimination of Discrimination against Women

The Committee on the Elimination of Discrimination against Women (CEDAW
Committee) is the body of independent experts that monitors implementation
of CEDAW. This includes monitoring compliance with the rights of women to
equality in all fields, including “social, economic and cultural fields”.*¢?

States parties to the Optional Protocol to CEDAW recognise the competence of
the CEDAW Committee to, amongst other things, receive communications “sub-
mitted by or on behalf of individuals or groups of individuals, under the jurisdic-
tion of a state party, claiming to be victims of a violation of any of the rights set
forth in the Convention by that state party”.!”® The individuals or groups must
have first exhausted all domestic remedies.'”*

163 For details of current signatures and ratifications of the Optional Protocol see https://treaties.un.org/
Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en.

164 ICERD, Article 5(e).
165 Ibid, Part Il and Article 14 in particular.
166 Ibid, Article 14(1).

167 For detail of the current states parties and the status of declarations under Article 14, see https://treaties.
un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-2&chapter=4&lang=en.

168 As of May 2014, 48 cases had been decided by the Committee Elimination of All Forms of Racial Discrim-
ination (CERD), with six ongoing cases. The complete list can be found at http://www.ohchr.org/en/
hrbodies/cerd/pages/cerdindex.aspx.

169 CEDAW, Article 3.
170 Optional Protocol to the CEDAW, Article 2.
171 Ibid, Article 4(1).
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The CEDAW Committee’s competence to hear individual complaints has been rec-
ognised by a large number of states and those states are not permitted to make any
reservations to the Optional Protocol so must accept every aspect of the CEDAW
Committee’s mandate in this respect.’’? The CEDAW Committee has some valuable
powers in relation to individual complaints, including the power to request states
to take interim measures in advance of a decision on the merits of a complaint to
“avoid possible irreparable damage to the victim or victims of the alleged viola-
tion”17® Accordingly, litigators should consider making use of the mechanism where
it is available. There are, however, some practical limitations to be borne in mind
when doing so. The CEDAW Committee’s decisions are not legally binding and the
complaints mechanisms can only make recommendations as to remedies.}”*

Committee on the Rights of Persons with Disabilities

The Committee on the Rights of Persons with Disabilities (CRPD Committee) is
the body of independent experts which monitors implementation of the CRPD
by the state parties. This includes monitoring states parties’ compliance with
the rights of persons with disabilities to non-discrimination and “progressive
realisation” of their ESRs.'”® The rights contained within the CRPD reflect a later
generation of conceptualisation in international human rights law, meaning the
CRPD has the potential to issue some valuable jurisprudence in relation to the
ESRs of persons with disabilities.

Under the Optional Protocol to the CRPD,® the CRPD Committee has compe-
tence to examine individual complaints “from and on behalf of individuals or
groups” with regards to alleged violations of the Convention by states parties
to the Protocol, of which there are 85 at the time of writing.!”” Individuals must
have first exhausted all domestic remedies unless “the application of the reme-
dies is unreasonably prolonged or unlikely to bring effective relief”.}”8

The Optional Protocol was adopted in 2006 and the CRPD’s individual com-
plaints mechanism is a newcomer. The Committee has only issued six “views”

172 Ibid, Article 17.
173 Ibid, Article 5.

174 Ritz, K, “Soft Enforcement: Inadequacies of Optional Protocol as a Remedy for the Convention on the
Elimination of All Forms of Discrimination against Women” Suffolk Transnational Law Review, Vol. 25,
2001, p. 191. For further discussion of the mandate and authority of the Committee see: Ontario Women'’s
Justice Network, “CEDAW: Background Information”, 2009, available at: http://owjn.org/owjn_2009/le-
gal-information/international-law/281-cedaw-background-information; and Keller, M. L., “The Conven-
tion on the Elimination of Discrimination Against Women: Evolution and (Non)Implementation World-
wide”, Thomas Jefferson Law Review, Vol. 27 No. 1, 2004, p. 35.

175 CRPD, Article 4.
176 Optional Protocol to the CRPD.

177 Ibid, Article 1. For the status of ratifications of the Optional Protocol to the CRPD see
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&lang=en.

178 CRPD, Article 2(d).


http://owjn.org/owjn_2009/legal-information/international-law/281-cedaw-background-information
http://owjn.org/owjn_2009/legal-information/international-law/281-cedaw-background-information
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&lang=en

in response to individual complaints so far.}”® Accordingly, it is too early to draw
any firm conclusions about the impact of using the mechanism.

Other Possible Present or Future Mechanisms

The above section has focussed on the key available mechanisms for bringing
claims of violations of equality and/or non-discrimination and one of the ESRs
on which this guide is focussed. However, litigators should not be restricted to
exploring these options. In particular, litigators should examine whether other
mechanisms have become available after the time of the publication of this guide.

Notably, the Committee on the Rights of the Child (CRC Committee) reviews the
implementation of the CRC by state parties to the Convention and its Optional
Protocols.!’® As the CRC has been ratified by more countries than any other
human rights treaty in history, the CRC Committee has a geographically expan-
sive mandate.’® In April 2014, three months after the tenth ratification of
Optional Protocol No 3 (communications procedure) to the CRC, the Commit-
tee gained the competence to receive and consider individual communications
alleging violations of the CRC by states parties.'®

Further, litigators seeking to bring claims relating to the equal right to work will
also wish to determine whether the competence of the Committee on the Protec-
tion of the Rights of All Migrant Workers and Members of their Families (CMW)
to hear individual complaints is yet operative.'®

3.2 Appropriateness Assessment

Before embarking on any litigation, a litigator must first consider whether it is
appropriate to pursue litigation in this instance. As discussed, strategic litigation
is brought in order to seek a legal or social change which impacts beyond the
individual or group bringing the claim, having effects which resonate beyond
the resolution of the claim itself.3* It will not always be the appropriate or most

179 Two additional complaints have been declared inadmissible. For details see http://www.ohchr.org/EN/
HRBodies/CRPD/Pages/Jurisprudence.aspx.

180 Optional Protocol on the Involvement of Children in Armed Conflict; and Optional Protocol on the Sale of
Children, Child Prostitution and Child Pornography.

181 By November 2014, 194 countries had become State Parties to the Convention. The full list of state parties
is available at: http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-11&chapter=4&lang=en.

182 Optional Protocol No. 3 (on a communications procedure), Article 19. For the current status of rati-
fications see https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=1V-11-d&chap-
ter=4&lang=en.

183 The Committee on the Protection of the Rights of All Migrant Workers and Members of their Families
(CMW) is the body of independent experts that monitors implementation of the International Convention
on the Protection of the Rights of All Migrant Workers and Members of their Families (ICMW) by its state
parties. Under Article 77 of the Convention, 10 states parties need to recognise the Committee’s individual
complaints procedure in order for it to become operative. At the time of writing only two had done so. See
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-13&chapter=4&lang=en.

184 See “A Preliminary Note on Strategic Litigation”, above Part 3.
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effective course of action. In order to determine whether it is, litigators will need
to consider the following:

» How well does the litigation fit in with the broader social and/or political
strategy? Strategic litigation may be a good organising point, bringing to-
gether actors on the ground, and prompting dialogue with states or other
respondents. The object of the litigation will often be to bring about what
the South African Constitutional Court has called “meaningful engage-
ment” between the parties, in order to achieve social changes.!®> Consid-
eration of whether litigation can achieve this in the circumstances will
be important. The relation to social processes should also be thought of
in terms of enforcement. It’s well known in South Africa and elsewhere
that without grass roots organisations monitoring and reporting, court
orders may be useless. There have been issues of a lack of compliance
with settlements in the South African mud school cases, for example.'®

» Are there other, less burdensome options available in the jurisdiction,
which may achieve the purpose? For example, litigators may first wish to
consider the possibility of seeking an administrative remedy from qua-
si-judicial bodies, as appropriate. In India, for example, statutory bodies
such as the National Commission for Scheduled Castes, National Com-
mission for Scheduled Tribes and the National Commission for Wom-
en, which are established under the Constitution, have certain powers
to summon parties and give immediate decisions on matters related to
their particular focus area.

= Will the litigation empower the disadvantaged groups? Democratic par-
ticipation is a key to the effective enforcement of ESRs and the right to
equality. Everyone has to take ownership of their rights and participate
actively in their realisation rather than simply expecting the state and the
courts to deliver them. As Hepple has observed:

The object of “inducing large-scale social change through non-vi-
olent political processes grounded in law” can be successful only if
those who are directly affected by the enforcement of socio-economic
and equality rights have an effective voice in their implementation.'®”

For example, parents and children in mud schools in South Africa have
been given a voice through the process of collecting affidavits around
right to education litigation.'s®

185 See Government of the Republic of South Africa v Grootboom, above, note 107, Para 44 (Yacoob ]) and
later cases.

186 For a discussion of state action in relation to mud schools see Isaacs, D., “South Africa: Mud Schools - a
Decade of Lying to Children”, The Times, 5 March 2013.

187 Hepple, B, “Negotiating social change in the shadow of the law”, South African Law Journal, Vol. 29, No. 2, 2009.

188 Equal Education, Annual Report 2012, pp. 7-14, available at: http://www.equaleducation.org.za/con-
tent/2013/08/07/Annual_Report_2012.pdf.


http://www.equaleducation.org.za/content/2013/08/07/Annual_Report_2012.pdf
http://www.equaleducation.org.za/content/2013/08/07/Annual_Report_2012.pdf

= The litigation risks. The potential risks of litigation which were identi-
fied as part of component 1 (e.g. costs, potential for an adverse judgment
entrenching the status quo, etc) will play into the consideration of how
appropriate litigation is in the context of the wider strategy. For example,
in some cases, the threat of litigation has led to settlements worth large
sums of money. On the other hand, litigation may lead to defensiveness,
or it may divert resources from organising other activities.

= The timing of the case. Is this an optimal or appropriate time in the social
and political contexts for bringing a case of the type or subject-matter
envisaged?

= If the circumstances and timing are favourable, is the most appropriate
litigator to bring the case available? And are they willing to bring the
case? There may only be a few litigators with the particular expertise in
the specific issues faced by certain disadvantaged groups. In some cases
relating to these groups, it will be important to ensure that the litigator
taking the case has this expertise, in order to increase the likelihood of a
strong and successful case being taken.

= The particular circumstances of an identified claimant. A claim usually
has a better chance of success if the chosen claimant is one to whom the
court is likely to be sympathetic because of the disadvantage suffered by
that person.'®

3.3 Goal Setting

Strategic litigation varies from the broader provision of legal services, in that liti-
gators must be careful to only take on a case which they consider will best advance
the wider goal that they need to achieve whilst maintaining their duty to act in the
best interests of the client. Accordingly, having determined that a strategic litiga-
tion approach is appropriate, litigators should then consider what kind of judgment
they want to emerge from the case in an ideal scenario. Specifically, this requires a
detailed consideration of what would best serve the interests of the group they are
representing; what gaps in the law are they seeking to close; what previous juris-
prudence, if any, would they like overturned and with what should it be replaced;
what type of remedy do they want the court to order and with what scope?

Of course, a degree of unpredictability is an inherent aspect of litigation, but hav-
ing a clear optimal outcome in mind will help the litigator to navigate through
the litigation process without inadvertently taking a wrong direction.

189 For additional considerations see CRIN, above, note 2.
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3.4 Claimants

The starting point for strategic litigators under this component depends upon
whether they have already identified the claimant(s) in the case. The first part of
this component considers, for litigators looking for claimants for a particular case,
the advantages and disadvantages of bringing individual versus collective com-
plaints. The second part then considers who may be potential claimants of a claim
of a violation of: (a) the right to equality; and (b) the right to non-discrimination.

3.4.1 Individual versus Collective Complaints

Strategic litigators will be seeking to ensure that the litigation they take has the
maximum possibility of benefitting a large number of people. Depending on
the forum, it may be possible for individual and/or collective complaints to be
brought before the adjudicating body and the type of complaint may affect the
prospects of the judgment impacting on a large number of people.’® In addition
to any particular benefits and detriments to using a particular forum to bring a
claim,? litigators will wish to consider the respective pros and cons of individ-
ual versus collective complaints where they have options.

On the whole, judgments in collective complaints cases may be more likely to
address systematic issues than those in response to individual complaints, thus
arguably having the potential to be of wider impact on the realisation of equal
ESRs. They are also more likely to focus clearer attention on the broader impact of
a particular set of facts meaning the most disadvantaged are more likely to benefit.

Further, there are strong practical reasons why a collective complaint may be
beneficial. The impact of any legal process on an individual victim is tangible.
The process can be stressful and time consuming. In some circumstances, chal-
lenging the state also comes with significant risks to personal safety or victi-
misation. Collective complaints tend to reduce the burden felt by individuals
involved in the complaint. They are also usually co-ordinated by organisations
which have expertise and access to resources which individuals are less likely
to have. Where individual litigation is launched, it is essential to ensure that
the individual claimant has strong support from an organisation and others
within the group affected. Further, collective actions can bring to court cases
in which the individual benefits are too small to justify even a modest lawsuit
for a private individual.'*?

Having said that, whether a judgment has wide ranging effects depends on
factors other than whether the complaint has been filed collectively or by an
individual. There will be circumstances in which an individual claim may be

190 Under most regional and international complaints procedures complaints can be brought by individuals
or groups. RESC is unique in only accepting collective complaints.

191 For example, see above Part 3.1.3 about the limitations of bringing a claim before the collective com-
plaints mechanism of the ECSR.

192 See above, note 91, p. 14.



the best option. For example, where the case requires the government to mod-
ify or create a regulatory environment that is more conducive to the realisa-
tion of the right in question, individual judgments almost necessarily impact
non-litigants as well.’®® Decisions brought in individual complaints can also
have effects on non-litigants when litigants sue for (de facto) non-excludable
goods (e.g. higher quality care in a hospital or a handicap access ramp in a
school).’* In such cases, it might be more efficient to bring an individual com-
plaint for a number of reasons.

First, a collective complaint may be more cumbersome and costly in terms of col-
lection and presentation of evidence and making sure the interests of each of the
litigants is aligned. It may be logistically simpler to file an individual complaint.

Secondly, arguably individual complaints can bring concrete and tangible
issues into focus allowing both the adjudicating body and the state to under-
stand more clearly how particular circumstances may or may not violate legal
obligations and focussing, in the event of a violation on providing relief to an
individual.**> This is particularly important in jurisdictions where courts are
traditionally wary of intervening in what are perceived to be areas of policy.
Remedying collective complaints often requires an adjudicator to encroach on
what they consider to be matters of state policy. Adjudicators may be more
open both to finding a violation and to granting a remedy to an individual. And
judgments providing specific relief to certain individuals are also likely to be
easier to enforce against a reluctant government.'*

Finally, of course, individual complaints should be filed where the aim of the
litigator is not a change in law or policy but a direct enforcement of the client’s
rights as an individual.'®” In many cases, especially in common law jurisdictions,
this may in turn have wider implications.!%®

However, there is an important note of caution for litigators looking to bring an
individual claim. It is crucial to ensure that the litigation does not risk resulting
in sharper inequality. Ferraz, whose research focuses on the right to healthcare
in Brazil, has been very critical of the impact of individualistic ESR jurisprudence
in Brazil. He has persuasively argued:

193 Ibid, p. 11.
194 Ibid, p. 13.
195 Bedford, V.,, “Working Paper No. 2: Complaints”, International Council of Voluntary Agencies, 2011.

196 In Europe states tend to comply with decisions of the ECtHR more than those of the ECSR. The levels
of ratification of the RESC are also lower than the ECHR. For an analysis of the ECSR procedure, see
Novitz, T.A., “Are Social Rights Necessarily Collective Rights? A Critical Analysis of the Collective Com-
plaints Protocol to the European Social Charter” European Human Rights Law Review, Vol. 1, 2002,
pp. 50-66.

197 See above, note 194.
198 See above, note 91, p. 10.
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1. when pushed to enforce some social rights assertively, courts
have a tendency (and an incentive) to misinterpret these rights
in an absolutist and individualistic manner;

2. such interpretation unduly favours litigants (often a privileged
minority) over the rest of the population;

3. given that state resources are necessarily limited, litigation is likely
to produce reallocation from comprehensive programs aimed at
the general population to these privileged litigating minorities.*°

He cites, in particular, a number of right to health cases in which relatively
wealthy individual litigants have asserted a right to relatively niche and expen-
sive treatments under the right to health, which, as Ferraz argues, resultin a real-
location of resources away from other health programmes aimed at the broader,
less privileged, population.?® A further example of an anti-poor outcome is the
Canadian Supreme Court’s decision in Chaoulli?** The court held that it was
unconstitutional to prohibit claimants who could afford it from accessing private
health insurance where there were deficiencies in the public health system.?’2
Arguably, if equality considerations are at the centre of the considerations for
the selection of cases and are then incorporated in the substantive arguments
before the court both in relation to the alleged violations and the appropriate
remedies, anti-poor outcomes could be prevented.

Accordingly, it is clear that one type of claim is not necessarily better than
the other and a lot will depend upon the circumstances of the case. But litiga-
tors taking individual claims will need to be particularly aware of the type of
social transformation they are seeking to achieve and the risk of the litigation
achieving the opposite, particularly where a favourable decision has budget-
ary implications.

3.4.2 Claiming Violation of the Right to Equality
As Part 1 identified, the right to equality is:

[T]he right of all human beings to be equal in dignity, to be treated
with respect and consideration and to participate on an equal basis
with others in any area of economic, social, political, cultural or
civil life. All human beings are equal before the law and have the
right to equal protection and benefit of the law.**

199 Ferraz, O., “Harming the Poor through Social Rights Litigation: Lessons from Brazil”, Texas Law Review,
Vol. 89, 2011, p. 1646.

200 Ferraz, O., “The Right to Health in the Courts of Brazil: Worsening Health Inequities?”, Health and Human
Rights Journal, Vol. 11, No. 2, 2009, pp. 33-45.

201 Chaoulli v Quebec (Attorney General) [2005] 1 SCR 791.
202 For more discussion of this case see 3.7 below.

203 See above, note 41, Principle 1.



The right creates an obligation, amongst other things, not to design pro-
grammes that deliver ESRs in a manner that impacts adversely on some people
unless there is a good justification for that adverse impact. Potential claim-
ants are those who suffer an adverse impact as a result of a failure to uphold
this obligation by the person against whom their claim may be brought. Any
individual who is not treated equally before the law or has not received equal
protection and benefit of the law, is a potential claimant and should be entitled
to bring a claim before the courts either alone or as part of a group, alleging a
violation of their right to equality. There is no requirement that the individual
can identify with a particular group. Defined as a potential claimant only as a
result of suffering an adverse impact, equality claims are of particular value
where a person or group is marginalised and/or impoverished but which may
not fall within a clearly definable “protected characteristic” for the purpose of
anti-discrimination law. This value will be discussed in more detail in the dis-
cussion of jurisprudence in which the courts have required positive action to
be taken to protect the ESR of certain impoverished individuals in South Africa
and elsewhere.?%*

Although any individual who has been adversely impacted may be a possible
claimant, there is an important strategic point for litigators who have not yet iden-
tified their claimant(s). It may not always be advantageous to pick claimants with
the aim of encapsulating every person who may be adversely impacted. Brinks
has argued that “limiting ESR claims to those that can be satisfied with perfect
equality” would be “problematic” and “overly limiting”.?*> Instead, recognising
that the “ratchet effect” discussed above means that once one group receives a
service it may later be possible to argue for an extension of that service to others
on equality grounds, strategic litigators may in some cases serve long term social
transformation by, in the short term, seeking realisation of the ESR in relation to a
smaller but particularly sympathetic group of claimants. Brinks suggests that the
South African case of Minister of Health v Treatment Action campaign (TAC), which
related to the provision of anti-retroviral drugs to HIV-positive mothers to prevent
mother-to-child transmission, may be one such example.

Pregnant mothers and their unborn children are a sympathetic group and so
focusing on the effect of the limited government programme on those women
was more likely to be effective than identifying its exclusion of sex workers or
intravenous drug users for example. As Brinks posits:

[1]t is often the case that we only notice how unjust it is to deprive
someone of something when we sympathise with them but then
basic justice takes over when we can'’t find a rational basis to dis-
tinguish less sympathetic ones.?°

204 See 3.5.4 below.

205 Brinks, D., unpublished comments provided at Expert Roundtable on Using Equality Law to Advance So-
cio-Economic Rights on 6 June 2013.

206 Ibid.
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Of course, this strategic consideration must be made with caution. ESR claims
which have the potential to worsen the position of the poorest and most vul-
nerable, rather than leave it unchanged, are to be avoided.?’” But where no such
worsening is likely, bringing an ESR claim on behalf of a sympathetic group and
later seeking to extend the right upheld by a successful judgment in that case to
less sympathetic groups, may be more likely to succeed than an initial claim for
the ESRs of the unsympathetic groups.

3.4.3 Claiming Discrimination

Identifying whether a person has a non-discrimination claim is less straightfor-
ward. The right to be free from discrimination does not render every difference
in treatment or unequal situation unlawful. It treats as suspect only those differ-
ences in treatment which are linked to a prohibited “ground” of discrimination.
Before bringing such a claim it is necessary to consider the extent to which the
potential individual claimant or group of claimants’ complaints relate to one or
more protected characteristics. The Declaration of Principles on Equality iden-
tifies an extensive list of grounds on which discrimination must be prohibited:

[R]ace, colour, ethnicity, descent, sex, pregnancy, maternity, civil,
family or carer status, language, religion or belief, political or other
opinion, birth, national or social origin, nationality, economic sta-
tus, association with a national minority, sexual orientation, gen-
der identity, age, disability, health status, genetic or other predispo-
sition toward illness or a combination of any of these grounds, or on
the basis of characteristics associated with any of these grounds.**®

[t goes on to state that:

Discrimination based on any other ground must be prohibited

where such discrimination

i. causes or perpetuates systemic disadvantage;

ii. undermines human dignity; or

iii.adversely affects the equal enjoyment of a person’s rights and
freedoms in a serious manner that is comparable to discrimina-
tion on the prohibited grounds stated above.

Discrimination must also be prohibited when it is on the ground of
the association of a person with other persons to whom a prohib-
ited ground applies or the perception, whether accurate or other-
wise, of a person as having a characteristic associated with a pro-
hibited ground.**®

207 See the critique of the use of ESR claims to benefit the rich over the poor expounded by Ferraz, above, note
199, pp. 33-45.

208 See above, note 41, Principle 5.
209 Ibid.



Litigators must identify whether the ground or grounds of discrimination in a par-
ticular scenario are recognised as “prohibited” under applicable discrimination
provisions. In this regard, it is notable that the extent to which discrimination on
the above mentioned grounds is prohibited in binding international, regional and
national law varies to a significant degree. Article 2(1) and Article 26 of the ICCPR
and Article 2(2) of the ICESCR prohibit discrimination on grounds of race, colour,
sex, language, religion, political or other opinion, national or social origin, prop-
erty and birth - all of which are grounds which are commonly identified in other
discrimination provisions at an international, regional and national level. Discrim-
ination on grounds of disability, age and sexual orientation is also becoming more
commonly explicitly prohibited in legislation or is being read into existing provi-
sions.?!? Litigators should bear in mind that, the lists of grounds in the ICCPR and
the ICESCR and many other regional and national documents, are non-exhaustive.
For example, the ICCPR and the ICESCR provide that there should not be discrim-
ination based on any “other status”, and the HRC and the CESCR have identified
certain characteristics as covered through “other status”!! Again, the approach to
whether the list of grounds is fixed or non-exhaustive varies.

The remainder of this section focuses in detail on the potential claimants in a
discrimination claim and is split into three parts. First, it examines the use of
some of the grounds of discrimination more commonly recognised expressly in
international treaties and regional and national laws. Secondly, it explores the
extent to which discrimination on grounds of “socio-economic status” or an
analogous status may be prohibited. Finally, it discusses the tensions which arise
when considering whether to approach an issue from the position of a vulnera-
ble group whose common characteristic is widely recognised as one on the basis
of which discrimination is prohibited (e.g. race) as opposed to seeking to rely on
characteristics that are less accepted but, in some cases, more accurately related
to the issue in question such as that of poverty or socio-economic status.

Effective Use of a Traditional Ground of Discrimination

The list of characteristics commonly recognised as “protected” in non-discrimi-
nation law has expanded over the last forty years and there is a variance across
jurisdictions as to the extent of a particular ground’s explicit inclusion within
anti-discrimination laws. This section explores the possibility of advancing ESRs
for groups identifiable by some of the more commonly recognised explicit grounds
of discrimination, namely sex, race and disability. These grounds have been iden-
tified to have a particularly notable impact on the likely socio-economic position
of an individual. However, it is important to emphasise at the outset that other
grounds may be relevant in a given context. For example, in a number of jurisdic-

210 See, for example, Toonen v Australia, Comm. No. 488/1992, UN Doc. CCPR/C/50/D/488/1992, in which
the HRC determined that sexual orientation was a prohibited ground.

211 The CESCR has recognised disability, age, nationality, marital and family status, sexual orientation and
gender identity, health status, place of residence and economic and social situation. For more detail see
CESCR, above, note 42, Paras 27-35. The HRC has, amongst others, has stated that marital status is a
protected ground under “other status” in Danning v the Netherlands (Communication No. 180/1984), UN
Doc. CCPR/C/0OP/2 at 205 (1990); and Sprenger v the Netherlands (Communication No. 395/1990), UN
Doc. CCPR/C/44/D/395/1990 (1992)).
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tions social and economic benefits are often distributed according to age. Further-
more, the intersection of two or more protected characteristics may be relevant to
understanding and assessing the disadvantage suffered, e.g. where young women
or young men from particular racial groups are particularly disadvantaged.?'?

This section provides guidance on: the laws under which each of the grounds upon
which this study focuses is protected; the extent to which each ground is relevant
to an individual’s enjoyment of ESRs; the extent to which a violation of a relevant
group’s ESRs has been recognised by the courts; and some associated challenges.

Sex

Sex is one of the original grounds of discrimination identified in international
human rights law and is one of the most widely protected.?!* Accordingly, there
are many possible avenues for a claim of sex discrimination.

All the key international and regional conventions which contain provisions relat-
ing to non-discrimination expressly prohibit discrimination on grounds of sex.?*
Of particular note is the CEDAW. Women have historically suffered most acutely
as a result of sex discrimination and continue to be subjected to disproportionate
burdens in seeking to access ESRs. The CEDAW not only prohibits discrimination
against women (Article 2) but also obliges states parties to uphold many ESRs for
women. It provides detail of the precise nature of the state’s socio-economic obli-
gations, which include taking positive measures as and when appropriate.?'> For
example, Article 12 of the CEDAW requires states to:

[T]ake all appropriate measures to eliminate discrimination
against women in the field of health care in order to ensure, on a
basis of equality of men and women, access to health care services,
including those related to family planning.

It also makes requirements of particular positive measures for women-specific
healthcare by requiring states to:

212 Courts often remain unwilling to make findings based on “multiple discrimination” of this type, but this
is not to say the arguments should not be brought. See, for example, the Canadian decisions in Gosselin v
Attorney General of Quebec [2002] 4 SCR 429; and Withler v Canada (Attorney General) [2011] 1 SCR 396.

213 Understandings of the notion of sex and the related notion of gender have developed significantly over
the past decades. There has been a clear shift away from the notion of the sex binary, which categorises
people on the basis of whether they have been biologically determined to be a man or a woman. We
strongly support the move away from a biological focus to a social focus. We also support a move away
from the notion of a binary, recognising that some individuals identify themselves as intersex and that
some peoples’ gender identities do not accord with the biological sex which they have been given. This
section does not seek to ignore the invidious discrimination against individuals who fall outside of the
traditional sex binary. However, it focuses on the impact of sex on equality between men and women in
the enjoyment of ESRs. For this reason, references to sex inequality in this section are references to differ-
ences in enjoyment of ESRs between men and women.

214 UDHR, Article 2; ICCPR, Articles 2(1), 4(1), 24(1) and 26; ICESCR, Article 2(2); CEDAW, Article 2; CRC,
Article 2(1); ICMW, Articles 1(1) and 7; ACHPR, Article 2; ACHR, Article 1(1); ECHR, Articles 1 and 14; and
ESC, Article E.

215 See for example, Article 10 with regard to education, Article 12 with regard to health and Article 14 in
relation to social security.



[E]nsure to women appropriate services in connection with preg-
nancy, confinement and the post-natal period, granting free ser-
vices where necessary, as well as adequate nutrition during preg-
nancy and lactation.?'®

In many jurisdictions women (and men) also have recourse to specific national
laws which prohibit sex discrimination, both by the state and by private actors in
the provision of public services and in employment.?'” Accordingly, people who
have suffered sex discrimination in their enjoyment of an ESR may have both a
claim against the state itself and a civil claim against a private actor.

The Link between Sex and Socio-Economic Situation: The link between a per-
son’s sex and their socio-economic situation has been widely researched and
discussed.?’® As Fredman explains, not only are women more likely to live in
poverty than men, but “gender inequality specifically shapes women'’s expe-
rience of poverty”.?’? The nature and extent of the link, and the reasons for it,
vary from jurisdiction to jurisdiction. But two key causes can be identified. First,
Liebenberg, discussing South Africa, explains that “women bear a dispropor-
tionate burden” of work such as caring for children and the elderly and carrying
out tasks “associated with keeping households and extended families going”, a
burden “which is exacerbated when the State cuts or fails to provide basic social
services such as potable water, health care, good and accessible school facilities
and social security”?? So long as society differentiates between the roles that
men and women play within the family and in society such that women care for
the home and family, women will be disproportionately negatively impacted by
the inadequate provision of social services.

Secondly, women may have specific needs which have often not been taken into
account when designing a particular social service. This means that existing
social provisions may be available to all and, on their face, appear to fulfil a given
ESR, but be constructed in a way which leaves women systematically disadvan-

216 CEDAW, Article 12(1) and (2).

217 See, for example, (i) the Sex Discrimination Act, above note 110, in Australia; (ii) the Equality Act, above
note 109 and the Human Rights Act 1998 in the United Kingdom; (iii) the Equal Status Act 2000 and the
Employment Equality Act 1998 in Ireland; (iv) the Promotion of Equality and Prevention of Unfair Dis-
crimination Act No. 4 2000 in South Africa; (v) the Canadian Human Rights Act 1985 and the Canadian
Bill of Rights 1960; (vi) the Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution
and the Civil Rights Act 1964 in the United States; (vii) the Constitution of India under Articles 14-18
“Right to Equality”; and (viii) the Brazilian Constitution under Article 5(1).

218 See, for example, the United Nations online resource centre for Gender Equality and the Empowerment
of Women (WomenWatch) for different information and resources on the thematic issue of women and
poverty, available at http://www.un.org/womenwatch/directory/women_and_poverty_3001.htm; Mc-
Lanahan, S.C., Sgrensen, A. and Watson, D., “Sex Differences in Poverty - 1950-1980", Signs, Vol. 15, No.
1, 1989, pp. 102-122; Krishnaji, N., “Poverty and Sex Ratio - Some Data and Speculations”, Economic and
Political Weekly, Vol. 22, No. 23, 1987, pp. 892-897; Brodsky, G. and Day, S., “Beyond the Social and Eco-
nomic Rights Debate: Substantive Equality Speaks to Poverty’, Canadian Journal of Women and the Law,
Vol. 14, 2002, pp. 184-219; and Fredman, S., “Engendering Socio-Economic Rights’, South African Journal
of Human Rights, Vol. 25, Part 3, 2009.

219 See Fredman, S., above, note 217, p. 412.
220 See above, note 53, p. 208.
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taged. For example, given the biological differences between men and women,
women will have specific healthcare needs which men do not have. A health
system which provides adequate healthcare for men but has been constructed
without the specific needs of women in mind, may fall short of meeting the right
to health of women but not men. As Fredman explains:

[S]imply extending socio-economic rights to women is not suffi-
cient. This does little to address the gendered nature of social insti-
tutions and structures. Instead, socio-economic rights should be
‘engendered’ or infused with substantive gender equality.*!

Case Law: Sex Discrimination in Relation to Socio-Economic Rights: An examina-
tion of the substantial jurisprudence relating to sex discrimination in the enjoy-
ment of ESRs reveals precedent both for the requirement that both men and
women must have access to social services (the equal treatment model, or “for-
mal equality”) and for the requirement to take certain special measures in the
provision of services to recognise the specific requirements of women (“sub-
stantive equality”). Litigators may wish to draw on the following examples.

221 See Fredman, S., above, note 217, p. 410.



In Focus: Gender Discriminatory Social Security Laws

A number of cases demonstrate that whilst courts remain reticent to
require states to provide progressive social security systems, they seem
more willing to hold that, where a state already provides a particular
social security benefit, that benefit must be available on an equal basis
regardless of the sex of the individual in question. A number of cases
arose in European jurisdictions against a backdrop of historic national
social security schemes which were premised on an assumption that
married women were dependent on/“kept” by their husbands and that
this meant they did not require the same access to social security as
their husbands. The jurisprudence is clear that such a differentiation
constitutes unlawful sex discrimination.

Adjudicating Body: Human Rights Committee
Case: Zwaan-de Vries v The Netherlands, Comm. No. 182/1984, UN Doc.
CCPR/C/OP/2, 9 April 1987.

Under a social security law in the Netherlands, social security benefits
for the long-term unemployed were not available to married women
who were not the “breadwinner” in their family, albeit the benefits
were available to married men regardless of whether or not they were
the “breadwinner”.

The Committee noted that Article 26 of the ICCPR which guarantees
equality, “prohibits discrimination in law or in practice in any field reg-
ulated and protected by public authorities” including the regulation of
social security provision. It identified that:

[W]hat is at issue is not whether or not social security should be
progressively established in the Netherlands but whether the legis-
lation providing for social security violates the prohibition against
discrimination contained in article 26.

The Committee noted that, under the Netherlands Civil Code, spouses
have equal rights and obligations regarding their joint income but
that the Unemployment Benefits Act differentiated between spouses,
requiring married women but not married men to prove that they were
the “breadwinner” to be eligible. The Committee held this differenti-
ation to be unreasonable and a violation of Article 26 on the grounds
that it constituted sex discrimination.

Comment: This case demonstrates the Committee’s willingness to find
a violation of the right to equality where social security laws contain
outdated discriminatory provisions stemming from historical pre-
sumptions about the roles of men and women within a family unit.
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In Focus: Women'’s Healthcare

There are a number of decisions identifying that a failure to provide for
the specific healthcare needs of women will constitute discrimination
in relation to the provision of healthcare.

Adjudicating Body: Committee on the Elimination of Discrimination
Against Women

Case: Alyne da Silva Pimentel v Brazil, Comm. No. 17/2008, UN Doc.
CEDAW/C/49/D/17/2008, 25 July 2011.

Ms Pimentel died of complications resulting from her pregnancy after
a health centre in Brazil failed to provide for appropriate and timely
access to emergency obstetric care. Her death could have been pre-
vented if the health centre had diagnosed and treated her intrauterine
foetal death.

The Committee stated that “[t]he lack of appropriate maternal health
services in the State party that clearly fails to meet the specific, distinc-
tive health needs and interests of women” constitutes discrimination
under Article 2 of the CEDAW together with violations of some other
substantive provisions. Furthermore, the Committee stated that “the
lack of appropriate maternal health services has a differential impact
on the right to life of women”.

Alluding to the structural inequality against women in the financing of
Brazil’s health programmes, the Committee stated that:

Brazil’s health policies need to be backed up by adequate funding
which is equitably allocated: although 10 per cent of Government
spending is dedicated to health, spending on maternal health is min-
imal in comparison to other programmes. (Para 5.8)

Comment: The Committee is unequivocal that a failure to provide a
service which is inherently for women only, adequate maternal health-
care, constitutes discrimination as it fails to acknowledge needs spe-
cific to women.

Challenges: There is clear evidence of the relationship between sex and disad-
vantage in access to particular social and economic services and there is reason
for optimism as to the possibilities for successfully challenging sex discrimina-
tory lack of enjoyment of ESRs. However, beyond the medical context, in which
the impact of the biological differences between men and women have a particu-
lar resonance, it is unclear to what extent courts are ready to recognise that the
need for substantive equality between men and women requires certain positive



actions to correct embedded disadvantage for women in the enjoyment of ESRs.
In general, in the European jurisprudence on differential social security benefits
for men and women, the courts have interpreted the equal treatment of men
and women as requiring formal equality, i.e. that men and women of comparable
status should receive the same level of social security benefit.2?? This is of course
useful where the characteristic of sex is entirely irrelevant. However, as Wesson
paraphrasing Fredman notes: “What formal equality fails to recognise (...) is that
it is only in certain contexts that such characteristics are irrelevant”.?*® It may
be more challenging to bring a claim that a certain group, e.g. men, women or
intersex persons, require additional support in relation to an ESR where the link
between access to the right and their sex is based on practical realities rather
than biology.?** Reliance on some of the reasoning from the health-related juris-
prudence may prove more useful than that from the social security cases, in
helping to bolster an argument for the need for measures to achieve substantive
equality between men and women.

Race

Race discrimination is one of the original grounds of discrimination identified in
international human rights law.??® There are many potential avenues for a claim
of race discrimination as it is the most widely prohibited form of discrimination.
All the key international and regional conventions which contain provisions
relating to non-discrimination expressly prohibit discrimination on grounds of
race.??® Much of the current law around the prohibition of discrimination devel-
oped during the civil rights movement in the United States, a time during which
widespread racial segregation and entrenched racial prejudice was beginning to
be seen to be invidious and in need of eradication.

222 This is perhaps due to the formulation of the requirement of the “equal treatment of men and women”
in Council Directive 79/7 /EEC of 19 December 1978. For other European examples, please see Emmott v
Minister for Social Welfare and Attorney General, Case C-208/90; Van Cant v Rijksdienst voor pensioenen,
Case C-154/92; and The Queen v Secretary of State for Social Security, ex parte John Henry Taylor, Case
C-382/98.

223 See above, note 64, p. 76.

224 For example, in an environment where girls are culturally prohibited from walking to school or taking
public transport but boys are not, would the right to education require the state to provide transport for
girls in order that they could attend school? It would amount to the provision of a benefit only to school
children of a certain sex. A litigator may argue that this is positive action which is required as a result of
the structural inequality faced by girls in the society. But litigators may find this to be a harder case to
bring as it relates to structural inequality rather than biological difference.

225 The notion of racial discrimination is treated in different ways in different international instruments.
Article 1(1) of the ICERD defines racial discrimination as discrimination on the basis of “race, colour,
descent, or national or ethnic origin”. The CERD has explained that, for the purposes of the ICERD, “de-
scent” includes “caste and analogous systems of inherited status” (see General Recommendation No. 29:
Discrimination Based on Descent, UN Doc. A/57/18 at 111, 2002, Preamble). These various subcategories
have their own very specific characteristics and the particular nature of the discrimination in a given case
which broadly falls within this definition of “race” should be carefully considered. However, the subcate-
gories share similar implications in relation to the bases on which a particular group is likely to be disad-
vantaged in the enjoyment of its economic and social rights. For this reason, this report considers “race”
in the sense it is considered by the CERD as a broad umbrella term for many categories of discrimination.

226 UDHR, Article 2; ICCPR, Articles 2(1), 4(1), 24(1) and 26; ICESCR, Article 2(2); CRC, Article 2(1); ICMW,
Articles 1(1) and 7; ACHPR, Article 2; ACHR, Article 1(1); and ECHR, Articles 1 and 14; and ESC, Article E.
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Particularly detailed protection is afforded under the ICERD. The Convention
requires state parties to prohibit all forms of racial discrimination and, amongst
other things, to ensure the enjoyment for all, regardless of race, of economic,
social and cultural rights, in particular:

i. The rights to work, to free choice of employment, to just and
favourable conditions of work, to protection against unemploy-
ment, to equal pay for equal work, to just and favourable remu-
neration;

ii. The right to form and join trade unions;

iii. The right to housing;

iv. The right to public health, medical care, social security and
social services;

v. The right to education and training;

vi. The right to equal participation in cultural activities.?*’

As mentioned above, the CERD, responsible for reviewing state compliance with
the ICERD, is also mandated to hear individual complaints against states that
have recognised its competence to do so0.?2® This provides a valuable method
of redress for race discrimination in enjoyment of the above-mentioned ESRs
where such protection is not afforded in national law. However, in many jurisdic-
tions individuals also have recourse to specific national laws which prohibit race
discrimination, both by the state and by private actors, in the provision of public
services and in employment.??® Accordingly, people who have suffered race dis-
crimination in their enjoyment of an ESR may have both a claim against the state
itself and a civil claim against a private actor.

Link between Race and Socio-Economic Situation: In many jurisdictions, the link
between income poverty, race and a lack of access to social and economic ser-
vices has been researched and reported.?*° Race discrimination continues to be
widespread, albeit to varying degrees and in different forms across jurisdictions.
In some parts of the world, it is so invidious that being amongst the most impov-

227 1CERD, Article 5(e).
228 Ibid, Article 14.

229 See for example, (i) the Equality Act, above note 109 and the Human Rights Act, above note 216, in the
United Kingdom; (ii) the Equal Status Act, above note 216, and the Employment Equality Act, above note
216, in Ireland; (iii) the Promotion of Equality and Prevention of Unfair Discrimination Act, above, note
216, in South Africa; (iv) the Canadian Human Rights Act, above, note 216, and the Canadian Bill of Rights,
above, note 216; (v) the Equal Protection Clause of the Fourteenth Amendment, above, note 216 and the
Civil Rights Act, above, note 216 in the United States; (vi) the Constitution of India under Articles 14-18
“Right to Equality”; (vii) the Brazilian Constitution under A 5(1); and the Brazilian Racial Equality Statute
established by Federal Law No. 12.288/2010.

230 See for example, The Henry J. Kaiser Family Foundation, “Poverty Rate by Race/Ethnicity in the United
States for the period 2010-2011", available at: http://kff.org/other/state-indicator/poverty-rate-by-ra-
ceethnicity/; Leibbrandt, M. et al,, “Trends in South African Income Distribution and Poverty since the
Fall of Apartheid”, OECD Social, Employment and Migration Working Papers, No. 101, 2010; and Institute
for Applied Economic Research (IPEA), “Poverty Rate by Race in Brazil for the period 1995-2009” (ta-
ble 10.10) (in Portuguese), available at http://www.ipea.gov.br/retrato/indicadores_pobreza_distribui-
cao_desigualdade_renda.html. For the situation in the UK, see Barnard, H. and Turner, C., Poverty and
Ethnicity: a review of evidence, Joseph Rowntree Foundation, 2011.; and Rao, J., “The Caste System: effects
on poverty in India, Nepal and Sri Lanka”, Global Majority E-Journal, Vol. 1, No. 2, 2010, pp. 97-106.


http://www.ipea.gov.br/retrato/indicadores_pobreza_distribuicao_desigualdade_renda.html
http://www.ipea.gov.br/retrato/indicadores_pobreza_distribuicao_desigualdade_renda.html

erished sections of society is synonymous with belonging to a particular racial
or ethnic minority group.

Case Law: Race Discrimination in Relation to Socio-Economic Rights: Race dis-
crimination is treated particularly seriously by the courts and any evidence of
socio-economic policies which are based on racial prejudice may be quickly
found to be a violation.

In Focus: Racial Segregation in US Schools

The seminal case on racially discriminatory access to ESRs is the case
of Brown v Board of Education which went before the US Supreme Court
in 1954.

Adjudicating Body: US Supreme Court
Case: Brown v Board of Education of Topeka 347 U.S. 483 (1954).

In Brown the court was required to consider whether segregation of
children in public schools on the basis of race violated the equal protec-
tion of the laws afforded under the Fourteenth Amendment of the U.S.
Constitution, even in cases where the physical facilities were substan-
tially equal. The case was brought by a number of black children who
wanted to be granted admission to schools in their local community on
a non-segregated basis.

In finding a violation of the Fourteenth Amendment, the Supreme Court
overturned the “separate but equal” doctrine of the time under which
equality between the races was said to exist when they were accorded
substantially equal facilities, even if they were separate.

The Court examined the psychological effects of segregation in public
education upon black children, noting that separation on the basis of
race:

[G]enerates a feeling of inferiority as to their status in the commu-
nity that may affect their hearts and minds in a way unlikely ever
to be undone. The impact is greater when it has the sanction of the
law, for the policy of separating the races is usually interpreted
as denoting the inferiority of the negro group. A sense of inferior-
ity affects the motivation of a child to learn. Segregation with the
sanction of law, therefore, has a tendency to [retard] the educa-
tional and mental development of negro children and to deprive
them of some of the benefits they would receive in a racial[ly] inte-
grated school system. (p. 494)
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In Focus: The Roma Cases

There has been a series of judgments against a number of European
states in which the adjudicating bodies have found that the Roma have
been discriminated against in regard to their rights to housing, health
and education.* The discrimination has been found to be both direct,
discrimination in an explicit and stigmatising manner, and through a
failure by the state to take positive measures to account for the Roma’s
particular vulnerability as “a specific type of disadvantaged group and
vulnerable minority” requiring “special protection” whose needs and
different lifestyle should be given “special consideration”.**

Adjudicating body: European Committee of Social Rights

Case: Centre on Housing Rights and Evictions (COHRE) v France, Com-
plaint No. 63/2010, 28 June 2011 and European Roma and Travellers
Forum (ERTF) v France, Complaint No. 64/2011, 24 January 2012.

In two cases brought between 2010 and 2011, COHRE and the ERTF
respectively claimed that Roma and Travellers from Romania and Bul-
garia suffered systematic discrimination in France with regard to their
right to housing. They claimed a violation because of: the groups’ inse-
cure housing situation; the fact that they were being forcibly evicted
from their homes and “voluntarily” sent back to Romania; and their dif-
ficulties acquiring social and housing benefits.

In both cases, France was accused of violating Article 16 (the right of the
family to social, legal and economic protection), Article 19(8) (the right of
migrant workers and their families not to be expelled) and Article 31 (the
right to housing) and Article E (non-discrimination) of the RESC.

In the ERTF case, quoting the ECtHR, the Committee noted that:

Discrimination on account of one’s actual or perceived ethnicity is
a form of racial discrimination (...). Racial discrimination is a par-
ticularly invidious kind of discrimination and, in view of its perilous
consequences, requires from the authorities special vigilance and a
vigorous reaction.

In considering the discrimination element of the claim, it went on:
“human difference should not only be viewed positively but should also
be responded to with discernment in order to ensure real and effective
equality”. (Para 40)

Article E not only prohibits direct discrimination but also all forms of
indirect or systemic discrimination. Discrimination may in fact also
arise by failing to take due and positive account of all relevant dif-
ferences or by failing to take adequate steps to ensure that the rights



and collective advantages that are open to all are genuinely acces-
sible by and to all (...) Systemic discrimination can be understood as
legal rules, policies, practices or predominant cultural attitudes, in
either the public or private sector, which create relative disadvan-
tages for some groups, and privileges for other groups. (Para 41)

In both cases the Committee unanimously found that there had been a
catalogue of discriminatory violations of rights of the Roma and Travel-
lers by France. Amongst others, in the ERTF case, France’s administra-
tive decisions ordering the Roma to leave the country directly discrim-
inated against the Roma, targeting them. The decisions had also failed
to examine their personal circumstances and were disproportionate.
(Para 66)

Comment: The cases highlight the ongoing invidious discrimination
faced by the Roma and Travellers with regard to enjoyment of the right
to housing in France. They also demonstrate that not only will direct
discrimination against such groups be unacceptable but that states
must ensure that, in making decisions regarding social rights, particu-
lar consideration of the specific needs of certain ethnic minority groups
be taken into account. The Committee was able to draw not only on its
own jurisprudence on the strict approach taken to racial discrimina-
tion but also the developed jurisprudence of the ECtHR in this regard.

*  Itis noteworthy that these cases are a good example of the potential for stra-
tegic litigation to be used to foster change. The cases largely exist thanks to
the European Roma Rights Centre being a very active strategic litigator. For
information about Roma cases where discrimination was found in relation to
ESRs, see www.errc.org.

** ECSR, European Roma and Travellers Forum (ERTF) v France, No.64/2011, Para
24, quoting ECtHR in Orsus and Ors v Croatia, (Application No. 15766/03), 16

March 2010, Para 147, 148.

The above examples are not unique and litigators seeking to claim that there
has been racial discrimination against an ethnic group in relation to the enjoy-
ment of ESRs are advised to consider the significant jurisprudence of the ECSR
together with a number of useful cases from other jurisdictions on this issue.?!

Importantly, litigators have a large number of precedents to draw from on the
subject of race discrimination in the enjoyment of an ESR in which courts have

231 See for example, on housing ECSR, Centre on Housing Rights and Evictions (COHRE) v Italy, Complaint
No. 58/2009, 25 June 2010; ESCR, Centre on Housing Rights and Evictions (COHRE) v Croatia, Complaint
No. 52/2008,22 June 2010; ECSR, International Movement ATD Fourth World v France, Complaint No.
33/2006, 5 December 2007; and CERD, Ms. L. R. et al. v Slovakia, Communication No. 31/2003, UN Doc.
CERD/C/66/D/31/2003, 10 March 2005. On health, see ECSR, European Roma Rights Centre v Bulgaria,
Complaint No. 46/2007, 3 December 2008.
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been willing to consider not only a lack of formal equality between different eth-
nic groups residing within a state, but also to identify the substantive inequality
faced by some groups. Courts and other adjudicating bodies have proved willing
to hold states to account for failing to take positive measures in recognition of
the specific needs of particular groups.

Disability

In the earlier international human rights treaties, the right to non-discrimi-
nation did not explicitly include disability as a protected ground.?*>* However,
disability is now widely accepted to be a protected ground. International
law recognises the specific needs of people with disabilities and provisions
detailing the rights of people with disabilities are arguably some of the most
progressive within equality law. There are a number of international and
regional conventions which can be used as the basis for claims before the
courts of discrimination on grounds of disability in ESR cases.?*® Most nota-
bly, the CRPD contains detailed provisions setting out the specific rights of
people with disabilities in the enjoyment of ESRs, identifying the particular
aspects of their rights to an education,?** the highest attainable standard of
health,?®> and to adequate standard of living and social protection.??® The
CRPD requires states to take various positive measures to accommodate the
needs of people with disabilities.

The need to provide special measures in order for people with disabilities to be
able to equally participate in society is also recognised in a variety of ways in a
number of regional instruments. For example, Article 15 of the European Social
Charter states that “the effective exercise of the right to independence, social
integration and participation in the life of the community” of people with disa-
bilities requires, among other things, that the state undertake:

[T]o promote their full social integration and participation in the
life of the community in particular through measures, including
technical aids, aiming to overcome barriers to communication and
mobility and enabling access to transport, housing, cultural activi-
ties and leisure.”’

232 Persons with disabilities are defined by Article 1 of the CRPD to “include those who have long-term phys-
ical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder
their full and effective participation in society on an equal basis with others”.

233 For a useful list of the key international conventions and other documents relating to the rights of people
with disabilities please see http://www.un.org/esa/socdev/enable/disovlf.htm.

234 CRPD, Article 24.
235 Ibid, Article 25.
236 Ibid, Article 28.
237 ESC, Article 15(3).



Article 18 of the ACHPR notes that “the disabled shall (...) have the right to spe-
cial measures of protection in keeping with their physical or moral needs”?3®
and the Inter-American Convention on the Elimination of All Forms of Discrim-
ination Against Persons With Disabilities notes that people with disabilities
require “special attention” and that states must “adopt the legislative, social,
educational, labour-related, or any other measures needed to eliminate dis-
crimination against persons with disabilities and to promote their full integra-
tion into society”.?*

Some earlier conventions do not explicitly recognise “disability” as a protected
ground of discrimination. However, in many cases it has now been read into the
discrimination provision. For example, Article E of the RESC has been held by the
ECSR to protect people on grounds of their disability.?*

Link between Disability and Socio-Economic Situation: As the Supreme Court of
Canada has identified, the “true characteristics” of people with disabilities:
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[A]ct as headwinds to the enjoyment of society’s benefits (...) Exclu-
sion from the mainstream of society results from the construction
of a society based solely on ‘mainstream’ attributes to which the
disabled will never be able to gain access.**!

Cultural attitudes mean that persons with disabilities continue to be subjected
to individual prejudice when seeking to access social services. They also often
suffer as a result of misplaced assumptions as to their inability to exercise the
same rights as people without disabilities.?*? Crucially, there are many structural
barriers to their equal access to services which come about through a misunder-
standing of their needs or, often, a failure to consider those needs at all. From
segregation in schooling systems, the provision of inaccessible services such
as housing and public transport and workplace environments and procedures
which fail to take account of the specific needs of employees with disabilities,
it is perhaps unsurprising that persons with disabilities have been found to be
overrepresented amongst the lowest socio-economic strata of society.

Case Law: Disability Discrimination in Relation to Socio-Economic Rights: The
extent of the obligations under equality law to take positive measures in rela-
tion to people with disabilities, outlined above, has resulted in a large number
of cases which illustrate that equality law can be useful in advancing the ESRs of
people with disabilities, but that it contains challenges.
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238 ACHPR, Article 18(4).

239 Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons With Dis-
abilities, Preamble and Article III(1).

240 ECSR, Autism-Europe v France, Complaint No.13/2000, 4 November 2003.
241 Eaton v Brant County Board of Education, [1997] 1 SCR 241.

242 United Nations Enable, “Overview of International Legal Frameworks for Disability Legislation” available 59
at: http://www.un.org/esa/socdev/enable/disovlf.htm.
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In Focus: Access to Education for Children with Disabilities

Determining the best method by which to achieve the right to inclu-
sive education for children with disabilities is complex as it is critical
that the particular needs of the individual child in question are met.
The general understanding of how best to achieve this has developed
significantly over the past two decades. Litigators must look to recent
and human rights compliant jurisprudence on this issue for guidance.
Such jurisprudence makes clear that courts require states to take pro-
gressive measures to ensure the right to inclusive education of children
regardless of their disabilities.

Adjudicating Body: European Committee of Social Rights
Case: International Association Autism Europe v France, Complaint No.
13/2002, 4 November 2003.

Autism Europe claimed France’s failure to improve its provision for
education of children and adults with autism put it in violation of its
responsibilities under the Charter. As 80-90% of young adults and
children with autism had no access to adequate educational services,
Autism Europe claimed France had not fulfilled the requirement to
achieve measureable progress within a reasonable time toward secur-
ing the right of education for persons with autism as effectively as for
those without autism. This, it claimed, amounted to a breach of Article
15(1) (measures to provide persons with disabilities with (...) educa-
tion) and Article 17(1) (measures designed to ensure that children and
young persons have (...) the education (...) they need) taken in conjunc-
tion with Article E (anti-discrimination provision) of the RESC.

Holding that “disability” was a ground covered by the RESC, the Com-
mittee also stated that:

[H]uman difference in a democratic society should not only be viewed
positively but should be responded to with discernment in order to
ensure real and effective equality. In this regard, the Committee con-
siders that Article E not only prohibits direct discrimination but also
all forms of indirect discrimination. Such indirect discrimination
may arise by failing to take due and positive account of all relevant
differences or by failing to take adequate steps to ensure that the
rights and collective advantages that are open to all are genuinely
accessible by and to all. (Para 52)

[t went on:
[T]he implementation of the Charter requires the State Parties to

take not merely legal action but also practical action to give full
effect to the rights recognised in the Charter. When the achievement



of one of the rights in question is exceptionally complex and par-
ticularly expensive to resolve, a State Party must take measures that
allows it to achieve the objectives of the Charter within a reasonable
time, with measurable progress and to an extent consistent with the
maximum use of available resources. State Parties must be particu-
larly mindful of the impact that their choices will have for groups
with heightened vulnerabilities as well as for others persons affected
including, especially, their families on whom falls the heaviest bur-
den in the event of institutional shortcomings.

Noting that there was a national debate going back 20 years on the
matter, the Committee found that the lack of measureable progress to
address the unacceptable and chronic shortage of educational places
for persons with autism was sufficient to amount to a violation of Arti-
cles 15(1) and 17(1) of the RESC when read alone, or in combination
with Article E. The costs involved in resolving the problem were not a
sufficient excuse for this lack of action.
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In Focus: Reasonable Accommodation by Service Providers

The concept that, in certain circumstances, in order to achieve equality
the state has a duty to make reasonable accommodation and to ensure
that private parties made it for people with disabilities in the provision
of services, has been the subject of some useful jurisprudence.* Per-
haps the following decision is the clearest illustrative example:

Adjudicating Body: Supreme Court of Canada
Case: Eldridge v British Columbia (Attorney General) [1997] 3 SCR 624.

The court was asked to consider whether the absence of interpreters for
deaf hospital patients subjected them to an increased risk of misdiag-
nosis and ineffective treatment and whether not requiring and funding
hospitals to provide such services was a violation of the right to equality
under Section 15 of the Canadian Charter of Rights and Freedoms.

In an unequivocal judgment responding to arguments that resource
limitations justified limiting funding for this service, the Court con-
cluded that “it is impossible to characterize the government’s decision
not to fund sign language interpretation as one which reasonably bal-
ances the competing social demands which our society must address”.
(Para 93)

Accordingly, the Court held that the government must rectify the situa-
tion. Itissued a declaration suspended for 6 months to give the govern-
ment time to do this. The only possible interpretation of the judgment
for the government was that it must fund the provision of sign language
interpreters for hearing impaired patients.

*  For a detailed discussion of the reasonable accommodation obligation see
3.5 below. See also ECHR, Botta v Italy (Application No. 21439/93), 24
February 1998.

Challenges: The actions which will be necessary to uphold the rights of a per-
son with disabilities vary dramatically depending on the given facts of the case.
Whilst it is clear that courts have no problem identifying that states are obliged
to take special measures for people with disabilities in order to enable them to
access social services, there are mixed results in the extent to which courts will
find that it is legitimate and proportionate, in the face of limited resources, for
a state to take special measures to take account of the particular disability of
a given individual. For example, in the UK there has been a struggle to identify
when special dispensation must be made for person with disabilities when allo-
cating limited housing stock/benefit.?*?

243 See for example, Burnip v Birmingham City Council; Trengove v Walsall MBC [2012] EWCA Civ 629.



Another difficulty for litigators in certain contexts may be that of proving that
an individual falls within the protected group. The CRPD definition of persons
with disabilities is broad. However, whilst litigators should submit that this is
the definition that should be applied by courts, the legal definition adopted var-
ies across jurisdictions and this may impact on a court’s assessment of the appli-
cability of a disability discrimination prohibition in a given case.

Nationality/Immigration Status

Citizenship remains central to most people and states’ general conception of
national rights and obligations. As a result, discrimination claims on the basis of
citizenship in accessing ESRs are likely to be of limited use. Nevertheless, although
nationality and immigration status are not explicitly identified as protected
grounds in international human rights treaties, the obligation to protect from dis-
crimination on such grounds is clear.?** And there are some limited, but important,
circumstances in which one can successfully bring a claim for discrimination on
these grounds in the realisation of ESRs. These bear consideration.

Under the ICESCR, state parties undertake that the Covenant rights will be exer-
cised “without discrimination of any kind”?** and the CESCR has interpreted this
to include a prohibition on discrimination on grounds of nationality, stating that:

The ground of nationality should not bar access to Covenant rights
(.--) [t]he Covenant rights apply to everyone including non-nation-
als, such as refugees, asylum-seekers, stateless persons, migrant
workers and victims of international trafficking, regardless of legal
status and documentation.?*¢

Likewise, the HRC, in interpreting state obligations under the ICCPR, has stated
that: “In general, the rights set forth in the Covenant apply to everyone, irrespec-
tive of reciprocity, and irrespective of his or her nationality or statelessness”?*’
While it is generally accepted in international law that it may be legitimate for
states to distinguish between citizens and non-citizens in certain strictly defined
areas such as immigration control, this must be seen as an exception to the prin-
ciple of equality and so “must be construed so as to avoid undermining the basic
prohibition of discrimination”.?*8

244 Nationality may not be one of the most traditional grounds of discrimination but it is widely recognised
and, due to its particularly strong link with a person’s economic and social situation, it merits exploration.
In some jurisdictions, e.g. the UK, nationality is considered to fall under the umbrella of “race” discrimi-
nation. We consider that a person’s nationality/immigration status, as determined by law, carries with it
some very distinct issues when it comes to their enjoyment of ESRs. For this reason, we have considered
it in isolation from other “race” discrimination.

245 ICESCR, Article 2(1).
246 See CESCR, above, note 42, Para 30.
247 See above, note 32, Para 1.

248 CERD, General Recommendation No. 30: Discrimination against Non-Citizens, UN Doc. A/59/18, 2004. For
further discussion, see the Equal Rights Trust, Unravelling Anomaly: Detention, Discrimination and the
Protection Needs of Stateless Persons, 2010, pp. 32-42.
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Link between Nationality/Immigration Status and Socio-Economic Situation: For
certain categories of immigrants, one’s nationality or immigration status may be
strongly correlated with the extent of their enjoyment of ESRs in a given juris-
diction, with access to social services continuing to be a major issue for peo-
ple who are outside of their home state or are stateless. Irregular migrants are
the most vulnerable group in this regard. For centuries, the formal structure
of societies governed by law has been dominated by the nation state, with the
nation responsible for the wellbeing and security of its citizens. Social security
and other welfare systems for the benefit of citizens have developed based on
this premise. It is commonplace for states to restrict access to social benefits to
people on the basis of their nationality of the state, leaving non-citizens unable
to access healthcare, education, housing and social security benefits on an equal
basis with citizens. Accordingly, migrants have a “special vulnerability”?* As
“strangers to society,”?** they face discrimination in many aspects of their lives
and this is particularly evident in relation to their access to their ESRs. The inter-
connectedness between nationality and access to rights is particularly stark in
relation to stateless people. If access to ESRs (and other rights) is dependent on
a person’s nationality and a person’s right to nationality has been violated, they
are denied their fundamental rights.?!

Case Law: Discrimination on Grounds of Nationality/Immigration Status in Rela-
tion to Socio-Economic Rights: In a number of cases, courts have emphasised that
discrimination on grounds of nationality will not be tolerated. Setting a high bar
for the justification of nationality-based differential treatment, the ECtHR has
on a number of occasions gone so far as to say that “very weighty reasons would
have to be put forward before it could regard a difference of treatment based
exclusively on the ground of nationality as compatible with the Convention”2%2
Mindful of the need for such “weighty reasons”, in Andrejeva v Latvia, the ECtHR
held that the state’s reasons fell short of the “reasonable relationship of propor-
tionality” despite the fact that states enjoy a “wide margin of appreciation” in
determining matters of social security.?>®

249 Grant, S., “International migration and human rights: A paper prepared for the Policy Analysis and Re-
search Programme of the Global Commission on International Migration”, 2005, p. 1.

250 Ibid, p. 2.

251 For a detailed discussion of the situation of stateless people see the Equal Rights Trust, above, note 249. In
particular, for a discussion of the rights of non-nationals and the prohibition of discrimination on grounds
of nationality, see Chapter 1.

252 See, for example, ECtHR, Andrejeva v Latvia, above, note 76, Para 87.
253 Ibid, Paras 88-89.



Example

Adjudicating Body: South African Constitutional Court
Case: Khosa and Others v The Minister of Social Development and Others
2004 (6) SA 505 (CC).

Among other claims, the applicants in the case contended that the
exclusion of all non-citizens from a number of social security schemes
(including the provision of certain child benefits and old-age grants)
was inconsistent with the state’s obligations under Section 27 (1)(c)
of the South African Constitution to provide access to social security to
“everyone” and the right to equality under Section 9 of the Constitution.

The ground of alleged discrimination was that of “citizenship” which
was not expressly recognised in the South African Constitution. How-
ever, the Court held that it was analogous to the explicitly recognised
grounds of “race, gender, sex, pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture, language and birth”?** because:

[Clitizenship is typically not within the control of the individual and
is, at least temporarily, a characteristic of personhood not altera-
ble by conscious action and in some cases not alterable except on
the basis of unacceptable costs. It is also true, as was noted in Lar-
bi-Odam, that in the South African context individuals were deprived
of rights or benefits ostensibly on the basis of citizenship, but in real-
ity in circumstances where citizenship was governed by race.*>

The court held that Section 27’s applicability to “everyone” must be
interpreted to include non-citizens.

It stated that:

[E]ven where the state may be able to justify not paying benefits to
everyone who is entitled to those benefits under section 27 on the
grounds that to do so would be unaffordable, the criteria upon which
they choose to limit the payment of those benefits (in this case citi-
zenship) must be consistent with the Bill of Rights as a whole. Thus
if the means chosen by the legislature to give effect to the state’s
positive obligation under section 27 unreasonably limits other con-
stitutional rights, that too must be taken into account. (Para 45)
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The court noted that it is necessary for the state “to differentiate
between people and groups of people in society by classification” in
order to “provide efficient and effective delivery of social services.”
(Para 53). These distinctions must be reasonable in the given context
and must not be “arbitrary or irrational” nor “manifest a naked prefer-
ence”. (Para 53)

The court held that, while there was a rational link between the citizen-
ship requirement within the social security laws under discussion and
the immigration policy it was meant to support, this was not sufficient
for such a distinction to be constitutional. Instead, the restriction of the
benefit in question to citizens had to be “reasonable”, a higher thresh-
old for the state to meet in seeking to justify the provision.

Challenges: As mentioned at the outset, there are some big challenges to over-
come if seeking to rely on a status of “nationality” or “migration status”. First, it
is not always accepted that “citizenship” or status as a “non-national” are pro-
tected under the relevant non-discrimination provision and yet many of the key
issues with regard to access to social and economic services are those faced by
non-nationals. While the case law discussed above should prove useful in coun-
tering this argument, there are other less helpful cases.

Secondly, even where nationality is recognised as a protected characteristic,
there is express acknowledgement in a number of contexts that it may be legit-
imate to discriminate on grounds of nationality in relation to the provision of
such services. Notably, the advancement of the ESRs of non-nationals in devel-
oping countries faces a particular challenge as the ICESCR expressly states that:

Developing countries, with due regard to human rights and their
national economy, may determine to what extent they would guar-
antee the economic rights recognized in the present Covenant to
non-nationals.*®

Thirdly, when ratifying the Covenant, a number of states reserved a right to dis-
criminate between citizens and “foreigners” or “non-nationals” in the provision
of certain economic and/or social services.?*’” And states who have not made
such reservations also continue to distinguish between individuals in granting
access to certain economic and social services. The justifications given for such
discrimination usually relate to the finite nature of the available resources for
the provision of the benefits and/or the desire to avoid mass immigration.

256 ICESCR, Article 2(3). It is notable that, whilst this is a challenge in relation to the position in developing
states, this acknowledgement can be used to conclude that, in other contexts, Article 2(2) of the Covenant
prohibits discrimination on grounds of nationality.

257 See, for example, ratifications by the Bahamas, Belgium and France, available at: http://treaties.un.org/
Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en.



Finally, whilst the above cases are of use in expounding on the legitimacy
or otherwise of distinctions based on nationality, they do not take a radical
approach. Courts have been cautious in the extent to which they will declare
differential access to social security benefits to non-nationals unlawful, tend-
ing to take a restrictive approach as to when they will hold that a non-national
is in a sufficiently similar situation to a citizen for the justification to receive
significant analysis. In Andrejeva v Latvia, the court was only determining
whether a failure to treat a stateless “permanently resident non-citizen” in
the same way as a citizen in relation to calculating state pension entitlements
amounted to unlawful discrimination.?*®

In Khosa, the court was careful to limit its decision to a discussion of the rea-
sonableness of a distinction between permanent residents and citizens, as
opposed to citizens and all non-citizens including temporary and irregular
migrants. There has been no case law to support an obligation under equality
law to provide social security and other benefits to all non-nationals. In Khosa,
the court’s interpretation of the scope of the state’s obligation to provide social
security benefits to non-citizens was limited. In conducting its analysis of the
state’s obligations under Section 27, the court accepted “that there are com-
pelling reasons why social benefits should not be made available to all who are
in South Africa irrespective of their immigration status”.?*® Rather than holding
that any distinction on the basis of citizenship amounted to unlawful discrim-
ination, the court drew a distinction between the legitimacy of excluding per-
manent residents and of excluding “temporary residents or illegal immigrants”
from such benefits stating that permanent residents are “in much the same
position as citizens”.?¢°
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This is perhaps understandable given the desire of states to avoid mass migra-
tion of individuals who wish to benefit from social security benefits. This is a
legitimate concern, particularly for poorer states with limited resources, who
will want to avoid being in a position where they are unable to provide basic
services to everyone. However, it means that the case-law on this ground is cur-
rently of limited value to litigators seeking to compel a state to provide basic
emergency social services to migrants who are extremely vulnerable and have
no option to seek the benefits elsewhere, such as stateless persons and asylum
seekers. While the court in Andrejeva noted the fact that the applicant who was
stateless had no other country with which they had stable legal ties, it did not
go so far as to say that in all such cases the obligation would be found to exist. It
may be that, bringing a claim based upon the general right to equality requiring
certain minimum standards or arguing that there is a prohibition of discrimina-
tion on grounds of socio-economic disadvantage or race, may be preferable.?%!
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Summary

The above examples in relation to sex, race, disability and nationality illustrate
that each ground carries its own potential benefits and challenges for litigators
seeking to advance ESRs. The extent of the challenges depends to some degree
on the historic entrenchment of certain grounds in equality law.

Discrimination Based on Socio-Economic Status

There has been much discussion of whether discrimination law does or should
prohibit discrimination on grounds of what has variously been described as a
person’s “socio-economic status”, “poverty” or “economic and social situation”.2¢2
Principle 5 of the Declaration of Principles on Equality explicitly prohibits dis-
crimination on grounds of “economic status” and also goes on to state that:

Discrimination based on any other ground must be prohibited where

such discrimination

i. causes or perpetuates systemic disadvantage;

ii. undermines human dignity; or

iii. adversely affects the equal enjoyment of a person’s rights and
freedoms in a serious manner that is comparable to discrimina-
tion on the prohibited grounds.

There have been doubts and scepticism as to whether it is possible to define
socio-economic status and on what basis it should be defined.

Fredman has discussed the desirable definition of a socio-economic status
related ground. She notes a reluctance to have a ground of “poverty” but also
considers “socio-economic status” and other similarly phrased grounds to be
problematic. In her view:

[T]he danger in using such terminology (...) is that it is symmetric,
protecting the better off as well as the poor. This risks the possibility
of challenges by better off people against programmes specifically
designed to benefit poor people.?®3

Fredman'’s solution is to adopt the phrase used in Section 1 of the UK’s Equality
Act 2010 (which has not been brought into force), which referred to “socio-eco-
nomic disadvantage”.?** Having an asymmetric ground recognised does appear
to exclude certain groups who fall outside it from the protection of anti-discrim-
ination provisions. However, there is a clear need for the focus to be on the less

262 European Network of Equality Bodies (Equinet), Addressing poverty and discrimination: two sides of the
one coin: An Equinet Opinion, 2010.

263 Fredman, S., “Positive Duties and Socio-Economic Disadvantage: Bringing Disadvantage onto the Equality
Agenda”, European Human Rights Law Review, 2010, p. 10.

264 Ibid.



well-off and to safeguard against the risk of the law being used by the better-off,
who are more likely to be able to afford litigation which would indirectly further
disadvantage the poor.?*> And it does not automatically exclude other groups
who may, in certain circumstances, be in a position to make use of the protection
as an “other status”.

In defining what it means to be “socio-economically disadvantaged”, it becomes
clear that there is no need to deal separately with the link between this ground
and the enjoyment of ESRs. Socio-economic disadvantage is inherently linked to
this enjoyment as, by definition, it assumes the lack of adequate social services.
Broadly speaking, it consists of living in poverty with inadequate access to finan-
cial help to secure housing, food and water and with inadequate or no access to
education or healthcare.

None of the international or regional conventions which contain a non-discrim-
ination provision recognise “socio-economic status” explicitly as a protected
ground. However, it could be argued that the explicit reference to “social origin”
in most major treaties could be used. Further they all contain non-exhaustive
lists, prohibiting discrimination on grounds of “other status” or “other analo-
gous grounds”. In considering the application of “other status” in the ICESCR, the
CESCR has identified “economic and social situation” as an “other status” fall-
ing under Article 2(2) of the ICESCR and thus being a ground of discrimination
which states should prohibit. According to the CESCR:

Individuals and groups of individuals must not be arbitrarily treated
on account of belonging to a certain economic or social group or
strata within society. A person’s social and economic situation when
living in poverty or being homeless may result in pervasive discrim-
ination, stigmatization and negative stereotyping which can lead to
the refusal of, or unequal access to, the same quality of education
and health care as others, as well as the denial of or unequal access
to public places.?°®

At a national level, none of the leading jurisdictions with well-developed equal-
ity frameworks considered in this guide recognise “socio-economic status” as
ground of discrimination. In South Africa, however, it is a directive principle
under the Constitution, defined as meaning “the social or economic condition or
perceived condition of a person who is disadvantaged by poverty, low employ-
ment status, or lack of or low-level educational qualifications.”?®” Directive prin-
ciples act as guidelines for the courts in interpreting the Constitution, rather
than being directly enforceable themselves. In the UK, the text of the Equality
Act 2010 refers to the need to consider the impact of policies on reducing “the

265 See above, note 91; and note 199, pp. 33-45.
266 See CESCR, above, note 42.

267 See the Promotion of Equality and Prevention of Unfair Discrimination Act, above, note 216, Sections
1(xxvi) and 34(1).
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inequalities of outcome which result from socio-economic disadvantage”.?*® Fur-
thermore, the UK courts have been prepared to give a wide interpretation to the
“other status” contained in Article 14 of the ECHR and the UK High Court has
interpreted Article 14 as prohibiting discrimination on grounds of socio-eco-
nomic status in the context of the right to education.?®®

There is a dearth of cases in which arguments have successfully been brought that
a persons or group has been unlawfully discriminated against because of their
socio-economic situation. As a result, in addition to that limited jurisprudence, we
provide examples here both of cases which recognise the relevance of socio-eco-
nomic disadvantage when interpreting civil and political rights and of ESR cases
in which, although a right to non-discrimination on grounds of socio-economic
disadvantage was not brought, much emphasis was placed on the need to protect
the socio-economically disadvantaged when interpreting the ESR in question.

Acknowledging existence of a socio-economic status as a prohibited ground

There has been some, albeit very limited, acknowledgment by adjudicating bod-
ies of a ground of “socio-economic status” and discrimination on this basis in
relation to an ESR.

In Alyne da Silva Pimentel v Brazil, the CEDAW Committee found that Brazil was
in breach of its obligations under the CEDAW as it had both failed to provide
adequate obstetric care to Mrs Pimentel and had failed to provide a swift civil
redress in the courts to her family after she died as a result of this failure. It
heard the expert opinion of the author who, referring to a report by the IACHR
relating to judicial remedies, claimed that:

Judicial delays are compounded for some of the most vulnerable seg-
ments of society; women from lower socio-economic backgrounds
and women of African descent face widespread difficulties “in avail-
ing themselves of judicial remedies to redress acts of violence and
discrimination committed against them.?”°

The CEDAW Committee, in considering the evidence of the situation of women
in certain groups within society, recognised that there was a more specific form
of discrimination in play here and concluded that:

Ms. da Silva Pimentel Teixeira was discriminated against, not only
on the basis of her sex, but also on the basis of her status as a woman
of African descent and her socio-economic background.*’*

268 See above, note 109, Section 1.

269 R (Hurley & Moore) v Secretary of State for Education [2012] EWHC 201 (Admin). Note that the case was ulti-
mately only partially successful and it did not result in the quashing of the increase in university tuition fees.

270 CEDAW, Alyne da Silva Pimentel v Brazil, Communication No.17/2008, UN Doc. CEDAW/C/49/D/17/2008,
25 July 2011, Para 5(5).

271 Ibid, Para 7(7).



In International Movement ATD Fourth World v France,*’? a case relating to the
forcible eviction of Roma families from their homes, the ECSR heard, amongst
other claims, the claim that families living in extreme poverty were being dis-
criminated against in relation to their effective access to their rights. Amongst
others, the relevant provisions of the RESC were Article 30, which provides the
right to protection against poverty and social exclusion and Article E which pro-
vides that the Charter rights:

[S]hall be secured without discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national
extraction or social origin, health, association with a national minor-
ity, birth or other status.

The Committee voted by nine votes to four that this constituted a violation both
of their Article 30 and Article E rights. The Committee did not, however, provide
reasoning for its decision on this point in relation to Article E. It arguably indi-
cates a willingness to hold that discrimination on grounds of extreme poverty is
an “other status” protected by Article E, but this is not made explicit and the case
was also one of evident race discrimination.

It is of note that neither of these cases was brought solely on the basis of
socio-economic status but rather on the basis that socio-economic status was
one of a number of contributing factors to the unlawful discrimination in a con-
text where there is also a finding of sex or race discrimination.

Courts requiring special measures for “poor” or “socially vulnerable” groups

Whilst it is clear that the recognition of a ground of “socio-economic status” for
the purpose of discrimination law by the courts has been very limited, there is
a much clearer line of cases in which courts, when determining whether a state
has taken adequate measures in pursuit of a right (be it civil, political, economic,
social or cultural), are proving willing to require the state to give particular con-
sideration to its obligation to identify most vulnerable socio-economic groups
and to ensure their protection. Given that this exercise requires a consideration
of what constitutes “most vulnerable” for this purpose, there is no reason why
this should not extend to identifying them as a group against whom discrimina-
tion is prohibited. In our view, such cases can and should be used by litigators to
argue this point.

For example, in Airey v Ireland,?”® the ECtHR was required to consider the case
of a woman who was unable to afford the court fees necessary to seek a judicial
separation from her abusive husband. She claimed this constituted discrimina-
tion in relation to her right to access the courts under Article 6(1) of the ECHR.
The Court, having found that her Article 6 right had been violated in the case
as her lack of finances had meant she could not find a lawyer willing to act for

272 See International Movement ATD Fourth World v France, above, note 230.
273 ECtHR, Airey v Ireland, (Application No. 6289/73), 9 October 1979, Para 29.
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her, decided by a four to three majority that it was not necessary to consider
the applicant’s claim that “since the remedy of judicial separation is more easily
available to those with than to those without financial resources, she [had been]
the victim of discrimination on the ground of ‘property’”.?’* One of the dissenting
judges, expressing the view that the Article 14 claim should have been consid-
ered, stated that “there can be no doubt that in making the claim in question the
applicant was complaining of a ‘clear inequality’ of treatment which is based on
property and is a ‘fundamental aspect’ of the case”.?”

At the national level, the German Federal Constitutional Court has an established
jurisprudence relating to the provision of legal aid, in which the court has clearly
stated that the right to equality requires access to legal aid for those who are
economically disadvantaged.?”®

Further, in a number of frequently-cited ESR cases from the South African Con-
stitutional Court, the notion of the need to protect those living in poverty or
socio-economic hardship has been central. By implication, some of this reason-
ing (see for example Groothoom and TAC)?"’ is an acknowledgement that people
with a particular socio-economic status require particular basic protection. In
Grootboom the court said that “those whose needs are most basic” constitute a
“significant segment of society”?’® The court, rejecting the “minimum core obli-
gation” approach which would require that all those who are in need be able to
access public resource, instead examined whether an identified group had “a
legitimate claim to inclusion in a social programme from which others already
benefit”?”? In Wesson’s view, in so doing:

[G]rootboom accords with a classic justification for judicial review
in the area of discrimination law, which is that courts should protect
the interests of vulnerable sectors of society who are unable to avail
themselves of majoritarian political processes.*®°

Following this analysis through, he posits, may lead to a conclusion that “poverty
or some such criterion can be recognised as a ground of discrimination” some-
thing which he thinks many would find “implausible”.?%!

Wesson raises concerns about the “minimum core obligation” approach which
has been mooted as an answer to the most extreme forms of deprivation in that
it does not work well when there is more than one “worse off” group, i.e. in the

274 Ibid.

275 Ibid, Para 1 (dissenting opinion of Judge Evrigenis).

276 The leading case is BVerfGE 9, 124 of 1959. The most recent case of relevance is BVerfGE 122, 39 of 2008.
277 See Minister of Health v Treatment Action Campaign, above, note 107.

278 See Government of the Republic of South Africa v Grootboom, above, note 107, Paras 43, 44.

279 See above, note 64, p. 79.

280 Ibid, p. 79.

281 Ibid, p. 79.



healthcare scenario where the choice is between the provision of various types
of treatments for a variety of illnesses.?®?> Perhaps the notion of “worst off” is
unhelpful as the notion of worst is too subjective and different people may be
badly off in different ways so cannot be considered to be a group in a useful
sense for discrimination law purposes. However, it is submitted that the use of
a ground of socio-economic status, or poverty, is useful at least in so far as it
relates to a person’s financial position, which in many states is determinative
of whether or not that person is able to access health, education, social security
and so on.

Challenges

Bringing a claim on grounds of socio-economic disadvantage in jurisdictions
where this ground is not recognised in law will no doubt be a challenge. As dis-
cussed, most laws do not explicitly protect people from discrimination on this
ground and so, in most cases, litigators will need to be creative in arguing that
the ground falls within “other status”. However, the value of the ground in help-
ing to achieve the enjoyment of ESRs for the most vulnerable in society is clear.

The key challenge for litigators will be responding to the view held by many
that it is not possible to define the group which is protected by such a ground.?8?
The clearest example of the courts’ scepticism as to the definitive quality of the
ground is the US Supreme Court judgment in San Antonio Independent School
District v Rodriguez.?®* The judgment is discussed in detail here in order that liti-
gators may understand some of the difficulties they may face in bringing a claim
on the basis of “socio-economic disadvantage” or “poverty”.

In Rodriguez, the US Supreme Court considered whether the apparatus for
financing public elementary and secondary schools in Texas violated the Equal
Protection Clause of the US Constitution. In some districts, state aid provided
to all schools was supplemented by the districts which were populated by
more affluent families, leaving inter-district disparities in educational offerings
that favoured the affluent and discriminated against children in poorer school
districts. The Supreme Court, overturning the view of the District Court that
“wealth” could be a criterion in defining a suspect class, held that:

The Texas system does not disadvantage any suspect class. It has not
been shown to discriminate against any definable class of “poor”
people or to occasion discriminations depending on the relative
wealth of the families in any district. And, insofar as the financ-
ing system disadvantages those who, disregarding their individual

282 Ibid, p. 80.

283 See for example, MacKay, W., and Kim, N., Adding Social Condition to the Canadian Human Rights Act,
2009, for some common arguments against including social condition as a ground of discrimination
in the Canadian Human Rights Act, and some feasible options for defining such a prohibited ground of
discrimination.

284 San Antonio Independent School District v Rodriguez 411 US 1 (1973).
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income characteristics, reside in comparatively poor school districts,
the resulting class cannot be said to be suspect.®®

In a damning indictment of earlier district court decisions, the Supreme Court
expressed its concerns with the use of “wealth” as a suspect class (prohibited
ground) for discrimination purposes and went on:

Rather than focusing on the unique features of the alleged dis-
crimination, the courts in these cases have virtually assumed their
findings of a suspect classification through a simplistic process of
analysis: since, under the traditional systems of financing public
schools, some poorer people receive less expensive educations than
other more affluent people, these systems discriminate on the basis
of wealth. This approach largely ignores the hard threshold ques-
tions, including whether it makes a difference for purposes of con-
sideration under the Constitution that the class of disadvantaged
“poor” cannot be identified or defined in customary equal protection
terms, and whether the relative - rather than absolute - nature of
the asserted deprivation is of significant consequence.?®

()

In support of their charge that the system discriminates against the
“poor,” appellees have made no effort to demonstrate that it oper-
ates to the peculiar disadvantage of any class fairly definable as
indigent, or as composed of persons whose incomes are beneath any
designated poverty level *®

It went on to find that “there is reason to believe that the poorest families are not
necessarily clustered in the poorest property districts”.?®

[1]t is clear that appellees’ suit asks this Court to extend its most
exacting scrutiny to review a system that allegedly discriminates
against a large, diverse, and amorphous class, unified only by the
common factor of residence in districts that happen to have less tax-
able wealth than other districts. The system of alleged discrimina-
tion and the class it defines have none of the traditional indicia of
suspectness: the class is not saddled with such disabilities, or sub-
jected to such a history of purposeful unequal treatment, or rele-
gated to such a position of political powerlessness as to command
extraordinary protection from the majoritarian political process.*®

285 Ibid, p. 2.
286 Ibid, p. 19.
287 Ibid, p. 23.
288 Ibid.

289 Ibid, p. 66.



Arguably, “poverty” and “socio-economic disadvantage” are no less capable of
definition than some of the other grounds of discrimination. Take disability
for example. The problems inherent in defining disability, which is very situa-
tion-specific, have been overcome sufficiently for the courts to work with the
concept to help protect a marginalised group from discrimination. Socio-eco-
nomic disadvantage will, to a degree, be situation specific too - in order in part
to prevent undue burdens being placed on developing country resources in
upholding the right to non-discrimination. Accordingly, when bringing these
cases, it would be essential to carefully and clearly define what is meant by
“socio-economic disadvantage” in a given context and to keep this at the heart of
their analysis of the discrimination in question.

Traditional Grounds versus Socio-Economic Grounds: Tensions and Solutions

In determining which are the relevant protected characteristics in the claim, liti-
gators should be mindful that, from a principled perspective, it is not always desir-
able to bring a claim based on a traditional ground of discrimination where doing
so, in effect, ignores another group or groups of people disadvantaged by the par-
ticular socio-economic policy. As Liebenberg and Goldblatt acknowledge, identi-
fying that women tend to bear responsibility for children and care for elderly and
ill relatives and are thus disproportionately affected by a lack of accessible health-
care facilities does not mean that poor men should not also be entitled to such
services.?”? If this is the case, is it sufficient to approach the issue on the basis of sex
discrimination or would a successful judgment on that basis risk an overlooking
of the ongoing plight of the poor men who were excluded? We have identified that
there is a need for specific measures where women face structural inequality, but
should such issues be addressed only once a basic minimum provision is available
for all? As Fredman points out, “there are groups living in poverty who remain
outside the protection of status-based anti-discrimination law”.?%1

However, taking a pragmatic approach, there will be instances where it is not
possible to gain recognition of grounds such as socio-economic status under
equality laws and in those cases it will be beneficial to argue that treatment
which is disadvantageous to poor people constitutes indirect discrimination
against one of the groups which is protected. For example, if it can be shown that
women, persons from an ethnic minority, or disabled persons are more likely to
be disadvantaged by a decision to increase university tuition fees, this may con-
stitute indirect discrimination on grounds of sex, race and/or disability.

To some extent, the approach that a litigator takes will depend on their judg-
ment of the appropriateness of a case in the particular circumstances. From a

290 Liebenberg, S. and Goldblatt, B, “The interrelationship between equality rights and socio-economic rights
under a transformative constitution”, South African Journal on Human Rights, Vol. 23, 2007, p. 340. For
other useful discussion of the connection between socio-economic disadvantage and traditional grounds
of discrimination see Brodsky, G., and Day, S., above, note 217, pp. 185-220; and Brodsky, G., Cox, R., Day,
S., and Stephenson, K.M.,, “Gosselin v Quebec (Attorney General)”, Canadian Journal of Women and the Law,
Vol. 18, pp. 189-249.

291 See above, note 55.
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strategic perspective, the Equal Rights Trust is of the view that more needs to
be done to take the principled approach where possible, if we are ever going to
see the courts recognise the failure to provide social services to the poorest as
a matter of unlawful unequal treatment. The extent to which principle can be
outweighed by pragmatism in a given case is one for the litigators to assess.

3.5 Claims

Litigators seeking to rely on the right to equality in challenging a violation of
ESRs will need to show unequal enjoyment of ESRs. Where everyone within a
state’s jurisdiction is equally impoverished with respect to the enjoyment of
ESRs, equality arguments will be of little help. In practice, such a situation is
unlikely to arise. There are always likely to be some who are better off than oth-
ers in their enjoyment of ESRs. In most cases, it will be possible to show that a
denial of ESRs affects some groups and not others, or affects some groups more
deeply, or in a different way, than others. In relation to women, for example, as
discussed under Step 1, it has been said that “women have a higher incidence of
poverty, and women experience greater depths of poverty than men”.?*2

Traditionally, a person seeking to show that they have been discriminated
against would have to show less favourable treatment because of a protected
characteristic (direct discrimination), a particular disadvantage resulting from
a neutral criterion, rule, policy, or practice (indirect discrimination), a failure
to make reasonable accommodations, or harassment. In some jurisdictions it is
also possible to claim that the state has violated a person’s right to equality by
failing to take positive measures to achieve substantive equality. Of course, the
claims available and their exact wording will vary across jurisdictions.

This section sets out key claims that may be brought under the right to equal-
ity or the right to non-discrimination in order to advance ESRs, as understood
under the Declaration of Principles on Equality. It focuses in particular on the
claims which have the most resonance in relation to issues of violations of ESRs.
It provides examples based on typical classifications that have been made in
certain jurisdictions and encourages litigators to consider the body of jurispru-
dence set out in the online case compendium as a whole when considering how
to frame their claim.

3.5.1 Direct Discrimination

Most modern legal systems which provide protection against discrimination
recognise that discriminatory treatment includes direct discrimination. Princi-
ple 5 of the Declaration of Principles on Equality states that:

292 Brodsky, G. and Day, S., above, note 217, pp 185-220.



Direct discrimination occurs when for a reason related to one or
more prohibited grounds a person or group of persons is treated
less favourably than another person or another group of persons is,
has been, or would be treated in a comparable situation; or when
for a reason related to one or more prohibited grounds a person or
group of persons is subjected to a detriment. Direct discrimination
may be permitted only very exceptionally, when it can be justified
against strictly defined criteria.

Intention is not required for direct discrimination on a particular ground to be
found. In order to determine whether there is discrimination, we look at the
causal links between the protected ground and the treatment rather than con-
sidering the subjective reality in the mind of the respondent.

Direct discrimination is generally considered to be the most invidious form of
discrimination and identifying direct discrimination in relation to an ESR can
have a powerful impact.?®® Further, to litigate a case in which the violation of
someone’s ESRs is the result of direct discrimination without claiming a viola-
tion of the right to non-discrimination as a distinct claim (e.g. by claiming a vio-
lation of ESRs alone), would be to misrepresent the nature of the human rights
violation in a serious way.

There are many ways in which direct discrimination results in a certain group in
society being deprived of ESRs.

293 However, it is worth noting that direct discrimination on grounds of age has often been treated in many
jurisdictions, e.g. the EU, as being less invidious than other forms of direct discrimination.
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Example

Adjudicating Body: African Commission on Human and Peoples’ Rights
Case: Malawi Africa Association and Ors. v Mauritania (2000) AHRLR 149.

The Commission heard a litany of complaints about the treatment of Black
Mauritanians by the government of Mauritania which was alleged to be
discrimination based on race in contravention of Article 2 of the ACHPR.
Amongst other things the complainants alleged that while in detention,
they were subjected to inhumane treatment coupled with poor nutrition
and hygiene, in breach of, among other things, their right to adequate
healthcare under Article 16 of the ACHPR. Within the community, it is
alleged that Black Mauritanians were denied access to employment and
that those in the employ of government were not afforded the same ben-
efits as other racial groups in breach of Article 15. Further, Black Mauri-
tanians were evicted and displaced from their lands.

Finding multiple violations of the ACHPR and clear evidence of direct
discrimination, the Commission stated:

[F]or a country to subject its own indigenes to discriminatory treat-
ment only because of the colour of their skin is an unacceptable dis-
criminatory attitude and a violation of the very spirit of the African
Charter and of the letter of its Article 2.

In many jurisdictions, any form of direct discrimination on the grounds of a pro-
tected characteristic is prohibited and there is no general justification for it.?%*
For example, provision of housing to the majority ethnic population at the exclu-
sion of ethnic minority families would be a clear case of direct discrimination
and in jurisdictions such as the UK, where direct discrimination because of race
in the provision of services cannot be justified, the discrimination claim would
be irrefutable.

The concept of direct discrimination is relatively uncomplicated and direct
discrimination is widely condemned in all but the most exceptional of cases.
Accordingly, where an argument can be made that there has been direct dis-
crimination in the provision of ESRs, this may be a particularly strong route for
litigators to follow.

294 Such is the case in the UK. However, note that, as in the UK, not all grounds are treated in the same way.
In a number of jurisdictions which provide that direct discrimination on grounds of race can never be
justified, it remains possible to justify direct discrimination on grounds of age (see, for example, Council
Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation).



3.5.2 Indirect Discrimination

Most modern legal systems which provide protection against discrimination
outlaw indirect discrimination. Principle 5 of the Declaration of Principles on
Equality states that:

Indirect discrimination occurs when a provision, criterion or prac-
tice would put persons having a status or a characteristic associated
with one or more prohibited grounds at a particular disadvantage
compared with other persons, unless that provision, criterion or
practice is objectively justified by a legitimate aim, and the means
of achieving that aim are appropriate and necessary.

For example, requiring all candidates for a job to have completed a specific quali-
fication has the potential to be indirectly discriminatory if, for example, the qual-
ification has only been available for a certain period and people over a certain
age would have gone through the education system before that form of quali-
fication was introduced or if the qualification is jurisdiction specific meaning
candidates of other nationalities are less likely to have received the qualification.

The elements which need to be in place in order to establish a claim of indirect
discrimination include the existence of a provision, criterion or practice which:
is applied, or would be applied, equally to all persons; puts or would put per-
sons to whom a particular protected ground applies at a particular disadvantage
when compared with other persons; and cannot be shown to be a proportionate
means of achieving a legitimate aim.

The “provision, criterion or practice” can be written or unwritten, formal or
informal. The “would put” language means that it can be challenged before it has
been applied. Determining whether or not the provision, criterion or practice
puts those with a particular protected characteristic at a particular disadvan-
tage may be obvious or based on common knowledge. However, in some cases,
litigators will need to be mindful that showing this to be the case may require
statistics or special expertise. The comparators may be actual or hypothetical.

Often the most challenging aspect of indirect discrimination jurisprudence is
the question of whether or not the discrimination can be justified. Litigators
must be prepared to rigorously test justifications to determine whether they are
sound. They must consider:

i. does the provision, criterion or practice have a legitimate aim;

ii. are the means to achieving the aim “appropriate and necessary” - could
this aim be achieved by other, less restrictive means; and

iii. is the provision, criterion or practice proportional - weigh discrimina-
tion against legitimate needs of discriminator?2%°

295 See Bilka - Kaufhaus GmbH v Karin Weber von Hartz, Case No. C-170/84, 13 May 1986 in which the
Court of Justice of the European Union established the test of objective justification in indirect discrimi-
nation cases in the EU context.
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Example

Adjudicating Body: Court of Justice of the European Union
Case: Commission of the European Communitiesv Austria, Case C-147/03.

The European Commission sought a declaration that an Austrian law
which imposed additional conditions on students with secondary
education diplomas obtained outside Austria that were not imposed
upon students with diplomas from Austria for entry into higher or
university education, was discriminatory on the basis of nationality.
Applying the right of equal treatment in Article 12 of the EC Treaty
the Court noted that:

[T]he principle of equal treatment prohibits not only overt discrim-
ination based on nationality but also all covert forms of discrimina-
tion which, by applying other distinguishing criteria, lead in fact to
the same result (...)[A]lthough [the law] applies without distinction
to all students, it is liable to have a greater effect on nationals of
other Member States than on Austrian nationals, and therefore the
difference in treatment introduced by that provision results in indi-
rect discrimination.

In considering whether the discrimination could be justified, the Court
stated, among other things:

[1]t emerged from the hearing before the Court that the Austrian leg-
islation aims to restrict access to Austrian universities for holders of
diplomas awarded in other Member States. (...)[E]xcessive demand
for access to specific courses could be met by the adoption of specific
non-discriminatory measures such as the establishment of an entry
examination or the requirement of a minimum grade.

[t concluded that the law was not a proportionate means of achieving
a legitimate aim and so Article 12 of the EC Treaty had been violated.

3.5.3 Failure to Make Reasonable Accommodation

The right to be free from discrimination also implies a right to reasonable accom-
modations. Principle 13 of the Declaration of Principles on Equality elaborates on
what is required to accommodate difference and from whom it is required:

To achieve full and effective equality it may be necessary to require
public and private sector organisations to provide reasonable
accommodation for different capabilities of individuals related to
one or more prohibited grounds.



Accommodation means the necessary and appropriate modifica-
tions and adjustments, including anticipatory measures, to facili-
tate the ability of every individual to participate in any area of eco-
nomic, social, political, cultural or civil life on an equal basis with
others. It should not be an obligation to accommodate difference
where this would impose a disproportionate or undue burden on
the provider.

To establish a claim of discrimination consisting in a denial of reasonable accom-
modation, the following elements need to be present: the modifications or
adjustments claimed have to be:

i. necessary in a particular case to ensure to persons with a particular pro-
tected characteristic the enjoyment or exercise on an equal basis with
others of a social or economic right;

ii. appropriate; and

iii. notimposing a disproportionate or undue burden on the provider.

Key examples include a finding that failure to reasonably accommodate the
needs of deaf patients in the provision of healthcare by providing sign language
interpreters was a violation of the right to equality (Eldridge v British Columbia
(Attorney General),?°® Supreme Court of Canada).

3.5.4 Failure to Take Appropriate Positive Action

Many issues which ESR activists wish to tackle will not involve discriminatory
“treatment”, but unequal enjoyment of ESRs in practice. For example, it may
not be possible to show that certain sections of a given society live in poverty
because of a particular act, omission or policy. As O’Cinneide has explained, the
“anti-discrimination” model of law has at its heart what Fredman describes as
“equality as sameness” and so has its “inevitable” limitations with “underlying
structural forms of inequality being ignored”?*” The right to equality, properly
understood, is a right to genuine equality of opportunity and equality of par-
ticipation. For this to be achieved it is incumbent upon both states and relevant
non-state actors to take positive steps to ensure participation by persons with a
certain protected characteristic on an equal basis with others who do not share
that characteristic.

In this regard, the right to equality can require the state to institute what is var-
iously known as “positive action”, “affirmative action” or “special measures” in
order to remove disadvantage caused to particular groups by underlying struc-

tural inequality.

Principle 3 of the Declaration of Principles on Equality states:

296 Eldridge v British Columbia (Attorney General) [1997] 3 SCR 624.

297 O’Cinneide C., “Positive Action and EU Law”, p. 3, available at http://www.era-comm.eu/oldoku/SNL-
Law/04_Positive_action/2011-111DV20-0%27Cinneide_EN.pdf.
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To be effective, the right to equality requires positive action.

Positive action, which includes a range of legislative, administrative
and policy measures to overcome past disadvantage and to accel-
erate progress towards equality of particular groups, is a necessary
element within the right to equality.

The HRC has stated that the “principle of equality sometimes requires States
parties to take affirmative action in order to diminish or eliminate conditions
which cause or help to perpetuate discrimination prohibited by the Covenant”,2
while the CESCR has said that “States parties may be, and in some cases are,
under an obligation to adopt special measures to attenuate or suppress condi-
tions that perpetuate discrimination.”>® As O’Cinneide has explained:

“[P]ositive action” is best understood as including any form of
proactive action designed to benefit a disadvantaged group, and
therefore can cover a huge variety of policies and initiatives. It can
extend from the taking of basic steps to eliminate prohibited dis-
crimination to the use of “mainstreaming” initiatives, the provision
of special welfare assistance and preferential treatment in certain
employment contexts.3%

In practice, the wide variety of positive action measures are most commonly
used to promote equality within the ambit of economic, social and cultural
rights, such as, for example, in education, work and health, and such measures
have much scope to help achieve ESRs. At a state level there is a large variance
in approaches to positive action. O’Cinneide discusses the “wide diversity” of
approaches amongst EU member states.3’! The diversity of approaches to pos-
itive action depending on the protected ground involved is also noteworthy.
There is more recognition and acceptance of the legitimacy of positive action for
people with disabilities than in relation to correcting structural disadvantage
faced by racial groups for example. Having said that, the European case-law in
relation to positive action for disadvantaged Roma communities provides one
positive example of jurisprudence in this area.

298 Human Rights Committee, General Comment 18: Non-discrimination, UN Doc. HRI/GEN/1/Rev.1, 11
October 1989, Para 10.

299 See CESCR, above, note 42, Para 9.
300 See above, note 296.
301 Ibid.



Example

Adjudicating Body: European Court of Human Rights
Case: Orsus$ and Others v Croatia, Application No. 15766/03,
16 March 2010.

The Court heard the case of Roma children from a number of towns
throughout Croatia, some of whom were schooled in separate classes as
a result of their lack of or limited Croatian language skills. The Appli-
cants claimed that the Roma-only curriculum in their schools had 30%
less content than the official national curriculum. They alleged that this
was racially discriminatory (in violation of Article 14 of the ECHR) and
violated their right to education (Article 2, Protocol 1) as well as their
right to freedom from inhuman and degrading treatment (Article 3 of
the ECHR). They also submitted a psychological study of Roma children
who attended Roma-only classes in their region which reported that seg-
regated education produced emotional and psychological harm in Roma
children, both in terms of self-esteem and development of their identity.

Finding a violation of the right to non-discrimination (Article 14) read
in conjunction with the right to education, the Court stated:

[T]he schooling arrangements for Roma children were not suffi-
ciently attended by safeguards that would ensure that, in the exer-
cise of its margin of appreciation in the education sphere, the State
had sufficient regard to their special needs as members of a disad-
vantaged group.

It should be noted that some states which have more limited legal provisions
permitting positive action have instead instituted innovative positive duties,
which require those bodies which are best placed to do so, such as public bodies
and employers, to proactively promote equality. These can be useful in bringing
about a more rapid, systematic, and comprehensive approach to the promotion
of equality. They can also be used to promote equality in areas which can be diffi-
cult to render subject to equality legislation, such as macro-economic policy. For
example, in the UK, the public sector equality duty in Section 149 of the Equality
Act 2010 has been used to challenge the coalition government’s series of public
sector spending cuts.3%2

302 However, note that this has been a mixed success. Courts are still grappling with the extent of the obliga-
tion imposed by the public sector equality duty with some taking an expansive approach and others much
more restrictive. Recent cases in relation to the impact of changes to various welfare benefits on people
with disabilities provide a good example of this. Contrast R (on the application of MA & Ors) v Secretary of
State for Work and Pensions [2012] EWHC (2213) with Bracking and others v Secretary of State for Work
and Pensions [2013] EWCA Civ 1345 and Burnip & Ors v Secretary of State for Work and Pensions [2012]
EWCA Civ 629.
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Litigators will also wish to draw lessons from the complex US case law on “affirm-
ative action”, which has been criticised by some for being too restrictive.?® Fur-
thermore, the extent to which a positive action measure will be legitimate for
the advancement of socio-economic rights will depend on a number of factors
including the socio-economic and political circumstances. Positive action meas-
ures which remain in place after the balance of power has shifted may in fact
privilege the better off and thus constitute discrimination.3**

3.6 Respondents

The sixth component is to identify the party which has breached its obligations.
This will often be a state actor. However, certain non-state actors have long had
some responsibilities in respect to equality or non-discrimination in areas of life
relating to ESRs, such as in the provision of employment or goods and services.
Further, non-state actors are increasingly performing public functions and/or
operating in areas regulated by the state and are increasingly being considered
to have obligations in this regard.

In fact, over time, the distinction between state and non-state actors is becoming
less and less relevant when determining whether an obligation in relation to
equal ESRs exists. As Michelman puts it:

Suppose everyone has a constitutionally super-valued interest in
having ‘access to sufficient food and water’ Food-sellers exercising
powers under the law of contract to set highly profitable prices for
their wares, and landowners exercising rights and privileges under
the law of property to convert land from food production to game
parks, may threaten those interests as gravely as any state official
ever would be likely to do.3*

As Reinisch has argued, the traditional understanding of human rights, as limita-
tions of state power that apply in the public sphere, protect individuals against
the state and impose corresponding obligations on the latter, has evolved as the
world has changed.?® The influence of non-state actors over a person’s equal
enjoyment of ESRs can be most acutely evidenced by the crippling impact on
access to medicines in Africa caused by large multi-national pharmaceutical
companies retaining intellectual property rights over medicines and preventing
the manufacture of cheaper alternatives.

303 See, for example, above, note 296.

304 Positive action measures in favour of ethnic Malays in the Malaysian Federal Constitution, for example,
fall short of what is required to be legitimate and benefit the now dominant ethnic population. See The
Equal Rights Trust, Washing the Tigers: Addressing Discrimination and Inequality in Malaysia, 2012, pp.
245-254.

305 Michelman, FI., “The bill of rights, the common law, and the freedom-friendly state”, Miami Law Review,
2003-2004, pp. 414.

306 Reinisch, A, “The changing international legal framework for dealing with non-state actors”, in Alston, P,
(ed), Non-State Actors and Human Rights, Oxford University Press, 2005, p. 38.



The “radical conceptual change in how we use and think about human rights”
has been influenced by various factors including the questioning of the public/
private divide, the debate on horizontal impact of human rights, the good govern-
ance discourse and transfer of powers from state to non-state actors.?*” In many
cases, this change has been reflected in the law at the international, regional
and national levels. In determining whether an entity owes an obligation in rela-
tion to human rights, including the rights to equality and non-discrimination
and ESRs, we see a move away from a focus on the type of entity to which we are
referring and towards a focus on the type of function that the entity (whether
public or private) is carrying out.

However, the distinction between state and non-state actors is still relevant.
Accordingly, this section first identifies the potential obligations of the state and
non-state actors in realising equal ESRs, dealing with each in turn. The section
recognises that the bases upon which the responsibilities of state and non-state
actors are determined in international human rights law are not determined by
right but rather by duty and so it is necessary to refer to the relevant general inter-
national human rights law in this area. However, we have sought to provide clear
references to laws and jurisprudence within the realm of equality and non-dis-
crimination in relation to ESRs specifically. Secondly, acknowledging that there
will be scenarios in which there may be a potential claim against both the state
and a non-state actor, the section details some of the considerations the litigator
will wish to bear in mind when deciding against whom to bring a complaint.

3.6.1 The State

The extent of the state’s enforceable obligations will depend on the status of
the human rights in question under the applicable law before the chosen forum.
However, in relation to all rights, the states obligations are to respect, protect
and fulfil. The Maastricht Guidelines on Violations of Economic, Social and Cul-
tural Rights set out the obligations of the state:

Like civil and political rights, economic, social and cultural rights
impose three different types of obligations on States: the obligations
to respect, protect and fulfil. Failure to perform any one of these
three obligations constitutes a violation of such rights. The obliga-
tion to respect requires States to refrain from interfering with the
enjoyment of economic, social and cultural rights. Thus, the right
to housing is violated if the State engages in arbitrary forced evic-
tions. The obligation to protect requires States to prevent violations
of such rights by third parties. Thus, the failure to ensure that pri-
vate employers comply with basic labour standards may amount to
a violation of the right to work or the right to just and favourable
conditions of work. The obligation to fulfil requires States to take
appropriate legislative, administrative, budgetary, judicial and
other measures towards the full realization of such rights. Thus, the

307 Ibid.
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failure of States to provide essential primary health care to those in
need may amount to a violation.3%

There is little that remains unsaid about state responsibility for violations
directly linked to its own action. For example, a state that does not afford pri-
mary education to a minority ethnic group is clearly in violation of its obliga-
tion to uphold the right to education as well as its obligation to ensure freedom
from discrimination. However, the state’s obligations in relation to the actions or
omissions of non-state actors are less rehearsed. Accordingly, these latter obli-
gations are the focus of this section.?"

The state obligation to take effective measures to prevent violations of human
rights is well established in international and regional human rights law.3'° The
CESCR has expanded on this obligation, making it clear that it requires states to
prevent discrimination by non-state actors:

Discrimination is frequently encountered in families, workplaces,
and other sectors of society. For example, actors in the private hous-
ing sector (e.g. private landlords, credit providers and public hous-
ing providers) may directly or indirectly deny access to housing or
mortgages on the basis of ethnicity, marital status, disability or
sexual orientation while some families may refuse to send girl chil-
dren to school. States parties must therefore adopt measures, which
should include legislation, to ensure that individuals and entities
in the private sphere do not discriminate on prohibited grounds.3!*

Accordingly, if discrimination is due to flawed or missing regulation, state
responsibility can be engaged.

Elsewhere, the extent of the state’s duty to “protect” has been described as
including a “due diligence” obligation. According to the landmark IACtHR case of
Velasquez-Rodriguez v Honduras:

An illegal act which violates human rights and which is initially not
directly imputable to a State (for example, because it is the act of a
private person or because the person responsible has not been identi-
fied) can lead to international responsibility of the State, not because
of the act itself, but because of the lack of due diligence to prevent the
violation or to respond to it as required by the Convention.3'?

308 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, 2E/C.
12/2000/13,1997, Para 6.

309 For amore detailed discussion of the extent of the state’s obligations in relation to the realisation of ESRs,
see Prada, M.E, Empowering the Poor through Human Rights Litigation, UNESCO, 2011, pp. 38-41.

310 See, for example, ICCPR, Article 2 (3)(a); CEDAW, Article 2(e); ICERD, Article 2 (e); ECHR, Article 1; ACH-
PR, Article 2; and ACHR, Article 1.

311 See CESCR, above, note 42.
312 IACtHR, Velasquez Rodriguez v Honduras (Ser. C) No. 4 (1988); Para 172.



The Court proceeded to state that this “due diligence” obligation requires states
to prevent, investigate, punish and remedy human rights violations committed
by non-state actors.3!3

In Alyne da Silva Pimentel v Brazil*** the CEDAW Committee rejected the state’s
attempt to submit that because Ms da Silva Pimentel had died as a result of the
failures of a private medical institution, the state was not responsible. The CEDAW
Committee stated that “the State is directly responsible for the action of private
institutions when it outsources its medical services” and “the State always main-
tains the duty to regulate and monitor private healthcare institutions”.3'®

The obligation to protect is thus an obligation of means, not of result. In other
words, there is an obligation imposed on the state to take all reasonable meas-
ures that might have prevented the event from occurring. This is important from
an evidential perspective. The mere fact the event which should have been pre-
vented did occur is not evidence, per se, that the state did not discharge its obli-
gation to protect. It is only if litigators can demonstrate that there were certain
supplementary measures which the state could have taken but failed to take,
although this would not have imposed a disproportionate burden, that the state
can be considered to be in violation of its obligations.?!®
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The same interpretation of the duty to protect is adopted by the ECtHR, albeit
the Court has taken perhaps a more measured stance in interpreting when the
state will have discharged its obligation, seeking to balance the state’s obligation
against other factors:

Genuine, effective exercise of this freedom does not depend merely on
the State’s duty not to interfere, but may require positive measures of
protection, even in the sphere of relations between individuals (...) In
determining whether or not a positive obligation exists, regard must
be had to the fair balance that has to be struck between the gen-
eral interest of the community and the interests of the individual, the
search for which is inherent throughout the Convention. The scope of
this obligation will inevitably vary, having regard to the diversity of
situations obtaining in Contracting States (...) and the choices which
must be made in terms of priorities and resources. Nor must such an
obligation be interpreted in such a way as to impose an impossible or
disproportionate burden on the authorities.®’
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Therefore, positive obligations upon states to protect human rights (including
in the realm of private-private relationships) will vary according to the circum-

313 Ibid, Paras 173-174.

314 See above, note 269.

315 Ibid, Para 7.5.

316 De Schutter, O., International Human Rights Law, Cambridge University Press, 2010, p. 415.

317 ECtHR, Ozgur Gumden v Turkey, Application No. 23144/93, 16 March 2000, Para 43. See also, ECtHR, 87
Osman v. UK Application No. 23452 /94, 28 October 1998.
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stances of each case and each state. Litigators assessing whether there has been
a failure by the state of this duty to protect will need to give due regard to:

the fair balance between the general interest of the community and the
interests of the individual;

the specific situation obtaining in the state; and

whether an obligation would impose an impossible or disproportionate
burden on the authorities.?'®

States have been held responsible for ESR-related violations due to the actions or
omissions of non-state actors, by a number of international and regional bodies:

318
319

320
321

322

The 2010 case of Nyusti & Takacs v Hungary®® decided by the CPRD
Committee provides a clear example of the state being held to account
for discrimination in the provision of a service by a non-state actor. The
Committee was asked to consider whether the failure by the state to en-
sure that banks provided ATM machines which were accessible for peo-
ple with severe visual impairments, was a violation of the CRPD. Holding
that it was, the Committee stated that the measures taken by the state to
improve access to the facilities were insufficient and that, amongst other
things, the state must ensure both that adequate legislation is in place
and that the judiciary interprets that legislation in a manner compliant
with the state’s obligations under the CRPD.3%°

In 1985, the IACHR dealt with the health implications of mining corpo-
rate activities on indigenous lands in the Yanomami v Brazil petition, and
resolved to declare that by reason of the failure of the government of
Brazil to take timely and effective measures on behalf of the Yanomami
Indians, their rights to life, liberty, personal security, residence, move-
ment and health and well-being had been violated. The Commission rec-
ommended that the government of Brazil take preventive and curative
health measures to protect the lives and health of Indians exposed to in-
fectious or contagious diseases.??!

In 2001, the AComHPR adjudicated on rights violations by the Shell Com-
pany in Nigeria.*?> The Commission found violations of the ACHPR in
several respects, but, in particular, it referred to the obligations of states
with regard to non-state actors in the context of the people’s rights to
natural resources and the right to food:

See above, note 315, p. 415.

Committee on the Rights of Persons with Disabilities (CPRD Committee), Nyusti & Takacs v Hungary
Comm. No. 1/2010, CRPD/C/9/D/1/2010, 16 April 2010.

Inter-American Commission on Human Rights (IACHR), Yanomami v Brazil, Resolution No. 12/85, Case
No. 7615, 5 March 1985.

African Commission on Human and Peoples’ Rights, The Social and Economic Rights Action Centre and the
Centre for Economic and Social Rights v Nigeria Comm. No. 155/96, Ordinary Session, 1-27 October 2001.



The Commission notes that in the present case, despite its obliga-
tion to protect persons against interferences in the enjoyment of
their rights, the Government of Nigeria facilitated the destruction
of the Ogoniland. Contrary to its Charter obligations and despite
such internationally established principles, the Nigerian Govern-
ment has given the green light to private actors, and the oil Com-
panies in particular, to devastatingly affect the well-being of the
Ogonis. By any measure of standards, its practice falls short of the
minimum conduct expected of governments, and therefore, is in vio-
lation of Article 21 of the African Charter.3%

= The ECtHR Costello-Roberts v United Kingdom case dealt with the use
of disciplinary punishment in schools. No violation of the right to ed-
ucation was found. However, the Court conceded that the state could
not “absolve itself from responsibility by delegating its obligations [to
secure to the children their right to education] to private bodies or in-
dividuals”.32*

= In International Committee of Jurists v Portugal the ECSR concluded that
the situation in Portugal did not comply with Article 7(1) of the ESC,
which provides that the minimum age of employment is 15 with cer-
tain exceptions. The Committee noted that Portugal had in place rigor-
ous statutory provisions which comply with Article 7(1) but found that
several thousand children performed work in violation of Article 7(1),
which included work within the home.??°

3.6.2 Non-State Actors

The obligations on non-state actors stem from a number of different sources.
Non-state actors’ obligations may come from the international, regional, consti-
tutional or national legislative level. Whilst some obligations attach to all non-
state actors, most are only owed by non-state actors who are carrying out cer-
tain functions within society.

Obligations of Non-state Actors under International and Regional Human
Rights Law

From the outset, human rights mechanisms envisaged a role for non-state actors
in ensuring the enjoyment of human rights. The preambles of both the ICCPR
and the ICESCR state as follows:

Realizing that the individual, having duties to other individuals and
to the community to which he belongs, is under a responsibility to

323 Ibid, Para 58.

324 Chirwa, D.M,, “The Doctrine of State Responsibility as a potential means of holding private actors account-
able for human rights”, Melbourne Journal of International Law, Vol. 5, 2004.

325 ECSR, International Committee of Jurists v Portugal, Complaint No. 1/1998, 1999.
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As the law has developed, it has become increasingly important to ensure that
a private entity which takes on an important role in relation to the provision of
services that affect ESRs cannot do so without taking responsibility. The nature
of the development of the law in this regard is encapsulated by the Declaration

strive for the promotion and observance of the rights recognized in
the present Covenant3*®

of Principles on Equality, according to which:

The increasing recognition of the obligations of private actors in relation to the
realisation of ESRs is evident and litigators may be in a position to rely on a num-
ber of useful provisions and statements in international and regional law. The

States have a duty to respect, protect, promote and fulfil the right
to equality for all persons present within their territory or subject
to their jurisdiction. Non-state actors, including transnational cor-
porations and other non-national legal entities, should respect the
right to equality in all areas of activity regulated by law.3*’

CESCR has stated in relation to the right to health, for example, that:

While only state parties are parties to the Covenant and thus ulti-
mately accountable for compliance with it, all members of the soci-
ety - individuals, including health professionals, local communities,
inter-governmental and non-governmental organisations, civil
society organisations, as well as the private business sector — have
responsibilities regarding the realization of the right to health.3?®

There have also been numerous useful examples from the regional level:

Within EU law, according to Article 3(1) of the European Racial Equality

Directive:

Within the limits of the powers conferred upon the Community, this
Directive shall apply to all persons, as regards both the public and

private sectors, including public bodies, in relation to:

a. conditions for access to employment, to self-employment and to
occupation, including selection criteria and recruitment condi-
tions, whatever the branch of activity and at all levels of the pro-

fessional hierarchy, including promotion;

b. access to all types and to all levels of vocational guidance, voca-
tional training, advanced vocational training and retraining,

including practical work experience;

¢. employment and working conditions, including dismissals and pay;

326 See the preamble to both the ICCPR and the ICESCR.

327 See above, note 41, Principle 10.

328 See above, note 19, Para 42. See also, with regard to non-state actors and the right to food, above, note 33,

Para 20.



d. membership of and involvement in an organisation of workers
or employers, or any organisation whose members carry on a
particular profession, including the benefits provided for by such
organisations;

. social protection, including social security and healthcare;
social advantages;

. education;

. access to and supply of goods and services which are available to
the public, including housing.?*

>Q ™o

The Directive is a good example of both the manner in which the law
holds non-state actors to the same standards as the state, and the bene-
fits of using anti-discrimination law to pursue ESRs.

= The ACHPR provides that every individual shall have duties towards his
or her family and society, the state and the international community and
that the rights of each individual shall be exercised with due regard to the
rights of others.3°

= The ECHR does not impose duties on individuals but through the devel-
opment of the principle of horizontal effect (or Drittwirkung), European
human rights jurisprudence has held non-state actors responsible for
rights violations. Thus, non-state actors may have duties and obligations
stemming from the Convention, even when they are not and cannot be
respondents before the Strasbourg Court. For example, the European
Commission has stated that:

[1[f it is the role of the Convention and the function of its interpre-
tation to make the protection of individuals effective, the interpre-
tation of [the right to freedom of assembly and association under
Article 11]should be such as to provide, in conformity with interna-
tional labour law, some protection against private interference.?3!

Obligations of Non-state Actors under National Law

Depending on the country, non-state actors may have obligations under the
national constitution and/or under pieces of national legislation regulating cer-
tain functions or areas of life.

In South Africa, for example, the principle of horizontal effect is constitutionally
entrenched.**? Consequently:

329 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin.

330 ACHPR, Article 27.
331 ECtHR, Swedish Engine Drivers’ Union Case, Application No. 5614/72, 6 February 1976.
332 See above, note 50, Section 8(1)-(3) and 39(2).
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Private entities and law can be held accountable for infringements
of the socio-economic rights in the bill of rights (...) [N]o exercise
of public or private power is immune from critical scrutiny and
re-evaluation in the light of constitutional rights and values of the
constitution. There are no immunised zones, only better or worse
constitutional justifications for leaving intact, invalidating or
changing the particular legal rule (whatever its source) which is
subject to challenge.®*

The South African Constitution also explicitly defines “organs of state” to be any
body (public or private) exercising a public function in terms of either legislation
or the Constitution.®3* Accordingly non-state actors providing social services
in terms of legislation are directly bound by the provisions of the Constitution
including the Bill of Rights. The South African Courts have on various occasions
judged non-state actors by constitutional standards including those that protect
ESRs, with the added benefit of progressing the common law of South Africa and
increasing its uniformity with the constitution.?*

In Brazil too, the courts have actively held non-state actors responsible for viola-
tions of ESRs. For example, the case of Alberdan Nascimento de Araujo v Hospital
Santa Lucia S/A dealt with the failure of a private hospital to provide lifesaving
healthcare to an eight month old patient, despite the Courts having ordered the
hospital to treat the patient, as public hospitals did not have the necessary facil-
ities for her treatment. The Supreme Court ruled that the hospital had violated
the rights of the infant and that the refusal of medical care, which privileged
bureaucratic procedures at the expense of the health of the infant, has no legal or
moral support.>®*® In another case, which demonstrates the connection between
the rights to health, social security and freedom from discrimination, the Bra-
zilian courts held that the Statute of the Elderly,**” which protects against age
discrimination, was violated by a health insurance company that adjusted the
insurance premium based on age.?3®

In India, certain fundamental rights under the Constitution are directly enforce-
able against non-state actors. For example, the Article 21 right to life which, as
has been discussed, has been interpreted broadly to cover a wide range of ESRs,
is enforceable against non-state actors. However, the Indian example demon-
strates the need for consideration of the practicalities of the mechanism for the

333 Liebenberg, S., “The application of socio-economic rights to private law”, TSAR, Special Edition in honour
of Professor I Rautenbach, Vol. 3, 2008, pp. 464-480.

334 See above, note 50, Section 239.

335 See for example, Jaftha v Schoeman; Van Rooyen v Stoltz, 2005 2 SA 140 (CC), and Brisley v Drotsky, 2002
4 SA 1 (SCA).

336 Superior Court of Justice, Alberdan Nascimento de Araujo v. Hospital Santa Lucia S/4, Final Judgment,
18 December 2012.

337 Lein. 10.741, de 12 de outubro de 2003 (Law No. 10.741 of 1 October 2003).

338 Superior Court of Justice, Amil Assistencia medica Internacional Ltda (Health Insurance Company) v. Oracy
Pinheiro Soares da Rocha, Judgment, 25 March 2008.



achievement of rights enforcement. Access to justice is a real concern given that
claims relating to allegations of violations of constitutional rights cannot be
brought before local courts in India. Practically, therefore, individuals may not
have the means to travel for the purpose of bringing the case and so may look
at other national laws which can be used to hold non-state actors to account in
local courts in such cases.

National anti-discrimination legislation often provides a useful path for holding
non-state actors responsible for ensuring equal enjoyment of ESRs. In the UK,
for example, in addition to placing obligations on public authorities, the Equality
Act 2010 places some responsibility for non-discrimination with a number of
different non-state actors including employers,*° service providers,**° associ-
ations**! and those carrying out public functions.?*? Individuals who do not fall
within one of these categories are not subject to the obligations contained within
the Equality Act 2010. The extent of a non-state actor’s obligations under the Act
varies to a limited degree depending on the role of that agent.?*3
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3.6.3 Against Whom Should a Claim Be Brought?

In situations where a violation has been committed by a private actor but the state
is additionally responsible for a failure to regulate, investigate or provide alterna-
tives, the claimant would have the option of pursuing both or only one claim, and
factors such as the likelihood of success and the nature of the remedy are likely to
influence the path chosen. In addition, to the analysis that a litigator will carry out
under component two before deciding to bring a particular claim, there are a num-
ber of considerations to bear in mind in particular in relation to non-state actors.

Firstly, at the substantive stage, it is clear from the above analysis that there may
only be limited causes of action against non-state actors. While there is prece-
dent for holding certain non-state actors directly to account for discrimination,
it will be a bigger challenge to argue that a non-state actor has a full obligation
to uphold the right to equality. The challenge will be easier if the non-state actor
is carrying out a “public function” and is arguably a proxy for the state but, while
this is happening more and more often, this will currently account for only a
small proportion of the situations in which non-state actors are involved.

Secondly, even in jurisdictions where non-state actors are bound by constitu-
tional rights, there are some complexities which have not been fully resolved
by the courts. For example, in the South African case of Brisley v Drotsky, an
eviction case, the Supreme Court of Appeal applied the Constitution (Article
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339 See above, note 109, Part 5 EA.

340 Ibid, Parts 4 and 6 EA.

341 Ibid, Part 7 EA.

342 Ibid, Section 150 and Schedule 19 EA.

343 Ibid. For example, there are some exceptions to the prohibition on direct discrimination which apply only 93
to religious organisations and schools (Schedule 23 EA).
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26(3)) horizontally, but did not go so far as to apply Article 26(3) in a manner
which would have a transformative impact on the common law.*** A broader
interpretation “which would give a court any discretion in relation to an evic-
tion application taking into account a broader set of circumstances relating to
the dealings between the parties and the personal circumstances of the former
tenant” was rejected.?*

Finally, complaints against individual non-state actors are arguably less likely to
result in transformative remedies than collective complaints against the state.
However, litigators should be careful as to how much weight they place on this
consideration. Claims against individual non-state actors may, as is the case in
some individual complaints against the state, have the potential to widely affect
large numbers of individuals. For example, the resolution in an employee’s favour
of an employment dispute against a large multi-national may not only have a
knock-on effect on the working conditions of other employees by extension, but
it may also influence the employer’s competitors and thus extend the benefit to
employees of other private employers. On the other hand, but also noteworthy,
judgments finding violations by non-state actors will only be the first step. Their
limitations are notable when there are insufficient enforcement mechanisms in
the jurisdiction, as is evidenced by the problems in ensuring adequate provision
of triage facilities by private hospitals in India, despite a judgment of the Indian
Supreme Court finding they have a duty to make these provisions.

3.6.4 Summary

There is clear and helpful jurisprudence for litigators seeking to hold a state
accountable for shortcomings in the achievement of ESRs when those shortcom-
ings are the result of actions or omissions by a non-state actor such as a pri-
vate hospital or school. The extent to which it will be possible to hold non-state
actors directly to account through civil actions will be much more dependent on
the national law in a given state and, in this regard, developed anti-discrimina-
tion laws are most likely to be of use.

3.7 Remedies

While a judicial finding of a rights violation can be of significant intrinsic value,
as the International Commission of Jurists has stated, “the right to a remedy has
often been considered one of the most fundamental and essential rights for the
effective protection of all human rights”3*¢ This position is reflected in the Dec-
laration of Principles on Equality which states that:

344 See Brisley v Drotsky, above, note 334, Paras 40, 42-43.
345 See above, note 332, pp. 464-480.

346 International Commission of Jurists, Courts and the Legal Enforcement of Economic, Social and Cultural
Rights: Comparative Experiences of Justiciability, 2008.



Sanctions for breach of the right to equality must be effective, pro-
portionate and dissuasive. Sanctions must provide for appropriate
remedies for those whose right to equality has been breached includ-
ing reparations for material and non-material damages; sanctions
may also require the elimination of discriminatory practices and the
implementation of structural, institutional, organisational, or policy
change that is necessary for the realisation of the right to equality.>*’

In some cases, the achievement of effective remedies will be the most challeng-
ing aspect of the litigation. In equal ESR-related cases, remedies are often contro-
versial. As has been acknowledged above, ESR claims, particularly those which
relate to cases challenging widely applicable government policies, can result in
arequest for a remedy which demands a large expenditure of state resources.>*®
As discussed, courts may be more willing to order transformative remedies to
rectify findings of breaches of the rights to equality and non-discrimination
than ESRs.3* Nonetheless, remedies which require large state expenditure are
likely to remain controversial and it is likely to remain the case that even claims
relating to non-discrimination within the remit of ESRs will continue to suffer
from the general perception that the remedy will require vast state expenditure,
whether true or not.>*°

The availability of remedies is context dependent. The variance across jurisdic-
tions, both in terms of legal powers of the judiciary and political culture, is pal-
pable. For example, Canadian courts have a wide range of remedial powers in
addressing violations of constitutional rights. By contrast, UK courts have very
limited powers to respond to violations of the Human Rights Act 1998. Accord-
ingly, this section aims to do no more than to pick out some overarching consid-
erations which will be applicable in most contexts and to present a spectrum of
remedies which may or may not be available to litigators.

3.7.1 Overarching Considerations

In deciding which remedies to pursue, litigators will need to be aware of the
following three crucial overarching considerations:

347 See above, note 41, Principle 22. This principle is consistent with the Basic Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law, GA Res. 60/147, 2005, in that the term “rep-
aration” is used to refer to a number of measures which may be adopted, including restitution, compen-
sation, rehabilitation, satisfaction and guarantees of non-repetition, UN, Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law, General Assembly Resolution 60/147, 16
December 2005. For discussion see Petrova, D., “The Declaration of Principles on Equality: A Contribution
to International Human Rights” in The Equal Rights Trust, Declaration of Principles on Equality, London,
2008, p. 40.

348 See 3.4.1 above.
349 See 2.6 above.

350 For a powerful argument as to the fallacy that ensuring equal access to social and economic rights plac-
es an impossible burden on state resources, see Ferraz, O., “Inequality, Not Insufficiency: Making Social
Rights Real in a World of Plenty”, The Equal Rights Review, Vol. 12, 2014.
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i. the aim of not only compensating individual claimants but also achieving
wider social transformation;

ii. the legal and political limitations on the power of the adjudicating body
to award certain remedies and the remedies awarded previously by the
body; and

iii. the record of the relevant respondent in complying with the remedial
decisions of the body in question.

Litigators are thus required to conduct a careful balancing act. They will wish to
push for the most transformative remedies possible whilst being realistic about
what may be achievable before a given forum and enforceable in a given context.
There are numerous challenges.

As to i), it will not always be the case that the desired outcome of the claimants
in question corresponds with the outcome which would create the widest possi-
ble social transformation. Some individual claimants may be satisfied to receive
financial compensation for a violation of their ESRs whereas a striking down
of a discriminatory law or an order of the court requiring a policy change may
be most likely to ensure there are no future violations of the rights of others.
Depending on the forum, it will not always be possible to seek a combination
of remedies. Ideally, the litigator will have identified claimants who intend to
seek an outcome which impacts on the broader issue so as to avoid this conflict.
But, in any case, the desires of the claimants may change and, particularly in
individual complaints (as opposed to collective complaints), the litigator will be
respecting the wishes of the particular claimant. Gauri and Brinks predict that:

[T]he more SE rights litigation takes the form of broadly binding,
erga omnes decisions, rather than purely inter partes decisions, the
more likely it is to have a progressive result.*>!

As to ii), there may be some legitimate questions as to the interpretation of the
legal powers of the adjudicators to award particular remedies. The issue is in
part one of fundamental constitutional law - when does a decision rightly fall
within the powers of the judiciary and when is it one reserved for the legisla-
ture or indeed the executive? However, more often the real determination will
be a political one. The judiciary’s concern not to overstep its remit is particu-
larly acute when it is being asked to demand of the state that it makes changes
to legislation or policy. Even where there can be little doubt as to the extent of
the constitutional power awarded to the judiciary under relevant legislation,
the reality in some contexts is that the judiciary will be influenced by political
concerns in making remedial decisions. The relative assertiveness of different
judiciaries is marked.*>?

351 See above, note 91, p. 13.

352 For example, the record of the frequency of the issuing of declarations of unconstitutionality /incompat-
ibility by the UK, Canada, France and Germany is explored in King, J., “Parliament’s Role Following s.4
Declarations of Incompatibility”, unpublished manuscript.



There are numerous examples of judicial reticence in ESR cases. In its oft-criti-
cised judgment in Chaoulli v Quebec (Attorney General),*>® the Supreme Court of
Canada made a simple declaration that a prohibition in Quebec on individuals
taking out private insurance to obtain certain healthcare services was a violation
of the constitutional rights to life, personal security, inviolability and freedom.
The remedy did “not necessarily provide a complete response to the complex
problem of waiting lists” but the court felt that the solution for that problem
“must come from the state itself”.3>*

In the also criticised decision of the Supreme Court of Ireland in Sinnott v Min-
ister for Education,®® in deciding what remedies to award an autistic claimant
whose right to and education had been violated, the Court acknowledged its
power to mandate relief but nevertheless opted to issue a declaration.?*® Chief
Justice Keane stated that it was:

[A]ppropriate (...) for the courts to presume that where this court
grants a declaration that he or she has failed to meet his or her con-
stitutional obligations, the Minister will take the appropriate steps
to comply with the law as laid down by the courts.?>’

This was despite the Court’s acknowledgement of the fact that years of inaction
had followed an earlier decision finding a violation of the right to education of
children with disabilities in Ireland.?*® Identifying the limited role of courts, Chief
Justice Keane also echoed the telling comments of Justice Hardiman in relation
to the general separation of powers between the legislature and the judiciary.
Justice Hardiman stated:

In my view, conflicts of priorities, values, modes of administra-
tion or sentiments cannot be avoided or ignored by adopting an
agreed or imposed exclusive theory of justice. And if judges were
to become involved in such an enterprise, designing the details of
policy in individual cases or in general, and ranking some areas of
policy in priority to others they would step beyond their appointed
role. The views of aspirants to judicial office on such social and eco-
nomic questions are not canvassed for the good reason that they
are thought to be irrelevant. They have no mandate in these areas.
And the legislature and the executive, possessed of a democratic
mandate, are liable to recall by the withdrawal of that mandate.

353 See, above, note 200.

354 Ibid, Para 100. For criticism of the Court’s failure to provide a remedy which could be accessed by the
economically disadvantaged, see above, note 80, p 289. The case also provides an excellent example of
the dangers of litigators failing to identify claimants whose circumstances mean that a judgment is most
likely to have a “pro-poor” outcome.

355 Sinnott v Minister for Education [2001] 2 IR 545.

356 The Court also awarded pecuniary and non-pecuniary damages, as discussed in 3.7.2 below.
357 See above, note 354, p. 631.

358 The Court was referring to the decision in O’Donoghue v Minister for Health [1996] 2 IR 20.

woolyinod ayl ul Slqﬁ[l |e1J0S pue >lwouoda

S1Yyb1J dD1wWou0d3-0120S 0) UOI}e|3J Ul syuawnbie Kyrjenba buisiel

97



EQUAL RIGHTS TRUST

That is the most fundamental, but by no means the only, basis of the
absolute necessity for judicial restraint in these areas. To abandon
this restraint would be unacceptably, and I believe unconstitution-
ally, to limit the proper freedom of action of the legislature and the
executive branch of government.>>

Litigators will need to address such concerns head on if they are hoping to
achieve transformative remedies.

As toiii), part of the reason for the existence of the difficult issues that arise under
ii) is that adjudicators are aware not only of the limits on their powers to issue
certain decisions but also of the political limitations on the efficacy of their deci-
sions. Adjudicators will be mindful (and so must litigators) of the fact that some
respondent states will simply ignore remedial orders of the court where they con-
sider the judiciary to have overreached their powers. The relative implementation
rates by the state of specific remedies is relevant to whether a case will achieve
genuine social transformation.®®° This should not stop litigators from seeking cre-
ative remedies and pushing the boundaries of hitherto unenforced remedies, but
should be a factor in determining the extent to which a particular demand is likely
to be so far from implementable as to be potentially counterproductive.

In a 2010 report, the Open Society Justice Initiative (OS]I) declared that there
was an “implementation crisis” in relation to the remedies awarded by certain
international and regional bodies (HRC, ACtHPR, IACtHR and ECtHR).3** The
overall record of implementation, as one would expect, varies from state to state.
However, importantly, it also varies depending on the type of remedy awarded.
For example, implementation of [ACtHR-ordered remedies stood at 29%. How-
ever, some remedies were more likely to be implemented than others. Pecuniary
damages awards were most likely to be implemented, and symbolic remedies
such as orders of the court demanding the erection of a memorial, for example,
were implemented 50% of the time. However, OS]I noted that “Orders to inves-
tigate the circumstances of human rights violations and prosecute and punish
those found responsible, known as ‘justice’ measures, present the biggest chal-
lenge for implementation.”*¢* The Court’s judgment in the Case of the Jean and
Bosico Children v The Dominican Republic,*® for example, had not resulted in a
better situation for Dominicans of Haitian-descent. On the contrary, the situa-
tion had worsened.?** From the litigator’s perspective, understanding the record

359 See above, note 354, p. 711.

360 This is not to ignore the longer term social transformation which may occur as a result of public outrage
and advocacy efforts in the event of a failure by the state to enforce a court ordered remedy.

361 See Baluarte, D.C. and De Vos, C., above, note 120.
362 Ibid, p. 20.

363 IACtHR, Case of the Jean and Bosico Children v The Dominican Republic, (Ser. C) No. 130 (2005), 8 Septem-
ber 2005.

364 For a recent overview of the treatment of individuals of Haitian descent in the Dominican Republic see
Gamboa, L. and Harrington Reedy, J., “Judicial denationalisation of Dominicans of Haitian descent”, Forced
Migration Review, Vol. 46, 2014, p. 52.



of the state and the political culture with regard to remedies will be critical to
gauging the level at which to pitch demands.

How to Address these Considerations at the Remedies Stage

= Wherever possible, when the claimant’s desired outcome does not fully
overlap with broader social transformation, seek concurrent remedies
which would achieve both (with the claimant’s permission).

= Maximise the possibility that the adjudicators will find the issuing of a
particular remedy to be within their power. For example, this may be
achieved by encouraging the court to take a purposive approach to in-
terpreting the remedies that they have been granted a statutory pow-
er to award. The Supreme Court of Canada has issued some particularly
compelling guidance to courts in this regard. In Doucet Boudreau v Nova
Scotia (Minister of Education),®> the Court held that courts should adopt
a purposive interpretation of the provisions of the Canadian Charter
of Rights and Freedoms (which includes provisions on remedies). This
meant the courts’ powers to grant remedies should be interpreted in
such a way as to provide full, effective, and meaningful remedies to viola-
tions of the Charter. The Court stated:

A purposive approach to remedies in a Charter context gives mod-
ern vitality to the ancient maxim ubi jus, ibi remedium: where there
is a right, there must be a remedy. More specifically, a purposive
approach to remedies requires at least two things. First, the pur-
pose of the right being protected must be promoted: courts must
craft responsive remedies. Second, the purpose of the remedies pro-
vision must be promoted: courts must craft effective remedies.3%°

= Be mindful of the past conduct of the respondent in question. Does it re-
spond differently to different types of remedy? What is its past history in
relation to remedies similar to that which you wish to seek?

= Unless the state or body has a particularly poor record of implementa-
tion, seek remedies which encourage state “buy-in”. States may be more
likely to implement a decision where they have been engaged in deter-
mining how best to do so.

3.7.2 Types of Remedy

This section identifies a selection of the large range of remedies which may be
available depending on the claim and jurisdiction. It provides some comments
on the possible pros and cons of each. Given the overarching considerations it is

365 Doucet Boudreau v Nova Scotia (Minister of Education), [2003] SCC 62.
366 Ibid, Para 25.
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always critical to consider where the remedy sits on what King has described as
a “spectrum of coerciveness”, with the least coercive being those which enable
the legislature to make the final determination of how precisely to remedy a sit-
uation.?®” We shall begin the discussion with the most coercive remedies on the
spectrum and descend towards the least coercive. Litigators will note through
this discussion that the extent to which the remedy will be seen as coercive will
depend not only on the type of remedy itself but also the way in which the rem-
edy is employed.

Legislative Remedies

Where the source of a rights violation is a piece of legislation, courts may have
the power to remedy the injustice by striking down, amending or providing a
required interpretation of the legislation of their own volition, without neces-
sarily requiring that such a process be undertaken by the legislature. The vari-
ous options which may be available are explored in detail in the leading case of
Schachter v Canada®®® before the Canadian Supreme Court. The Court’s power to
adopt legislative remedies is provided by Section 52 of the Canadian Charter of
Rights and Freedoms:

Section 52 (1) The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of
the Constitution is, to the extent of the inconsistency, of no force
or effect.

Depending on the circumstances, a court may do one of the following in relation
to the relevant legislation: sever, read in, read down, strike down or strike down
with suspension of the invalidity. To elaborate:3

= Severance: This option may be available where only part of the legisla-
tion in question is in violation of the constitution, i.e. where the statute in
question wrongly includes certain unconstitutional sections. The court
may decide to “sever” the offending provisions from the rest of the legis-
lation before striking them down, leaving the rest of the statute in force.

= Reading in: This option may be available where a statute wrongly ex-
cludes wording which is needed in order to make the statute constitu-

[ —

- tional. For example, in a discrimination case, the unconstitutionality may

- be the exclusion of one group from the protection afforded by the legis-

v lation. The court may decide to read wording into the statute in order to

= include the excluded group and remove the discrimination.

oc

—

T

s ]

o

o e
367 Paper delivered by King, ]., at Expert Roundtable on Using Equality Law to Advance Socio-Economic Rights

on 6 June 2013, unpublished manuscript.
100 368 Schachter v Canada [1992] 2 SCR 679.

369 The below summaries are based on the judgment of the majority in Schachter v Canada [1992] 2 SCR 679.



= Reading down: In some cases it may be possible to read a statute with
an interpretation which makes it comply with the constitution where an-
other reading would mean it was in violation.

» Striking down: Where the whole statute is unconstitutional, or where it
is not possible to sever an unconstitutional section (or read wording in)
without unacceptably intruding into the legislative objective, the statute
may be struck down. This means it will no longer be enforceable law.

» Striking down with a temporary suspension of the declaration of
invalidity: In some cases, an immediate declaration that a law, or part
of a law, is invalid could have a negative outcome, leaving a hole in im-
portant legal protection. This would be the case where the law provided
housing benefits to the majority but was unconstitutional for excluding
the minority. In such cases, where the courts have considered it to be a
step too far, or indeed impossible, to read wording into a statute to keep
itin force, they may prefer to suspend the declaration for a period of time
to enable the legislature to “bring the impugned legislation into line with
its constitutional obligations”37°
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There is no clear formula for courts in determining which of the above options
to apply.®”* However, the Supreme Court of Canada emphasises that the guid-
ing principles for a court when making a determination are (a) the role of
the legislature and (b) the purposes of the Canadian Charter of Rights and
Freedoms.?”? For example, both severance and reading in have the purpose of
“avoiding undue intrusion into the legislative sphere”3” It is likely that most
courts will be mindful of the “primary importance of legislative objective”.?”*
Many courts are far more reticent to award coercive remedies in ESR cases
than in civil and political rights cases.?’® This is part of the reason why we iden-
tify the inclusion of an equality or non-discrimination claim in relation to ESRs
as a potential benefit. However, even where they do so, litigators will need to
be prepared for this reticence, especially where the proposed legislative rem-
edy would necessitate state expenditure. The Supreme Court of Canada has
suggested that the appropriate test to adopt when considering reading in, for
example, is as follows:

In determining whether reading in is appropriate (...) the question
is not whether courts can make decisions which impact on budg-
etary policy; it is to what degree they can appropriately do so. A
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370 See above, note 367, Majority Judgment Section d.

371 Instead the Supreme Court identifies a series of factors that a court should take into consideration. Litiga-
tors are advised to read the judgment in full for further guidance.

372 See above, note 367, Majority Judgment Section b(v).
373 Ibid, Majority Judgment Section b(i).
374 Ibid.

375 This is in part due to the persistence of the false positive/negative duties dichotomy discussed in Part II 101
above.
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remedy which entails an intrusion into this sphere so substantial as
to change the nature of the legislative scheme in question is clearly
inappropriate.3”®

Legislative remedies, properly employed, have great potential to impact a
broader group of affected individuals and achieve social transformation. The fol-
lowing considerations and examples may assist litigators in determining their
pros, cons and availability in a given context:

» Reading in may be a powerful remedy in cases where there is a risk of the
state otherwise responding to the finding of discrimination by removing
the statute’s protection from all persons, i.e. “levelling down”. For exam-
ple, if a state were found to have violated the right to non-discrimination
by providing social security benefit to men but not women, the aim will
be to prevent the state from simply responding by removing the benefit
from men rather than extending it to women. However, this is arguably
one of the most coercive possible remedies as it may be seen as the court
putting words into the mouth of the legislature. Accordingly, courts are
likely to use the remedy relatively rarely. As the Supreme Court of Canada
noted, reading in should only be used:

[W]where it is an appropriate technique to fulfil the purposes of
the Charter and at the same time minimise the interference of the
court with the parts of the legislation that do not themselves vio-
late the Charter.3"”

» Striking down legislation will not always be a desirable outcome. It is
crucial that litigators are mindful of the nature of the statute when con-
sidering whether a strike down is desirable or whether it would amount
to a disastrous outcome. For example, where a court has found that a law
which entitles everyone except those from a particular ethnic minority
to housing benefits is discriminatory, striking down would result in the
disentitlement of everyone else to the benefits, which will not be the de-
sired outcome. By contrast, if the law provides only that housing benefits
are not available to those of a particular ethnicity, striking down would
be a positive outcome.

= The remedy is most likely to be effective where its coercive nature is
tempered by an approach which maximises involvement for the state
(where that state is generally co-operative). A good example is the de-
velopment of the use of a temporary suspension on declarations of in-
validity to offer the state an opportunity to rectify the violation. This
approach arguably balances respect for the role of the legislature in
determining how best to bring its legislation into compliance with the
constitution while ensuring that the court still has some control over

376 See above, note 367, Majority Judgment Section b(ii).
377 Ibid, Majority Judgment Section c(ii).



the implementation of its decision. It does, of course, mean that an un-
constitutional situation may persist for a time after a declaration of un-
constitutionality has been made.

» The availability of legislative remedies varies significantly across ju-
risdictions. In the United States of America, for example, the Supreme
Court has the power to strike down legislation which is unconstitution-
al.3”® However, in the United Kingdom, while courts are required to read
and give effect to legislation “in a way which is compatible with the
[European Convention on Human Rights], so far as it is possible to do
s0”%”° they do not have the power to strike legislation down, save for
secondary legislation.?®?

= The use of temporary suspensions by courts is increasing. It is not only
used in Canada but there are also examples of its use in France. In Germany,
40% of the determinations of the Constitutional Court are suspended.**!

Woo43Anod ayl) ul syybis [e1d20s pue HIWoU0I?d

= While the remedy may prevent a particular violation of rights from con-
tinuing, this may not adequately compensate the victim for the harm
which they had suffered beforehand. In Canada, for example, if a legisla-
tive remedy is adopted under Section 52, the court will only very rarely
also award a remedy under Section 24 of the Canadian Charter of Rights
and Freedoms, which provides that:

Anyone whose rights or freedoms, as guaranteed by this Charter, have
been infringed or denied may apply to a court of competent jurisdic-
tion to obtain such remedy as the court considers appropriate and
just in the circumstances.

The extent to which litigators can make submissions advocating such
remedies in a given case will depend on the wishes of the individual
claimant. The claimant may be unwilling to push for a remedy which does
not result in the receipt of some personal compensation (be it financial
or otherwise).

= In National Pensions Office v Jonkman,*® the Court of Justice of the Eu-
ropean Union (CJEU) examined provisions in Belgian law which distin-
guished between air hostesses and other members of cabin crew in the
determination of pensions. It held not only that member states were re-
quired to “take the general or particular measures necessary to ensure
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378 Marbury v Madison, 5 U.S. 137 (1803).

379 Human Rights Act, above, note 216, section 3.
380 Ibid, Section 4.

381 See above, note 351.

382 European Court of Justice, National Pensions Office v Jonkman; National Pensions Office v Vercheval; Perme- 103
saen v National Pensions Office, Joined Cases C-231/06 to C-233/06, 21 June 2007.
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that Community law is complied with in that state”® but also that na-
tional courts were obliged to disregard any national law which was dis-
criminatory before the legislature had amended or repealed it. The CJEU
stated that:

[O]bservance of the principle of equality can be ensured only by
granting to persons within the disadvantaged category the same
advantages as those enjoyed by persons within the favoured cat-
egory. In such a situation, a national court must set aside any dis-
criminatory provision of national law, without having to request or
await its prior removal by the legislature, and apply to members of
the disadvantaged group the same arrangements as those enjoyed
by the persons in the other category.>®

» In Khosa and Others v The Minister of Social Development and Others,*%
the Constitutional Court of South Africa held that certain provisions of
the Social Assistance Act No. 59 of 1992 distinguished unjustifiably be-
tween citizens and permanent residents in relation to the provisions of
social security and so violated the constitutional right to equality. Instead
of striking down the impugned provisions as the High Court had done,
the Constitutional Court chose to read in the words “or permanent resi-
dent” after the word “citizen” in each of the challenged sections:

[88] When courts consider a remedy following a declaration of
invalidity of a statute, the question of remedial precision, which
relates directly to respect for the role of the legislature, is an impor-
tant consideration. As permanent residents are not included in the
allocation of social grants in section 4(b)(ii) of the Act, remedying
the defect with the necessary precision would require the reading in
of the curing words, rather than striking down the impugned pro-
visions and suspending the declaration of invalidity, as submitted
by the respondents. Suspending the declaration of invalidity would,
in my view, not constitute a “just and equitable order” as contem-
plated by section 172(1)(b) of the Constitution. There is every rea-
son not to delay payment of social grants any further to the appli-
cants and those similarly situated. Even if this Court were to grant
interim relief to the applicants during the period of suspension,
other permanent residents would be barred from applying until the
end of the period of suspension. Striking down without an order of
suspension is not appropriate either, as it would make the grants
instantly available to all residents including visitors within South
Africa who satisfy the other criteria.

383 Ibid, Para 38.
384 Ibid, Para 39.
385 See above, note 65.



[89] Reading in the words “or permanent resident” after “South
African citizen” in section 3(c) and “or permanent residents” after
“South African citizens” in section 4(b)(ii) offers the most appro-
priate remedy as it retains the right of access to social security for
South African citizens while making it instantly available to perma-
nent residents.

Structural Injunctions
Structural injunctions have been defined by Hirsch as follows:

[A]n order handed down by a judge who tells a party what she must
and must not do. In particular, a structural injunction is an order
that dictates how and when government officials must change their
behaviour and in what ways to be in compliance with the constitu-
tional requirements of the state.38¢

Once a court has issued a structural injunction, it will usually remain involved
in the implementation process, supervising the state to ensure that the order is
complied with and issuing follow-up orders until the state has fully complied
with its ruling. Hirsch is a strong proponent of the value of structural injunctions
in ESR-related cases. She says:

Since the violation may be too diffused or nebulous, conventional
litigation and remedies are inadequate for socio-economic rights
violations as monetary damages may not be able to repair the con-
stitutional harm. Declaratory orders are likely ineffectual because
the constitutional violations are often too widespread to stop gov-
ernment inaction in a single court order; to have any meaningful
effect, the court order would have to direct reform at the state insti-
tution itself:*®’

Structural injunctions have long been used in some common law jurisdictions.
For example, they have been used widely in equal ESR-related cases in the US,
beginning with Brown v Board of the Education in which the court directed and
supervised the desegregation of schools.?® This process ultimately included the
imposition of numerous court-ordered injunctions against authorities and indi-
vidual schools.

In Doucet Boudreau v Nova Scotia (Minister of Education),*® the Supreme Court
of Canada upheld, by a five-four majority, a trial judge’s order that not only the
French language minority in Nova Scotia be provided with “homogenous educa-

386 Hirsch, D.E., “A Defense of Structural Injunctive Remedies in South African Law”, Oregon Review of Inter-
national Law, Vol. 9, 2007, p. 19.

387 Ibid, p. 22.
388 Ibid, p. 34; and Brown v Board of Education of Topeka 347 U.S. 483 (1954).
389 See above, note 364.
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tional facilities in specific regions for specific grades by specific times”>%° but also
that the government officials “use their best efforts to comply with this order and
that the court would retain jurisdiction to hear reports from the government on
compliance with the order”3°! The Supreme Court characterised the order as an
injunction. Justices lacobucci and Arbour stated that the evolution of remedies:

[M]ay require novel and creative features when compared to tradi-
tional and historical remedial practice because tradition and his-
tory cannot be barriers to what reasoned and compelling notions
of appropriate and just remedies demand. In short, the judicial
approach to remedies must remain flexible and responsive to the
needs of a given case.***

Structural injunctions are generally considered to be a useful remedy where the
state has continually failed to uphold constitutional rights and has ignored or
misinterpreted judicial declarations.

On the other hand, it is arguable that the judiciary has neither the capacity (in
terms of requisite expertise, knowledge and experience) nor the legitimacy to
make detailed policy decisions. A court which makes a determination as to the
“correct” approach to a particular institutional violation in a landscape of polit-
ical co-operation may legitimately be accused of usurping the decision-making
role of a democratically elected legislature. There is a risk that the court’s focus
on the particular issue before it, e.g. inadequate access to housing, and its lack of
detailed knowledge and understanding of the other priorities of the government
in allocating budget, may lead it to make an injunction which has a net adverse
impact on the overall equal provision of ESRs, to the extent that it results in
budget for other aspects of equal ESR realisation being reduced. For these rea-
sons, among others, some have argued that structural injunctions should be a
remedy of “last resort” used only where co-operation between courts and the
legislature has broken down or where the legislature cannot be trusted.

In practice, as one of the most coercive forms of remedy, even where the structural
injunction is an option, courts may be unlikely to use it, preferring instead to leave
the state to determine how best to rectify a violation of the constitution. For exam-
ple, in South Africa whose Constitution has particularly strong transformative
aims, the Constitutional Court has declined to uphold structural injunctions issued
by High Courts in a number of ESR cases, instead issuing a declaratory order with-
out mandating judicial supervision of the state’s implementation of its order.3*

390 Roach, K, “Crafting Remedies for Violations of Economic, Social and Cultural Rights”, in Squires, ]., Lang-
ford, M., and Thiele, B. (eds), The Road To A Remedy: Current Issues in the Litigation of Economic, Social and
Cultural Rights, Australian Human Rights Centre, University of New South Wales, 2005, p. 117.

391 Ibid, p. 117.
392 See above, note 364, Para 59.

393 See, for example, Government of the Republic of South Africa v. Grootboom, above, note 107; and Minister
of Health v Treatment Action Campaign, above, note 107. For a more detailed discussion of the jurispru-
dence, see above, note 387, pp. 1-66. However, note the use by some lower courts in South Africa of the
Constitutional Court’s decisions as the basis for the award of injunctive relief, e.g. City of Cape Town v
Rudolph 2004 (5) 39 (C), discussed in Hirsch at p. 51.



Damages

Damages may be both pecuniary and non-pecuniary and consist of the award
of financial compensation to the victims of the violation. Pecuniary damages
(also known as special damages) are damages awarded for any loss which is
attributable to the actions which formed the basis of the claim and which can be
measured in monetary terms. Examples include lost wages, the cost of replac-
ing or repairing property or other goods, and the estimated cost of future care.
Non-pecuniary damages constitute financial compensation awarded for the neg-
ative consequences of the actions which formed the basis of the claim but which
cannot be easily quantified in monetary terms. Examples include physical harm,
including pain and suffering, psychological harm, and frustration or upset as a
consequence of the violation of the victim’s rights.

There are numerous benefits to damages as a remedy. Firstly, the award of dam-
ages is one of the most widely available remedies. Secondly, an award of dam-
ages is one of the remedies most likely to be implemented.*** Finally, an award
of damages will often be important to individual claimants who, even if they
cannot be returned to the position they were in before the violation, may seek
damages as a symbolic compensation for their loss.

The key disadvantage to damages is that they provide no immediate reparation to
individuals who are not parties to the claim but who are in similar positions to that
of the claimant. This is particularly relevant for claims of violations of the rights to
equality or non-discrimination in realising ESRs, as it is usually the case that the
individual claimant is only one of a group or class affected. Further, damages do
not necessarily result in a change of situation so as to prevent people from becom-
ing victim to the same violation in future. An award of damages may set an impor-
tant precedent and ultimately have a knock-on effect for others or pave the way for
further claims. However, litigators wishing to redress institutional inequality will
wish to explore whether a court is empowered to grant damages for the individual
claimant as well as providing other transformative relief.

There are numerous precedents relating to the award of damages in cases con-
cerning equal realisation of ESRs. Litigators seeking damages will wish to con-
sider the sums awarded by the adjudicator in question in past cases together
with the criteria the adjudicator employs when arriving at the figure.

» In Sinnott v Minister for Education,®* the Supreme Court of Ireland award-
ed the victim of a violation of the right to education with pecuniary dam-
ages for the estimated costs of a programme of education for two and a
half years at £28,000 per annum and for ancillary services (speech, physio,
occupational and music therapists and medical care) for the same period

394 See, for example, the record of state compliance with “just satisfaction” awards of the ECtHR as opposed
to their record of taking measures to prevent future violations, as discussed in Baluarte, D.C. and De Vos,
C., above, note 120.

395 See above, note 354.
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at £15,000 per annum and non-pecuniary damages of £90,000 for “addi-
tional suffering, distress and loss of enjoyment of life” and £25,000 for “on-
going distress in the future through gross delay in providing education and
training, and permanent additional damage suffered by the [applicant]”.

» In Ponomaryovi v Bulgaria,*® the ECtHR examined a complaint from two
non-nationals who were required to pay for their education in Bulgaria
even though it was provided free of charge to nationals. The Court con-
sidered that “the applicants suffered a certain amount of frustration on
account of the discrimination of which they were victims” and awarded
them €2,000 each in non-pecuniary damages.

Symbolic Remedies

Some adjudicators may grant “symbolic” remedies in given cases. These include
for example, an order to make a public apology or erect a memorial. Such rem-
edies are relatively uncommon but may provide an element of restorative jus-
tice for the victims. The IACtHR is one body which awards them and it has been
reported that, for a body which suffers from poor implementation of its deci-
sions, such remedies are more likely to be implemented by states than, for exam-
ple, remedies which require legislative change.®’

Symbolic remedies do not compensate individuals for the harm caused, save for
potentially at an emotional level, and do not provide the legislative, policy or
structural changes that would be required to ensure non-repetition of the viola-
tion. Litigators may therefore wish to invite courts to require a public apology as
a remedy in addition to other, more effective remedies, rather than in isolation.

In the Case of the Jean and Bosico Children v The Dominican Republic (2005),*%8
relating to discrimination against children of Haitian descent, the IACtHR
ordered that the Dominican Republic:

[O]rganize a public act to acknowledge its international responsi-
bility for the facts referred to in [the] judgment and to apologize to
the children (...) within six months of [the] judgment, with the par-
ticipation of the authorities, the victims and their next of kin, and
disseminate it via the media (radio, press, television).3%°

In so ordering, the Court felt that “[t]his act would be a measure of satisfac-
tion and would serve as a guarantee of non-repetition”.*®® The requirement of
a public apology was one of a number of remedies provided by the court, and

396 ECtHR, Ponomaryoviv Bulgaria, Application No. 5335/05, 21 June 2011.
397 See Baluarte, D.C. and De Vos, C., above, note 120.

398 See above, note 362.

399 Ibid, Para 235.

400 Ibid.



was specifically requested by the applicants. It is notable that the judgment
of the Court in this case has not led to an improvement in the situation in the
Dominican Republic and the discrimination against Dominicans of Haitian
descent is ongoing.

Declaratory Orders

Declaratory Orders are orders in which a court makes a declaration that there
has been a violation of the right in question but does not mandate that the state
take particular action. Usually one of the least coercive remedies, they offer
an opportunity for the judiciary to declare that there is a fault without being
accused of usurping the rightful role of the legislature in determining how best
to remedy the fault. However, declaratory orders can take many forms and the
degree of coercion exerted by the remedy varies. At its most basic, a court may
simply make a declaration that there has been a violation of the victim’s rights,
and regard this declaration as a sufficient remedy. Alternatively, a court may
declare that specific changes must be made by the state or body to ensure that
future violations do not occur. The level of direction provided by the court can
range from absolute discretion to detailed prescription.

At the more prescriptive end of this spectrum, the South African Constitutional
Court has often either issued prescriptive declaratory orders and/or accompa-
nied an order with a judgment which makes detailed comments as to what the
state must do to comply with the order:

= In Grootboom (violation of the right to access to adequate housing) Justice
Yacoob noted that [t]he precise contours and content of the measures to be
adopted (...) are primarily a matter for the legislature and the executive”*%
but declared that “[i]t is essential that a reasonable part of the national
housing budget be devoted to [giving effect to this Court order]”*? The
court also noted that the South Africa Human Rights Commission would
monitor and report on the state’s implementation of the order.

= In Minister of Health v Treatment Action Campaign (violation of right of
access to healthcare services) the court ordered that the state remove
restrictions on the use of the anti-retroviral nevirapine, permit and facil-
itate its use, and:

[T]ake reasonable measures to extend the testing and counselling
facilities at hospitals and clinics throughout the public health sec-
tor to facilitate and expedite the use of nevirapine for the purpose
of reducing the risk of mother-to-child transmission of HIV*%3

401 Government of the Republic of South Africa v Grootboom, above, note 107, Para 41 as quoted in above, note
387, p. 6.

402 Government of the Republic of South Africa v Grootboom, above, note 107, Para 66 as quoted in above, note
387, p. 6.

403 See Minister of Health v Treatment Action Campaign, above, note 107, Para 135.
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The Canadian Supreme Court has also been prescriptive on occasion:

In Eldridge v British Columbia (Attorney General)*** (violation of the right
to equality) the Court issued a declaration, suspended for six months,
that the failure to provide sign language interpreters was a violation of
the Canadian Charter of Rights and Freedoms, and directed the govern-
ment of British Columbia to administer the relevant legislation in a man-
ner consistent with the requirements of the Charter. The Court stated
that a declaration was an appropriate remedy as “there are myriad op-
tions available to the government that may rectify the unconstitutional-
ity of the current system. It is not this Court’s role to dictate how this is
to be accomplished”.**>* However, the discretion given to the government
was not absolute. In determining how to respond to the judgment, the
government was obliged, amongst other things, to ensure that “sign lan-
guage interpreters will be provided where necessary for effective com-
munication in the delivery of medical services”.**¢ Accordingly, in reality,
the state’s discretion was limited.

At the less prescriptive end, courts have issued simple declarations with no pre-
scription as to how to respond to the declaration to rectify the violation.

404
405
406
407
408

409

410

As already mentioned, the simple declaration by the Supreme Court of
Canada in Chaoulli v Quebec (Attorney General)**” (right to health), that
the prohibition of private health insurance was unconstitutional, has
been heavily criticised as an inadequate response which failed to ad-
dress the problem of inadequate access to healthcare for the economi-
cally disadvantaged. The Court has also been criticised for its approach
to judicial deference.*®

The UK’s unique system under Section 4 of its Human Rights Act 1998,
whereby a court may make a “declaration of incompatibility” with ECHR
rights is a form of non-prescriptive declaration. It is used less often than
declarations of unconstitutionality are in some other jurisdictions.*"
There is a good record of the state acting (albeit slowly) to rectify a vio-
lation following a declaration of incompatibility. However, King has de-
scribed the impact of Section 4 declarations as “modest”.*1?

See above, note 295.

Ibid,
Ibid,

Para 96.
Para 96.

See 3.7.1 above.

King, ], “Constitutional Rights and Social Welfare: A Comment on the Canadian Chaoulli Health Care Deci-

sion”

", The Modern Law Review, Vol. 69, 2006, pp. 631-643.

For the figures for usage of declarations in the UK as compared to France, Germany and Canada see above,
note 351.

Ibid.



With these varying examples in mind, litigators will wish to seek to influence
the content of a declaratory order wherever possible, to ensure that it has suffi-
cient “teeth” to have impact. They should be used in appropriate ways to avoid
negative outcomes (cf Chaoulli). One potential risk of a simple declaration that
there has been discrimination in relation to the provision of a particular service
is that the state may decide to remedy the discrimination by “levelling down”.
Where a state has constitutional ESR obligations, it will be prevented from “lev-
elling down” by the requirement of “non-regression” in relation to ESRs. But
elsewhere, if courts fail to mandate a particular action by the state, the outcome
may be not only that the claimant does not get what they sought, but also that
other persons are disadvantaged as a result of the judgment.*!!

In general terms, declarations are useful remedies in tackling the underlying
causes of the rights violations so as to ensure that they do not occur in the future,
thereby assisting not only the actual victim but other victims and potential future
victims. However, they may not adequately compensate the claimants for harm
suffered nor provide immediate relief. Furthermore, they are only effective if the
state pays attention to them. Accordingly, declarations are arguably best used
where states have a strong record of respect for the adjudicating body which
is evidenced by their instituting of timely and appropriate measures to rectify
violations identified by judicial declarations.

3.7.3 Summary

The legal and political landscape across jurisdictions varies dramatically when
it comes to remedies and these comments will be a starting point for a more
in depth strategic consideration of the options. They may provide some useful
comparative lessons. However, the key message to litigators regarding remedy is
to be mindful of the overarching considerations on how they apply in the given
jurisdiction. Courts should be expected to be only as intrusive in their remedies
as is required based on the state’s record of co-operation. In many instances, if
the court can design a remedy in conjunction with the state it is most likely that
genuinely transformative remedies will result.

3.8 Evidence and Proof

The particular procedural and evidential burdens faced by litigators seeking to
use equality or non-discrimination to advance ESRs before a court will depend
on the jurisdiction in question. Accordingly, here we do not to seek to provide
guidance as to what those specific burdens may be, but rather indicate some of
the considerations that are often relevant to discrimination and equality cases.*'?
There exist, in relation to a number of the international, regional and national

411 For some examples of this unsatisfactory outcome in the US, see above, note 74, pp. 513-573.

412 The following section has been heavily influenced by the excellent discussion of proof and evidence issues
in non-discrimination cases in international law in Interights, above, note 2, pp. 103-114. See also, ERRC,
Interights and MPG, above note 2.
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mechanisms discussed herein, useful guides to matters of procedure including
matters of evidence and proof.*!? Litigators are well-advised to refer to any such
relevant guide for more detail on considerations of evidence and proof in their
forum of choice.

3.8.1 Burden of Proof

Litigators will need to consider who has the burden of proof in relation to the
claim they wish to bring before the forum they have chosen. It will usually
be upon the claimant to provide some evidence of discrimination before the
respondent is required to rebut it.*!* Providing this evidence may involve a num-
ber of challenges. Litigators will wish to consider the following:

413

414

415
416

» Litigators of discrimination claims will wish to argue that they are re-
quired only to establish the treatment complained of and the existence of
a protected ground in order to discharge their burden of proof.*** Howev-
er, they will often be required to show that the claimant has suffered less
favourable treatment when compared to someone else or has not been
treated differently to someone when their situations are relevantly dif-
ferent. As Interights has pointed out, this use of a “comparator” creates
both philosophical and practical problems. Philosophically:

A concept of equality based on the notion of comparison generally
uses the ‘majority’ or dominant group as a reference group against
which treatmentis judged (i.e., the group of the different status). The
application of such a notion might, for example, grant women what
men have, as long as they are like men - judging women according
to the male standard. This has the effect of encouraging integra-
tion or assimilation, thus removing the difference and diversity the
law is trying to protect. The notion of comparison between groups
based on one ground also ignores the overlapping and intersecting
identities of an individual, which may impact the way in which they
are discriminated against.*'®

For matters of proof and evidence in relation to the EU Non-discrimination Directives see Farkas, L., How
to Present a Discrimination Claim: Handbook on Seeking Remedies under the EU Non-Discrimination Direc-
tives, European Network of Legal Experts in the Non-discrimination Field, European Commission, 2011,
pp. 45-58. In relation to the ECtHR (and national courts of Council of Europe members) see Arnardot-
tir, 0.M., “Non-discrimination under Article 14 ECHR: the Burden of Proof”, Scandinavian Studies in Law,
1999-2012, p.13. In relation to the Inter-American system see International Justice Resource Center, Pre-
venting and Remedying Human Rights Violations through the International Framework Advocacy before the
Inter-American System Manual for Attorneys and Advocates, 2012, pp. 55-60.

In the European context, the requirement is often understood as a requirement to establish a prima facie
case of discrimination at which point the “burden of proof” shifts to the respondent. The shifting of the
burden of proofin discrimination cases after a prima facie case has been established is an approach taken
by a number of international mechanisms. For further discussion see Interights, above, note 2, p. 107;
Farkas, L., above, note 412, p. 5; and ERRC, Interights and MPG, above, note 2.

See discussion in Arnardéttir, 0.M., above, note 412, p. 36.

See Interights, above, note 2, p. 104.



Practically, there may not be an easily identifiable comparator. Whilst
the use of hypothetical comparators is recognised and may be helpful
in some jurisdictions, this may not be the case everywhere. If the court
rejects the relevance of a comparator, it may find that there has been no
unfavourable treatment. Litigators may wish to argue that it is not appro-
priate for the claimant to be required to identify a comparator and in
some cases will be in a position to draw on conflicting views on whether
such a comparator is required in the jurisdiction in question.*!’

= Helpfully, it is not necessary to prove that the person who allegedly dis-
criminated intended to do so. There is much useful precedent on the
irrelevance of intent, including from the HRC and a number of regional
courts.*'® However, before some courts there is still some confusion on
this issue and litigators may find that precedent indicates that some
form of subjective intention is expected before the courts will find dis-
crimination.

Woo43Anod ayl) ul syybis [e1d20s pue HIWoU0I?d

3.8.2 Standard of Proof

The standard of proof required from a claimant in order to discharge their
burden of proof in discrimination cases varies across jurisdictions. Litigators
will need to establish whether the claimant is required to prove the discrim-
ination “beyond reasonable doubt” or is held to the lower standard of proof
whereby the court will determine whether it has been proved on the “balance
of probabilities”.

Given some of the particular difficulties in evidencing a discrimination claim
(discussed below), the application of a “beyond reasonable doubt” standard
of proof may be an insurmountable challenge in relation to some cases. It has
been alleged that where it is applied by human rights courts, it can lead in
effect, to “virtual impunity” in relation to human rights violations.*'®* How-
ever, it has also been noted that, where the standard applies, some courts have
been mitigating against its effects by, for example, drawing inferences from
circumstantial evidence and making presumptions which a court would not
otherwise make.*?° In Nachova v Bulgaria, the ECtHR departed from its previ-
ous insistence on the strict application of the criminal law standard of proof
“beyond reasonable doubt”. It recognised for the first time that:
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417 For a discussion of the issue of comparisons in the context of the ECtHR’s jurisprudence, see Arnardottir,
0.M,, above, note 412, pp. 32-35.

418 For a more thorough discussion see Interights, above, note 2, p. 106.

419 For a discussion of the negative impact of this high standard of proof in the case law of the ECtHR see
Arnardéttir, 0.M., above, note 412, pp. 32-35.
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420 Ibid, pp. 37-39 for a discussion of case law which appears to show the ECtHR doing this.
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According to its established case-law, proof may follow from the
coexistence of sufficiently strong, clear and concordant inferences
or of similar unrebutted presumptions of fact.**!

3.8.3 Considerations in Relation to Evidence

Proving discrimination is not easy. There will often not be direct proof of dis-
crimination and even if the proofis there, e.g. where it relates to a matter of state
policy, it may nevertheless not be accessible.*?> Some courts have taken steps
to reduce the burden of proof on claimants as a result of evidential issues and
the precise requirements of the courts should be carefully explored by a litiga-
tor when deciding whether or not the case can be brought.**® Other courts have
generous criteria for determining whether evidence is relevant and admissible
in relation to the claim.*?*

Litigators should be both thorough and creative in gathering evidence to prove
the claim. Where they are bringing equality/non-discrimination cases against
a state, it will not be uncommon for them to find themselves facing a lack of
co-operation from the state in question. This will result in a particular need to
be resourceful in gathering evidence. NGO contacts and community networks
may be of particular value in helping to build the case. A non-exhaustive list of
the types of evidence a litigator may wish to secure in relation to an equality or
non-discrimination claim together with some key considerations could include:

= Witness Statements: Often, particularly in cases of alleged direct dis-
crimination, claims will hinge on whether the adjudicating body finds the
evidence of individual witnesses to be compelling. Witness statements
and statements of victims will therefore be critical. They are also an im-
portant element of ensuring that the litigation is suitably participatory,
enabling claimants and affected communities to be involved and have
their say. Expert witnesses may also provide valuable testimony to a par-
ticular state of affairs.*?

» Situation Testing: This consists of testing a belief that there is direct
discrimination on grounds of a particular protected characteristic. For
example, one may wish to use situation testing to test a hypothesis that
an employer is discriminating against candidates on grounds of their

421 ECtHR, Nachova and Ors v Bulgaria, Application No. 43577/98 and 43579/98, 6 July 2005, Para 147.
See also the earlier chamber judgment in the same case, Nachova and Ors v Bulgaria, Application No.
43577/98 and 43579/98, 26 February 2004, Para 166.

422 For further discussions and specific examples, see ERRC, Interights and MPG, above, note 2; and In-
terights, above, note 2.

423 For some examples of the steps taken by courts in this respect see ERRC, Interights and MPG, above, note
2; and Interights, above, note 2.

424 See for example the rules relating to the IACHR and IACtHR, Melish, T.,, Protecting Economic, Social and
Cultural Rights in the Inter-American Human Rights System: A Manual on Presenting Claims, 2002, p. 363.

425 Ibid, pp. 366-368 for a detailed consideration of the use of witness statements before the IACHR or
IACtHR.
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ethnicity, choosing not to hire candidates with names which may indi-
cate a minority ethnicity. Situation testing would, in such a case, involve
submitting job applications to that employer from: Candidate A, with a
name that implies minority ethnicity; and Candidate B who has a name
which implies a majority ethnicity and who is equally qualified for the
role as Candidate A. If Candidate B is shortlisted but not Candidate A,
this is then used as prima facie evidence of discrimination on grounds
of ethnicity by the employer.*?° There are examples of organisations and
litigators using testing as the basis for discrimination claims in a number
of jurisdictions.*?’

= Pre-claim questionnaires: These are used in a number of national con-
texts to enable claimants/litigators to gain more information from the
potential respondent before deciding whether or not to bring a claim.
They can be a useful way of gaining information disaggregated on the ba-
sis of protected grounds of discrimination, for example, from employers
or service providers with regard to their recruitment/service provision
history. However, such a system is not available everywhere. And the UK,
which has had such a procedure available in relation to discrimination in
employment, has recently repealed the process.*??

= Visual and audio evidence: Some courts will admit video or audio re-
cordings as evidence, which may be particularly useful when the litiga-
tion is being brought in the context of wider situation research and testi-
mony collection by an NGO client for example.*?°

= Relevant studies and reports: This may include, for example, the hu-
man rights reports of various UN bodies, human rights commissions,
special rapporteurs or NGOs, or other third party researchers. Such re-
ports may be considered by courts in human rights cases, particularly
where a state is not co-operating with the judicial process. Litigators
should have them in mind although should pay particular attention to
the need to convince the court of their relevance to specific cases in
question as well as their reliability.

= Statistics: Statistics may be particularly useful evidence to help a litiga-
tor to discharge the burden of proving the claim of inequality or non-dis-
crimination. For example, litigators may seek to use statistics in relation
to a claim of indirect discrimination, where they seek to show that a par-
ticular provision, criterion or practice disproportionately impacts on in-

For a detailed consideration of the use of situation testing in the European and US context, please see
Rorive, 1., Proving Discrimination Cases - the Role of Situation Testing, joint publication by Centre for Equal
Rights and MPG, 2009.

Ibid.

See above, note 109, Section 138 which provides for discrimination questionnaires, has been repealed by
the Enterprise and Regulatory Reform Act 2013, a change which came into effect on 6 April 2014.

The IACtHR may also use such evidence in order for a victim who cannot travel to give evidence, to pres-
ent their evidence remotely. See International Justice Resource Center, above, note 412, p. 60.
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dividuals within a particular protected group. The source of the statistics
will be critical to whether the court is willing to rely on them as evidence
of inequality or discrimination. States are increasingly likely to gather
and publish official data in relation to certain protected characteristics as
aresult of international and regional non-discrimination obligations and
accordingly, litigators are advised to explore any statistics of this kind
published as well as any unofficial statistics which may nevertheless be
of value. As Interights has noted, “the use of statistics helps to shift the
focus away from narrow individual comparisons and toward the identifi-
cation of broader, underlying, structural inequalities” and some national
courts have shown a preference for statistics, where they are available, to
the use of individual comparators.*3°

3.8.4 Summary

Litigators will always need to have in mind whether the specific requirements
of proof of a given jurisdiction coupled with evidential challenges in relation to
a case, impact on the feasibility of bringing a successful case. This section has
highlighted some of the key considerations for litigators when carrying out this
assessment. However, litigators will wish to consider in detail the specificities of
their chosen forum. They may seek further guidance from the numerous useful
sources on procedure.

430 See Interights, above, note 2, p. 113.



CONCLUSION

Wherever one is situated in the world, the inequality of access to and enjoyment
of ESRs is evident. The gap between the rich and poor continues to grow and
enjoyment of basic rights such as water, food, housing and education remains
no more than an aspiration for many. Lawyers face a number of challenges in
seeking to ensure that everyone enjoys these rights. Activists agitating for social
justice regularly face a series of unhelpful and inaccurate ripostes from govern-
ments to the effect that: they are doing everything they should be to uphold ESRs;
people have an obligation to help themselves out of poverty; to do any more
would be too resource intensive; and so it goes on. The regularity with which
resources are posited as an excuse for failing to uphold fundamental rights is
depressingly predictable and it is not only governments to whom this appears
to be a legitimate concern. The perception that upholding ESRs is more costly
than upholding other rights has continued to influence the way in which courts
decide these cases**! and at the same time judgments which may not be so costly
to implement in individual cases may actually have “anti-poor” outcomes in the
broader context.*3? Activists and lawyers continue to in their campaign for the
realisation of ESRs.

And yetitis still too rare that the fundamental right to equality of the most disad-
vantaged groups features in this campaign. As usual, despite the best intentions,
these groups remain the most invisible. And therein lies the key problem. As this
guide has argued, equality is at the heart of ESRs. It is the most historically and
socio-economically disadvantaged groups who do not enjoy ESRs. States have
a clear obligation under human rights and equality law to respect, protect and
fulfil the rights to equality and freedom from non-discrimination and this must
include equality and non-discrimination in the enjoyment of ESRs. As NGOs and
lawyers, we must work together to send a clear message that equality is central
to the enjoyment of ESRs. We must pursue a clear and well-coordinated strategy
for change which encompasses a variety of social, political and legal approaches
driven to have the greatest effect in the particular context in question. Strategic
litigation has an important role to play in this broader strategy.

When faced with a lack of co-operation from the state in upholding ESRs, it is the
turn of litigators, remembering that:

431 See above, note 351, p. 77 and Nolan, A., Children’s Socio-economic Rights, Democracy and the Courts,
Hart Publishing, 2011, p. 25.

432 See above, note 91.
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[Clourts are the guardians of constitutional rights. A vitally impor-
tant function of courts is to interpret constitutional provisions con-
ferring rights with the fullness needed to ensure that citizens have
the benefit these constitutional guarantees are intended to afford.*>

The guide has shown that the jurisprudence of courts around the world is already
helping both to shape and to enforce the law in the area of equality in ESRs. How-
ever, the guide has also demonstrated that the courts need to address the sub-
stantial remaining gaps in the equal enjoyment of these rights. We have sought
to demonstrate that the rights to equality and non-discrimination are key. The
courts cannot address the gaps without hearing strong arguments from litiga-
tors brought on the basis of equality and/or non-discrimination as appropriate.
Helping to enable lawyers to bring such arguments to bear on cases related to
the adequate enjoyment of a fulfilling economic and social life has been the cen-
tral purpose of this guide. We hope that we have succeeded in this purpose and
that Budlender will be proven right in thinking that “in time we will find that
equality moves to the centre stage in social and economic rights litigation”.*3*
We are confident that such a change would result in a greater realisation of the
social and economic rights of all people, including the most vulnerable.

433 Joint dissent of Lord Nicholls of Birkenhead and Lord Hope of Craig Head, Privy Council, Prince Pinder v
The Queen [2002] UKPC 46.

434 Interview with Geoff Budlender conducted by the Equal Rights Trust, “Socio-Economic Equality in the
Courts: The Litigator’s Perspective”, Equal Rights Review, Vol. 12, 2014, p. 126.
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Appendix 1

Declaration of Principles on Equality (2008)

We, the undersigned human rights advocates and experts in international human
rights law and equality law

Preamble

Recalling the principles proclaimed in the Charter of the United Nations which
recognise the inherent dignity and worth and the equal and inalienable rights of
all members of the human family as the foundation of freedom, justice and peace
in the world;

Recalling Article 1 of the Universal Declaration of Human Rights proclaiming
that all human beings are born free and equal in dignity and rights;

Recalling that the United Nations, in the Universal Declaration of Human Rights
and in the International Covenants on human rights and other universal treaties,
has proclaimed that everyone is entitled to all the rights and freedoms set forth
therein, without distinction of any kind, committing States to take all possible
measures to ensure non-discrimination in the enjoyment of all human rights;

Noting the recognition, in Article 26 of the International Covenant on Civil and
Political Rights, of the right to non-discrimination as an autonomous human
right and the correlative obligation of States to realise this right;

Observing that discrimination by its nature harms human capabilities in unjust
ways, creating cycles of disadvantage and denials of freedom which hinder
human development;

Recognising the importance of combating every form of discrimination, includ-
ing the need to take appropriate action to enable people who are disadvantaged
to realise their full potential, and contribute to their full participation in eco-
nomic, social, political, cultural and civil life;

Convinced that comprehensive anti-discrimination legislation and its effective
enforcement are necessary to promote equality and eliminate discrimination;

Concerned that the vast majority of States do not have effective legal protec-
tion, including comprehensive legislation, to promote equality and combat dis-
crimination;
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Understanding that States may need guidance and assistance in introducing
effective legal protection, including legislation, to promote equality and combat
discrimination;

Noting that while legal provisions relating to equality should provide legal cer-
tainty, those responsible should be willing to improve and interpret legislation
in order to reflect the changing experiences of all people disadvantaged by
inequality;

Resolved to take further steps to promote the equality of all persons through the
effective enforcement of prohibitions of discrimination in international human
rights law as well as in national legislation;

Aiming to eliminate unjust inequalities and to promote full and effective equality;

Having participated in a meeting held in London, in the United Kingdom, from 2
to 5 April 2008 and/or in subsequent consultations facilitated by the equal rights
trust, hereby adopt the following declaration on principles of equality.

PART I. Equality

1. The Right to Equality

The right to equality is the right of all human beings to be equal in dignity, to be
treated with respect and consideration and to participate on an equal basis with
others in any area of economic, social, political, cultural or civil life. All human
beings are equal before the law and have the right to equal protection and ben-
efit of the law.

2. Equal Treatment

Equal treatment, as an aspect of equality, is not equivalent to identical treat-
ment. To realise full and effective equality it is necessary to treat people differ-
ently according to their different circumstances, to assert their equal worth and
to enhance their capabilities to participate in society as equals.

3. Positive Action
To be effective, the right to equality requires positive action.
Positive action, which includes a range of legislative, administrative and policy

measures to overcome past disadvantage and to accelerate progress towards
equality of particular groups, is a necessary element within the right to equality.



PART II. Non-discrimination

4. The Right to Non-discrimination

The right to non-discrimination is a free-standing, fundamental right, subsumed
in the right to equality.

5. Definition of Discrimination*3®

Discrimination must be prohibited where it is on grounds of race, colour, ethnic-
ity, descent, sex, pregnancy, maternity, civil, family or carer status, language, reli-
gion or belief, political or other opinion, birth, national or social origin, nation-
ality, economic status, association with a national minority, sexual orientation,
gender identity, age, disability, health status, genetic or other predisposition
toward illness or a combination of any of these grounds, or on the basis of char-
acteristics associated with any of these grounds.

Discrimination based on any other ground must be prohibited where such dis-
crimination

i. causes or perpetuates systemic disadvantage;

ii. undermines human dignity; or

iii. adversely affects the equal enjoyment of a person’s rights and freedoms
in a serious manner that is comparable to discrimination on the prohib-
ited grounds stated above.

Discrimination must also be prohibited when it is on the ground of the associa-
tion of a person with other persons to whom a prohibited ground applies or the
perception, whether accurate or otherwise, of a person as having a characteris-
tic associated with a prohibited ground.

Discrimination may be direct or indirect.

Direct discrimination occurs when for a reason related to one or more prohibited
grounds a person or group of persons is treated less favourably than another person
or another group of persons is, has been, or would be treated in a comparable situ-
ation; or when for a reason related to one or more prohibited grounds a person or
group of persons is subjected to a detriment. Direct discrimination may be permit-
ted only very exceptionally, when it can be justified against strictly defined criteria.

Indirect discrimination occurs when a provision, criterion or practice would put
persons having a status or a characteristic associated with one or more prohib-
ited grounds at a particular disadvantage compared with other persons, unless
that provision, criterion or practice is objectively justified by a legitimate aim,
and the means of achieving that aim are appropriate and necessary.

435 Throughout this Declaration the term “discrimination” is used as defined in this Principle and the term
“prohibited grounds” refers to the grounds or combination of grounds described in this Principle.
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Harassment constitutes discrimination when unwanted conduct related to any
prohibited ground takes place with the purpose or effect of violating the dig-
nity of a person or of creating an intimidating, hostile, degrading, humiliating or
offensive environment.

An act of discrimination may be committed intentionally or unintentionally.

6. Relationship between the Grounds of Discrimination

Legislation must provide for equal protection from discrimination regardless of
the ground or combination of grounds concerned.

7. Discrimination and Violence

Any act of violence or incitement to violence*3 that is motivated wholly or in
part by the victim having a characteristic or status associated with a prohibited
ground constitutes a serious denial of the right to equality. Such motivation must
be treated as an aggravating factor in the commission of offences of violence and
incitement to violence, and States must take all appropriate action to penalise,
prevent and deter such acts.

PART III. Scope and Right-holders
8. Scope of Application

The right to equality applies in all areas of activity regulated by law.

9. Right-holders

The right to equality is inherent to all human beings and may be asserted by any
person or a group of persons who have a common interest in asserting this right.

The right to equality is to be freely exercised by all persons present in or subject
to the jurisdiction of a State.

Legal persons must be able to assert a right to protection against discrimination
when such discrimination is, has been or would be based on their members,
employees or other persons associated with a legal person having a status or
characteristic associated with a prohibited ground.

436 Certain signatories have endorsed the Principles on the basis that “incitement to violence” means incite-
ment to imminent violence”.



PART IV. Obligations

10. Duty-bearers

States have a duty to respect, protect, promote and fulfil the right to equality for
all persons present within their territory or subject to their jurisdiction. Non-state
actors, including transnational corporations and other non-national legal entities,
should respect the right to equality in all areas of activity regulated by law.

11. Giving Effect to the Right to Equality

States must take the steps that are necessary to give full effect to the right to
equality in all activities of the State both domestically and in its external or inter-
national role. In particular States must:

Adopt all appropriate constitutional, legislative, administrative and other meas-
ures for the implementation of the right to equality;

Take all appropriate measures, including legislation, to modify or abolish exist-
ing laws, regulations, customs and practices that conflict or are incompatible
with the right to equality;

Promote equality in all relevant policies and programmes;

Review all proposed legislation for its compatibility with the right to equality;

Refrain from adopting any policies or engaging in any act or practice that is
inconsistent with the right to equality;

Take all appropriate measures to ensure that all public authorities and institu-
tions act in conformity with the right to equality;

Take all appropriate measures to eliminate all forms of discrimination by any
person, or any public or private sector organisation.

12. Obligations Regarding Multiple Discrimination

Laws and policies must provide effective protection against multiple discrimina-
tion, that is, discrimination on more than one ground. Particular positive action
measures, as defined in Principle 3, may be required to overcome past disadvan-
tage related to the combination of two or more prohibited grounds.

13. Accommodating Difference

To achieve full and effective equality it may be necessary to require public and
private sector organisations to provide reasonable accommodation for different
capabilities of individuals related to one or more prohibited grounds.
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Accommodation means the necessary and appropriate modifications and
adjustments, including anticipatory measures, to facilitate the ability of every
individual to participate in any area of economic, social, political, cultural or
civil life on an equal basis with others. It should not be an obligation to accom-
modate difference where this would impose a disproportionate or undue bur-
den on the provider.

14. Measures against Poverty

As poverty may be both a cause and a consequence of discrimination, measures
to alleviate poverty should be coordinated with measures to combat discrimina-
tion, in the pursuit of full and effective equality.

15. Specificity of Equality Legislation

The realisation of the right to equality requires the adoption of equality laws and
policies that are comprehensive and sufficiently detailed and specific to encom-
pass the different forms and manifestations of discrimination and disadvantage.

16. Participation

All persons, particularly those who have experienced or who are vulnerable to
discrimination, should be consulted and involved in the development and imple-
mentation of laws and policies implementing the right to equality.

17. Education on Equality

States have a duty to raise public awareness about equality, and to ensure that
all educational establishments, including private, religious and military schools,
provide suitable education on equality as a fundamental right.

PART V. Enforcement

18. Access to Justice

Persons who have been subjected to discrimination have a right to seek legal
redress and an effective remedy. They must have effective access to judicial
and/or administrative procedures, and appropriate legal aid for this purpose.
States must not create or permit undue obstacles, including financial obstacles
or restrictions on the representation of victims, to the effective enforcement of
the right to equality.



19. Victimisation

States must introduce into their national legal systems such measures as are
necessary to protect individuals from any adverse treatment or adverse conse-
quence as a reaction to a complaint or to proceedings aimed at enforcing com-
pliance with equality provisions.

20. Standing

States should ensure that associations, organisations or other legal entities,
which have a legitimate interest in the realisation of the right to equality, may
engage, either on behalf or in support of the persons seeking redress, with their
approval, or on their own behalf, in any judicial and/or administrative proce-
dure provided for the enforcement of the right to equality.

21. Evidence and Proof

Legal rules related to evidence and proof must be adapted to ensure that victims
of discrimination are not unduly inhibited in obtaining redress. In particular,
the rules on proof in civil proceedings should be adapted to ensure that when
persons who allege that they have been subjected to discrimination establish,
before a court or other competent authority, facts from which it may be pre-
sumed that there has been discrimination (prima facie case), it shall be for the
respondent to prove that there has been no breach of the right to equality.

22. Remedies and Sanctions

Sanctions for breach of the right to equality must be effective, proportionate
and dissuasive. Sanctions must provide for appropriate remedies for those
whose right to equality has been breached including reparations for mate-
rial and non-material damages; sanctions may also require the elimination of
discriminatory practices and the implementation of structural, institutional,
organisational, or policy change that is necessary for the realisation of the
right to equality.

23. Specialised Bodies

States must establish and maintain a body or a system of coordinated bodies
for the protection and promotion of the right to equality. States must ensure
the independent status and competences of such bodies in line with the UN
Paris Principles, as well as adequate funding and transparent procedures for the
appointment and removal of their members.

24. Duty to Gather Information

To give full effect to the right to equality States must collect and publicise infor-
mation, including relevant statistical data, in order to identify inequalities, dis-
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criminatory practices and patterns of disadvantage, and to analyse the effective-
ness of measures to promote equality. States must not use such information in a
manner that violates human rights.

25. Dissemination of Information
Laws and policies adopted to give effect to the right to equality must be accessi-
ble to all persons. States must take steps to ensure that all such laws and policies

are brought to the attention of all persons who may be concerned by all appro-
priate means.

PART VI. Prohibitions

26. Prohibition of Regressive Interpretation
In adopting and implementing laws and policies to promote equality, there shall

be no regression from the level of protection against discrimination that has
already been achieved.

27.Derogations and Reservations
No derogation from the right to equality shall be permitted.

Any reservation to a treaty or other international instrument, which would der-
ogate from the right to equality, shall be null and void.



.~ Appendix2

International Covenant on Economic, Social and
Cultural Rights (1966)

Preamble
The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and inal-
ienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Recognising that these rights derive from the inherent dignity of the human
person,

Recognising that, in accordance with the Universal Declaration of Human Rights,
the ideal of free human beings enjoying freedom from fear and want can only be
achieved if conditions are created whereby everyone may enjoy his economic,
social and cultural rights, as well as his civil and political rights,

Considering the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and freedoms,

Realising that the individual, having duties to other individuals and to the com-
munity to which he belongs, is under a responsibility to strive for the promotion

and observance of the rights recognised in the present Covenant,

Agree upon the following articles:

PART 1
Article 1

1. All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their eco-
nomic, social and cultural development.
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2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of inter-
national economic co-operation, based upon the principle of mutual ben-
efit, and international law. In no case may a people be deprived of its own
means of subsistence.

3. The States Parties to the present Covenant, including those having
responsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realisation of the right of self-determina-
tion, and shall respect that right, in conformity with the provisions of the
Charter of the United Nations.

PART II

Article 2

1. Each State Party to the present Covenant undertakes to take steps, indi-
vidually and through international assistance and co-operation, espe-
cially economic and technical, to the maximum of its available resources,
with a view to achieving progressively the full realisation of the rights
recognised in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures.

2. The States Parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without dis-
crimination of any kind as to race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

3. Developing countries, with due regard to human rights and their national
economy, may determine to what extent they would guarantee the eco-
nomic rights recognised in the present Covenant to non-nationals.

Article 3

The States Parties to the present Covenant undertake to ensure the equal right of
men and women to the enjoyment of all economic, social and cultural rights set
forth in the present Covenant.

Article 4

The States Parties to the present Covenant recognise that, in the enjoyment of
those rights provided by the State in conformity with the present Covenant, the
State may subject such rights only to such limitations as are determined by law
only in so far as this may be compatible with the nature of these rights and solely
for the purpose of promoting the general welfare in a democratic society.



Article 5

1. Nothing in the present Covenant may be interpreted as implying for any
State, group or person any right to engage in any activity or to perform any
act aimed at the destruction of any of the rights or freedoms recognised
herein, or at their limitation to a greater extent than is provided for in the
present Covenant.

2. Norestriction upon or derogation from any of the fundamental human rights
recognised or existing in any country in virtue of law, conventions, regula-
tions or custom shall be admitted on the pretext that the present Covenant
does not recognise such rights or that it recognises them to a lesser extent.

PART III
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Article 6

1. The States Parties to the present Covenant recognise the right to work,
which includes the right of everyone to the opportunity to gain his living
by work which he freely chooses or accepts, and will take appropriate
steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to achieve
the full realisation of this right shall include technical and vocational
guidance and training programmes, policies and techniques to achieve
steady economic, social and cultural development and full and produc-
tive employment under conditions safeguarding fundamental political
and economic freedoms to the individual.
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Article 7

The States Parties to the present Covenant recognise the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular:

a. Remuneration which provides all workers, as a minimum, with:

i. Fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed condi-
tions of work not inferior to those enjoyed by men, with equal pay for
equal work.

ii. A decent living for themselves and their families in accordance with
the provisions of the present Covenant.

b. Safe and healthy working conditions.

c. Equal opportunity for everyone to be promoted in his employment to an
appropriate higher level, subject to no considerations other than those of
seniority and competence.

d. Rest, leisure and reasonable limitation of working hours and periodic
holidays with pay, as well as remuneration for public holidays.
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Article 8

1. The States Parties to the present Covenant undertake to ensure:

a. The right of everyone to form trade unions and join the trade union
of his choice, subject only to the rules of the organisation concerned,
for the promotion and protection of his economic and social interests.
No restrictions may be placed on the exercise of this right other than
those prescribed by law and which are necessary in a democratic soci-
ety in the interests of national security or public order or for the pro-
tection of the rights and freedoms of others;

b. The right of trade unions to establish national federations or confeder-
ations and the right of the latter to form or join international trade-un-
ion organisations;

c. The right of trade unions to function freely subject to no limitations
other than those prescribed by law and which are necessary in a dem-
ocratic society in the interests of national security or public order or
for the protection of the rights and freedoms of others;

d. The right to strike, provided that it is exercised in conformity with the
laws of the particular country.

2. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces or of the police
or of the administration of the State.

3. Nothing in this article shall authorise States Parties to the International
Labour Organisation Convention of 1948 concerning Freedom of Associ-
ation and Protection of the Right to Organise to take legislative measures
which would prejudice, or apply the law in such a manner as would prej-
udice, the guarantees provided for in that Convention.

Article 9

The States Parties to the present Covenant recognise the right of everyone to
social security, including social insurance.

Article 10

The States Parties to the present Covenant recognise that:

1. The widest possible protection and assistance should be accorded to the
family, which is the natural and fundamental group unit of society, par-
ticularly for its establishment and while it is responsible for the care and
education of dependent children. Marriage must be entered into with the
free consent of the intending spouses.

2. Special protection should be accorded to mothers during a reasonable
period before and after childbirth. During such period working moth-
ers should be accorded paid leave or leave with adequate social secu-
rity benefits.

3. Special measures of protection and assistance should be taken on behalf
of all children and young persons without any discrimination for reasons
of parentage or other conditions. Children and young persons should be



protected from economic and social exploitation. Their employment in
work harmful to their morals or health or dangerous to life or likely to
hamper their normal development should be punishable by law. States
should also set age limits below which the paid employment of child
labour should be prohibited and punishable by law.

Article 11

1. The States Parties to the present Covenant recognise the right of every-
one to an adequate standard of living for himself and his family, includ-
ing adequate food, clothing and housing, and to the continuous improve-
ment of living conditions. The States Parties will take appropriate steps
to ensure the realisation of this right, recognising to this effect the essen-
tial importance of international co-operation based on free consent.

2. The States Parties to the present Covenant, recognising the fundamen-
tal right of everyone to be free from hunger, shall take, individually and
through international co-operation, the measures, including specific pro-
grammes, which are needed:

a. To improve methods of production, conservation and distribution of
food by making full use of technical and scientific knowledge, by dis-
seminating knowledge of the principles of nutrition and by developing
or reforming agrarian systems in such a way as to achieve the most
efficient development and utilisation of natural resources;

b. Taking into account the problems of both food-importing and food-ex-
porting countries, to ensure an equitable distribution of world food
supplies in relation to need.
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Article 12

1. The States Parties to the present Covenant recognise the right of every-
one to the enjoyment of the highest attainable standard of physical and
mental health.
2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realisation of this right shall include those necessary for:
a. The provision for the reduction of the stillbirth-rate and of infant mor-
tality and for the healthy development of the child;

b. The improvement of all aspects of environmental and industrial
hygiene;

c. The prevention, treatment and control of epidemic, endemic, occupa-
tional and other diseases;

d. The creation of conditions which would assure to all medical service
and medical attention in the event of sickness.

Article 13

1. The States Parties to the present Covenant recognise the right of every-
one to education. They agree that education shall be directed to the full
development of the human personality and the sense of its dignity, and 143
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shall strengthen the respect for human rights and fundamental freedoms.

They further agree that education shall enable all persons to participate

effectively in a free society, promote understanding, tolerance and friend-

ship among all nations and all racial, ethnic or religious groups, and fur-
ther the activities of the United Nations for the maintenance of peace.

2. The States Parties to the present Covenant recognise that, with a view to
achieving the full realisation of this right:

a. Primary education shall be compulsory and available free to all;

b. Secondary education in its different forms, including technical and
vocational secondary education, shall be made generally available and
accessible to all by every appropriate means, and in particular by the
progressive introduction of free education;

c. Higher education shall be made equally accessible to all, on the basis
of capacity, by every appropriate means, and in particular by the pro-
gressive introduction of free education;

d. Fundamental education shall be encouraged or intensified as far as
possible for those persons who have not received or completed the
whole period of their primary education;

e. The development of a system of schools at all levels shall be actively
pursued, an adequate fellowship system shall be established, and the
material conditions of teaching staff shall be continuously improved.

3. The States Parties to the present Covenant undertake to have respect for
the liberty of parents and, when applicable, legal guardians to choose for
their children schools, other than those established by the public author-
ities, which conform to such minimum educational standards as may be
laid down or approved by the State and to ensure the religious and moral
education of their children in conformity with their own convictions.

4. No part of this article shall be construed so as to interfere with the liberty
of individuals and bodies to establish and direct educational institutions,
subject always to the observance of the principles set forth in paragraph
[ of this article and to the requirement that the education given in such
institutions shall conform to such minimum standards as may be laid
down by the State.

Article 14

Each State Party to the present Covenant which, at the time of becoming a Party,
has not been able to secure in its metropolitan territory or other territories
under its jurisdiction compulsory primary education, free of charge, undertakes,
within two years, to work out and adopt a detailed plan of action for the pro-
gressive implementation, within a reasonable number of years, to be fixed in the
plan, of the principle of compulsory education free of charge for all.

Article 15

1. The States Parties to the present Covenant recognise the right of everyone:
a. To take part in cultural life;
b. To enjoy the benefits of scientific progress and its applications;



c. To benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he
is the author.

The steps to be taken by the States Parties to the present Covenant to

achieve the full realisation of this right shall include those necessary for the

conservation, the development and the diffusion of science and culture.

The States Parties to the present Covenant undertake to respect the free-

dom indispensable for scientific research and creative activity.

The States Parties to the present Covenant recognise the benefits to be

derived from the encouragement and development of international con-

tacts and co-operation in the scientific and cultural fields.

PART IV

Article 16

1.

The States Parties to the present Covenant undertake to submit in con-

formity with this part of the Covenant reports on the measures which

they have adopted and the progress made in achieving the observance of
the rights recognised herein.

a. All reports shall be submitted to the Secretary-General of the United
Nations, who shall transmit copies to the Economic and Social Coun-
cil for consideration in accordance with the provisions of the pres-
ent Covenant;

b. The Secretary-General of the United Nations shall also transmit to
the specialised agencies copies of the reports, or any relevant parts
therefrom, from States Parties to the present Covenant which are also
members of these specialised agencies in so far as these reports, or
parts therefrom, relate to any matters which fall within the respon-
sibilities of the said agencies in accordance with their constitutional
instruments.

Article 17

1.

3.

The States Parties to the present Covenant shall furnish their reports in
stages, in accordance with a programme to be established by the Eco-
nomic and Social Council within one year of the entry into force of the
present Covenant after consultation with the States Parties and the spe-
cialised agencies concerned.

Reports may indicate factors and difficulties affecting the degree of fulfil-
ment of obligations under the present Covenant.

Where relevant information has previously been furnished to the United
Nations or to any specialised agency by any State Party to the present
Covenant, it will not be necessary to reproduce that information, but a
precise reference to the information so furnished will suffice.
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Article 18

Pursuant to its responsibilities under the Charter of the United Nations in the
field of human rights and fundamental freedoms, the Economic and Social Coun-
cil may make arrangements with the specialised agencies in respect of their
reporting to it on the progress made in achieving the observance of the provi-
sions of the present Covenant falling within the scope of their activities. These
reports may include particulars of decisions and recommendations on such
implementation adopted by their competent organs.

Article 19

The Economic and Social Council may transmit to the Commission on Human
Rights for study and general recommendation or, as appropriate, for information
the reports concerning human rights submitted by States in accordance with
articles 16 and 17, and those concerning human rights submitted by the special-
ised agencies in accordance with article 18.

Article 20

The States Parties to the present Covenant and the specialised agencies con-
cerned may submit comments to the Economic and Social Council on any gen-
eral recommendation under article 19 or reference to such general recommen-
dation in any report of the Commission on Human Rights or any documentation
referred to therein.

Article 21

The Economic and Social Council may submit from time to time to the General
Assembly reports with recommendations of a general nature and a summary of
the information received from the States Parties to the present Covenant and the
specialised agencies on the measures taken and the progress made in achieving
general observance of the rights recognised in the present Covenant.

Article 22

The Economic and Social Council may bring to the attention of other organs of
the United Nations, their subsidiary organs and specialised agencies concerned
with furnishing technical assistance any matters arising out of the reports
referred to in this part of the present Covenant which may assist such bodies in
deciding, each within its field of competence, on the advisability of international
measures likely to contribute to the effective progressive implementation of the
present Covenant.



Article 23

The States Parties to the present Covenant agree that international action for
the achievement of the rights recognised in the present Covenant includes such
methods as the conclusion of conventions, the adoption of recommendations,
the furnishing of technical assistance and the holding of regional meetings and
technical meetings for the purpose of consultation and study organised in con-
junction with the Governments concerned.

Article 24

Nothing in the present Covenant shall be interpreted as impairing the provisions
of the Charter of the United Nations and of the constitutions of the specialised
agencies which define the respective responsibilities of the various organs of
the United Nations and of the specialised agencies in regard to the matters dealt
with in the present Covenant.

Article 25

Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilise fully and freely their natural wealth and
resources.

PART V

Article 26

1. The present Covenant is open for signature by any State Member of the
United Nations or member of any of its specialised agencies, by any State
Party to the Statute of the International Court of Justice, and by any other
State which has been invited by the General Assembly of the United
Nations to become a party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratifica-
tion shall be deposited with the Secretary-General of the United Nations.

3. The present Covenant shall be open to accession by any State referred to
in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which
have signed the present Covenant or acceded to it of the deposit of each
instrument of ratification or accession.
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Article 27

1.

The present Covenant shall enter into force three months after the date
of the deposit with the Secretary-General of the United Nations of the
thirty-fifth instrument of ratification or instrument of accession.

For each State ratifying the present Covenant or acceding to it after the
deposit of the thirty-fifth instrument of ratification or instrument of
accession, the present Covenant shall enter into force three months after
the date of the deposit of its own instrument of ratification or instrument
of accession.

Article 28

The provisions of the present Covenant shall extend to all parts of federal States
without any limitations or exceptions.

Article 29

1.

Any State Party to the present Covenant may propose an amendment
and file it with the Secretary-General of the United Nations. The Secre-
tary-General shall thereupon communicate any proposed amendments
to the States Parties to the present Covenant with a request that they
notify him whether they favour a conference of States Parties for the pur-
pose of considering and voting upon the proposals. In the event that at
least one third of the States Parties favours such a conference, the Sec-
retary-General shall convene the conference under the auspices of the
United Nations. Any amendment adopted by a majority of the States Par-
ties present and voting at the conference shall be submitted to the Gen-
eral Assembly of the United Nations for approval.

Amendments shall come into force when they have been approved by
the General Assembly of the United Nations and accepted by a two-thirds
majority of the States Parties to the present Covenant in accordance with
their respective constitutional processes.

When amendments come into force they shall be binding on those States
Parties which have accepted them, other States Parties still being bound
by the provisions of the present Covenant and any earlier amendment
which they have accepted.

Article 30

Irrespective of the notifications made under article 26, paragraph 5, the Secre-
tary-General of the United Nations shall inform all States referred to in para-
graph I of the same article of the following particulars:

a.
b.

Signatures, ratifications and accessions under article 26;
The date of the entry into force of the present Covenant under article 27
and the date of the entry into force of any amendments under article 29.



Article 31

1. The present Covenant, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited in the archives of
the United Nations.

2. The Secretary-General of the United Nations shall transmit certified cop-
ies of the present Covenant to all States referred to in article 26.
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The Equal Rights Trust is an independent international organisation
whose purpose is to combat discrimination and promote equality as a
fundamental human right and a basic principle of social justice. The Trust
focuses on the complex relationship between different types of discrim-
ination, developing strategies for translating the principles of equality
into practice.

This guide is the result of the Trust's deep concern that, in all of the countries in which
it works, there continues to be significant inequality in the enjoyment by different
individuals and groups of their economic and social rights. An approach based on
equality and non-discrimination
is one way to move towards the
realisation of these rights. Win-

Economic and Social Rig ning a discrimination case related

in the Courtroom: to education, for example, may go
a long way toward better enjoy-

A Litigator’s Guide to Using ment of the right to education.
; The courtroom should and could
) become one of the key spaces
=7 where the promise of equal rights
) to education, health, social secu-
rity or adequate standard of living
is fulfilled.

Equality and Non—discriminatll
Strategies to Advance Economi

and Social Rights

The primary purpose of this book is to elaborate upon how legal responses to inequ-
ality and discrimination can be used in litigation to advance economic and social
rights. Based on detailed research, this guide assists litigators by:

v'Elucidating the conceptual links between equality and non-discrimination on
the one hand and economic and social rights on the other.

v" Explaining why the rights to equality and non-discrimination could be employed
to advance economic and social rights.

v/ Bringing together for easy reference caselaw which may provide useful prec-
edents for lawyers.

v Providing guidance to litigators on how to assemble the building blocks of a

case strategy to advance economic and social rights while making the most
of the equality and non-discrimination framework.

For a technical appendix, see www.equalrightstrust.org
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