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II.

Introduction

1. This report contains a comprehensive account of communications sent to
Governments between 16 March 2009 and 15 March 2010, along with replies received
between 1 May 2008 and 30 April 2010. It also contains responses received to
communications that were sent in earlier years.

Communications and replies

2. Along with fuller reproductions or summaries of correspondence, this report
summarizes the correspondence regarding each communication under four headings for
ease of reference.

Violation alleged

3. Violations are classified into the following categories:

(a). Non-respect of international standards on safeguards and restrictions relating
to the imposition of capital punishment (“Death penalty safeguards™).

(b).  Death threats and fear of imminent extrajudicial executions by State officials,
paramilitary groups, or groups cooperating with or tolerated by the Government, as
well as unidentified persons who may be linked to the categories mentioned above
and when the Government is failing to take appropriate protection measures (“Death
threats”).

(c). Deaths in custody owing to torture, neglect, or the use of force, or fear of
death in custody due to life-threatening conditions of detention (“Deaths in
custody”).

(d) Deaths due to the use of force by law enforcement officials or persons acting
in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality (“Excessive force”).

(e). Deaths due to the attacks or killings by security forces of the State, or by
paramilitary groups, death squads, or other private forces cooperating with or
tolerated by the State (“Attacks or killings”).

(f).  Violations of the right to life during armed conflicts, especially of the civilian
population and other non-combatants, contrary to international humanitarian law
(“Violations of right to life in armed conflict”).

(g). Expulsion, refoulement, or return of persons to a country or a place where
their lives are in danger (“Expulsion”).

(h).  Impunity, compensation and the rights of victims (“Impunity”).

The short versions contained in parentheses are used in the tabulation of
communications.
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B. Subject(s) of appeal

4. The subjects of appeal are classified in accordance with paragraph 6 of Commission
of Human Rights resolution 2004/37 and paragraph 5 (b) of General Assembly resolution
61/173.

C. Character of replies received

5. The replies received have been classified according to the following five categories
designed to assist the Commission in its task of evaluating the effectiveness of the mandate:

(a). “Largely satisfactory response” denotes a reply that is responsive to the
allegations and that substantially clarifies the facts. It does not, however, imply that
the action taken necessarily complies with international human rights law.

(b) “Cooperative but incomplete response” denotes a reply that provides some
clarification of the allegations but that contains limited factual substantiation or that
fails to address some issues.

(c) “Allegations rejected but without adequate substantiation” denotes a reply
denying the allegations but which is not supported by documentation or analysis that
can be considered satisfactory under the circumstances.

(d) “Receipt acknowledged” denotes a reply acknowledging that the communication
was received but without providing any substantive information.

(e) “No response”.

6. There are two minor, additional characterizations: (i) Where a response has been
received but has not yet been translated by the United Nations, the response is characterized
simply as “Translation awaited”; (ii)) Where a response has not been received from the
Government but less than 90 days has elapsed since the communication was sent, that fact
is indicated by characterizing the response as: “No response (recent communication)”.

D. Observations of the Special Rapporteur

7. In order to underscore the importance of the dialogue between the Special
Rapporteur and Governments and to avoid any appearance that the principal goal is the
exchange of correspondence for its own sake, this report contains brief comments by the
Special Rapporteur on the extent to which he considers each reply to have responded
adequately to the concerns arising under the mandate. An indication is also provided in
instances in which additional information is required to respond effectively to the
information received.

III. Tabulation of communications and replies

8. To provide an overview of the activities of the mandate in the past year, this report
also includes a table that contains the following information by country.
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A

“Communications sent” and “Government responses received”
9. These columns contain the total number of communications sent by the Special

Rapporteur and the total number of responses received from Governments. The columns
also contain subtotals for urgent appeals (UA) and allegation letters (AL).

“Number and category of individuals concerned”

10.  The subjects of communications are classified in accordance with paragraph 6 of
Commission of Human Rights resolution 2004/37.

“Alleged violations of the right to life upon which the Special
Rapporteur intervened”

11.  This column lists the number of communications containing allegations of a
particular category. (See Section I, paragraph 3above).

“Character of replies received”

12.  See Section I, paragraph 5 above
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IV.

Table of communications

Governments

Numbers and category
of individuals Alleged violations of ~Character of replies

Communications sent responses received concerned the right to life received
Afghanistan 1 AL 6 males Attacks or No response
killings
Bangladesh 1 UA 5 males Death penalty Largely
safeguards satisfactory
response
1 AL 6 unknown Excessive force No response
(members of (recent
indigenous communication)
communities)
Belarus 1 UA 1 male Death penalty ~ Translation
safeguards awaited
1 UA 1 male Death penalty =~ Cooperative but
safeguards incomplete
response
China 1 AL 1 male Excessive force Translation
awaited
1 UA 4 males and 1 Death penalty =~ Largely
female safeguards satisfactory
response
1 UA 156 unknown Excessive force Translation
(demonstrators) awaited
1 UA 1 male and 1 Death penalty ~ Largely
female safeguards satisfactory
response
1 UA 1 male (foreign Death penalty ~ Cooperative but
national) safeguards incomplete
response
1 UA 12 males Death penalty =~ Cooperative but
safeguards incomplete
response
1 UA 1 male Death penalty ~ No response
safeguards (recent
communication)
Colombia 1 AL 1 female, 5 Attacks or No response
males, 6 minors Kkillings
(members of
indigenous
1 UA community) Death threats No response

1 female, 2 males
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Democratic
Republic of the
Congo

Egypt

El Salvador

Ethiopia

Gambia
Guatemala

Guinea

Honduras

India

Indonesia

Iran (Islamic
Republic of)

1 AL

1UA

1 AL

1 AL

1 UA

1 UA

1 AL

1 AL

1 UA

1 UA

1 UA

1 AL

1 AL

1 AL
1 AL

1 AL

1 UA

1 AL
1 UA

(human rights

defenders)
1 maleAttacks or
(journalist) killings

4 males (humanDeath penalty
rights defenders) safeguards

No response

No response

1 male and others Impunity (rights No response

1 male (foreign
national)

2 females, 2
males (human

rights defenders)

and 16 others
5 males

(opposition party

leaders)

Group concern
1 male (human
rights defender)
Approximately
150
(demonstrators,
unknown)

2 males

2 males, 3
unknown
(demonstrators)
1 female, 1 male

2 males

1 female, 1 male
1 male

2 males

Group concern

1 male
1 male (minor )

of victims)

Death in custody No response

Attacks or

Cooperative but

killings and death incomplete

threats

Death penalty
safeguards

Death threats
Attacks or
killings
Attacks or
killings

Attacks or
killings
Excessive force

Excessive force

Excessive force

Excessive force
Impunity

Death in custody

Concern on
legislation
imposing death
penalty for non-
serious crimes

Death in custody

Death penalty
safeguards

response

Cooperative but
incomplete
response

No response
Receipt
acknowledged
No response

No response
No response
Largely
satisfactory
Largely
satisfactory

response

No response
No response

No response

No response

No response
No response
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1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

1 UA

2 males (religious Death penalty

minority
members)

1 male (minor)

2 males (minors)

12 unknown

(demonstrators)

1 male (minor)

1 male (minor)

1 male (minor)

2 males (minors)

3 males

7 males (ethnic
minority)

1 male (minor)

1 male

safeguards
Death Penalty
safeguards

Death penalty
safeguards

Excessive force

Death penalty
safeguards

Death penalty
safeguards

Death penalty
safeguards
Death penalty
safeguards
Death penalty
safeguards
Death penalty

safeguards

Death penalty
safeguards

Death penalty
safeguards

7 males, 3 minors Death penalty

Group concern:  Excessive force

14 males, 2
minors and 44
unknown

(demonstrators)

Group concern:

about 37

safeguards

Death penalty
safeguards

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response

No response
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Iraq

Israel

Italy

Japan
Libyan Arab
Jamahiriya

Madagascar

Mexico

Mongolia

Myanmar

Nepal

Nigeria

Occupied
Palestinian

10

1 UA

1 AL

1 AL

1AL

1 AL

1 UA

1 AL

1 AL

1 UA

1 AL

1 UA

1 AL

1 AL

1 AL

1 AL

2UA

unknown and
others

1 male and 1
female

11 Unknown

Group concern:
168 males, 1
female and 12
Unknown

12 males

7 males

5 males

1 male (human
rights defender)

1 female and 2
males

7 unknown
(migrants)

4 males
(journalists)

1 male

2 males

Death penalty
safeguards

Excessive force

Death penalty
safeguards

Attacks or
killings

Death in custody

Death penalty
safeguards

Death in custody

Excessive force

Excessive force

Attacks or
killings
Death penalty
safeguards

Excessive force

1 female (minor) Impunity

Group  concern:Attacks or
10 males and 878killings

unknown

Group concern:
200 unknown
(religious
minority)

1 male

Attacks or
killings

Death penalty
safeguards

No response

Allegations
rejected but
without adequate
substantiation

Translation
awaited

No response

No response
(recent
communication)
Cooperative but
incomplete
response
Largely
satisfactory
response

No response

No response

No response

Receipt
acknowledged
Cooperative but
incomplete
response

No response
(recent
communication)
No response

No response

No response
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Territory

Pakistan

Philippines

Russian
Federation

Saudi Arabia

1 AL

1 AL

1 AL

1 AL

1 UA

1 AL

1 AL

1 AL

1UA

1 AL

1 AL

1 UA

1 UA

1 UA

2 malesAttacks or
(journalists) killings

1 male (religiousDeath in custody

minority)

1 male (humanAttacks or
rights defender) killings

1 male Attacks or
killings

5 males

(journalists) Attacks or

Cooperative but
incomplete
response

No response
(recent
communication)
Receipt
acknowledged

Cooperative but
incomplete
response

Cooperative but

killings and death incomplete

threats

2 males (priestAttacks or
and human rightskillings
defender)

Group  concernAttacks or

(57 personskillings

including 24

women)

1 female (judge) Attacks or
killings

1 female (human
rights defender) Attacks or

killings

1 male

(journalist)
Attacks or
killings

1 female and 1Attacks or

male (humankillings

rights defender)

1 male Death penalty
safeguards

1 male (foreign Death penalty
national) safeguards

3 male and 1 Death penalty
female (2 foreign safeguards

response

No response

Cooperative but
incomplete
response

Translation
awaited

Cooperative but
incomplete
response

Cooperative but
incomplete
response
Cooperative but
incomplete

response
No response

No response

No response

11
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Senegal
Serbia

Somalia

Sri Lanka

Sudan

Thailand

Uganda

1 AL
1 AL

1 UA

1 UA

1 AL

1 UA

1 AL

AL

1 UA

1 UA

1 UA

1 AL

1 UA

1 AL

1 AL

1 UA

1 AL

nationals, 1
journalist)

6 males

1 male
(journalist)

1 female and 2
males

Group concern:
about 6432
civilians,
including 454
children

Group concern
(incl. 2 unknown
men)

2 females
(journalists)

1 male

3 males
(opposition party
leaders)

10 males

6 males

10 males
(minors)

Group concern
(incl 4 teachers)

Group concern:
69 unknown, 9

minors (migrants)

2 males

Group concern,
over 20 unknown
people

1 male

Concerns on
legislation

Death in custody
Impunity

Death penalty
safeguards
Violations of
right to life in
armed conflict

Violations of
right to life in
armed conflict

Death threats

Death in custody

Excessive force

Death Penalty
safeguards

Death Penalty
safeguards

Death Penalty
safeguards
Attacks or
killings

No response
No response

No response

No response

Cooperative but
incomplete
response

No response

No response

Receipt
acknowledged

No response

No response

Translation
awaited
No response

Deaths in custody Cooperative but

Death penalty
safeguards

Excessive force

Death in custody

Death penalty
safeguards

incomplete
response

Largely
satisfactory

response
No response

No response

No response
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Ukraine 1 AL 1 male Death in custody No response
(recent
communication)

United States of 1 UA 1 male Death penalty =~ Largely

America safeguards satisfactory
response

1AL 6 males Excessive force Receipt
acknowledged

1 AL 3 males Death in custody Largely
satisfactory
response

Uzbekistan 1 UA 2 males (religious Death in custody Largely

minority) satisfactory
response

Venezuela 1 AL 1 male (human  Attacks or No response

(Bolivarian rights defender) killings

Republic of)

Viet Nam 1 UA 1 female Death penalty =~ Cooperative but

safeguards incomplete
response

Yemen 1 UA Group concern  Attacks or No response

killings

1 UA 1 female Death penalty ~ No response
safeguards

1 UA 3 males Death penalty ~ No response
safeguards

Afghanistan

Killing of six Afghan National Police officers by Afghan Special Guards

Violation alleged: Deaths due to the attacks or killings by security forces of the State, or by
paramilitary groups, death squads or other private forces cooperating with or tolerated by
the State

Subject(s) of appeal: 6 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Afghanistan has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Allegation letter dated 17 July 2009, sent with Working Group on the use of mercenaries
as a means of violating human rights and impeding the exercise of the right of people to
self-determination.

13.  In this connection, we would like to bring to your Excellency’s Government’s
attention information we have received concerning reports of a shooting incident that
occurred on 29 June 2009, between armed Afghan Special Guards (also referred to by the

13
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local population as “Afghan Special Forces”) and Afghan National Police (ANP) inside the
Attorney General’s office in Kandahar, Afghanistan.

14.  While the precise identity and chain of command of the Afghan Special Guards is
unclear, according to information received, it is an Afghan private entity operating as a
security company. Information received indicates that it may be working with, or led by,
American Special Forces in Afghanistan, or armed international intelligence services.

According to the information received:

On 29 June 2009, at 11.45 am a shoot out erupted between Afghan Special
Guards and Afghan National Police (ANP) inside the Attorney General’s office in
Kandahar.

It is alleged that the Afghan Special Guards went to the Attorney General’s
office to forcefully and unconditionally demand the release of a suspect, who had
been arrested by the ANP in connection with a criminal offence for theft of a motor
vehicle.

The Attorney General, Mr. Hafizullah Khaliqya, reportedly refused to release
the suspect on the grounds that it would be illegal and unconstitutional. He also
advised the Afghan Special Guards that the arrested suspect will have to be charged
for the offence as required in law. The Attorney General then reportedly called the
Chief of Police (B.G. Matiullah Khan Qateh) and the Chief of Crime (Col. Abdul
Khalik) for assistance. Both the Chief of Police and the Chief of Crime arrived at
the scene accompanied by their body guards. Then, it is alleged that an argument
erupted inside the Attorney General's office and that the Afghan Special Guards
opened fire and killed the Chief of Police, the Chief of Crime and four other ANP
officers. There are unconfirmed reports of civilian casualties.

According to police reports, 41 suspects have been arrested in connection
with the incident and await charge before the court in Kabul. In addition, it was also
reported that six ANP sustained gun wound injuries and were admitted at Mirwais
provincial hospital for treatment.

15.  Without expressing at this stage any opinion on the facts of the case, we would like
to bring to your Excellency’s Government’s attention its concern regarding the allegation
referred to above and would welcome detailed information on the following questions:

1. Are the facts alleged in the above summary of the case accurate, including
regarding the individuals and institutions involved?

2. Please provide details on the Afghan Special Guards involved in the
shooting, and whether it is a private military and security company, and if so, whether it is
registered in accordance with the Afghan procedure for regulating activities of private
security companies in Afghanistan. Please also specify whether its personnel and weapons
are registered with the Afghan authorities. Please specify the regulations that are in place
to ensure the accountability of these Afghan Special Guards. If the force is a private
company, which Governments or organizations does it contract its services to?

3. If the Afghan Special Guards involved in the shooting are not members of a
private security company, please provide information on what authority, if any, they
operate under, or what command structure, if any, they report to.

4. Please provide the details, and where available the results, of any
investigation which may have been carried out in relation to this event. Please also indicate
what steps are being taken to ensure that the alleged perpetrators of the shooting are
investigated, tried, and convicted.
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Bangladesh

Death sentences of Syed Farooq-ur Rahman, Sultan Shahriar Rashid Khan,
Mohiuddin Ahmed, AKM Mohiuddin Ahmed, and Bazlul Huda

Violation alleged: Non-respect of international standards on safeguards and restrictions
relation to the imposition of capital punishment

Subject(s) of appeal: 5 males
Character of reply: Largely satisfactory response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the detailed
response provided by the Government of Bangladesh.

Urgent Appeal dated 26 January 2010, sent with the Special Rapporteur on the
independence of judges and lawyers.

16. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the death sentences imposed on
Messrs. Syed Faroog-ur Rahman, Sultan Shahriar Rashid Khan, Mohiuddin Ahmed, AKM
Mohiuddin Ahmed, and Bazlul Huda, five men found guilty of the murder of Prime
Minister Sheikh Mujibur Rahman and his family members on 15 August 1975. It is our
understanding that the Supreme Court of Bangladesh was scheduled to review the death
sentences on 24 January 2010, and if confirmed, the men will be at imminent risk of
execution.

According to the information received:

On 15 August 1975, army officers entered the residence of the then Prime
Minister of Bangladesh, H.E. Sheikh Mujibur Rahman, and killed him, his wife,
sons, a brother and a number of other individuals staying at the residence that night.
Only his two daughters, who were abroad at the time, survived the killing.

In 1978 the then President of Bangladesh signed the Indemnity Ordinance,
which gave immunity from prosecution to those involved in the killing of H.E.
Sheikh Mujibur Rahman. The Immunity Ordinance was revoked only in 1996 and
prosecutions for the murders were launched.

On 12 July 1996, Mr. Bazlul Huda was arrested in Thailand upon request of
the Government of Bangladesh. He was still in detention in Thailand when the trial
against him and the other men accused of the murder of H.E. Sheikh Mujibur
Rahman took place in Dhaka. At the trial, Mr. Huda was represented by a
Government-appointed lawyer. (The information submitted to us does not clarify
how many others of the defendants were tried in absentia).

On 8 November 1998, the court in Dhaka sentenced 15 defendants to death,
including Messrs. Syed Faroog-ur Rahman, Sultan Shahriar Rashid Khan,
Mohiuddin Ahmed, AKM Mohiuddin Ahmed, and Bazlul Huda. Mr. Huda was
extradited to Bangladesh on the same day.

The defendants appealed to the High Court. On 30 April 2001, the High
Court delivered its judgment, upholding the death sentence for 12 of the 15
defendants, including the five defendants named above. Messrs. Syed Farooq-ur
Rahman, Sultan Shahriar Rashid Khan, Mohiuddin Ahmed, AKM Mohiuddin
Ahmed, and Bazlul Huda appealed their sentence to the Supreme Court, which
granted leave to appeal in 2007. By judgment of 19 November 2009, the Supreme
Court upheld the five death sentences. On 3 January 2010, warrants for the
execution (“death warrants™) of the five defendants were issued.

15
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The rejection of the appeals by the Supreme Court left two remedies open to
the defendants: a further review by the Supreme Court and petitions for clemency to
the President of Bangladesh, known as “mercy petitions”. The Supreme Court
review was scheduled to take place on 24 January 2010.

On 7 January 2010, Messrs. Huda, Mohiuddin Ahmed, and AKM Mohiuddin
Ahmed filed their mercy petitions. As of 21 January 2010, Messrs. Syed Faroog-ur
Rahman and Sultan Shahriar Rashid Khan had not yet requested clemency.

Before the Supreme Court review was concluded, representatives of the
authorities announced that preparations for the execution of the five men had begun
and that the prisoners would be executed by the first week of February. The Minister
of State of the Ministry of Law, Justice and Parliamentary Affairs, Mr. Qamrul
Islam, for instance, told the media on 19 November 2009 that “the five condemned
will be executed in January”. According to media reports, on 19 January 2010, the
President considered and rejected the mercy petitions of Mohiuddin Ahmed, AKM
Mohiuddin Ahmed, and Bazlul Huda.

Throughout the years, the judicial proceedings in this case were accompanied
by considerable pressure from supporters of the current Prime Minister of
Bangladesh, who is the daughter of H.E. Sheikh Mujibur Rahman. In several
instances, when the judges in the case made statements or took decisions they
disagreed with, the supporters of the Prime Minister took part in violent riots.

17.  Without in any way prejudging the accuracy of the information summarized above,
we would like to draw the attention of your Excellency’s Government to some principles of
international law applicable to this case. We would in the first place respectfully remind
your Excellency’s Government that in capital punishment cases the obligation to observe
rigorously all the guarantees for a fair trial set out in article 14 of the International
Covenant on Civil and Political Rights, to which Bangladesh is a party, admits of no
exception.

18.  In expounding on the fundamental right to a fair hearing, the UN Human Rights
Committee, the independent expert body monitoring the implementation of the Covenant
by States Parties and thus its most authoritative interpreter, has observed that

19.  “[f]airness of proceedings entails the absence of any direct or indirect influence,
pressure or intimidation or intrusion from whatever side and for whatever motive. A
hearing is not fair if, for instance, the defendant in criminal proceedings is faced with the
expression of a hostile attitude from the public or support for one party in the courtroom
that is tolerated by the court, thereby impinging on the right to defence, or is exposed to
other manifestations of hostility with similar effects.” (CCPR/C/GC/32, para. 25).

20.  In writing to your Excellency’s Government about this case, we are fully conscious
that a crime of such heinous nature and profound political impact as the murder of Prime
Minister Sheikh Mujibur Rahman and his family will nearly inevitably result in tensions
surrounding the trial of the persons accused of it. Under such circumstances, the need for
the other branches of Government to live up to their obligation to protect the independence
of the judiciary from “improper influences, inducements, pressures, threats or interferences,
direct or indirect, from any quarter” (see the UN Basic Principles on the Independence of
the Judiciary, particularly Principles 1 and 2), and thereby to ensure the right to a fair trial,
becomes all the more pressing.

21.  Article 6(2) of the Covenant guarantees to “[e]veryone charged with a criminal
offence ... the right to be presumed innocent until proved guilty according to law.” In this
respect, the UN Human Rights Committee has observed that “[i]t is a duty for all public
authorities to refrain from prejudging the outcome of a trial, e.g. by abstaining from making
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public statements affirming the guilt of the accused.” Statements by senior Government
representatives discussing the execution of the defendants before the judicial proceedings
have come to a conclusion, such as those reportedly made by the Minister of State of the
Ministry of Law, Justice and Parliamentary Affairs, risk to be seen as prejudging the
outcome of the trial and as influencing the judicial process.

22.  With specific regard to the defendants tried and sentenced to death in absentia,
including Mr. Huda, we would further recall that the minimum guarantees of the right to a
fair trial include the right to be “tried in [one’s] presence, and to defend [one]self in person
or through legal assistance of [one’s] own choosing” (article 14(3)(d) of the Covenant). In
this regard, we are concerned that Mr. Huda may have been tried in Dhaka in absentia and
represented by Government-appointed lawyers while he already was in detention in
Thailand awaiting extradition upon request of your Excellency’s Government. We are also
concerned that following his extradition to Bangladesh he may not have been allowed to
present evidence to his discharge which was not considered at the in absentia trial.

23.  We urge your Excellency’s Government to take all necessary measures to guarantee
that the rights of Messrs. Syed Faroog-ur Rahman, Sultan Shahriar Rashid Khan,
Mohiuddin Ahmed, AKM Mohiuddin Ahmed, and Bazlul Huda under international law, in
particular the right to the most scrupulous observation of due process in death penalty
cases, are respected.

24.  In the circumstances of this case, considering the 35 years expired since the
commission of the crime and the inevitable difficulty of providing a fair hearing to the
defendants, we would attach the highest importance to the granting of clemency. In this
respect, article 6(4) of the Covenant expressly provides that “[a]mnesty, pardon or
commutation of the sentence of death may be granted in all cases.”

25. It is our responsibility under the mandates provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. Since we are expected to report
on these cases to the Human Rights Council, we would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate?

2. Please indicate the specific circumstances under which Mr. Huda and the
other defendants were tried in absentia. Please indicate the measures taken to ensure in
subsequent proceedings that the defendants tried in absentia were able to exercise fully their
right to a fair trial.

3. Assuming the information summarized above is accurate in this respect,
please explain why the mercy petitions of three of the defendants were rejected before the
Supreme Court review of their cases had concluded. Why were the warrants for the
execution (“death warrants”) of the five defendants issued on 3 January 2010, before the
Supreme Court review scheduled for 24 January 2010?

Response from the Government of Bangladesh dated S February 2009

26.  The Permanent Mission has duly forwarded the contents of the communication to
the competent authorities in Bangladesh. However this mission is honored to proved the
following preliminary response awaiting a more detailed one from the capital on this long
standing justice issue:

27.  On 15 August 1975, the father of the nation Bangabandhu Sheikh Mujibur Rahman
was brutally killed, along with eighteen members of his family. In addition, twelve civilians
and a policeman also lost their lives in this heinous act. Bangabandhu’s two daughters-
Sheikh Hasina, current prime minister of the country and Sheikh Rehana survived as they
were abroad at that time. The government which took over after the assassinations, granted
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indemnity to all the self-confessed killers from the prosecution and offered them foreign
assignments. Enjoying such impunity, many of the killers went to public claiming at home
and abroad, with the print as well as in electronic media, that they orchestrated the heinous
killings. It remained as a dark spot in the history of the nation for a long time. Due legal
processes could commence only in 1996. During the intervening years, except for a brief
period, the country was under unconstitutional rule with military and quasi-military
governments in power.

28.  The first information report (FIR) was filed on 2 October 1996, by Mr. A.F.M.
Mohitul Islam with the Dhanmondi Police Station. On 12 November 1996, the Parliament
repealed the indemnity Ordinance of 1975, removing legal obstacle in holding the trial.

29.  Following proper investigations, submission of charge sheet, and framing of
charges, the trial court completed its first proceedings on 8 November 1998, pronouncing
death sentences to 15 of the accused and acquitting four others.

30.  The hearing of the death reference started in the high court on 28 June 2000, about
20 months after the verdict of the trial court and was completed on 30 April 2001. Judges
embarrassment in the Appellate Division of the Supreme Court further delayed completion
of the trial of the case. No hearing took place during the term of the previous government
(2001-2006) for one reason or another.

31. A five member special bench began hearing of the regular appeal after the Grand-
Alliance formed the government following the elections of 29 December 2008. The hearing
started on 5 October 2009. After 29 days of hearing, the Appellate Division of the Supreme
Court delivered the final verdict on 19 November 2009. On 17 December 2009, all five of
the Bench signed the final verdict.

32.  Death warrants were issued against Syed Faruk Rahman, Mohiuddin Ahmed, Bazlul
Huda, A.K.M Mohiuddin abd Sultan Sharriar Rashid Khan on 3 January 2010. All five
death-row convicts submitted separate review petitions and a special four member bench of
the Appellate Division of the Supreme Court, headed by chief Justice Md. Tafazzul Islam,
dismissed the review petitions on 27 January 2010. Clemency pleas were rejected by the
Honorable President as well. The five convicted killers were executed past midnight of 27
January 2010, in accordance with the final verdict.

33.  The trial of this high profile case conducted in an transparent manner in an open,
regular court. The process was open to the public, judicial and constitutional scrutiny. Penal
provisions and Jail Code were followed throughout the process. Extreme caution was taken
in each step to uphold due process of law.

34. It took four years for justice to be served. In this case justice was delayed but not
denied. Even though the process of trying the killers has been long and arduous, it has
fulfilled the demands of the law. The verdict has ended impunity and reaffirmed the rule of
law.

Response of the Government of Bangladesh dated 23 February 2010

35.  The Special Rapporteur has made three specific queries regarding the murder case of
Bangabandhu Sheikh Mujibur Rahman. The queries are as follows:

1. Are the alleged facts in the summary of the case accurate?

2. Under what circumstances Mr Huda and others accused were tried in
absentia? What are measures taken to ensure in subsequent proceedings that the
accuseds tried in absentia were able to exercise fully their right to fair trial

3. Why the mercy petitions of the three convicts were rejected before the review
applications in the Appellate Division (Supreme Court) had concluded? Why were
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the warrants for execution (death warrant) of five convicts issued on 3 January 2010,
before the Supreme Court review scheduled for 24 January 20107

Reply to Question No. 1

36.  The facts alleged in the necessary are not comprehensive. In order to assess the
whole events, there are also some important facts which do deserve consideration.

37.  After the killing of Bangabandhu Sheikh Mujibur Rahman and his family members
including his wife, three sons, two daughters in law, one brother and Col. Jamil, S.I
Siddiqur Rahman, Sepoy Shamsul Hossain in the fateful night of August 15, 1975,
Indemnity Ordinance 1975 was promulgated on 26.09.1975 with a view to protect the
killers from being tried for the murder. No one was dared to initiate any proceedings
against the killers in the adverse situation and it was not also possible to take legal action
against the killers.

38.  After establishment of democratic government on 14.11.1996 Indemnity Repeal Act
1996 was enacted and the Indemnity Ordinance 1975 was repealed. The convict Shahriar
Rashid Khan and mother of convict Faruque Rahman challenged the validity of indemnity
Repeal Act 1996 by filing writ petitions in the High Court Division and the writ petitions
were dismissed. They filed appeal in the Appellate Division (Supreme Court) against the
dismissal of their petitions and the Appellate Division after a full and lengthy hearing
dismissed the appeal in declaring the indemnity Repeal Act 1996 is a valid law.

39.  The instant criminal case was initiated by lodging First Information Report (FIR)
with Dhanmondi Police Station on 02.10.1996 and the investigating agency investigated the
case and submitted charge sheets (recommendations for trial) against 20 alive accused who
were found involved in the killing. Out of 20 accuseds, one accused Jubaida Rashid was
discharged by the High Court Division on an application filed by her. And finally 19
accuseds were put on trial in the court sessions Judge, Dhaka and charges under section
301/34 of the Penal Code (for committing murders in furtherance of common intention)
302/120B of the Penal Code (criminal conspiracy for murder) and 201 of the Penal Code
(for screening out evidence) and in support of the charges 61 witnesses were examined by
defense counsel on behalf of the accuseds who were present and also by the state defence
lawyers engaged for the absconding accused. After examining the witnesses and hearing the
defense and as well as the arguments learned serious convicted 15 accused under section
302/34 and 302/120B of the Penal Code and sentenced them to death by his judgment and
order dated 08.11.1998. The hearing in the Court of Session Judge took place for 151 days.

40. In compliance of law, the case was submitted before the High Court Division for
confirmation of death sentences and 4 convicts namely Sultan Shahriar Rashid Khan,
Bazlul Huda, Sayed Farook Rahman, Muhiuddin Ahmed (Artillery) filed separate appeals
against the judgment and order of conviction and sentence passed by the learned Sessions
Judge. The Death reference and connected appeals were taken up for hearing in a Division
Bench of the High Court Division, and Honorable Senior Judge of the Division Bench after
hearing confirmed the death sentence of 10 convicts and acquitted the other 5 but the other
Honorable Judge confirmed the death sentences of all 15 accuseds. Hearing in the Division
Bench continued for 63 days. Thereafter as per law the matter was placed before a 3™ Judge
and Honorable 3™ Judge after hearing the parties for 25 days confirmed the death sentence
of 12 convicts and acquitted 3 convicts.

41.  The convicts (1) Sayed Farook Rahman (2) Sultan Shariar Rashid Khan (3) A.K.M.
Muhiuddin (Lancer) (4) Muhiuddin Artillery (5) Bazlul Huda filed five separate petition for
leave to appeal in the Appellate Division. A.K.M. Muhiddin though was absconding during
trial and at the stage of appeal in the High Court Division, he was deported to Bangladesh
on 18.02.2007 from U.S.A and all the leave petitions were heard together and leave was
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granted on 23.09.2007 after hearing the cases for 26 days. Even petition for leave to appeal
of A.K.M. Muhiddin was time barred, he was granted leave.

42.  Thereafter five separate appeals were taken up for hearing in the Appellate Division
in a bench of 5 Judges. They heard the parties for 29 days and all the Judges dismissed the
appeals in upholding the conviction and death sentences on 19.11.2009.

43.  After dismissing the appeals in the Appellate Division the trial court issued
execution warrant on 03.01.2010 and in the meantime five convicts filed 5 separate review
petitions and review petitions were heard on 25.01.2010 to 26.01.2010 and the review
petitions were dismissed on 27.01.2010 and sentences were executed on 28.01.2010 at
midnight.

44.  In holding trial all the procedure have meticulously been followed. The accuseds
who were present have been defended by the counsel of their own choice and the
absconding accuseds were defended by the state engaged state defense lawyers, trial was
held in the court of Sessions Judge under general law and no special law were enacted nor
any Special Sessions was set up for trial. It is relevant here to mention that convicts Sayed
Farook Rahman, Sultan Shahriar Rashid Khan and Muhiuddin (Artillery) made confession
admitting their guilt. The case was started on 02.10.1996 and ended on 19.11.2009 by the
judgment and order of the Appellate Division dismissing all the appeals. So all the legal
processes are being followed in holding trial and the defence also got all the opportunity to
make their defence. No illegality or irregularity has been done in the trial and hearing of the
appeals in the High Court Division as well as in the Appellate Division.

Reply to Question No. 2

45.  In our law there is a provision (section 339B of the Code of Criminal Procedure) of
holding trial in absentia. Section 339B of the Code of Criminal Procedure is quoted here

46.  **339B. Trial in absentia- (1) Where after the compliance with the requirements of
section 87 and section 88, the Court has reason to believe that an accused person has
absconded or concealing himself so that he cannot be arrested and produced for trial and
there is no immediate prospect of arresting him, the Court taking cognizance of the offence
complained of shall, by order published in at least two national daily Bengali Newspapers
having wide circulation, direct such person to appear before it within such period as may
be specified in the order, and if such person fails to comply with such direction, he shall be
tried in his absence.

(2) Where in a case after the production or appearance of an accused before the Court or his
release on bail, the accused person absconds or fails to appear, the procedure as laid down
in sub-section (1) shall not apply and the Court competent to try such person for the offence
complained of shall, recording its decision so to do, try such person in his absence.”

47. It says for in absentia trial compliance of provision of section 87 and 88 of the
criminal is necessary Section 87 and 88 of the Code of Criminal Procedure are as follows:

87. Proclamation of a person absconding:-

(1) Ifany Court has reason to believe (whether after taking evidence or not) that
any person against whom a warrant has been issued by it has absconded or is
concealing himself so that such warrant cannot be executed, such Court may publish
a written proclamation requiring him to appear at a specified place and at a
specified time not less than thirty days from the date of publishing such
proclamation.

(2)  The proclamation shall be published as follows:
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(@) it shall be publicly read in some conspicuous place of the town or village in
which such person ordinarily resides;

(b) it shall be affixed to some conspicuous part of the house or homestead in
which such person ordinarily resides or to some conspicuous place of such town or
village; and

(c)  acopy thereof shall be affixed to some conspicuous part of the Court-house.
(3) A statement in writing by the Court issuing the proclamation to the effect that
the proclamation was duly published on a specified day shall be conclusive evidence

that the requirements of this section have been complied with, and that the
proclamation was published on such day.

88. Attachment of property of person absconding:

(1)  The Court issuing a proclamation under section 87 may at any time order the
attachment of any property, movable or immovable, or both, belonging to the
proclaimed person.

(2)  Such order shall authorize the attachment of any property belonging to such
person within the [local area] in which it is made; and it shall authorize the
attachment of any property belonging to such person without such [local area] when
endorsed by the District Magistrate [ Chief Judicial Magistrate] or [Chief
Metropolitan Magistrate] within whose [local area] such property is situate.

(3)  If the property ordered to be attached is a debt or other movable property,
the attachment under this section shall be made-

(&) by seizure; or
(b) by the appointment of a receiver; or

(c) by an order in writing prohibiting the delivery of such property to the
proclaimed person or to any one on his behalf; or

(d) by all or any two of such methods, as the Court thinks fit.

(4)  If the property ordered to be attached is immovable, the attachment under
this section shall, in the case of land paying revenue to the Government, be made
through the Collector of the district in which the land is situate, and in all other
cases-

(e) by taking possession; or
) by the appointment of a receiver; or

() by an order in writing prohibiting the payment of rent or delivery of property
to the proclaimed person or to any one on his behalf; or

(h) by all or any two of such methods, as the Court thinks fit.

(5)  If the property ordered to be attached consists of live-stock or is of a
perishable nature, the Court may, if it thinks it expedient, order immediate sale
thereof, and in such case the proceeds of the sale shall abide the order of the Court.

(6)  The powers, duties and liabilities of a receiver appointed under this section
shall be the same as those of a receiver appointed under [Order XL of the First
Schedule to the Code of Civil Procedure 1908

(6A) If any claim is preferred to, or objection made to the attachment of, any
property attached under this section within six months from the date of such
attachment, by any person other than the proclaimed person, on the ground that the
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claimant or objector has an interest in such property, and that such interest is not
liable to attachment under this section, the claim or objection shall be inquired into,
and may be allowed or disallowed in whole or in part:Provided that any claim
preferred or objection made within the period allowed by this sub-section may, in
the event of the death of the claimant or objector, be continued by his legal
representative.

(6B) Claims or objections under sub-section (6A) may be preferred or made in the
Court by which the order of attachment is issued or, if the claim or objection is in
respect of property attached under an order endorsed by a District Magistrate,
[Chief Judicial Magistrate] [or Chief Metropolitan Magistrate] in accordance with
the provisions of sub-section (2), in the Court of such Magistrate.

(6C) Every such claim or objection shall be inquired into by the Court in which it
is preferred or made:Provided that, if it is preferred or made in the Court of a [
Chief Judicial Magistrate] [ or Chief Metropolitan Magistrate] such Magistrate
may make it over for disposal to any Magistrate [or to any Metropolitan
Magistrate, as the case may be] subordinate to him.

(6D) Any person whose claim or objection has been disallowed in whole or in part
by an order under sub-section (6A) may, within a period of one year from the date of
such order, institute a suit to establish the right which he claims in respect of the
property in dispute; but subject to the result of such suit, if any, the order shall be
conclusive.

(6E) If the proclaimed person appears within the time specified in the
proclamation, the Court shall make an order releasing the property from the
attachment.

(7)  If the proclaimed person does not appear within the time specified in the
proclamation, the property under attachment shall be at the disposal of the
Government, but it shall not be sold until the expiration of six months from the date
of the attachment and until any claim preferred or objection made under sub-section
(6A) has been disposed of under that sub-section, unless it is subject to speedy and
natural decay, or the Court considers that the sale would be for the benefit of the
owner, in either of which cases the Court may cause it to be sold whenever it thinks
fit.

48.  After compliance of section 87 and 88 of the Code of Criminal Procedure if an
accused is found to be absconding and concealing himself so he can not be arrested and
produced for trial and there is no immediate prospect of arresting him a notification in the
news paper notifying him to appear before the court is necessary.

49.  In the case of Mr. Huda and other absconding accused were found absconding ( they
having had the full knowledge of he case were hiding and keeping themselves away from
the process of the court) and the court prior to commencement of trial complied the
provision of above quoted law and only thereafter their cases was taken up for trial.

50. In our criminal administration of justice, a criminal trial commences with the
framing charge and prior to framing charge as per provision of rule 1 chapter XII of the
Legal Remembrancers Manual, state defence lawyers were engaged for the absconding
accused and the accused who were present engaged their lawyer by their own choice. The
engaged lawyers both by the accuseds themselves and state defence lawyers cross
examined the witnesses extensively and argued the case for the defence.

51.  After conviction by the trial court when the death reference and appeals were heard
in the High Court Division, state defence lawyers were also appointed for the absconding
accuseds and they and as well as the defence lawyer appeared for he convicts defended



A/HRC/14/24/Add.1

their respective accuseds. And point for determination is also same against all. The accused
who were present were defended by renowned lawyers having reputation in the legal field
along with state defence lawyers and the accuseds were given all the facilities to ensure a
fair trial.

52.  In the case of Mr. Huda, who was brought back to Bangladesh and produced before
the court on 08.11.1998 after pronouncement of judgement he was sent to fail [sic].
Thereafter he filed appeal in the High Court Division and his appeal was heard and
dismissed. Then he filed petition for leave to appeal and leave was granted and his appeal
was heard and dismissed. In the Appellate Division the case of Mr. Huda and other
appellants were considered in the light of evidence and materials on record and after
assessment of entire evidence the Appellate Division dismissed his appeal.

53. Though Mr. Huda was absconding during trial of the case he was defended by a
lawyer and his lawyer engaged by his choice defended him in the appeals and there is no
doubt that his right of fair trial has been ensured and exercised by him.

Reply to Question No. 3

54.  When a death sentence is passed, it shall not be executed till it is confirmed by the
High Court Division. The court which passes the sentence shall submit the proceeding
before the High Court Division for confirmation. The relevant provision is Section 374 of
the Code of Criminal Procedure which says

374. Sentence of death to be submitted by Court of Session: - When the Court of
Session passes sentence of death, the proceedings shall be submitted to the High
Court Division and the sentence shall not be executed unless it is confirmed by the
High Court Division.

55.  And when the sentence is confirmed by the High Court Division, the court which
passes the sentence on receiving the order of the High Court Division causes such order to
be carried into effect and issues execution warrant. This is guided by the provision of
section 381 of the Code of Criminal Procedure, Section 381 says,

381. Execution of order passed under section 376:- When a sentence of death passed
by a Court of Session is submitted to the High Court Division for confirmation, such
Court of Session shall, on receiving the order of confirmation or other order of the
High Court Division thereon, cause such order to be carried into effect by issuing a
warrant or taking such other steps as may be necessary.

56. In the instant case, sentence of death against 15 convicts was passed by the trial
court on 08.11.1998. High Court Division confirmed the death sentence against 12 on
30.04.2001. The court could have issued the execution warrant after confirmation of
sentence by the High Court Division but as the convicts obtained an order of stay from the
Appellate Division, the trial court did not issue the same. The Appellate Division dismissed
the appeal of five convicts on 19.11.2009 and also vacated the order of stay. After dismissal
of the appeal and vacating the order of stay there remains no legal bar to issue execution
warrant and trial court issued the execution warrant only after receiving the judgement and
order of the Appellate Division.

57.  In our criminal procedure, there is no provision for review of judgement passed by a
criminal court. The appellate division in exercising constitutional power may review of its
judgement and review only lies only on a point of law if there is an error of law appears or
on the face of record.

58. Here convict Bazlul Huda and A.K.M Muhiuddin filed review petition on
10.01.2010. Convict Shahriar Rashid Khan filed review petititon on 17.01.2010 and
convicts Sayed Farooque Rahman and Muhiuddin Ahmed (Artillery) filed review petitions
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on 19.01.2010. All the review petitions were dismissed. While review petitions were
pending there was no stay order against executions of sentence.

59.  The trial court on receiving the judgement and order of the Appellate Division
passed in appeals of 5 convicts issues execution warrant on 03.01.2010. Rule 991 of Jail
Code says that execution of death sentence will be carried into effect between 21 to 28 days
after receiving the execution warrant. The jail Authority received the execution warrant on
03.01.2010 and as per rule jail authority fixed the date for execution on 28.01.2010 which is
within the time framed under the above stated rule. There is no violation of any law or rule
in carrying out the execution. The only limitation in execution is if any petition for special
leave to appeal is pending before the Supreme Court, the execution shall not be held but in
the present case the appeals were dismissed earlier on 19.11.2010 [sic]. The jail authority
having received the certificate given by the lawyers of the condemned convicts intimating
filing of review petition, even though there was no stay order from court abstained from
carrying the execution. And execution was carried into effect only after dismissing the
review petition

60.  Three convicts filed review petitions and also filed review mercy petitions to the
president. The president when receives a mercy petition, it is his prerogative to allow or
reject it and it is always seen and disposed of expeditiously, filing of review petition does
not create any legal bar from exercising the prerogative by the president and therefore the
three convicts filed the mercy petition even though they had review petitions. The president
after giving due consideration and in following the law and practice rejected the mercy
petitions.

61.  The execution warrant was issued only after receiving the order of the Appellate
Division on 03.01.2010, when the execution warrant was issued there was no review
petition and there was no stay order. The trial court in view of above noted provision of
section 381 of the code is under an obligation to issue such warrant. The trial court has not
violated any law or rule in issuing the execution warrant on 03.01.2010.

Bangladesh: Killings by Bangladesh army soldiers

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality

Subject(s) of appeal: 6 pecople (unknown)
Character of reply: No response (recent communication)

Observations of the Special Rapporteur: The Special Rapporteur looks forward to
receiving a response concerning these allegations.

Allegation letter dated 5 March 2010, sent with the Special Rapporteur on the situation of
human rights and fundamental freedoms of indigenous people.

62. In this connection, we would like to bring to your Excellency’s Government
attention information we have received about the alleged attacks on Jumma villages, in
Rangamati and Khagrachari districts, Chittagong Hill Tracts, which have resulted in
numerous dead and injured, as well as in hundreds of people displaced.

According to the information received:

On 19 February 2010, Bangladesh army personnel of the Baghaihat zone
army camp and Bengali settlers, launched attacks against indigenous peoples in 14
indigenous villages in Sajek Union, in Rangamati district, Chittagong Hill Tracts.
Bengali settlers, allegedly backed by the Bangladesh army, burnt down over 200
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houses of the indigenous Jumma villagers. Several shops and one Buddhist temple
were also burnt to the ground, and homes have been looted.

On 20 February, military personnel reportedly opened fire into a crowd of
indigenous villagers. According to the information received, six Jumma villagers
were killed and at least 25 Jumma villagers were injured in the attacks. Further, 1500
indigenous peoples have been displaced as a result of the attacks. The displaced
indigenous villagers whose houses have been burnt have not been provided any
assistance from Government authorities, and many people are currently living in the
jungles with no shelter.

On 23 February, in Khagrachari district, Chittagong Hill Tracts, houses and
shops belonging to indigenous peoples were burned down by Bangali settlers,
reportedly in the presence of military personnel.

It is reported that the Bangladesh army personnel had prohibited independent
observers including human rights activists and journalists from accessing the
villages where the attacks occurred.

Jumma people have been living in the area for decades, and have
continuously protested the Bengali settlement on their land. In January 2010,
Bengali settlers, with the support of the army, resumed expansion of their
settlements into Jumma lands within the Sajek area, Rangamati district, thereby
escalating already existing tensions.

These events follow similar events from 20 April 2008, during which a group
of Bengali settlers allegedly attacked several indigenous Jumma villages, injuring
people and burning down more than 70 houses, reportedly with no effective
intervention by the Bangladesh authorities. According to the information received,
since the incidents in 2008, tensions in the area have remained high and the
indigenous residents have feared additional attacks by military personnel and
settlers.

63.  While we do not wish to prejudge the accuracy of these allegations we would like to
refer your Excellency’s Government to the fundamental principles applicable under
international law in relation to the concerns raised. We would like to like to stress that your
Excellency’s Government has the obligation under the International Covenant on Civil and
Political Rights (“ICCPR”), to ensure that every individual has the right to life and security
of the person, that this right shall be protected by law, and that no person shall be arbitrarily
deprived of his or her life (article 6). Further as expressed in the UN Basic Principles on the
Use of Firearms by Law Enforcement Officials (“Basic Principles”) law enforcement
officials shall, as far as possible, apply non-violent means before resorting to the use of
force (Basic Principles, Principle 4). Whenever the lawful use of force is unavoidable, law
enforcement officials shall exercise restraint and act in proportion to the seriousness of the
offence, minimize injury, and respect human life (Basic Principles, Principle 5) and
intentional lethal use of firearms may only be made when strictly unavoidable in order to
protect life (Basic Principles, Principle 9).

64.  We would also like to bring to the attention of your Excellency’s Government the
recommendations made by the Human Rights Council at its eleventh session of the
universal periodic review for Bangladesh to address the problems of extrajudicial killings
and torture by security forces, to take steps to address the culture of impunity for human
rights violations by law enforcement agencies, to adopt further measures to fight impunity
for human rights violations, including by law enforcement officials and to fight impunity
and hold all officers and persons acting on their behalf accountable for acts of torture and
harassment of civilians (paras. 20 and 26, Report of the working group on the universal
periodic review, A/HRC/1118).
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65.  The Special Rapporteur on Summary Executions has argued in detail in his report
presented to the General Assembly at its sixty first session that force should not normally
be the first resort: so far as the circumstances permit, law enforcement officials should
attempt to resolve situations through non-violent means. As a first step, officials should
attempt to “restrain or apprehend the suspected offender” Without using force that carries a
high risk of death — perhaps by physically seizing the suspect. If the use of firearms does
prove necessary, law enforcement officials should “give a clear warning of their intent to
use firearms, with sufficient time for the warning to be observed, unless to do so would
unduly place the law enforcement officials at risk or would create a risk of death or serious
harm to other persons, or would be clearly inappropriate or pointless in the circumstances
of the incident” (A/61/311, paras 41- 45).

66.  We would like to bring to your Excellency’s attention that your Government has a
duty to investigate, prosecute, and punish all violations of the right to life. The
investigation of such cases “shall be thorough, prompt and impartial. ... The purpose of the
investigation shall be to determine the cause, manner and time of death, the person
responsible, and any pattern or practice which may have brought about that death.”
(Principle 9 of the Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions, “Prevention and Investigation Principles”). Further
Principle 17 (“Prevention and Investigation Principles”) provides that “[a] written report
shall be made within a reasonable period of time on the methods and findings of such
investigations. The report shall be made public immediately and shall include the scope of
the inquiry, procedures and methods used to evaluate evidence as well as conclusions and
recommendations based on findings of fact and on applicable law.”

67. In addition, we note that this situation follows up on a letter sent to your
Excellency’s Government by the former Special Rapporteur on the situation of the human
rights and fundamental freedoms of indigenous people, Professor Rodolfo Stavenhagen. On
3 April 2008, the former Special Rapporteur, together with the Special Rapporteur on
adequate housing as a component of the right to an adequate standard of living and the
Special Rapporteur on the right to food, sent a letter to the Government of Bangladesh to
call its attention to information received concerning the alleged ongoing illegal seizure of
the traditional lands of Jumma indigenous communities in Barbadan, Khagrachari and
Merung districts, in the Chittagong Hill Tracts.

68.  While we appreciate your Government’s letter of 12 March 2009, in which the
Government reiterated its full support and cooperation with the mandate and work of the
Special Rapporteur and to other human rights special procedures, and assured that the
contents of the communication were duly noted and forwarded to the concerned authorities
in Bangladesh for necessary inquiry and actions, we note that we have still not received the
full substantive response to the 3 April 2008 letter, almost two years later.

69.  Further, we would like to refer your Excellency’s Government to the United Nations
Declaration on the Rights of Indigenous Peoples, adopted by the General Assembly on 13
September 2007. In particular we refer to the following provisions:

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No
relocation shall take place without the free, prior and informed consent of the
indigenous peoples concerned and after agreement on just and fair compensation
and, where possible, with the option of return.

Article 26(1)

Indigenous peoples have the right to the lands, territories and resources which they
have traditionally owned, occupied or otherwise used or acquired.
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Article 26(3)

States shall give legal recognition and protection to these lands, territories and
resources. Such recognition shall be conducted with due respect to the customs,
traditions and land tenure systems of the indigenous peoples concerned.

Article 32(2)

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources [... ].

70.  In the event that your investigations support or suggest the above allegations to be
correct, we urge your Government to take all necessary measures to guarantee that the
rights and freedoms of the Jumma villagers are respected, and that the accountability of any
person guilty of the alleged violations, including military personnel, is ensured. We also
request that your Government adopt immediate and effective measures to prevent the
recurrence of these acts.

71.  Further, it is our responsibility under the mandate provided to me by the Human
Rights Council, to seek to clarify all cases brought to our attention, with a view towards
engaging in a possible future constructive dialogue with your Excellency’s Government on
this matter. We would be grateful for your cooperation and comments on the following:

1. Are the facts alleged in the above summary of the case accurate?

2. Please provide the details, and where available the results, of any
investigation, medical examinations, and judicial or other inquiries which may have
been carried out in relation to the alleged killings. If no inquiries have taken place,
or if they have been inconclusive, please explain why.

3. In the event that the alleged perpetrators are identified, please provide the full
details of any prosecutions which have been undertaken; and where none have been
undertaken please explain why. Have penal, disciplinary or administrative sanctions
been imposed on the alleged perpetrators?

4, Please indicate what measures are being undertaken to discourage the use of
excessive force and to eliminate the number of fatal shootings occasioned by law
enforcement officials.

5. What measures have been taken to ensure the immediate security and safety
of the alleged victims, including food, water and shelter, for all women, men and
children who have been left homeless because of the arson attacks?

6. What steps has the Government taken, or intends to take, to prevent the
expansion of Bangali settlers into Jumma villages?

7. Does your Government have a plan and timeline to implement the Chittagong
Hill Tracts Accord? In this connection, what steps have been taken to fairly resolve
all outstanding land disputes in the Chittagong Hill Tracts, in accordance with the
Chittagong Hill Tracts Accord? What steps have been taken to demilitarize the
Chittagong Hill Tracts area, in accordance with the Accord?
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Belarus

Death sentence against Vasily Yusepchuk

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: Translation awaited

Observations of the Special Rapporteur: The Government of Belarus replied to the
communication below on 18 December 2010. The Special Rapporteur appreciates the
response but unfortunately had not received a translation of it from the relevant services at
the time this report was finalized. He is unable, therefore, to make observations, and
expects they will be included in the next report. However, a copy of the original response
letter is available online at the following address:
http://www?2.ohchr.org/english/issues/executions/docs/Belarus 18.12.09 6.2009.pdf.

Urgent appeal dated 13 October 2009, sent with the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment.

72.  In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the reportedly imminent execution
of Mr. Vasily Yusepchuk.

According to the information received:

Mr. Vasily Yusepchuk was sentenced to death for murder on 29 June 2009 by
the Brest Regional Court. The Supreme Court rejected his appeal on 2 October 2009.
Mr. Yusepchuk has until 12 October 2009 to apply for clemency.

Reports indicate that in Belarus, prisoners are given no prior notification that
they are about to be executed. In accordance with prevailing practice, prisoners are
informed in the presence of the director of the detention facility, the prosecutor and
one other Ministry of Interior employee that their appeal for clemency has been
denied and that the death sentence will be carried out. They are then reportedly
immediately taken to a room, where they are forced to their knees and shot in the
back of the head with a pistol. Their families are not informed of the rejection of the
clemency petition and not given the opportunity for a last visit to the prisoner. They
are informed days or sometimes weeks later that the execution has taken place. The
body of the executed prisoner is not handed over to the family and the place of
burial is not disclosed to them.

73.  While we do not wish to prejudge the accuracy of these reports, we would like to
recall that such secrecy in post-conviction proceedings in capital cases has been found to
violate international legal obligations, in particular articles 6(2) and 7 of the International
Covenant on Civil and Political Rights, to which Belarus is a party. Article 6(2) enshrines
the principle that, “[i]n countries which have not abolished the death penalty”, the death
sentence may only be imposed “not contrary to the [other] provisions of the ... Covenant”,
which include the due process guarantees of article 14(1) of the Covenant. Article 7
provides that “[n]o one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment”.

74.  As found in a report to the Human Rights Council on Transparency and the
imposition of the death penalty (E/CN.4/2006/53/Add.3), “[r]efusing to provide convicted
persons and family members advance notice of the date and time of execution is a clear
human rights violation.” The practice of informing prisoners of their impending execution
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only moments before they die, and families only later, is “inhuman and degrading and
undermine(s] the procedural safeguards surrounding the right to life.” (para. 32).

75.  In the case of Banderenko v Belarus (28 April 2003, CCPR/C/77/D/886/1999) the
Human Rights Committee found that the lack of transparency described above put the
mother of a condemned prisoner in a state of anguish and mental stress amounting to
inhuman treatment in violation of article 7 of the Covenant. The Human Rights Committee
observed that “[cJomplete secrecy surrounding the date of execution, and the place of burial
and the refusal to hand over the body for burial have the effect of intimidating or punishing
families by intentionally leaving them in a state of uncertainty and mental distress. The
Committee considers that the authorities’ initial failure to notify the [mother of the convict]
of the scheduled date for the execution of her son, and their subsequent persistent failure to
notify her of the location of her son’s grave amounts to inhuman treatment of the [mother
of the convict], in violation of article 7 of the Covenant.”

76.  The Committee called upon Your Excellency’s Government to prevent similar
violations in the future. Similar observations were made in the case of Lyashkevish v
Belarus (Communication No. 887/1999 para 9.2).

77.  We would therefore respectfully call on your Excellency’s Government to take all
necessary steps to ensure that Vasily Yusepchuk’s right to due process in post-conviction
proceedings, his right not to be subjected to inhuman and degrading treatment, as well as
his and his family’s privacy rights are fully respected. A refusal to provide Vasily
Yusepchuk, his family and lawyer with timely and reliable information on the timing of any
planned execution is highly likely to lead to violations of due process rights.

78. It is our responsibility under the mandates provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. Since we are expected to report
on these cases to the Human Rights Council, we would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged above accurate? If not so, please provide all
information and documents proving their inaccuracy.

2. Please explain the steps taken by your Excellency’s Government to ensure
that the due process rights of Vasily Yusepchuk and his right not to be subjected to
inhuman and degrading treatment continue to be protected

3. Please explain the measures taken or planned by the Government of Belarus
to bring its practice of the death penalty, insofar as it chooses to retain capital
punishment, into line with the principles set forth in my report on Transparency and
the imposition of the death penalty (E/CN.4/2006/53/Add.3).

Belarus: Death sentence of Andrei Zhuk

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the
response of the Government of Belarus, and notes that, as the Government states, the
execution of Mr. Zhuk had not taken place at the time of the Government’s response.
However, he regrets that, despite the detail the Government provided with respect to other
aspects of its death penalty procedures, the Government’s response did not address the
concern specifically raised in the Special Rapporteur’s letter, namely that prisoners are
given no prior notification that they are about to be executed. As the Government is aware,
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the Human Rights Committee has twice found that the Government’s secrecy with respect
to notification of execution violates Article 7 of the ICCPR. The Special Rapporteur looks
forward to the Government’s response to the specific issue of secrecy in post-conviction
proceedings, and to the Government’s explanation of the steps taken to ensure that Mr.
Zhuk’s due process rights and his right not to be subjected to inhuman and degrading
treatment are protected.

Urgent appeal dated 5 November 2009, sent with the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment.

79.  In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the reportedly imminent execution
of Mr. Andrei Zhuk.

According to the information received:

On 17 July 2009, Mr. Andrei Zhuk was found guilty of armed assault and
double murder and sentenced to death by the Minsk Regional Court. The Supreme
Court rejected his appeal on 27 October 2009.

As we indicated in our recent communication to your Excellency’s
Government of 13 October 2009 regarding the case of Vasily Yusepchuk, our
concerns focus on reports we have received with respect to an alleged lack of
transparency in the proceedings following Supreme Court confirmation of a death
sentence in Belarus. The reports received allege that:

In Belarus, prisoners are given no prior notification that they are about to be
executed. In accordance with prevailing practice, prisoners are informed in the
presence of the director of the detention facility, the prosecutor and one other
Ministry of Interior employee that their appeal for clemency has been denied and
that the death sentence will be carried out. They are then reportedly immediately
taken to a room, where they are forced to their knees and shot in the back of the head
with a pistol. Their families are not informed of the rejection of the clemency
petition and not given the opportunity for a last visit to the prisoner. They are
informed days or sometimes weeks later that the execution has taken place. The
body of the executed prisoner is not handed over to the family and the place of
burial is not disclosed to them.

80.  While we do not wish to prejudge the accuracy of these reports, we would like to
recall that such secrecy in post-conviction proceedings in capital cases has been found to
violate international legal obligations, in particular articles 6(2) and 7 of the International
Covenant on Civil and Political Rights, to which Belarus is a party. Article 6(2) enshrines
the principle that, “[i]n countries which have not abolished the death penalty”, the death
sentence may only be imposed “not contrary to the [other] provisions of the ... Covenant”,
which include the due process guarantees of article 14(1) of the Covenant. Article 7
provides that “[nJo one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment”.

81. As found in a report to the Human Rights Council on Transparency and the
imposition of the death penalty (E/CN.4/2006/53/Add.3), “[r]efusing to provide convicted
persons and family members advance notice of the date and time of execution is a clear
human rights violation.” The practice of informing prisoners of their impending execution
only moments before they die, and families only later, is “inhuman and degrading and
undermine[s] the procedural safeguards surrounding the right to life.” (para. 32).

82.  In the case of Banderenko v Belarus (28 April 2003, CCPR/C/77/D/886/1999) the
Human Rights Committee found that the lack of transparency described above put the
mother of a condemned prisoner in a state of anguish and mental stress amounting to
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inhuman treatment in violation of article 7 of the Covenant. The Human Rights Committee
observed that “[cJomplete secrecy surrounding the date of execution, and the place of burial
and the refusal to hand over the body for burial have the effect of intimidating or punishing
families by intentionally leaving them in a state of uncertainty and mental distress. The
Committee considers that the authorities’ initial failure to notify the [mother of the convict]
of the scheduled date for the execution of her son, and their subsequent persistent failure to
notify her of the location of her son’s grave amounts to inhuman treatment of the [mother
of the convict], in violation of article 7 of the Covenant.”

83.  The Committee called upon your Excellency’s Government to prevent similar
violations in the future. Similar observations were made in the case of Lyashkevish v
Belarus (Communication No. 887/1999 para 9.2).

84.  As in the case of Vasily Yusepchuk, we would therefore respectfully call on your
Excellency’s Government to take all necessary steps to ensure that Andrei Zhuk’s right to
due process in post-conviction proceedings, his right not to be subjected to inhuman and
degrading treatment, as well as his and his family’s privacy rights are fully respected. A
refusal to provide Andrei Zhuk, his family and lawyer with timely and reliable information
on the timing of any planned execution is highly likely to lead to violations of due process
rights.

85. It is our responsibility under the mandates provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. Since we are expected to report
on these cases to the Human Rights Council, we would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged above accurate?

2. Please explain the steps taken by your Government to ensure that the due
process rights of Andrei Zhuk and his right not to be subjected to inhuman and
degrading treatment continue to be protected.

3. Insofar as your Excellency’s Government chooses to retain capital
punishment, please explain the measures taken or planned to ensure that the
convict’s due process rights are not violated in post-conviction proceedings.

4. Please explain further the measures adopted to address the concerns
expressed in this communication and by the Human Rights Committee as to the
impact on the convict and his family of the “complete secrecy surrounding the date
of execution, and the place of burial and the refusal to hand over the body for
burial”.

Response of the Government of Belarus dated 18 December 2009 (translated from
Russian)

86.  Information from Belarus in response to the Special Rapporteurs’ note regarding the
death sentence handed down to Mr. A.S. Zhuk

87.  In connection with the enquiry made by Special Rapporteurs Mr. P. Alston and Mr.
M. Nowak on the death sentence handed down to Mr. A.S. Zhuk, the Belorusian authorities
wish to respond as follows:

1. The convicted party, Mr. Andrei Sergeevich Zhuk, a citizen of Belarus, was
born in 1983 in the village of Skovshin in the Soligorsk district of Minsk Region, was
divorced, unemployed, had completed specialized secondary education and was living in
building 4, flat 4, Komsomol Street, Soligorsk, in Minsk Region.
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Prior convictions: in 2005, he was sentenced to six months’ punitive deduction of
earnings, with the State receiving 10 per cent of his income, and in 2006 he was sentenced
to four months and five days’ deprivation of liberty.

Mr. Zhuk was convicted by the Minsk Regional Court on 17 July 2009 under article
139, paragraph 2 (1), 2 (12) and 2 (15); article 205, paragraph 2; article 207, paragraph 3;
article 294, paragraph 3; and article 328, paragraph 1, of the Criminal Code of Belarus, and
sentenced to the ultimate sanction of the law — the death penalty with confiscation of
property.

On 27 October 2009 the criminal division of the Supreme Court of Belarus issued a
decision confirming the sentence handed down to Mr. Zhuk by the criminal division of the
Minsk Regional Court on 17 July 2009, and his cassational appeal was denied.

Mr. Zhuk received a written copy of that decision in prison (5 November 2009). The
manner in which an appeal for clemency should be formulated was explained to him.

Pursuant to article 174, paragraph 2 (1), of the Penal Enforcement Code, Mr. Zhuk
as the convicted party submitted an appeal for clemency on 13 November 2009, which was
transmitted on the same day to the Presidential Pardons Commission.

Until that appeal is considered by the President, Mr. Zhuk’s sentence will be
suspended pursuant to paragraph 7 of the Regulations on granting clemency for convicts
and on reducing the criminal responsibility of persons cooperating in uncovering crime and
in mitigating its effects.

2. Mr. Zhuk has been found guilty of committing a series of crimes.

Between 15 January and 23 February 2009 he and convict I.S. Sorokin broke into
number 31 Sadovaya Street in the village of Zazhevichi in the Soligorsk district of Minsk
Region, where they stole an 1Z-12 hunting shotgun, 30 cartridges, a cartridge belt and a
hunting knife belonging to Mr. N.I. Dubovski, resulting in a loss of property worth 239,800
Belarusian roubles (around 85 US dollars).

Mr. Zhuk used the hunting gun to make a sawn-off shotgun.

On 27 February 2009 at about 7.30 p.m., with the assistance of convict Mr. V.N.
Moroz, Mr. Zhuk and Mr. Sorokin carried out an armed assault on Mr. G.A. Zubets and
Ms. S.N. Laptsueva, staff of the agricultural production cooperative Bolshevik-Agro, in the
village of Krivichi, in the Soligorsk district of Minsk Region, and absconded with the
cooperative’s payroll funds in a Chevrolet Niva car with car plate number 78-44 AX-5.

During the armed assault, Mr. Zhuk, with the help of Mr. Sorokin, who held the
victims down, killed Mr. Zubets, shooting him in the head with the sawn-off shotgun, and
Ms. Laptsueva with two shots, one to the shoulder and one to the head. After killing their
victims, they took 62,468,810 Belarusian roubles in large bills (around US$ 26,000) and
fled to Slutsk, where they divided the money between them.

On his arrest on 1 March 2009, Mr. Zhuk was in possession of narcotics: 0.7 ml of
methadone, equal to 0.001 grams of dry substance, which he had purchased for personal
use.

Mr. Zhuk’s guilt for the crimes for which he has been convicted is proven by the
case file and is supported by all the evidence, which was appropriately investigated,
evaluated and taken into consideration by the court during sentencing.

Mr. Zhuk pleaded guilty on all counts and confirmed that he had killed Mr. Zubets
and Ms. Laptsueva with shots to the head using the sawn-off shotgun.
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Mr. Zhuk, Mr. Sorokin and Mr. Moroz fled to the town of Slutsk, where they
divided the money between them. Mr. Zhuk and Mr. Sorokin received 22 million roubles
each, and Mr. Moroz received 16 million roubles.

Mr. Sorokin, as a defendant, gave a similar statement and confirmed that Mr. Zhuk
shot the victims dead with a sawn-off shotgun.

Mr. Moroz, as a defendant, confirmed that on 27 February 2009 he had assisted Mr.
Zhuk and Mr. Sorokin in an armed assault on the staff of the agricultural production
cooperative Bolshevik-Agro who were carrying the payroll money.

Searches of the accused persons’ homes conducted on 1 March 2009 resulted in the
discovery and seizure of the following sums of money:

In Mr. Zhuk’s possession — 15,950,000 roubles;
In Mr. Moroz’s possession — 11,302,200 roubles;

In Mr. Sorokin’s possession — 17,400,000 roubles, in bank packaging bearing the
name of the open joint stock company Belagroprombank, dated 27 February 2009 and with
the reference number MFO 153001917.

Bank worker Mr. S.A. Tyabus has testified as a witness, confirming that on 27
February 2009 money in such packets had been given to Ms. Laptsueva, who was killed by
Mr. Zhuk during the armed assault.

The court conducted a thorough psychological assessment of Mr. Zhuk.

The forensic psychologists concluded that the accused, Mr. Zhuk, was and remains
of sound mind.

At the time the crime was committed he was not manifesting any signs of temporary
psychological disorder, and the court considered him to be fully aware of his criminal
conduct.

In carrying out multiple killings, Mr. Zhuk was fulfilling the role allocated to him as
part of a criminal plan. His actions constitute criminal behaviour in all respects.

Since Mr. Zhuk as accused had two prior convictions for wilful commission of
crimes, and as he once again wilfully committed a criminal offence, the court had sound
grounds to conclude that the accused was a recidivist under article 43, paragraph 1, of the
Criminal Code.

When sentencing Mr. Zhuk, the court of first instance proceeded on the basis of
individualization of the penalty, taking into account the nature and degree of public danger
of the crimes committed, Mr. Zhuk’s role in those crimes, the motives and aims of the
criminal conduct, information about his personality, the nature of the harm inflicted, and
extenuating and aggravating circumstances.

The court considered Mr. Zhuk’s open remorse for committing the crimes, his active
assistance in their disclosure by helping to locate evidence and the weapons used in the
crime, his partial redress of the wrong done, and the fact that he has a young child as
extenuating circumstances.

The court, however, also noted the fact that Mr. Zhuk committed a crime, wilfully
taking the lives of two people, among the aggravating circumstances, which also included
the fact that he was under the influence of alcohol when the crime was committed.

As the organizer of and most active participant in the crimes, Mr. Zhuk acted in cold
blood and in a particularly insidious manner when committing them.
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Taking into account the particularly dangerous nature of the crimes Mr. Zhuk
committed and the exceptional danger he poses to society, the court was justified in
handing down the highest possible sentence — the death penalty.

In handing down this type of sentence, the court took account of the provisions of
Part 11, article 6, paragraph 2, of the International Covenant on Civil and Political Rights.

The Supreme Court of Belarus considers the sentence to be fair and in line with the
degree of danger to society posed by the crimes committed and the information regarding
the defendant’s personality.

There is no doubt about the legality and grounds for the sentence handed down to
Mr. Zhuk.

3. Belarus recognizes the supremacy of the universally accepted principles of
international law and ensures its legislation is in line with those principles (article 8 of the
Constitution).

Article 6 of the International Covenant on Civil and Political Rights (hereinafter,
“the Covenant”), which Belarus has ratified, provides, inter alia, that every human being
has the inalienable right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life. In countries which have not abolished the death penalty, a
sentence of death may be imposed only for the most serious crimes in accordance with the
law in force at the time of the commission of the crime. Anyone sentenced to death shall
have the right to seek a pardon or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in all cases. Article 6 of the Covenant
stipulates, however, that, “Nothing in this article shall be invoked to delay or to prevent the
abolition of capital punishment by any State Party to the present Covenant.”

Pursuant to article 24 of the Constitution, each person shall have the right to life.
The death penalty, until it is abolished, may be used in accordance with the law as the
ultimate sanction for particularly serious crimes, and only by sentence of a court.

Pursuant to article 59, paragraph 1, of the Criminal Code, the death penalty
(shooting) may be applied as the ultimate sanction for certain particularly serious crimes
involving premeditated deprivation of life among the aggravating circumstances (until such
time as the death penalty is abolished).

In accordance with the provisions of article 174 of the Penal Enforcement Code,
after the sentence has entered into force, persons sentenced to death have the following
rights:

* To submit, in the established legal order, a petition for clemency

* To have consultations with a lawyer and any persons with the right to provide legal
assistance, without restrictions to length and number

» To receive and send letters without restrictions
* To have one short meeting per month with close relatives

» To receive one parcel or delivery every three months, in accordance with the
regulations set by the prison administration

* To obtain over the course of a month, food products by cashless settlement, and
other essential items by cash from their personal accounts, including by postal order,
in an amount set for persons held in high security prisons

» To officialize, in accordance with the law, the necessary civil and legal and marital
and family relationships
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* To meet with members of the clergy
*» To receive essential medical care

Pursuant to the provisions of article 175 of the Penal Enforcement Code, when a
death sentence comes into force it is carried out upon receipt of an official communication
certifying that complaints submitted in accordance with supervisory procedures and
petitions for clemency have been denied. The death penalty is carried out in private, by
shooting. A death penalty is carried out in the presence of the procurator, a representative of
the facility in which the sentence is being implemented and a physician. The prison
administration is obliged to inform the court that handed down the sentence that it has been
carried out, and the court notifies a member of the sentenced person’s immediate family.

Respect for the law in force in Belarus when the death sentence is carried out is
guaranteed by the presence of the procurator.

China

Death of Phuntsok Rabgay

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality

Subject(s) of appeal: 1 male
Character of reply: Translation awaited

Observations of the Special Rapporteur: The Government of China replied to the
communication below on 2 July 2010. The Special Rapporteur appreciates the response but
unfortunately had not received a translation of it from the relevant services at the time this
report was finalized. He is unable, therefore, to make observations, and expects they will
be included in the next report. However, a copy of the original response letter is available
online at the following address: http://www?2.ohchr.org/english/issues/executions/
docs/Chine 21.08.09 17.2009.pdf

Allegation letter dated 9 April 2009, sent with the Special Rapporteur on the promotion
and protection of the right to freedom of opinion and expression, the Special Rapporteur on
freedom of religion or belief, and the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment.

88. In this connection, we would like to bring to your Government’s attention
information we have received concerning the death of Mr. Phuntsok Rabgay, a 27-year-old
monk, in Drango County, Garzé Tibetan Autonomous Prefecture, Sichuan Province.

According to the information received,

On 25 March 2009, Phuntsok Rabgay was pasting leaflets containing
allegations that monks had been tortured and imprisoned by the authorities and an
appeal to the local population to forego crop cultivation and harvest as a gesture of
mourning and disobedience. He was detected by Drango County Public Security
Bureau (PSB) personnel and tried to elude arrest by fleeing on a motorcycle. The
PSB personnel, however, managed to pursue and catch him. Upon arrest, they beat
him with batons. He died shortly thereafter. The PSB officers reportedly dropped his
body from a hill in order to create the appearance of a case of suicide.

89.  While we do not wish to prejudge the accuracy of these allegations, we would like to
stress that each Government has the obligation to protect the rights to life and physical and
mental integrity of all persons, particularly those in custody of State agents. These rights
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are set forth inter alia in the Universal Declaration of Human Rights and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. When
the State detains an individual, it is held to a heightened level of diligence in protecting that
individual’s rights. As a consequence, when an individual dies as a consequence of injuries
sustained while in State custody, there is a presumption of State responsibility. In this
respect we would like to recall the conclusion of the Human Rights Committee in a
custodial death case (Dermit Barbato v. Uruguay, communication no. 84/1981
(21/10/1982), paragraphe 9.2):

“While the Committee cannot arrive at a definite conclusion as to whether
Hugo Dermit committed suicide, was driven to suicide or was killed by others while
in custody; yet, the inescapable conclusion is that in all the circumstances the
Uruguayan authorities either by act or by omission were responsible for not taking
adequate measures to protect his life [...]".

90. In order to overcome the presumption of State responsibility for a death resulting
from injuries sustained in custody, there must be a “thorough, prompt and impartial
investigation of all suspected cases of extra-legal, arbitrary and summary executions,
including cases where complaints by relatives or other reliable reports suggest unnatural
death in the above circumstances” (Principle 9 of the Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Executions). This principle was
reiterated by the Human Rights Council as recently as at its 8th Session in Resolution 8/3
on the “Mandate of the Special Rapporteur on extrajudicial, summary or arbitrary
executions” (OP 4), stating that all States have “to conduct exhaustive and impartial
investigations into all suspected cases of extrajudicial, summary or arbitrary executions”.

91.  The Council added that this obligation includes the obligation “to identify and bring
to justice those responsible, ..., to grant adequate compensation within a reasonable time to
the victims or their families and to adopt all necessary measures, including legal and
judicial measures, in order to bring and end to impunity and prevent the recurrence of such
executions”. These obligations to investigate, identify those responsible and bring them to
justice arise also under Articles 7 and 12 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.

92.  We would also like to appeal to Your Excellency’s Government to ensure the right to
freedom of religion or belief in accordance with the principles set forth in the Declaration
on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or
Belief and article 18 of the Universal Declaration on Human Rights.

93.  Further, we would like to refer to the recently adopted General Assembly resolution
63/181, which urges States “to step up their efforts to protect and promote freedom of
thought, conscience, religion or belief, and to this end: (a) To ensure that their constitutional
and legislative systems provide adequate and effective guarantees of freedom of thought,
conscience, religion and belief to all without distinction, inter alia, by the provision of
effective remedies in cases where the right to freedom of thought, conscience, religion or
belief, or the right to practise freely one’s religion, including the right to change one’s
religion or belief, is violated; (b) To ensure that no one within their jurisdiction is deprived
of the right to life, liberty or security of person because of religion or belief and that no one
is subjected to torture or other cruel, inhuman or degrading treatment or punishment, or
arbitrary arrest or detention on that account and to bring to justice all perpetrators of
violations of these rights”.

94.  We should also like to appeal to your Excellency’s Government to take all necessary
steps to secure the right to freedom of opinion and expression of the above mentioned
person, in accordance with fundamental principles as set forth in article 19 of the Universal
Declaration of Human Rights which provides that “ Everyone shall have the right to
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freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of his choice”.

95.  We urge your Government to carry out an inquiry into the circumstances
surrounding the death of Phuntsok Rabgay expeditiously, impartially and transparently, also
with a view to taking all appropriate disciplinary and prosecutorial action and ensuring
accountability of any person guilty of the alleged violations.

96.  Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate?

2. Please provide the details, and where available the results, of any
investigation, medical examinations, and judicial or other inquiries which may have
been carried out in relation to this case. If no inquiries have taken place, or if they
have been inconclusive, please explain why.

3. In the event that the alleged perpetrators are identified, please provide the full
details of any prosecutions which have been undertaken. Have penal, disciplinary or
administrative sanctions been imposed on the alleged perpetrators?

4. Please indicate whether compensation has been provided to the family of
Phuntsok Rabgay.

China: Death sentences against Losang Gyaltse, Loyar, Gangtsu, Dawa Gangpo and
Penkyi

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 4 males, 1 female
Character of reply: Largely satisfactory response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the
response of the Government of China, and the clarification that the two deaths sentences
imposed with a two-year reprieve will be commuted if the individuals at issue, Mr. Dawa
Gangpo and Ms. Penkyi, each commits no other “deliberate offences” by the end of the
reprieve period. The Special Rapporteur would appreciate the Government keeping his
successor informed whether the sentences are in fact commuted at the end of the reprieve
period, and the outcomes of any appeals.

97.  The Special Rapporteur notes that all the death sentences at issue in this
communication appear to have been imposed for arson and not for a charge of, or
conviction for, an offence based on an intention to kill which results in the loss of life. As
such, the imposition of the death penalty in these cases would not meet the “most serious
crime” requirement under international law.

98.  The Special Rapporteur appreciates the Government’s explanation that defendants
have a right to retain defence counsel of their choice and would appreciate further
explanation of the means by which the individuals at issue in this communication were
offered the ability to exercise that right, and the manner in which they may have chosen not
to do so.

Urgent appeal dated 1 May 2009, sent with the Special Rapporteur on the independence
of judges and lawyers.
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99. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the imposition of the death
sentence on five individuals on charges related to the March 2008 riots in Lhasa, Tibet
Autonomous Region (TAR).

According to the information received:

On 8 April 2009, the Municipal Intermediate People’s Court in Lhasa tried
five persons accused of setting fire to shops in Lhasa and thereby causing the death
of seven persons.

The Municipal Intermediate People’s Court found Mr. Losang Gyaltse guilty
of setting fire to two clothes shops on 14 March 2008. The arson resulted in the
death of one shop owner.

Messrs. Loyar, Gangtsu and Dawa Gangpo were found guilty of setting fire
to a motorcycle dealership on 15 March 2008. The arson resulted in the killing of
five people. Loyar received the death sentence, Gangtsu the death sentence with
two-year reprieve, and Dawa Gangpo a sentence of life imprisonment.

Ms. Penkyi, aged 21 and from Norbu Village, Dogra township in Sakya
County, was given a suspended death sentence with two-year reprieve, after being
found guilty of setting fire to Hongyu Trousers on Qingnian road, on 14 March
2008. A shop owner, Zuo Rencun, died in the fire.

A spokesperson for the Municipal Intermediate People’s Court stressed that
during the trial the five defendants had been assisted by lawyers. Other sources,
however, indicate that the lawyers who assisted the defendants were appointed by
your Excellency’s Government, while a group of lawyers from across the People’s
Republic of China who had volunteered to represent Tibetans charged in connection
with the March 2008 riots were warned not to take up such cases and allegedly even
threatened with revocation of their license.

100. While we do not wish to prejudge the accuracy of the allegations reported to us, we
would like to respectfully draw the attention of your Excellency’s Government to several
principles applicable to these cases under international law.

101. We would like to remind your Excellency’s Government that although the death
penalty is not prohibited under international law, it has long been regarded as an extreme
exception to the fundamental right to life. As such, it must be interpreted in the most
restrictive manner and can be imposed only for the most serious crimes. A thorough and
systematic review of the jurisprudence of all of the principal United Nations bodies charged
with interpreting the most serious crimes provision indicates that a death sentence can only
be imposed in cases where it can be shown that there was an intention to kill which resulted
in the loss of life (A/HRC/4/20, para. 53). The reports brought to our attention indicate that,
while the arson Losang Gyaltse, Loyar, Gangtsu and Penkyi were found guilty of did in fact
result in loss of life, they might not have been charged with and found guilty of intentional
killing.

102.  We would further remind your Excellency’s Government that in capital punishment
cases there is an obligation to provide criminal defendants with “a fair and public hearing
before an independent and impartial tribunal” (Article 10 of the Universal Declaration on
Human Rights). Relevant to the case at hand, the right to a fair trial includes the right to be
assisted by legal counsel of one’s own choosing. Principle 16 of the Basic Principles on the
Role of Lawyers provides that “Governments shall ensure that lawyers ... (c¢) shall not
suffer, or be threatened with, prosecution or administrative, economic or other sanctions for
any action taken in accordance with recognized professional duties, standards and ethics.”
While we acknowledge that your Government reportedly provided legal counsel to the
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defendants, the alleged intimidation of lawyers who volunteered to defend Tibetans
criminally charged in relation to the incidents in March 2008 would represent a serious
interference with the independent and fair administration of justice.

103. Only full respect for stringent due process guarantees distinguishes capital
punishment as permitted under international law from a summary execution, which violates
human rights standards. We therefore urge your Excellency’s Government to take all
necessary steps to ensure that the rights of Losang Gyaltse, Loyar, Gangtsu and Penkyi
under international law are fully respected. Considering the irreversible nature of the death
penalty, this can only mean that the death penalty is not carried out unless all of the
concerns raised are convincingly dispelled.

104. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate? If not so,
please share all information and documents proving their inaccuracy.

2. Please provide details regarding the trials of Losang Gyaltse, Penkyi, Loyar
and Gangtsu: which provisions of criminal law were they found guilty of having
violated? What conduct were they charged with and found guilty of? In particular,
what were the Court’s findings regarding the willfulness of the killing of the persons
who died as result of arson?

3. Is it accurate that the authorities discouraged lawyers who volunteered to
defend Tibetans charged in relation to the incidents in March 2008? Who selected
the lawyers who defended Losang Gyaltse, Penkyi, Loyar and Gangtsu? When and
how often did the lawyers who defended them meet with their clients ahead of the
trials on 8 April 2009?

4, Are the judgments rendered by the Municipal Intermediate People’s Court in
Lhasa in the cases of Losang Gyaltse, Penkyi, Loyar and Gangtsu accessible to the
public?

5. Please explain the remedies open to Losang Gyaltse, Penkyi, Loyar and
Gangtsu to challenge the sentences imposed against them.

Response from the Government of China dated 9 June 2009 (translated from Chinese)

105. Receipt is acknowledged of the joint communication No. UA G/SO 214 (3-3-13)
G/SO 214 (33-24) CHN 11/2009 from the Special Rapporteur on extrajudicial, summary or
arbitrary executions and the Special Rapporteur on the independence of judges and lawyers
of the United Nations Human Rights Council. The Chinese Government has looked
carefully into the matters raised in the communication and replies as below.

106. All five of the people in question, Lobsang Gyaltse, Loyar, Gangtsu, Dawa Gangpo,
and Penkyi, from Sajia County, were principal offenders in a fatal case of arson during the
“14 March” events. They intentionally set fire to shops, killing 11 innocent people and
burning down 4 stores, causing destruction to lives and property, and severely undermined
social order, public security and stability. Their acts violated article 115, paragraph 1, of the
Criminal Law (Whoever commits arson, breaches dikes, causes explosions, spreads poison
or causes serious injury, death or major damage to public or private property shall be liable
to not less than 10 years of imprisonment, life imprisonment or death).

107.  When trying the above cases, the court acted in accordance with the law from start
to finish in handling the cases, conducting the trials and rendering its judgements. It applied
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a policy of both leniency and severity, ensuring that the death penalty is applied strictly, in
limited circumstances, and with the utmost caution. Among the above-mentioned five
defendants, only two, Lobsang Gyaltse and Loyar, were sentenced to death. Their offences
were extremely serious and the circumstances particularly heinous; they caused grave
damage to society. The court might have rendered death sentences in the other cases, but
meted out lesser punishments to the defendants who met the statutory requirements. The
death sentences with a two-year reprieve will be commuted if, by the end of the reprieve
period, the convicts concerned have committed no further deliberate offences.

108. China is a State governed by the rule of law. It ensures strict observance of the Code
of Criminal Procedure in all trials of criminal offences. The above cases were tried, and the
sentence pronounced, in public; the evidence was irrefutable. The defendants had a right to
retain defence lawyers of their choice. The court appointed lawyers for those who did not,
in accordance with the law. In addition, the court arranged Tibetan language interpreters for
the defendants. The defence lawyers were able to set out their arguments in full. The
defendants’ procedural rights were fully protected and their ethnic customs and human
dignity were respected. On investigation, it has been found that the Government did not
prevent lawyers from defending the Tibetans who participated in the “14 March” events.

109. Under the Code of Criminal Procedure, if the defendants do not accept this
judgement they may appeal to a higher court, in this case the Tibet Autonomous Region
High People’s Court. The law provides for a special review of death sentences and death
sentences with a two-year reprieve which has been upheld in the second instance.
Authorization for the execution of a death sentence must be sought from the Supreme
People’s Court.

110. The Chinese Government hereby requests the incorporation of the full text above in
the relevant United Nations reports.

China: Deaths in July 2009 unrest in Xinjiang Autonomous Province

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality

Subject(s) of appeal: 156 people (unknown)
Character of reply: Translation awaited

Observations of the Special Rapporteur: The Government of China replied to the
communication below on 21 August 2009. The Special Rapporteur appreciates the
response but unfortunately had not received a translation of it from the relevant services at
the time this report was finalized. He is unable, therefore, to make observations, and
expects they will be included in the next report. However, a copy of the original response
letter is available online at the following address:
http://www?2.ohchr.org/english/issues/executions/docs/Chine_21.08.09 17.2009.pdf

Allegation letter dated 9 July 2009, sent with the Special Rapporteur on the promotion
and protection of the right to freedom of opinion and expression.

111. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the large number of deaths,
casualties and mass arrests resulting from violent clashes in Xinjiang Uighur Autonomous
Region.

According to information received:

On 5 July 2009, at least 156 people were killed and over 800 injured
following violent clashes between Han and Uighurs during demonstrations in
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Urumgqi, the capital of the Xinjiang Uighur Autonomous Region. Police have
detained some 1,434 individuals in connection with the protests.

The exact circumstances surrounding the aforementioned events remain
unclear. However, the protests may have been sparked by alleged Government
inaction following the June 2009 killing of two Uighurs by Han at a factory in
Shaoguan, Guangdong.

112.  While initial internet footage of the demonstration showed protesters marching
peacefully through Urumgqi, violent clashes later ensued between Uighur groups and Han
groups, and resulted in mass bloodshed and destruction of property. According to some
reports, excessive police force may have contributed to the deaths of several protesters.
State media has reportedly accused separatist Uighur groups, based both inside and outside
the country, of instigating the violence.

113.  According to media accounts, officials have said that the death penalty will be
sought against those responsible for the riots.

114. During the protests mobile phone services were reportedly blocked and internet
connections minimized, with websites and online discussion forums ordered not to publish
any material related to the protests. Media watchdog groups and others have expressed
concerns that media censorship during the protests may be an attempt to prevent
independent reporting on the circumstances surrounding the demonstrations.

115. Without in any way implying any determination on the facts of the case, we would
like to refer Your Excellency’s Government to the fundamental principle set forth in Article
3 of the Universal Declaration of Human Rights which provides that every individual has
the right to life and security of the person. This includes a due diligence obligation on the
part of Your Government to protect the lives of persons within your territory and
jurisdiction from attacks by other persons within your territory (Jiménez Vaca v. Colombia,
CCPR/C/74/D/859/1999, UN Human Rights Committee, 25 March 2002, paragraph 7.3).

116. We would also like to bring to your Excellency’s Government’s attention to the duty
to thoroughly, promptly and impartially investigate killings, and to prosecute and punish all
violations of the right to life. As reiterated by the 61st Commission on Human Rights in
Resolution 2005/34, all States have “the obligation ... to conduct exhaustive and impartial
investigations into all suspected cases of extrajudicial, summary or arbitrary executions”,
and “to identify and bring to justice those responsible”. At the same time, with respect to
reports that the death penalty will be sought against those responsible for the riots, we
would like to remind your Excellency’s Government that although the death penalty is not
prohibited under international law, it has long been regarded as an extreme exception to the
fundamental right to life. As such, it must be interpreted in the most restrictive manner and
can be imposed only for the most serious crimes. A thorough and systematic review of the
jurisprudence of all of the principal United Nations bodies charged with interpreting the
most serious crimes provision indicates that a death sentence can only be imposed in cases
where it can be shown that there was an intention to kill which resulted in the loss of life
(A/HRC/4/20, para. 53).

117.  With respect to the allegations that the security forces were responsible for the
killing of some protesters we would like to draw your Excellency’s Government’s attention
to Principle 4 of the UN Basic Principles on the Use of Force and Firearms by Law
Officials, which provides that, “Law enforcement officials, in carrying out their duty, shall,
as far as possible, apply non-violent means before resorting to the use of force and
firearms.” Furthermore, Principle 5 provides that, “Whenever the use of force and firearms
is unavoidable law enforcement officials shall, (a) Exercise restraint in such use and act in
proportion to the seriousness of the offence and the legitimate object to be achieved; (b)
Minimize damage and injury, and respect and preserve human life.” (Adopted by the Eighth
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United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba, 27 August to 7 September 1990).

118.  We would also like to appeal to your Excellency's Government to take all necessary
steps to ensure the right to freedom of expression, as recognized in article 19 of the
Universal Declaration of Human Rights, which provides that “Everyone has the right to
freedom of opinion and expression; this right includes freedom to hold opinions without
interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers”.

119. We would further like to appeal to your Excellency's Government to take all
necessary steps to ensure the right to freedom of assembly and association, as recognized in
article 20 of the Universal Declaration of Human Rights, which provides that “Everyone
has the right to freedom of peaceful assembly and association.”

120. In the event that your investigations support or suggest the above allegations to be
correct, we urge your Excellency’s Government to take all necessary measures to guarantee
that the rights and freedoms of the affected persons are respected and the accountability of
any person guilty of the alleged violations is ensured. We also request that your
Excellency’s Government adopt effective measures to prevent the recurrence of these acts.

121. Moreover, it is our responsibility under the mandate provided to us by the Human
Rights Council, to seek to clarify all cases brought to my attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters, when relevant to the case
under consideration:

1. Are the facts alleged in the above summary of the case accurate?

2. Please provided detailed information as to the exact number of people killed,
and explain the circumstances in which each killing occurred.

3. If there were any killings by police or security forces, please explain whether
the use of lethal force was justified in accordance with the UN Basic Principles on
the Use of Force and Firearms by Law Officials, and what investigations have been
carried out to make this determination. What were the instructions given to the
security forces before and during the demonstrations?

4, What measures were and are being taken by your Excellency’s Government
to protect people from the outbreak of violence?

5. What efforts have been undertaken to promptly and thoroughly investigate
the alleged killings during the riots? Please provide the details and results of any
investigations, medical examinations, judicial or other inquiries that have been or
will be initiated, including any investigation into the conduct of the security forces.

6. Have any alleged perpetrators been detained and charged? In the event that
the alleged perpetrators are identified, please provide the full details of any
prosecutions that have been or will be undertaken?

7. Please provide the details on how the actions undertaken by public officials
regarding this case are compatible with the international norms and standards of the
right to freedom of opinion and expression and the related right to peaceful assembly
and association.

8. Please provide information on the legal basis upon which protesters were
arrested and detained and how that is compatible with the international norms and
standards on the right to freedom of opinion and expression.
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China: Death sentences against Du Yimin and Tang Yanan

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male, 1 female
Character of reply: Largely satisfactory response

Observations of the Special Rapporteur: The Special Rapporteur notes the information
provided by the Government of China and observe also that the imposition and execution of
the death penalty in the cases of Ms. Du Yimin and Mr. Tang Yanan does not comply with
international law. While there may have been serious financial crimes at issue in each of
these cases, the offences did not involve any intentional killing and thus cannot meet the
“most serious crimes” requirement as it is interpreted and applied by international human
rights bodies.

Urgent appeal dated 31 August 2009

122. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding two cases of persons sentenced to
death on charges of “fraudulent raising of public funds”. Ms. Du Yimin’s death sentence
was reportedly executed on 5 August 2009, while Mr. Tang Yanan’s case is reportedly still
pending before the Supreme People’s Court.

According to the information I have received:

Mr. Tang Yanan and approximately 20 other co-defendants were reportedly
charged with having illegally obtained, from 2004 to 2007, 970 million Yuan from
nearly 50,000 investors. The investors were told that the funds were to be invested
with high returns in a deer breeding centre to cull deer antlers which could be used
in Chinese herbal medicines. On 11 December 2008, the Bozhou City Intermediate
People’s Court in Anhui province convicted Tang Yanan of “fraudulent raising of
public funds” and sentenced him to death.

Mr. Tang Yanan appealed against the conviction. The Anhui Provincial
People’s High Court upheld the guilty verdict on 12 August 2009. The death penalty
is now pending for confirmation before the Supreme People’s Court.

Ms. Du Yimin, a businesswoman running beauty parlours, was found guilty
of illegally raising approximately 700 million Yuan from hundreds of investors. The
Hangzhou Intermediate People’s Court found her guilty of “fraudulent raising of
public funds” and sentenced her to death in March 2008. On 13 January 2009, her
appeal was rejected. The Supreme People’s Court confirmed the death sentence. She
was executed on 5 August 2009.

123.  While I do not wish to prejudge the accuracy of the allegations reported to me, I
would like to respectfully remind your Excellency’s Government that, although the death
penalty is not prohibited under international law, it has long been regarded as an extreme
exception to the fundamental right to life. As such, it must be interpreted in the most
restrictive manner and can be imposed only for the most serious crimes. A thorough and
systematic review of the jurisprudence of all of the principal United Nations bodies charged
with interpreting the most serious crimes provision indicates that a death sentence can only
be imposed in cases where it can be shown that there was an intention to kill which resulted
in the loss of life (A/HRC/4/20, para. 53). This would exclude charges of fraudulent raising
of public funds from those for which the death penalty can be imposed under international
law.
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124. In view of the irrevocable nature of the death penalty, I urge your Government not to
proceed with the execution of Mr. Tang Yanan, should the Supreme People’s Court confirm
the death sentence in his case.

125. It is my responsibility under the mandate provided to me by the Human Rights
Council, to seek to clarify all cases brought to my attention. Since I am expected to report
on these cases to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters.

1. Are the facts alleged in the above summary of the case accurate?

2. Please provide details regarding the offences which carry the death sentence
in the People’s Republic of China.

3. How many persons have been sentenced to death and executed on charges of
“fraudulent raising of public funds” since the beginning of the year 2005?

Response from the Government of China dated 12 February 2010 (translated from
Chinese)

126. Receipt is hereby acknowledged of joint communication No. UA G/SO 214 (33-27)
CHN 25/2009 from the Special Rapporteur of the Human Rights Council on extrajudicial,
summary or arbitrary executions. The Chinese Government has looked into the matter
carefully and wishes to make the following reply:

1. Case of Du Yimin, originally from Zhejiang, Board Chairman of Yicheng
Investment Management Co., Ltd. From 2003 to June 2006, Du Yimin invested in beauty-
parlour and cosmetics businesses which were operating at a loss, she backed out of a few
real estate investments after they were developed, and made unsuccessful investments in
mining ventures in Vietnam and a molybdenum mine in Qingtian county of Zhejiang
Province. Nevertheless, using the need for large-scale capital investments in those projects
as a smokescreen, she falsified real-estate investment development agreement documents
and official seals, and with high interest returns as an inducement, illegally raised 709
million yuan renminbi from common citizens in Liandu District and Puyun County of
Lishui City in Zhejiang Province. In addition to partially repaying interest and principal,
she used the income from the funds raised to purchase building properties, vehicles and
make other lavish expenditures, and was unable to repay 128 million yuan renminbi
outstanding at the time the case came to the attention of the authorities. The case was tried
in the Lishui Municipal Intermediate People's Court, which ruled that since the amount of
Du Yimin's fraud was especially large and had entailed especially large economic losses,
the circumstances of the commission of the crime were especially serious and the crime
itself was extremely grave, it accordingly sentenced defendant Du Yimin to death for the
fraudulent raising of funds, with lifetime deprivation of political rights and confiscation of
all her personal assets. After the sentence had been pronounced, Du appealed the ruling to
a higher court. In the trial of second instance, the Zhejiang Provincial Superior People's
Court rejected the appeal and upheld the original ruling, and reported the case to the
Supreme People's Court for review in accordance with the law. Following its review, the
Supreme People's Court held that the trials in the first and second instance had clearly
established the facts of the case, the evidence had been ample and factual, the verdicts
accurate, the sentences appropriate, and the trial procedures lawful, and therefore approved
the death penalty for Du in accordance with the law. Her death sentence was carried out on
5 August 2009.

2. Case of Tang Ya'nan, originally from Anhui, Board Chairman of
Wanwuchun Technology Development Co., Ltd. From June 2004 to March 2007, despite
being fully aware that the Wanwuchun Company was operating at a loss, and that he was
absolutely unable to repay principal and interest on the proceeds of a sika deer-breeding
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operation, nevertheless, using high interest returns as an inducement, and overstating and
falsifying the company's business condition, illegally raised 973 million yuan renminbi in
seven provinces and municipalities and 116 counties and districts including Anhui, Henan
and Beijing. Most of the money was spent on personal purchases of vehicles, real estate,
luxury items, transfers and concealment as well as repaying principal and interest on funds
raised earlier and issuing high-denomination fund-raising business commissions and
incentives. At the time the case came to the attention of the authorities, a total of 333
million yuan renminbi in raised funds could not be repaid, leading to the suicide of one of
the victims of the fraud. The case was tried in the Bozhou Municipal People's Court in
Anhui, which ruled that in having planned and directed the fraudulent fund-raising
activities, Tang was the prime culprit in the joint offense as well as a recidivist, that the
circumstances of the commission of the crime were especially serious and that the crime
itself was extremely grave, and accordingly sentenced defendant Tang Ya'nan to death for
the fraudulent raising of funds, with lifetime deprivation of political rights and confiscation
of all his personal assets. After sentence had been pronounced, Tang appealed the ruling to
a higher court. In the trial of second instance, the Anhui Provincial Superior People's Court
rejected his appeal and upheld the original ruling, reporting the case to the Supreme
People's Court for review in accordance with the law. Following its review, the Supreme
People's Court held that the trials in the first and second instance had clearly established the
facts of the case, the evidence had been ample and factual, the verdicts accurate, the
sentences appropriate, and the trial procedures lawful, and therefore approved the death
penalty for Tang in accordance with the law. His death sentence was carried out on 7
January 2010.

127. China's Criminal Law contains clear provisions regarding the sentencing of those
convicted of crimes of all types. Although the death penalty continues to exist, its
application is strictly controlled, especially with reference to non-violent crimes. In the
case of fraudulent fund-raising, the death penalty is lawfully applied only in serious cases
where the amounts involved are extremely large and the damage to the interests of the
State, society or the public is extremely grave. The general public demands that crimes of
this nature be punished severely, and the application of the death penalty in such cases
assists in deterring and preventing them. In order to ensure the correct application of the
death penalty, as well as reduce and control its application to the greatest extent possible,
China's Criminal Procedure Law provides that upon the conclusion of general first- or
second-instance trial procedures, death-penalty verdicts must undergo a special death-
penalty review process, and take effect only after review and approval by the Supreme
People's Court of China. In order to ensure transparency and achieve impartiality in the
administration of justice, all judgments and rulings of Chinese courts are publicly available,
and members of the public in need of knowledge about the contents of relevant court
judgments and rulings can learn about them via open channels.

128. The Chinese Government respectfully requests that the foregoing be reproduced in
its entirety in a relevant document of the United Nations.
China: Death sentence against Akmal Shaikh

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur: The Special Rapporteur notes the response of
the Government of China. He regrets that the Government chose to proceed with the
execution of an individual for a drug-related crime despite the fact that such crimes do not
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fall within the “most serious crimes” requirement, as interpreted by international human
rights bodies, for imposition of the death penalty. He also regrets the denial of a psychiatric
evaluation in a death penalty case when a prima facie case has been made in relation to
mental illness. He also regrets that the Government continues to refuse to provide
information repeatedly requested by the Special Rapporteur, namely the number of people
sentenced to death and executed on charges of drug trafficking since 2005.

Urgent appeal dated 23 October 2009, sent with the Special Rapporteur on the
independence of judges and lawyers.

129. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the case Mr. Akmal Shaikh, a man
sentenced to death on drug trafficking charges.

According to the information we have received:

On 12 September 2007, Mr. Akmal Shaikh was arrested at the airport of
Urumgqi, the capital of the Xinjiang Uighur Autonomous Region (XUAR), when he
arrived on a flight from Tajikistan. He was accused of carrying four kilograms of
heroin in his luggage. There are credible allegations that Mr. Shaikh is suffering
from severe mental illness, which would impact his culpability. Nevertheless, the
judicial authorities denied his counsel’s request that Mr. Shaikh be evaluated by
mental health professionals. On 29 October 2008, the XUAR Intermediate People’s

Court found him guilty and sentenced him to death. His appeal against the
sentence was rejected by the Uighur Autonomous Regional Higher People's Court in
the course of the current month of October 2009 (the precise date has not been
reported to us). The case is now before the Supreme People’s Court for confirmation
of the death sentence.

130. While we do not wish to prejudge the accuracy of the allegations reported to us, we
would like to respectfully remind your Excellency’s Government that, although the death
penalty is not prohibited under international law, it has long been regarded as an extreme
exception to the fundamental right to life. As such, it must be interpreted in the most
restrictive manner and can be imposed only for the most serious crimes. A thorough and
systematic review of the jurisprudence of all of the principal United Nations bodies charged
with interpreting the most serious crimes provision indicates that a death sentence can only
be imposed in cases where it can be shown that there was an intention to kill which resulted
in the loss of life (A/HRC/4/20, para. 53). This would exclude charges of drug trafficking
from those for which the death penalty can be imposed under international law. In addition,
given the serious concerns about Mr. Shaikh’s mental health, it is not clear that the
intentionality requirement is met in his case.

131. We would also like to refer Your Excellency’s Government to the Safeguards
Guaranteeing Protection of the Rights of Those Facing the Death Penalty, Economic and
Social Council resolution 1984/50 of 25 May 1984. Of particular relevance is paragraph 3
which provides that the death penalty shall not be carried out on persons who have become
insane. In addition resolution 1989/64 of the Economic and Social Council resolution of 24
May 1989 on the Implementation of the Safeguards Guaranteeing Protection of the Rights
of Those Facing the Death Penalty, recommends in paragraph 1(d) that States further
strengthen the protection of the rights of those facing the death penalty, eliminating the
death penalty for persons suffering from mental retardation or extremely limited mental
competence, whether at the stage of sentence or execution. Legal authorities have
concluded that it has become a norm of customary law that the insane may not be executed.

132.  We note that the denial by the judicial authorities of his counsel’s request that Mr.
Shaikh be evaluated by mental health professionals also raises concerns with regard to his
right to “a fair and public hearing before an independent and impartial tribunal” (article 10
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of the Universal Declaration on Human Rights). In this connection we would also like to
refer Your Excellency's Government to the Basic Principles on the Independence of the
Judiciary, adopted by the Seventh United Nations Congress on the Prevention of Crime and
the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and
endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13
December 1985. In particular, principle 6 provides that “the principle of the independence
of the judiciary entitles and requires the judiciary to ensure that judicial proceedings are
conducted fairly and that the rights of the parties are respected.”

133. In view of the irrevocable nature of the death penalty, we urge your Government not
to proceed with the execution of Akmal Shaikh, should the Supreme People’s Court
confirm the death sentence in his case.

134. It is our responsibility under the mandates provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. Since we are expected to report
on these cases to the Human Rights Council, we would be grateful for your cooperation and
your observations on the following matters.

1. Are the facts alleged in the above summary of the case accurate?

2. What is the basis for the judicial authorities’ denial of a mental health
evaluation of Mr. Shaikh?

3. How many persons have been sentenced to death and executed on charges of
drug trafficking since the beginning of the year 2005?

Response from the Government of China dated 4 January 2010 (translated from
Chinese)

135. Receipt is hereby acknowledged of joint communication No. UA G/SO 214 (3-3-16)
G/SO 214 (33-27) CHN 31/2009 from the Special Rapporteur of the Human Rights Council
on extrajudicial, summary or arbitrary executions and the Special Rapporteur of the Human
Rights Council on the independence of judges and lawyers. The Chinese Government has
looked into the matter carefully and wishes to make the following reply:

136. Review by the Chinese Supreme People’s Court of the death penalty for drug
trafficking imposed in the case of Akmal Shaikh (a British national) has now been
completed. In its review, the Supreme People's Court verified that in the early hours of 12
September 2007, Akmal arrived at Urumgqi International Airport in Xinjiang on an
international flight from Dushanbe in the Republic of Tajikistan carrying 4,030 grams of
heroin. Upon his arrival, Chinese Customs security personnel discovered the heroin in the
lining of his hand-luggage; the purity level of the heroin was analyzed as 84.2 per cent. In
the view of the Supreme People's Court, the fact that Akmal illicitly brought a large
quantity of heroin into China is clear and the evidence is irrefutable; his actions amount to
the crime of drug trafficking, and the nature of the offence is serious. Under the provisions
of articles 48 and 347 of the Chinese Criminal Law, the death sentence imposed on Akmal
by the Urumqi Municipal Intermediate People’s Court was appropriate, and the Supreme
People’s Court therefore approved this death sentence in accordance with the law. Akmal
was executed by lethal injection in Urumgqi, Xinjiang on 29 December.

137. China is a State ruled by law; its judicial organs handle cases independently in strict
accordance with the law. Throughout the entire process of his being taken into custody and
put on trial, the legal rights and relevant treatment to which Akmal was entitled were fully
guaranteed in accordance with the law. With regard to the issue of his undergoing a court-
ordered psychiatric evaluation, under Chinese law, evidence of the possibility that the
accused suffers from mental illness must be produced when applying to have the accused
undergo a psychiatric evaluation, so that the court may decide whether or not such an
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evaluation is needed. Although British consular officials requested a court-ordered
psychiatric evaluation of Akmal, the materials presented were insufficient to prove that
Akmal suffered from mental illness or that members of his family had ever suffered from
mental illness; nor did Akmal himself provide relevant materials. Upon deliberation, the
court concluded that nothing in the case gave cause to doubt Akmal’s mental condition, and
the application for a psychiatric evaluation did not meet the requirements for acceptance.

138. The Chinese Government wishes to reiterate that while the death penalty continues
to exist under Chinese law, its application is strictly controlled. On the other hand, crimes
involving drugs are recognized throughout the world as serious offenses, entailing serious
harm to society; both the international community and Chinese civil society demand that
such crimes be punished severely. The application of the death penalty in cases of crimes
so harmful to society is appropriate, helps to deter and prevent them, and accords with the
vital interests of the general public.

139. The Chinese Government respectfully requests that the foregoing be reproduced in
its entirety in a relevant document of the United Nations.

China: Death sentences against persons tried in connection with violence in Xinjiang
Province

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 12 males
Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur: The Special Rapporteur notes the detailed
response of the Government of China, but regrets that the response does not address the
Special Rapporteur’s two questions concerning whether the death penalty was imposed in
the 12 cases at issue here after a fair trial, as required by international law. First, although
the Government describes the outcomes of trials and appeals in each of the 12 cases, it does
not address whether the accused were assisted by counsel of their own choice, a
fundamental fair trial right, and, if not, how counsel were selected. Similarly, the
Government does not respond to the concern that the trial judges of the Urumgqi
Intermediate People’s Court who rendered the death sentences were not impartial, and
were, instead, selected on political grounds and received instructions from the Communist
Party as to how the cases should be handled. Any such interference with the judicial
process would be a violation of the requirement of “a fair and public hearing before an
independent and impartial tribunal.” Universal Declaration of Human Rights, Article 10.

140. The Special Rapporteur notes with concern that two of the accused were sentenced
to death for crimes that did not result in an intentional killing, which is a violation of the
“most serious crimes” requirement as interpreted by international human rights bodies. In
the first instance, Anwar Akbar was sentenced to death with a two-year reprieve for
robbery, and in the second, Xi’erzhati Maimaititusong was sentenced to death with a two-
year suspension, for arson. The Special Rapporteur urges that these sentences be
commuted and requests that the Government keep the Special Rapporteur’s successor
informed of any such developments in these cases.

141.  Urgent appeal dated 3 November 2009, sent with the Special Rapporteur on the
independence of judges and lawyers.

142. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the trials before the Urumgqi
Intermediate People’s Court of men accused in relation to the violent protests in Urumgqi in
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July 2009, resulting in the imposition of the death sentences against twelve of the
defendants.

143.

According to information received:

The violent protests in Urumgqi, Xinjiang Province, from 5 to 7 July 2009
resulted, according to information provided by the Government of the People’s
Republic of China, in the death of 197 persons, 134 of them Han Chinese, and
injuries to about 1,600 others.

On 12 and 15 October 2009, the Urumqi Municipal Intermediate People's
Court heard cases on charges relating to violence in the July 5 riots in Urumgqi. The
trial hearing sessions were concluded in one day. Nine of the defendants were
sentenced to death including Messrs. Abdukerim Abduwayit, Gheni Yusup, Han
Junbo, Abdulla Mettohti, Adil Rozi, Nureli Wuxiu'er, and Alim Metyusup. Three
people including Mr. Ainiwa’er Aikepa’er were sentenced to death with a two year
reprieve. In the case of Mr Tayirejan Abulimit the death sentence was reduced to a
sentence of life imprisonment in view of his cooperation with the police
investigation. Four other defendants in the case were sentenced to life and another
five were given jail terms. A number of concerns have been raised and are
summarized below.

The Urumgqi Intermediate People’s Court failed to give public notification of
the upcoming trials, as it would have been required to do under the criminal
procedure law. No foreign observers or journalists were present. There are concerns
that the audience at the trial could have been selected among court personnel and
civil servants.

The judges and prosecutors involved in the trials were specifically selected to
hear these cases based on political criteria, and received direct instructions from
Communist Party authorities regarding the handling of the cases. Official reports
state that the Party Committee of the Xinjiang High People's Court organized special
training sessions for the selected judicial officers, who were also given a manual
entitled the “Propaganda Education Manual on the Truth about the July 5th Incident
in Urumgqi,” prepared by the Party authorities.

On 11 July 2009, judicial authorities in Urumgqi and Beijing warned lawyers
to exercise caution in accepting cases related to the July 2009 violent protests in
Urumgqi. Partners of law firms were told to report such cases immediately and to
“positively accept monitoring and guidance from legal authorities and lawyers’
associations” in this regard. Reports indicate that the lawyers appointed to defend
the accused were chosen not only for their legal skills but also for “their good
political qualities”. Lawyers were furthermore banned from making comments to the
print and electronic media or on the internet.

On 30 October 2009, the Xinjiang Uighur Autonomous Region Higher
People's Court upheld the nine death sentences imposed by the Urumqi Municipal
Intermediate People's Court. The nine people are currently at risk of imminent
execution which will be carried if their sentences are approved by the Supreme
Court.

While we do not wish to prejudge the accuracy of the allegations reported to us, we

would like to respectfully draw the attention of your Excellency’s Government to several
principles applicable to these cases under international law.

144. We would like to remind your Excellency’s Government that although the death
penalty is not prohibited under international law, it has long been regarded as an extreme
exception to the fundamental right to life. As such, it is essential that in capital punishment

49



A/HRC/14/24/Add.1

50

cases the defendants’ right to “a fair and public hearing before an independent and impartial
tribunal” (Article 10 of the Universal Declaration on Human Rights) is scrupulously
respected.

145.  With regard to the reports concerning the alleged selection by the authorities and
intimidation of lawyers who defended those criminally charged for their involvement in the
July 2009 riots in Urumgqi, we wish to bring to the attention of your Excellency’s
Government that the right to a fair trial includes the right to be assisted by legal counsel of
one’s own choosing. This right is set forth in Principle 5 of the Basic Principles on the Role
of Lawyers (Adopted by the Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990). Also
Principle 1 of the Basic Principles on the Role of Lawyers stipulates that all persons are
entitled to call upon the assistance of a lawyer of their choice to protect and establish their
rights and to defend them in all stages of criminal proceedings. Further Principle 16 of the
Basic Principles on the Role of Lawyers provides that “Governments shall ensure that
lawyers (a) are able to perform all of their professional functions without intimidation,
hindrance, harassment or improper interference ...”.

146. Additionally, in relation to the alleged restrictions on the freedom of expression of
counsel, we would like to remind your Excellency’s Government that Principle 23 of the
Basic Principles on the Role of Lawyers stipulates that “lawyers like other citizens are
entitled to freedom of expression, belief, association and assembly. In particular, they shall
have the right to take part in public discussion of matters concerning the law, the
administration of justice and the promotion and protection of human rights ...” If the reports
we have received regarding legal counsel to the defendants were (also only in part)
accurate, this would represent a serious interference with the independence and fair
administration of justice.

147. With regard to alleged selection criteria for the judges assigned to hear the cases
related to the July 2009 riots in Urumqi, we would like to draw the attention of your
Excellency’s Government to the Basic Principles on the Independence of the Judiciary
(Adopted by the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders held at Milan from 26 August to 6 September 1985 and endorsed
by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December
1985), which provide authoritative guidance as to the meaning of the right to “a fair and
public hearing before an independent and impartial tribunal”. Principle 1 states that it “is
the duty of all governmental and other institutions to respect and observe the independence
of the judiciary.” Principle 2 provides that “the judiciary decide matters before them
impartially, on the basis of facts and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences, direct or indirect,
from any quarter or for any reason.”

148. We therefore urge your Excellency’s Government to take all necessary steps to
ensure that the rights guaranteed under international law to all the persons on trial in
relation to the July 2009 incident in Urumqi, including Messrs. Abdukerim Abduwayit,
Gheni Yusup, Abdulla Mettohti, Adil Rozi, Nureli Wuxiu'er, Alim Metyusup and Tayirejan
Abulimit and the six reportedly sentenced to death on 14 October 2009, are fully respected.
Only full respect for stringent due process guarantees distinguishes capital punishment as
still allowed under international law protecting the right to life from a summary execution,
which violates the most fundamental human right. Considering the irreversible nature of
the death penalty, this can only mean that the death penalty is not executed until all
concerns we have raised are dispelled in their entirety.

149. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
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to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate? If not so,
please share all information and documents proving their inaccuracy.

2. Please provide details regarding the charges against the sentenced to death on
charges related to the July 2009 riots in Urumgqi, including Messers. Abdukerim
Abduwayit, Gheni Yusup, Abdulla Mettohti, Adil Rozi, Nureli Wuxiu'er, Alim
Metyusup and Mr Tayirejan Abulimit: which provisions of criminal law were they
charged with and found guilty of having violated?

3. Please indicate whether the accused persons were assisted by counsel of their
own choosing. If not so, what were the selection criteria for the lawyers who
defended the accused persons?

4. Please indicate how the judges sitting on the trials before the Urumgqi
Intermediate People’s Court on 11 and 14 October 2009 were selected. Is it accurate
that these judges received direct instructions from Communist Party authorities
regarding the handling of the cases and underwent a special training session
organized by the Party Committee of the Xinjiang High People's Court?

Response of the Government of China dated 17 December 2009 (translated from
Chinese)

Letter No. GJ/066/2009

150. Receipt is acknowledged of the joint communication from the Special Rapporteur on
Arbitrary Executions and the Special Rapporteur on Independence of Judges and Lawyers
regarding the Urumgqi “7.5” incident (UA G/SO 214 (3-3-16) G/SO 214 (33-27) CHN
32/2009). The Chinese Government answered an earlier letter about the incident from the
Special Rapporteur on Arbitrary Executions and the Special Rapporteur on Freedom of
Opinion and Expression, on 12 August. In a spirit of active cooperation with the United
Nations human rights mechanisms, the Government has made thorough inquiries into the
trials and verdicts arising out of the Urumgqi “7.5” incident. Below is our reply.

1. The Urumgqi “7.5” incident was a case of serious premeditated, organized,
violent criminal beating, smashing, looting and arson. It was planned, directed, and
instigated by foreign separatist forces, and organized and carried out by domestic separatist
elements. It caused significant losses of life and property: altogether 197 people died.

151. In October 2009, the Intermediate People’s Court of Urumgqi City conducted public
trials and rendered judgement in first instance on 6 cases with 21 defendants charged with
murder and arson in the Urumgqi “7.5” incident. Nine defendants were sentenced to death,
among them Abdukerim Abduwayit, Gheni Yusup, and Alim Metyusup. Three defendants
were sentenced to death with a two-year reprieve, among them Aizezijiang Yasin. Four
defendants were sentenced to life imprisonment, among them Ruzi Imam. Five defendants
were sentenced to fixed terms of imprisonment, among them Abriz Wujimamut. The
judgements and sentences passed on the defendants mentioned in the joint communication
are detailed below.

(1)  Abdukerim Abduwayit assaulted and killed innocent people in five separate
incidents resulting in five deaths, for three of which he was directly responsible. He
also set fire to buildings in the downtown area, causing significant financial losses
and forcing 13 people to leap to safety. His methods were especially cruel and the
circumstances and consequences of his crimes were especially serious. Based on the
relevant laws, he was convicted of murder and sentenced to death and deprivation of
political rights in perpetuity; he was also sentenced to 15 years’ imprisonment for
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arson. The court determined that the death sentence should be carried out and that
the accused should be deprived of his political rights in perpetuity.

(2)  Gheni Yusup mustered crowds and acted as the ringleader in acts of beating,
smashing, looting and arson at four separate sites. Altogether five people died and
two were injured. Yusup was convicted of murder, and sentenced to death and
deprivation of political rights in perpetuity. He was also convicted of robbery and
sentenced to life imprisonment, deprivation of political rights in perpetuity, and
confiscation of his personal property. The court determined that the death sentence
should be carried out, that the accused should be stripped of his political rights in
perpetuity, and that all his personal property should be confiscated.

(3)  Abdulla Mettohti played a major part in beating, smashing, looting and arson
at four separate sites which resulted in a total of nine deaths, two persons injured and
financial losses of more than 1.37 million yuan. He was convicted of murder and of
arson, and sentenced in each case to death and deprivation of political rights in
perpetuity. The court determined that the death sentence should be executed, and
that the accused should be deprived of his political rights in perpetuity.

(4)  Adil Rozi played a major part in beating, smashing, looting and arson at two
separate sites which resulted in a total of four deaths and one person injured. He was
convicted of murder, and sentenced to death and deprivation of political rights in

perpetuity.

(5)  Nureli Wuxiu’er participated in beating, smashing, looting and arson at three
sites with the serious consequences of four deaths and one person injured. He was
convicted of murder, and sentenced to death and deprivation of political rights in

perpetuity.

(6)  Alim Metyusup engaged in multiple acts of beating, smashing, looting and
arson. He assaulted innocent people, causing five deaths and one serious injury; he
set fire to houses, causing significant financial losses. His methods were brutal; the
circumstances of his crimes were especially abominable, and the consequences,
extremely serious. He was convicted of murder, and sentenced to death and
deprivation of political rights in perpetuity; he was also sentenced to 10 years’
imprisonment for arson and to 5 years’ imprisonment for robbery. The court
determined that the death sentence should be carried out, and that the accused should
be deprived of his political rights in perpetuity.

(7)  Ahmatjan Moming and others beat two innocent people to death. He also
committed robbery. He was convicted of murder, and sentenced to death and
deprivation of political rights in perpetuity; he was also sentenced to five years’
imprisonment for robbery. The court determined that the death sentence should be
carried out, and the accused should be deprived of his political rights in perpetuity.

(8)  Tohti Pazil and others beat two innocent people to death. He also joined in
smashing vehicles, causing huge financial losses. He was convicted of murder, and
sentenced to death and deprivation of political rights in perpetuity; he was also
sentenced to seven years’ imprisonment for wilful destruction of property. The court
determined that the death sentence should be carried out, and the accused should be
deprived of his political rights in perpetuity.

(9) Han Junbo took the lead in chasing and attacking victims such as
Rouzhahong Ahmad, and was directly responsible for causing Ahmad’s death. He
was convicted of murder, and sentenced to death and deprivation of political rights

in perpetuity.



A/HRC/14/24/Add.1

(10) Anwar Akbar was a ringleader in mass smashing of vehicles and shops and
an accessory to attempted murder. He was convicted of robbery and sentenced to
death with a two-year reprieve, deprivation of political rights in perpetuity, and
confiscation of his personal properties. For the (attempted) murder he was sentenced
to 10 years’ imprisonment. The court determined that the death penalty should be
applied with a two-year suspension, that Anwar should be deprived of his political
rights in perpetuity, and that all his personal property should be confiscated.

(11) Aizezijiang Yasin was involved in the beating of one person to death, and in
theft of property. Considering that he confessed his offence when brought to justice,
and played an important role in solving the case, he was convicted of murder and
sentenced to death with a two-year suspension and deprivation of political rights in
perpetuity. He was also sentenced to nine years’ imprisonment for robbery. The
court determined that the death penalty should be applied with a two-year
suspension, and that Yasin should be deprived of his political rights in perpetuity.

(12)  Xi’erzhati Maimaititusong set fire to vehicles and caused significant losses of
public and private property. He was convicted of arson and sentenced to death with a
two-year suspension and deprivation of political rights in perpetuity.

(13) Tayirejan Abulimit was involved in assaults on innocent people, leaving
three dead and one seriously injured in odious circumstances. Considering his
offence, he should have been sentenced to death; but when brought to justice he
confessed and assisted in capturing Alim Metyusup, which was highly meritorious
service meriting lesser punishment in accordance with the law. He was convicted of
murder and sentenced to life imprisonment and deprivation of political rights in
perpetuity. He was also sentenced to six years’ imprisonment and a fine for robbery.
The court determined that the life sentence should be applied, that Abulimit should
be deprived of his political rights in perpetuity, and that the fine should be paid.

(14) Ruzi Imam set fire to vehicles, causing substantial losses of public and
private property. He was convicted of arson and sentenced to life imprisonment and
deprivation of political rights in perpetuity.

(15) Tusongjiang Maimaiti was a ringleader in urging people to commit beating,
smashing, looting and arson, causing huge financial losses. He was convicted of
robbery and sentenced to life imprisonment, deprivation of political rights in
perpetuity, and confiscation of his personal property.

(16) Tu’ersong Abulizi was involved in assaulting innocent people and caused one
death. He was also involved in smashing and looting vehicles, causing huge
financial losses. He was convicted of murder and sentenced to life imprisonment and
deprivation of political rights in perpetuity. He was also sentenced to five years’
imprisonment for wilful destruction of property. The court determined that the life
sentence should be applied, and Abulizi should be deprived of his political rights in
perpetuity.

(17)  Abriz Wujimamut was involved in assaulting innocent people and caused one
death. He also committed robbery. He was sentenced to 15 years’ imprisonment for
murder and to 5 years’ imprisonment and a fine for robbery. The court determined
that a term of 18 years’ imprisonment should be imposed, and the fine should be
paid.

(18) Abushehelil Maimaitimin was involved in attempted murder. He was
sentenced to 10 years’ imprisonment for murder.
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(19) Liu Bo was an accessory in assaults on victims such as Rouzhahong Ahmad.
He was convicted of murder and sentenced to 10 years’ imprisonment and
deprivation of political rights for 3 years.

(20) Igbal Yishan was involved in smashing vehicles, causing huge financial
losses. He was sentenced to six years’ imprisonment for wilful destruction of

property.

(21) Kurbanjian Wahab was involved in smashing vehicles, causing huge
financial losses. He was sentenced to five years’ imprisonment for wilful destruction
of property.

2. Under Chinese law, the court of second instance renders final judgement. A
defendant can appeal the decision rendered in first instance to a higher-level court. After the
Intermediate People’s Court of Urumgqi City announced its decisions, six defendants,
among them Abdukerim Abduwayit and Alim Metyusup, did not appeal. The six included
two people sentenced to death, one to life imprisonment and three to fixed terms of
imprisonment. The other 15 defendants appealed within the statutory deadlines; they
included 7 people sentenced to death, 3 to death with a two-year suspension, 3 to life
imprisonment, and 2 to fixed terms of imprisonment.

The High People’s Court of the Xinjiang Uyghur Autonomous Region (XUAR)
formed a collegiate bench in accordance with the law and conducted an open hearing on the
appeals against three of the death sentences. During the hearing, the procurator presented
physical evidence, testimony, expert evaluations and records of the crime scenes. The
appellants each stated their reasons for appealing and fully exercised the procedural rights
specified by the law. Lawyers presented the defence’s arguments before the court. The
court used the appellants’ native languages in conducting its proceedings. The hearings
were attended by more than 100 people including the victims, the appellants’ relatives, and
members of the public. The court concluded that the facts established in the decisions
reached at first instance were clear, the law had been correctly applied, the sentences
handed down were appropriate, the trial procedure was legal, and the appellants’ grounds
for appeal were unsustainable. It therefore dismissed the appeals in accordance with the law
and upheld the original judgements.

In addition, the XUAR High People’s Court reviewed the cases of the appellant and
defendant and heard the opinions of other parties to the proceedings during its consideration
in second instance of the charges of murder and robbery against Aizejiang Yasin. Having
done so, it dismissed the appeal and upheld the original judgement. It reviewed the death
sentences passed on Abdukerim Abduwayit for murder and arson and on Alim Metyusup
for murder, robbery and arson, neither of whom had appealed, in accordance with the
established procedure, concluding that the death sentences handed down in first instance
were appropriate and upholding the original judgements in accordance with the law.

Chinese law requires death sentences to be referred to the Supreme People’s Court
for approval unless the sentence is imposed by the Supreme People’s Court itself. The
XUAR High People’s Court thus referred the nine cases attracting the death penalty to the
Supreme People’s Court for approval. After review, the Supreme People’s Court upheld the
nine death sentences.

In November, the Intermediate People’s Court of Urumgqi City, acting on an order
issued by the President of the Supreme People’s Court, executed the nine seriously violent
criminals implicated in the “7.5” events.

As the law provides, the Court executed the nine criminals by lethal injection.
Before the execution, it arranged for the criminals to meet their relatives. After the
execution, relatives of the executed criminals from ethnic minorities and religious people
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held ceremonies. The convicts’ ethnic customs, dignity and human rights were fully
respected.

152.

3. The Chinese Government would like to emphasize the following points.

(1)  The rule of law obtains in China. Under the Criminal Code, all offenders are
equal before the law. Anyone who commits a crime will be called to account
regardless of their ethnicity and religion. Even so, where statutory or discretionary
mitigating circumstances apply, lesser or lighter punishments may be imposed. The
nine people sentenced to death in the Urumgqi “7.5” events killed innocent people.
Their offences were extremely serious. They deserved the punishments they
received under Chinese law. For example, Abdukerim Abduwayit kept beating,
smashing, looting and fire-raising all the way along the Tuanjie Road in Urumgqi on
the evening of 5 July. He kicked, stabbed and bludgeoned (with pliers) five innocent
people to death. Later he set fire to buildings in the downtown area, which caused
financial loss of more than 260,000 yuan and forced 13 people to leap to safety.
Gheni Yusup mustered a crowd on the evening of July 5 to engage in beating,
smashing, looting and arson and led three other defendants, Abdulla Mettohti, Adil
Rozi and Nureli Wuxiu’er, in beating and smashing with sticks and stones, looting
and arson at four sites near Zhongwan Road; together they beat four innocent people
to death, and injured another person. Along with other rioters, Gheni Yusup beat one
innocent person to death and injured another. Abdulla Mettohti also set fire to the
Tianshan grain store on Zhongwan Road in Tienshan District, causing five innocent
people hiding in the shop to be burned to death and doing more than 1.37 million
yuan-worth of damage.

(2)  The courts strictly followed the law and legal procedure in trying these cases.
The facts of the defendants’ offences were clearly established and the evidence was
conclusive. The prosecution presented evidence in court that fully substantiated the
charges, and used an audio-visual system to display video recordings of the crime
scenes. The victims, relatives of the defendants and members of the public attended
the hearings.

(3)  The defendants fully exercised their procedural rights during the hearings.
Their counsel put forward arguments for the defence in court. A collegiate bench
presided over the prosecutions and conducted a judicial examination of the facts.
The court proceedings were conducted in the defendants’ native languages. After the
trials in first instance, the XUAR High People’s Court considered the appeals and
publicly announced its decisions. The nine death sentences were referred to the
Supreme People’s Court for approval. The Supreme People’s Court upheld them
after review. During its review, the Court interrogated the defendants and heard out
their confessions and defence submissions.

The Chinese Government hereby requests the incorporation of the full text above

into the relevant United Nations reports.

China: Death sentence against Gan Jinhua

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male

Character of reply: No response (recent communication)

Observations of the Special Rapporteur: The Special Rapporteur looks forward to
receiving a response concerning these allegations.

55



A/HRC/14/24/Add.1

56

Urgent appeal dated 11 February 2010, sent with the Special Rapporteur on the
independence of judges and lawyers and the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment.

153. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding alleged violations of the right to a
fair trial in the case of Mr. Gan Jinhua, who is reportedly currently awaiting a review by the
Supreme Court of his death sentence.

According to information we have received:

Mr. Gan was detained on 12 November 2004 in Chencun town, Shunde
District, Guangdong Province and charged with killing two persons in the course of
a robbery. On 10 June 2005, the Foshan City Intermediate Court sentenced Gan
Jinhua to death for robbery. Gan Jinhua appealed; on 28 December 2005, the
Guangdong Province Higher Court upheld his sentence. In April 2006, Gan Jinhua
was granted a last-minute reprieve as the Guangdong Province Higher Court sent his
case back for a retrial, but on 18 April 2008 Gan was again convicted and sentenced
to death by the Foshan City Intermediate People’s Court. Gan Jinhua appealed, but
in December 2009 the Guangdong Higher People's Court upheld the ruling. Mr.
Gan’s case is currently before the Supreme People’s Court for review of the death
sentence.

Mr. Gan was convicted and sentenced to death primarily on the strength of
his confession. This confession was obtained after Mr. Gan had been prevented from
sleeping for more than three days, interrogated over the course of more than one
hundred hours, from 8 a.m. on 12 November to 11 p.m. on 16 November 2004, and
threatened by the police while being questioned. As a result, there are glaring
inconsistencies between Mr. Gan’s confession and the other evidence in the case,
amongst others with regard to the way the robber entered and left the crime scene
and the weapon used for the killing. Other inconsistencies concern the record of Mr.
Gan's interrogation on 15 November 2004. It states that it took place in the Shunde
Detention Center, but Mr. Gan’s wife, mother, and sister visited him that evening in
the Chencun Police Station. Mr. Gan also stated that part of his statement was
written by a policeman, who forced him to sign without allowing him to look at its
content.

In the course of Mr. Gan’s final retrial, his wife, mother, and elder sister were
prevented from testifying by the presiding judge, preventing Mr. Gan's lawyers from
addressing some central facts of the case.

154. While we do not wish to prejudge the accuracy of the allegations reported to us, we
would like to respectfully draw the attention of your Excellency’s Government to several
principles applicable to this case under international law.

155. We would like to remind your Excellency’s Government that it is essential that in
capital punishment cases the defendant’s right to “a fair and public hearing before an
independent and impartial tribunal” (Article 10 of the Universal Declaration on Human
Rights) is scrupulously respected. The right to a fair trial includes the right to obtain the
attendance and examination of witnesses on one’s behalf under the same conditions as
witnesses on behalf of the prosecution. While we recognize that the charges against Mr.
Gan were examined and reviewed by a number of first instance and appeals courts and a
full retrial appears to have been granted, the information summarized above suggests that
Mr. Gan was not allowed to call potentially important witnesses on his behalf.

156. With regard to the reports that Mr. Gan’s confession was obtained under duress,
specifically following more than three days of sleep deprivation, we wish to bring to the
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attention of your Excellency’s Government that the right to a fair trial also requires the right
not to be compelled to confess. Article 15 of the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, to which the People’s Republic of
China is a Party, states that no statement established to have been made as a result of torture
may be invoked as evidence in any proceedings. This principle was recently reiterated by
the Human Rights Council in paragraph 6c¢ of resolution 8/8 of 2008. In addition to being a
crucial fair trial guarantee, it is also an essential aspect of the non-derogable right to
physical and mental integrity protected by the Convention Against Torture. To make this
right effective, the Convention Against Torture dictates in Article 13 that “[e]ach State
Party shall ensure that any individual who alleges he has been subjected to torture in any
territory under its jurisdiction has the right to complain to, and to have his case promptly
and impartially examined by, its competent authorities. Steps shall be taken to ensure that
the complainant and witnesses are protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given.”

157. Only full respect for stringent due process guarantees distinguishes capital
punishment from a summary execution. We therefore urge your Excellency’s Government
to take all necessary steps to ensure that Mr. Gan Jinhua’s right to life be respected.
Considering the irreversible nature of the death penalty, this can only mean that the death
penalty is not executed until all concerns we have raised are dispelled in their entirety.

158. It is our responsibility under the mandates provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. Since we are expected to report
on these cases to the Human Rights Council, we would be grateful for your cooperation and
your observations on the following matters.

1. Are the facts alleged in the above summary of the case accurate? If not so,
please share all information and documents proving their inaccuracy.

2. Please provide details regarding the circumstances under which Mr. Gan
Jinhua’s confession was obtained.

3. What is, under Chinese law, the value of a confession given to police
investigators but revoked at trial?

4, Please explain on what grounds Mr. Gan’s wife, mother, and elder sister were
prevented from testifying at the re-trail?

5. Are the judgments rendered in the case of Mr. Gan Jinhua accessible to the
public?

Colombia

Asesinato de 12 miembros de la comunidad indigena Awa

Violacion alegada: Muerte como consecuencia de ataque o ejecuciones por parte de
fuerzas de seguridad o por grupos paramilitares

Persona objeto del llamamiento: 1 mujer, 5 hombres, 6 menores de edad
Caracter de la respuesta: No se recibié ninguna respuesta

Observaciones del Relator Especial: El Relator Especial lamenta que el Gobierno de
Colombia no haya cooperado con el mandato otorgado al Relator Especial por la Asamblea
General y la Comision de Derechos Humanos.

Carta de alegacion del 22 de septiembre de 2009, enviada con el Relator Especial sobre
la situacion de los derechos humanos y las libertades fundamentales de los indigenas.
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159. En este contexto, quisiéramos seflalar a la atencion urgente del Gobierno de su
Excelencia la informacién que hemos recibido en relacion con el presunto asesinato de 12
miembros de la comunidad indigena Awa el 26 de agosto de 2009 en el territorio indigena
de Gran Rosario, en el municipio de Tumaco, Narifio. Entre las 12 personas asesinadas se
encuentran cuatro nifios y cinco adolescentes de entre ocho meses y diecinueve afios de
edad.

Segun las informaciones recibidas:

El 26 de octubre, aproximadamente a las 5 horas de la mafiana, un grupo de hombres
armados habria invadido la casa de la Sra. Tulia Mariana Guanga Garcia. Los
hombres habrian llevado ropa camuflageada sin insignia y habrian estado
encapuchados. Habrian matado a tiros a doce personas. Las victimas (con sus edades
aproximadas) fueron la Sra. Guanga Garcia, 30, y sus dos hijos, James Laurencio
Garcia, 3, y Angie Jazmin Rodriguez, 8, un bebé de 8 meses, Jeison Ferney
Rodriguez, Alex Rodriguez, 8, Luis Garcia Bisbicus, 15; Juana Guanga Garecia,
17, el Sr. Fabio Taicuz Garcia, 18, ¢l Sr. Nolberto Guanga Taicuz, 19, el Sr.
Amado Nastacuas Guanga, 19, el Sr. Alvaro Guillermo Pascal Guanga, 21, y el
Sr. Lorenzo Garcia Cuasaluzan, 40. Ademas, tres personas habrian resultado
heridas en el incidente: David Garcia, 12; el Sr. Javier Garcia, 20 y la Srta.
Yolanda Bisbicus, 22.

160. Tomamos nota con profunda preocupacion de que, de ser confirmado, ésta seria la
segunda vez en el afo en curso que la comunidad indigena Awa es victima de masacre: En
febrero de 2009, mas de 20 personas Awa habrian sido asesinadas en un ataque que después
habria sido reivindicado por guerrilleros de las Fuerzas Armadas Revolucionarias de
Colombia (FARC) quienes asumieron responsabilidad por ocho de las muertes.

161. Ademas, observamos que, desde hace casi dos afios, han habido advertencias
oficiales sobre la amenaza de violencia que enfrenta la comunidad indigena Awa,
incluyendo el riesgo de asesinatos multiples. Desde principios de octubre de 2007, el
sistema de alerta temprana de la Defensoria del Pueblo habria emitido informes sobre
riesgos que alertan sobre la amenaza seria que enfrenta la comunidad indigena Awa como
resultado del conflicto en Narifio y la presencia del Ejército Nacional de Colombia,
guerrilleros de las FARC y otros grupos armados ilegales en la region. Segun la
informacion recibida, con estas 12 muertes del 26 de agosto de 2009, el nimero de
miembros asesinados de la comunidad Awa habria ascendido a 38 en este afo.

162. Las muertes recientes son aiin mas preocupantes puesto que el incidente tuvo lugar
en la casa de la Sra. Garcia quien habria sido la tnica testigo del presunto asesinato de su
esposo, el Sr. Gonzalo Rodriguez Guanga, incidente que la Sra. Garcia habria denunciado
como ejecucion extrajudicial cometida por el Ejército Nacional de Colombia.

163. De acuerdo con la informacion recibida, el 23 de mayo de 2009, el Sr. Rodriguez y
la Sra. Garcia habrian estado viajando cerca del kilometro 80 en el municipio de Tumaco
cuando fueron detenidos por miembros del Ejército Nacional de Colombia. Segun el
testimonio que la Sra. Garcia supuestamente dio a las autoridades indigenas y a la
Defensoria del Pueblo de la region, miembros de las fuerzas armadas habrian ordenado a la
Sra. Garcia que se alejara de su esposo y le habrian ordenado que siguiera caminando.
Seglin el presunto testimonio de la Sra. Garcia, se habria alejado de su esposo y habria
empezado a caminar cuando un poco después habria escuchado unos disparos. La Sra.
Garcia habria afirmado que la muerte de su esposo se trataba de una ejecucion extrajudicial.

164. De acuerdo con nuestras fuentes fidedignas, el Batallon de Contraguerrilla nimero
23 de la Brigada Militar No. XXIII, habria aceptado responsabilidad de la muerte del Sr.
Rodriguez. Miembros de las fuerzas armadas habrian reportado a las autoridades que el Sr.
Rodriguez habria sido detenido en marzo de 2009 y que habria sido acusado de ser
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miembro de las FARC. Un juez habria ordenado su liberacion. Segin los miembros de las
fuerzas armadas, el 23 de mayo de 2009, el Sr. Rodriguez habria sido detenido nuevamente
y habria sido asesinado cuando intentaba escapar de custodia militar y empezaba a disparar
contra sus captores. El cadaver del Sr. Rodriguez habria sido trasladado al depodsito de
cadaveres para una necropsia. La oficina de la Procuraduria General habria iniciado una
investigacion de la muerte del Sr. Rodriguez pero luego habrian transferido el caso al
sistema de justicia militar el 28 de mayo de 2009 donde sigue bajo investigacion.

165. Sin implicar, de antemano, una conclusion sobre los hechos, deseamos llamar la
atencion del Gobierno de Su Excelencia sobre las normas fundamentales enunciadas en la
Declaracion Universal de Derechos Humanos y el Pacto Internacional de Derechos Civiles
y Politicos. Los articulos 3 y 6 de estos instrumentos garantizan a todo individuo el derecho
a la vida y a la seguridad de su persona y disponen que este derecho sea protegido por la ley
y que nadie sea arbitrariamente privado de su vida. Como ha sido reiterado por el Consejo
de Derechos Humanos en su Resolucion 8/3 sobre ejecuciones extrajudiciales, sumarias o
arbitrarias, todos los Estados tienen “la obligacion ...de llevar a cabo investigaciones
completas ¢ imparciales en todos los casos en que se sospeche que ha habido ejecuciones
extrajudiciales, sumarias o arbitrarias, de identificar y enjuiciar a los responsables... y de
adoptar todas las medidas que sean necesarias, incluidas medidas juridicas y judiciales, para
poner término a la impunidad e impedir que se repitan esas ejecuciones, como se sefiala en
los Principios relativos a una eficaz prevencion e investigacion de las ejecuciones
extralegales, arbitrarias o sumarias.”

166. Ademas, quisiéramos referirnos especificamente al Articulo 6(1) del Pacto
Internacional sobre Derechos Civiles y Politicos (PIDCP) que estipula que el Estado
garantizara la proteccion de toda persona que se encuentra bajo amenaza de muerte. Como
expresado en los principio 4 y 15 de los Principios relativos a una eficaz prevencion e
investigacion de las ejecuciones extralegales, arbitrarias o sumarias, esto requiere que se
garantice una proteccion eficaz a toda persona en peligro de ejecucion. Quisiéramos instar
al Gobierno de su Excelencia a que adopte inmediatamente todas las medidas necesarias, en
conformidad con el Derecho Internacional, para proteger el derecho a la vida de los
sobrevivientes y los testigos de la masacre del 26 de agosto, asi como la de los miembros de
sus familias y lideres de la comunidad, cuyo bienestar pueda estar en peligro en el curso de
la investigacion de estos asesinatos y en espera del resultado del proceso judicial.

167. Ademas, el Articulo 6 del PIDCP estipula que los funcionarios encargados de hacer
cumplir la ley, deben utilizar la fuerza solamente cuando sea absolutamente necesario y la
fuerza utilizada debe de ser proporcional al objetivo legitimo que se persiga (Véanse los
principios 4 y 9 de los Principios Basicos de las Naciones Unidas sobre el Empleo de la
Fuerza y de Armas de Fuego por los Funcionarios Encargados de Hacer Cumplir la Ley).
La ley no permite el uso de fuerza letal contra individuos no armados detenidos por las
fuerzas de seguridad de un Estado, bajo ninguna circunstancia. Ademas, cuando un Estado
detiene a un individuo, debe cefiirse a un grado elevado de diligencia para proteger los
derechos del mismo. Como consecuencia, cuando un individuo muere en custodia estatal,
se presume la responsabilidad del Estado. Para superar la presuncion de responsabilidad del
Estado, debe de haber “una investigacion exhaustiva, inmediata e imparcial de todos los
casos en que haya sospecha de ejecuciones extralegales, arbitrarias o sumarias, incluidos
aquellos en los que las quejas de parientes u otros informes fiables hagan pensar que se
produjo una muerte no debida a causas naturales en las circunstancias referidas” (principio
9 de los Principios relativos a una eficaz prevencion e investigacion de las ejecuciones
extralegales, arbitrarias o sumarias).

168. Por ultimo, deseamos llamar la atencién del Gobierno de su Excelencia sobre las
normas fundamentales enunciadas en la Declaracion de las Naciones Unidas sobre los
derechos de los pueblos indigenas, adoptada por la Asamblea General el 13 de septiembre
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de 2007, y en particular el articulo 2, que estipula que “Los pueblos y las personas
indigenas son libres e iguales a todos los demas pueblos y personas y tienen derecho a no
ser objeto de ningun tipo de discriminacion en el ejercicio de sus derechos, en particular la
fundada en su origen o identidad indigenas.”

169. Quisiéramos instar al Gobierno de su Excelencia a que inicie una investigacion
imparcial y transparente sobre las circunstancias que rodean a) las muertes de las personas
indigenas Awa asesinadas el 26 de agosto de 2009, y b) la muerte del Sr. Rodriguez el 23
de mayo de 2009, con vistas a tomar toda accion disciplinaria o judicial que sea apropiada y
asegurar que rinda cuentas cualquier persona culpable de asesinatos ilicitos, asi como
compensar a las familiares de las victimas. Tomamos nota, en este sentido, de la medida en
la direccion acertada que ha tomado el Gobierno de su Excelencia de pedir el apoyo y
seguimiento de la Oficina del Alto Comisionado para los Derechos Humanos en la
investigacion.

170. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por el Consejo de Derechos Humanos, intentar clarificar los hechos llevados a nuestra
atencion. En este sentido, estariamos muy agradecidos de tener su cooperacion y sus
observaciones sobre los asuntos siguientes:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas en
relacion con (a) las muertes de las 12 personas de la comunidad indigena Awa el 26
de agosto de 2009, y (b) la muerte del Sr. Rodriguez el 23 mayo de 2009? Por favor,
proporcione informacion sobre las circunstancias alrededor de las muertes.

2. Por favor proporcione informacion detallada sobre las medidas cautelares
adoptadas en este caso para garantizar la proteccion eficaz e inmediata de los
sobrevivientes y los testigos de los asesinatos el 26 de agosto de 2009, asi como
cualquier lider comunitario que pueda estar en peligro en espera del resultado de la
investigacion y el proceso judicial de los responsables de los asesinatos. Por favor
proporcione informacion detallada sobre las medidas cautelares adoptadas para
proteger la comunidad indigena Awa en la situaciéon de alto riesgo en que se
encuentra como resultado del conflicto en Narifio. ;Se ha brindado apoyo
psicoldgico a los sobrevivientes o a los familiares de las victimas?

3. Por favor proporcione informacion detallada sobre las investigaciones y
diligencias judiciales iniciadas en relacion con las muertes del 26 de agosto de 2009
asi como los resultados de cualquier investigacion forense, médica, policial o
cualquier otra pesquisa relativa a las muertes. Por favor proporcione informacion
sobre las medidas tomadas para asegurar que los presuntos responsables de los
asesinatos sean investigados, procesados y sancionados.

4. Por favor proporcione informacion detallada sobre las investigaciones y
diligencias judiciales iniciadas en relacion con la muerte del Sr. Rodriguez el 23 de
mayo de 2009 asi como los resultados de cualquier investigacion forense, médica,
policial o cualquier otra pesquisa relativa a la muerte. Por favor proporcione
informacion sobre las medidas tomadas para asegurar que los presuntos responsables
del asesinato sean investigados, procesados y sancionados. A la luz de la gran
relevancia de este caso, y en funcion del enfoque del Codigo Penal Militar, las
decisiones pertinentes de la Corte Constitucional, y las directivas del Ministerio de
Defensa, ;existe alguna razon por la que este caso no pueda ser referido
inmediatamente a la oficina de la Procuraduria General en lugar de ser remitido al
sistema de justicia militar?
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Colombia: Amenazas de muerte e intimidaciones contra familiares de presuntas
victimas de ejecuciones extrajudiciales por parte de fuerzas de seguridad

Violacion alegada: Amenazas de muerte y temor de ejecucion inminente por parte de
oficiales estatales, grupos paramilitares, o grupos que cooperan con o son tolerados por el
Gobierno, asi como por parte de personas no identificadas que podrian estar vinculadas con
la categorias mencionadas arriba y cuando el Gobierno no toma medidas de proteccion
adecuadas

Persona objeto del llamamiento: 1 mujer, 2 hombres,
Caracter de la respuesta: No se recibié ninguna respuesta

Observaciones del Relator Especial: El Relator Especial lamenta que el Gobierno de
Colombia no haya cooperado con el mandato otorgado al Relator Especial por la Asamblea
General y la Comision de Derechos Humanos.

Llamamiento urgente del 1 december 2009, mandado con el Relator Especial sobre la
situacion de los derechos humanos y las libertades fundamentales de los indigenas.

171. En este contexto, quisiéramos seflalar a la atencion urgente del Gobierno de su
Excelencia la informacion que hemos recibido en relacion con la Sra. Luz Marina Porras
Bernal, integrante de las Madres de Soacha, su hijo, el Sr. John Smith Porras Bernal y los
demas miembros de las Madres de Soacha. Las Madres de Soacha es un grupo formado por
madres de los jovenes de Soacha, Cundinamarca, que fueron ejecutados extrajudicialmente,
supuestamente a manos del ejército, en enero de 2008. Las Madres de Soacha exigen
justicia en los asesinatos de sus hijos. El Sr. Smith Porras Bernal ayuda a las Madres de
Soacha y realiza campafias para exigir justicia y poner fin a la impunidad en este caso
conocido como “los falsos positivos de Soacha”.

Segun las informaciones recibidas:

El 2 de noviembre de 2009, el Sr. Smith Porras Bernal habria recibido una
carta en la que decia “asi se esconda y se encierre en ese apartamento usted sale
porque sale y hay te vamos a coger porque se le advirtio... si no quieres que te pase
nada larguese lo mas pronto posible porque le queda muy poco tiempo no lo olvide
no estamos jugando porque ya lo tenemos fichado créalo no estamos jugando...”

Asimismo, el 20 de octubre de 2009, el Sr. Smith Porras Bernal habria
recibido otra carta amenazante en su casa que decia que, “se atuviera a las
consecuencias”. Esta amenaza se referiria a otra carta amenazante enviada el 10 de
octubre de 2009 en la que el autor habria advertido al Sr. Smith Porras Bernal y a las
otras personas que exigen justicia en relacion con las ejecuciones extrajudiciales en
Soacha que deben guardar silencio, una amenaza que habria sido ignorado.

Cabe afiadir que otras de las Madres de Soacha han sido objeto de
intimidacion y hostigamiento.

172.  Se teme que las amenazas contra el Sr. Smith Porras Bernal y la Sra. Porras Bernal y
los actos de intimidacion y hostigamiento contra otros miembros de las Madres de Soacha
estén relacionados con las actividades que realizan en defensa de los derechos humanos, y
en particular con sus esfuerzos para exigir justicia en el caso de sus hijos ejecutados
extrajudicialmente. Como se menciond en el comunicado de prensa después de la visita de
la Relatora Especial sobre la situacion de los defensores de los derechos humanos a
Colombia en septiembre de 2009, siguen existiendo en Colombia patrones de hostigamiento
y persecucion contra los defensores de derechos humanos, y a menudo contra sus
familiares. El Gobierno de su Excelencia tiene la responsabilidad de investigar de manera
exhaustiva las violaciones cometidas contra los defensores de derechos humanos y enjuiciar
a sus autores. Asimismo, el Gobierno de su Excelencia debe condenar firmemente cualquier
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acto de agresion o intimidacion contra los defensores de derechos humanos, tomando la
oportunidad para reconocer la importancia de su labor.

173. Sin implicar, de antemano, una conclusion sobre los hechos, deseamos llamar la
atencion del Gobierno de su Excelencia sobre las normas fundamentales enunciadas en la
Declaracion de Naciones Unidas sobre el derecho y el deber de los individuos, los grupos y
las instituciones de promover y proteger los derechos humanos y las libertades
fundamentales universalmente reconocidos y en particular los articulos 1 y 2. Estos
establecen, respectivamente, que toda persona tiene derecho, individual o colectivamente, a
promover y procurar la proteccion y realizacion de los derechos humanos y las libertades
fundamentales en los planos nacional e internacional y que es la responsabilidad primordial
y el deber de todos los Estados de proteger, promover y hacer efectivos todos los derechos
humanos, adoptando las medidas necesarias para crear las condiciones sociales,
econdmicas, politicas y de otra indole, asi como las garantias juridicas requeridas para que
toda persona sometida a su jurisdiccion, individual o colectivamente, pueda disfrutar en la
practica todos esos derechos y libertades.

Ademas, quisiéramos referirnos a los articulos siguientes:

el articulo 6, apartados b) y c), estipula que toda persona tiene derecho,
individualmente y con otras, conforme a lo dispuesto en los instrumentos de
derechos humanos y otros instrumentos internacionales aplicables, a publicar,
impartir o difundir libremente a terceros opiniones, informaciones y conocimientos
relativos a todos los derechos humanos y las libertades fundamentales y a estudiar y
debatir si esos derechos y libertades fundamentales se observan, tanto en la ley como
en la practica, y a formarse y mantener una opinion al respecto, asi como a sefialar a
la atencion del publico esas cuestiones por conducto de esos medios y de otros
medios adecuados.

el articulo 12, parrafos 2 y 3, estipula que el Estado garantizara la proteccion, por las
autoridades competentes, de toda persona, individual o colectivamente, frente a toda
violencia, amenaza, represalia, discriminacion, negativa de hecho o de derecho,
presion o cualquier otra accion arbitraria resultante del ejercicio legitimo de los
derechos mencionados en la presente Declaracion. A este respecto, toda persona
tiene derecho, individual o colectivamente, a una proteccion eficaz de las leyes
nacionales al reaccionar u oponerse, por medios pacificos, a actividades y actos, con
inclusion de las omisiones, imputables a los Estados que causen violaciones de los
derechos humanos y las libertades fundamentales, asi como a actos de violencia
perpetrados por grupos o particulares que afecten el disfrute de los derechos
humanos y las libertades fundamentales.

174.  Ademas, nos permitimos hacer un llamamiento urgente al Gobierno de su
Excelencia para que adopte las medidas necesarias para asegurar que el derecho a la
libertad de opinidn y de expresion sea respetado, de acuerdo con los principios enunciados
en el articulo 19 de la Declaracion Universal de los Derechos Humanos y reiterados en el
articulo 19 del Pacto Internacional de Derechos Civiles y Politicos: “Nadie podra ser
molestado a causa de sus opiniones. Toda persona tiene derecho a la libertad de expresion;
este derecho comprende la libertad de buscar, recibir y difundir informaciones e ideas de
toda indole, sin consideracion de fronteras, ya sea oralmente, por escrito o en forma
impresa o artistica, o por cualquier otro procedimiento de su eleccion”.

175. Consideramos apropiado hacer referencia a la resolucion 12/16 del Consejo de
Derechos Humanos, la cual insta a los estados a que garanticen que las victimas de
violaciones al derecho a la libertad de expresion puedan interponer recursos eficaces para
investigar efectivamente las amenazas y actos de violencia [...] y llevar ante la justicia a los
responsables de esos actos, para luchar contra la impunidad.
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176. Quisiéramos instar al Gobierno de su Excelencia a que adopte todas las medidas
necesarias para proteger los derechos y las libertades de las personas mencionadas e
investigar, procesar e imponer las sanciones adecuadas a cualquier persona responsable de
las violaciones alegadas. Quisiéramos asimismo instarle a que tome las medidas efectivas
para evitar que tales hechos, de haber ocurrido, se repitan.

177. Teniendo en cuenta la urgencia del caso, agradeceriamos recibir del Gobierno de su
Excelencia una respuesta sobre las acciones emprendidas para proteger los derechos de las
personas anteriormente mencionadas.

178. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por el Consejo de Derechos Humanos, intentar clarificar los hechos llevados a nuestra
atencion. En este sentido, estariamos muy agradecidos de tener su cooperacion y sus
observaciones sobre los asuntos siguientes, siempre y cuando sean aplicables al caso en
cuestion:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas?
2. (Fue presentada alguna queja?
3. Por favor proporcione informacion detallada sobre las investigaciones y

diligencias judiciales iniciadas en relacion con el caso. Si éstas no tuvieron lugar o
no fueron concluidas, le rogamos que explique el porqué.

4. Por favor proporcione informacion detallada sobre las medidas de proteccion
adoptadas para garantizar la integridad fisica y psicologica del Sr. John Smith Porras
Bernal, asi como la de la Sra. Luz Marina Porras Bernal y los demas miembros de
las Madres de Soacha.

Democratic Repulic of the Congo

L’assassinat de Bruno Koko Chirambiza

Violation alléguée: Morts en conséquence de attaques or assassinats par les forces de
sécurité de I’Etat, ou groupe paramilitaires, brigades de la mort ou autre forces privé que
coopérant avec or sont tolérée par 1’Etat

Objet de I’appel: 1 homme
Caracteére de la réponse: Pas de réponse

Observations du Rapporteur Spécial: Le Rapporteur Spécial regrette que le
Gouvernement de la République démocratique du Congo n’ait pas coopéré avec le mandat
qui lui a été conféré par I’Assemblée Générale et le Conseil des droits de I”’homme.

Lettre d’allégation envoyée le 15 Septembre 2009, conjointement avec le Rapporteur
spécial sur la promotion et la protection du droit a la liberté d’opinion et d’expression, et le
Rapporteur spécial sur la situation des défenseurs des droits humains..

179. Dans ce contexte, nous souhaiterions attirer I’attention du Gouvernement de votre
Excellence sur des informations que nous avons regues concernant I’assassinat de M. Bruno
Koko Chirambiza. M. Chirambiza était journaliste-présentateur du journal en Swahili de la
radio Star émettant a Bukavu, province du Sud-Kivu.

Selon les informations regues :

Dans la nuit du samedi 22 au dimanche 23 aott 2009, alors qu’il rentrait d’un
mariage, M. Chirambiza aurait été poignardé & mort par un groupe de huit personnes
armées en tenue civile. M. Chirambiza serait décédé des suites de ses blessures a
I’hopital général de référence de Bukavu.

63



A/HRC/14/24/Add.1

64

De vives craintes sont exprimées quant au fait que I’assassinat de M.
Chirambiza soit lié & ses activités non violentes de promotion et de protection des
droits de I’homme, et ce dans I’exercice de son droit a la liberté d’opinion et
d’expression. M. Chirambiza est le troisieme journaliste assassiné a Bukavu en 2
ans, aprées MM. Didace Namujimbo et Serge Maheshe de Radio Okapi, assassinés
en novembre 2008 et juin 2007 respectivement. De vives craintes sont de ce fait
réitérées quant a 1’intégrité physique et mentale des journalistes -et plus largement
des défenseurs des droits de I’homme- travaillant dans I’est de la RDC.

180. Sans vouloir a ce stade préjuger des faits qui nous ont été soumis, nous voudrions
attirer D’attention au Gouvernement de votre Excellence aux principes fondamentaux
applicables en vertu du droit international en I’espéce. En particulier, je voudrais référer a
I’article 3 de la Déclaration universelle des droits de ’'Homme et a I’article 6 du Pacte
international relatif aux droits civils et politiques, qui stipulent que tout individu a le droit a
la vie et a la sireté de sa personne, que ce droit doit étre protégé par la loi, et que nul ne
peut étre arbitrairement privé de la vie.

181. Le Rapporteur spécial sur les exécutions extrajudiciaires, sommaires ou arbitraires a
souligné dans un rapport a la Commission des droits de ’homme que des “crimes, y
compris des meurtres, perpétrés par des particuliers peuvent aussi engager la responsabilité
de I’Etat si celui-ci n’a pas pris les mesures voulues pour dissuader, empécher et punir les
auteurs” (E/CN.4/2005/7, para. 71.). Le Conseil des droit de I’homme a, dans sa résolution
8/3 sur le mandat du Rapporteur spécial sur les exécutions extrajudiciaires, sommaires ou
arbitraires, rappelé que “tous les états ont I’obligation de mener des enquétes exhaustives et
impartiales sur tous les cas présumés d’exécutions extrajudiciaires, sommaires ou
arbitraires.” Le Conseil ajouta que cette obligation comprend 1’obligation “d’adopter toutes
les mesures nécessaires, notamment d’ordre 1égislatif et judiciaire, afin de mettre un terme a
I’impunité et d’empécher la réitération de telles pratiques, comme le prévoient les Principes
relatifs a la prévention efficace des exécutions extrajudiciaires, arbitraires et sommaires et
aux moyens d’enquéter efficacement sur ces exécutions. “ En particulier nous souhaiterions
attirer 1’attention du Gouvernement de votre excellence au principe 4 qui prévoit que les
gouvernements doivent assurer une protection efficace par des moyens judiciaires ou autres
aux personnes et aux groupes qui seront menacés d'une exécution extrajudiciaire, arbitraire
ou sommaire.

182. Nous voudrions aussi attirer I’attention du Gouvernement de votre Excellence sur les
principes fondamentaux énoncés dans la Déclaration sur le droit et la responsabilité des
individus, groupes et organes de la société de promouvoir et de protéger les droits de
I’homme et les libertés fondamentales universellement reconnus, et en particulier 1’article 1
et 2 qui stipulent que « chacun a le droit, individuellement ou en association avec d’autres,
de promouvoir la protection et la réalisation des droits de I’homme et des libertés
fondamentales aux niveaux national et international » et que « chaque Etat a, au premier
chef, la responsabilité et le devoir de protéger, promouvoir et rendre effectifs tous les droits
de I'homme et toutes les libertés fondamentales, notamment en adoptant les mesures
nécessaires pour instaurer les conditions sociales, économiques, politiques et autres ainsi
que les garanties juridiques voulues pour que toutes les personnes relevant de sa juridiction
puissent, individuellement ou en association avec d'autres, jouir en pratique de tous ces
droits et de toutes ces libertés ».

183. De méme, nous souhaiterions attirer 1’attention du Gouvernement de votre
Excellence sur les dispositions suivantes, en particulier :

* ’article 6, a), conformément auquel chacun a le droit, individuellement ou en
association avec d'autres de détenir, rechercher, obtenir, recevoir et conserver des
informations sur tous les droits de 1'homme et toutes les libertés fondamentales en
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ayant notamment acces a l'information quant a la maniére dont il est donné effet a
ces droits et libertés dans le systeme législatif, judiciaire ou administratif national;

I’article 6, alinéas b) et c), qui stipule que chacun a le droit, individuellement ou en
association avec d’autres, conformément aux instruments internationaux relatifs aux
droits de I'homme et autres instruments internationaux applicables, de publier,
communiquer a autrui ou diffuser librement des idées, informations et connaissances
sur tous les droits de I'nomme et toutes les libertés fondamentales; d'étudier,
discuter, apprécier et évaluer le respect, tant en droit qu'en pratique, de tous les
droits de I'homme et de toutes les libertés fondamentales et, par ces moyens et autres
moyens appropriés, d'appeler I'attention du public sur la question ;

« P’article 12, para. 2 et 3, qui stipule que I'Etat prend toutes les mesures nécessaires
pour assurer que les autorités compétentes protegent toute personne,
individuellement ou en association avec d'autres, de toute violence, menace,
représailles, discrimination de facto ou de jure, pression ou autre action arbitraire
dans le cadre de l'exercice légitime des droits visés dans la présente Déclaration. A
cet égard, chacun a le droit, individuellement ou en association avec d'autres, d'étre
efficacement protégé par la législation nationale quand il réagit par des moyens
pacifiques contre des activités et actes, y compris ceux résultant d'omissions,
imputables a I'Etat et ayant entrainé des violations des droits de 'homme et des
libertés fondamentales, ainsi que contre des actes de violence perpétrés par des
groupes ou individus qui entravent I'exercice des droits de 'homme et des libertés
fondamentales.

184. Nous souhaiterions également rappeler au Gouvernement de votre Excellence les
normes et principes fondamentaux pertinents énoncés a l'article 19 de la Déclaration
universelle des droits de 'homme, et réitérés a l'article 19 du Pacte international relatif aux
droits civils et politiques, qui précisent que: « Toute personne a droit a la liberté
d’expression; ce droit comprend la liberté de rechercher, de recevoir et de répandre des
informations et des idées de toute espéce, sans considération de frontiéres, sous une forme
orale, écrite, imprimée ou artistique, ou par tout autre moyen de son choix ».

185. Dans le cas ou vos enquétes appuient ou suggérent I’exactitude des allégations
susmentionnées, nous prions le Gouvernement de votre Excellence de prendre toutes les
mesures nécessaires pour diligenter des enquétes sur la violation perpétrée et de traduire les
responsables en justice. Nous prions aussi le Gouvernement de votre Excellence d’adopter
toutes les mesures nécessaires pour prévenir la répétition des faits mentionnés.

186. Il est de notre responsabilité, en vertu des mandats qui nous ont été confiés par le
Conseil des droits de I’homme de solliciter votre coopération pour tirer au clair les cas qui
ont été portés a notre attention. Etant dans 1’obligation de faire rapport de ces cas au
Conseil des droits de I’homme, nous serions reconnaissants au Gouvernement de votre
Excellence de ses observations sur les points suivants :

1. Les faits tels que relates dans le résumé du cas sont-ils exacts?

2. Au cas ou une plainte a été déposée au nom de M. Chirambiza, quelles suites
lui ont été données ?

3. Veuillez nous fournir toute information, et éventuellement tout résultat des
enquétes, examens médicaux, investigations judiciaires et autres menées en relation
avec les faits.
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République démocratique du Congo: Peine capitale imposée a un civil par un tribunal
militaire

Violation alléguée: Non-respect des standards internationaux relatifs aux sauvegardes et
les restrictions sur I’application de la peine capitale

Objet de I’appel: 4 hommes
Caractére de la réponse: Pas de réponse

Observations du Rapporteur Spécial: Le Rapporteur Spécial regrette que le
Gouvernement de la République démocratique du Congo n’ait pas coopéré avec le mandat
qui lui a été conféré par I’Assemblée Générale et le Conseil des droits de I’homme.

Appel urgent envoyée le 11 mars 2010 avec le Rapporteur Spécial sur I’Independence des
Juges et des Avocats et le Rapporteur Spécial sur la torture et autres peines ou traitements
cruels, inhumains ou dégradants.

187. A cet égard, nous souhaiterions attirer 1’attention de votre Gouvernement sur la
situation de M. Firmin Yangambi, avocat membre du Conseil de 1’ordre du Barreau de
Kisangani et président de l'organisation non-gouvernementale d'appui aux victimes de la
guerre Paix sur terre, M. Eliya Lokundo, oncle de M. Yangambi, M. Benjamin Olangui,
représentant de Paix sur Terre a Kinshasa et M. Eric Kikunda, sympathisant de Paix sur
Terre.

Selon les informations regues :

Le 3 mars 2010, M. Yangambi aurait ét¢é condamné a mort par la Cour
militaire de Kinshasa-Gombe pour détention illégale d’armes de guerre et tentative
d'organisation d'un mouvement insurrectionnel. M. Elia Lokundo aurait été
condamné a perpétuité et MM. Kikunda et Olangi a 20 ans d’emprisonnement pour
complicité dans la méme affaire. Leurs avocats auraient interjeté appel.

11 est allégué que les procés de MM Yangambi, Lokundo, Kikunda et Olangi
auraient ét€ émaillés d’irrégularités. La Cour aurait notamment fondé sa décision sur
des proceés verbaux d’interrogatoire menés sous la torture et sans la présence des
avocats des prévenus.

Selon les informations regues, le 27 septembre 2009, alors qu’ils se rendaient
a un rendez vous avec un officier de la garde républicaine dans le cadre de leur
enquéte, MM. Yangambi et Getumbe auraient été arrétés par I’ANR et détenus au
secret.

Le 28 septembre 2009, M. Mende Omalanga, Ministre de la Communication
et porte-parole du Gouvernement, aurait annoncé 1’arrestation de M. Yangambi
pour avoir « convoyé une cargaison d’armes dans le but de lancer un nouveau
mouvement insurrectionnel contre la République Démocratique du Congo a partir de
Kisangani ».

Le 30 septembre 2009, le domicile de M. Yangambi aurait été perquisitionné
par des officiers de la justice militaire, de la police et de ’ANR mandatés par
I’ Auditeur supérieur de garnison de Kisangani. La perquisition aurait eu lieu en
présence des avocats du barreau de Kisangani et de témoins. Il est allégué qu’aucune
preuve soutenant les charges retenues contre M. Yangambi n’aurait été trouvée. Le
méme jour, M. Getumbe aurait été libéré alors que M Yangambi était transféré au
Centre pénitentiaire et de rééducation de Kinshasa.

Le 18 novembre 2009, MM. Yangambi, Olangi, Kikunda et Lokundo
auraient ¢été déférés devant a la Cour militaire de Kinshasa/Gombe. Lors de
I’audience, MM. Kikunda et Olangi auraient déclaré¢ avoir été torturés pendant leur
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détention. M. Yangambi aurait ét¢ privé de sommeil et de nourriture pendant
plusieurs jours.

De graves craintes sont exprimées quant au fait que la condamnation a mort
de M. Yangambi et les condamnations a 20 ans d’emprisonnement de MM. Olangi
et Kikunda par un tribunal militaire fondé sur des procés verbaux d’interrogatoire
menés sous la torture et sans la présence des avocats des prévenus. De trés sérieuses
craintes sont également exprimées quant a leur intégrité physique et psychologique.

188. Sans vouloir a ce stade nous prononcer sur les faits qui nous ont été soumis, nous
souhaiterions attirer 1’attention de votre Gouvernement sur le fait que bien que la peine de
mort ne soit pas prohibée en droit international,, celle-ci a toujours été interprétée par les
principaux organes des Nations Unies comme constituant une exception au principe du
droit fondamental a la vie, qui ne peut étre prononcée que pour les crimes les plus graves.
En I’occurrence, un examen approfondi et systématique de la jurisprudence de I’ensemble
des principaux organes des Nations Unies chargés d’interpréter les dispositions concernant
les crimes les plus graves révéle que la peine de mort ne peut étre imposée que dans le
respect de la restriction selon laquelle elle doit étre cantonnée aux crimes les plus graves,
aux cas ou il peut étre démontré qu’il y avait intention de tuer et que cette intention a
entrainé la perte d’une vie humaine (A/HRC/4/20, para. 53). La peine capitale devrait par
conséquent étre exclue dans les cas de détentions illégales d’armes de guerre et de
tentatives d'organisation d'un mouvement insurrectionnel. Comme le Comité de droits de
I’homme a noté dans son Observation générale n° 32: « Dans les affaires ou 1’accusé risque
la peine capitale, il va de soi qu’il doit bénéficier de 1’assistance effective d’un avocat a
tous les stades de la procédure », ce qui n’était pas le cas au cours du procés des MM
Yangambi, Lokundo, Kikunda et Olangi.

189. Dans ce contexte, nous rappelons également a votre Gouvernement que ’article 15
de la dite Convention stipule que « Tout Etat parie veille a ce que toute déclaration dont il
est établi qu’elle a été obtenue par la torture ne puisse étre invoquée comme un élément de
preuve dans un procédure, si ce n’est contre la personne accusée de torture pour établir
qu’une déclaration a été faite. » L’Assemblé Générale, dans le paragraphe 7 de sa
Résolution A/RES/61/153 du 14 février 2007, a réitéré cette demande.

190. Dans le paragraphe 22 de son observation générale n° 32, le Comité de droit de
I’homme a évoqué que « Le jugement de civils par des tribunaux militaires ou d’exception
devrait étre exceptionnel, c’est-a-dire limité aux cas ou 1’Etat partie peut démontrer que le
recours a de tels tribunaux est nécessaire et justifié par des raisons objectives et séricuses et
ou, relativement a la catégorie spécifique des personnes et des infractions en question, les
tribunaux civils ordinaires ne sont pas en mesure d’entreprendre ces proces. » Cet argument
était aussi soutenu par le Comité dans sa décision relative a la communication no
1172/2003 (Madani vs. Algérie). Dans cette décision, le Comité a stipulé qu’ « Il incombe a
I’Etat partie poursuivant des civils devant des tribunaux militaires de justifier une telle
pratique. Le Comité estime que I’Etat partie doit démontrer, relativement a la catégorie
spécifique des personnes en question, que les tribunaux civils ordinaires ne sont pas en
mesure d’entreprendre ces proces, que d’autres formes alternatives de tribunaux civils
spéciaux ou de haute sécurité ne sont pas adaptées a cette tdche et que le recours a des
tribunaux militaires garantit la pleine protection des droits de 1’accusé, conformément a
I’article 14. [...] la simple invocation des dispositions juridiques internes pour le proces par
les tribunaux militaires de certaines catégories de délits graves ne peut justifier, aux termes
du Pacte, le recours a de tels tribunaux. »

191. Dans son rapport sur sa visite en République démocratique du Congo, 1’ancien
Rapporteur spécial avait recommandé que la justice civile devrait étre sensiblement
renforcée, car c’est elle qui doit étre la seule compétente pour juger des civils
(A/HRC/8/4/Add.2, para. 77).
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192. Nous prions votre Gouvernement de prendre toutes les mesures nécessaires pour
assurer la protection des droits et des libertés de MM Yangambi, Lokundo, Kikunda et
Olangi, de diligenter des enquétes sur les violations qui auraient été perpétrées et de
traduire les responsables en justice. Nous prions aussi le Gouvernement de votre Excellence
d’adopter, le cas échéant, toutes les mesures nécessaires pour prévenir la répétition des faits
mentionnés.

193. Au vu de I'urgence du cas, nous saurions gré a votre Gouvernement de nous fournir
une réponse sur les démarches préliminaires entreprises afin de protéger les droits des
personnes ci-dessus mentionnées.

194. 1l est de notre responsabilité, en vertu des mandats qui nous ont été confiés par le
Conseil des droits de ’homme, de solliciter votre coopération pour tirer au clair les cas qui
ont été portés a notre attention. Etant dans 1’obligation de faire rapport de ces cas au
Conseil des droits de I’homme, nous serions reconnaissants au Gouvernement de votre
Excellence de ses observations sur les points suivants, tels qu’ils s’avérent pertinents au
regard du cas soulevé :

1. Les faits tels que relatés dans le résumé du cas sont-ils exacts?

2. Veuillez indiquer dans quelle mesure le droit a un proces équitable, tel
qu’établi par les normes et standards internationaux, a été respecté au cours du
procés de MM. Yangambi, Lokundo, Kikunda et Olangi.

3. Veuillez nous fournir toute information, et éventuellement tout résultat des
enquétes, investigations judiciaires et autres menées en relation avec les allégations
de torture a I’encontre de MM. Yangambi, Kikunda et Olangi.

4, Veuillez indiquer la base 1égale ayant prévalu a I’arrestation, la détention et la
condamnation de MM. Yangambi, Lokundo, Kikunda et Olangi. Veuillez indiquer
en quoi ces mesures sont compatibles avec les normes et standards internationaux
contenus inter alia dans le Pacte international relatif aux droits civils et politiques.

République démocratique du Congo: Mesures pour assurer la protection des témoins
Violation alléguée: Impunité, compensation et droits des victimes

Objet de I’appel: 1 hommes et des autres

Caractére de la réponse: Pas de réponse

Observations du Rapporteur Spécial: Le Rapporteur Spécial regrette que le
Gouvernement de la République démocratique du Congo n’ait pas coopéré avec le mandat
qui lui a été conféré par I’ Assemblée Générale et le Conseil des droits de I”’homme.

Lettre d’allégation envoyée le 15 Octobre 2009

195. J’ai I’honneur de m’adresser a vous en ma qualit¢ de Rapporteur spécial sur les
exécutions extrajudiciaires, sommaires ou arbitraires conformément a la résolution 60/251
de I’Assemblée générale et a la résolution 8/3 du Conseil des droits de ’homme.

196. Je m’adresse au Gouvernement de votre Excellence afin de déposer une plainte
formelle au sujet de I’imposition, lors de ma visite a Kisantu dans la province du Bas
Congo le 13 octobre 2009, d’une interdiction de m’entretenir avec des témoins des
homicides d’un grand nombre de supporters du Bundu Dia Kongo au cours des derniéres
années. Il semblerait que cette interférence avec ma capacité de bien mener ma mission
officielle aurait été ordonnée par le Gouverner de la Province. Cette interdiction a été mise
en ceuvre par le maire de Kisantu. Le fait d’étre empéché de m’entretenir avec des témoins
et de tenir toute réunion dans le district constitue une violation claire des garanties de
liberté de mouvement et de la possibilité d’avoir des contacts avec des témoins, convenues
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entre le Gouvernement hote et le Rapporteur spécial des Nations Unies, garanties qui sont
prévues par les termes de référence applicables a telles missions. Dés mon départ de
Kisantu, la situation a été aggravée par la détention par la police de la personne qui avait
organisé la rencontre prévue avec les témoins. Mon retour a Kisantu a été nécessaire afin
d’assurer sa mise en liberté.

197. Je suis profondément reconnaissant au Gouvernement de votre Excellence pour son
invitation a visiter la République Démocratique du Congo, ainsi que pour ses déclarations
indiquant son engagement a coopérer pleinement avec le travail du Conseil des droits de
I’homme des Nations Unies. Cependant, cet incident est profondément troublant.

198. Par ailleurs, je reste préoccupé pour la sécurité de la personne qui fut détenue ainsi
que celle des autres témoins. Je voudrais également attirer 1’attention du Gouvernement de
la République Démocratique du Congo sur I’obligation d’assurer que tous les témoins et
leurs familles « jouissent d’une protection contre les violences, les menaces de violence ou
tout autre forme d’intimidation » (principe 15 des Principes relatifs a la prévention efficace
des exécutions extrajudiciaires, arbitraires er sommaires et aux moyens d’enquéter
efficacement sur ces exécutions, adoptés par le Conseil économique et social dans sa
résolution 1989/65 du 24 mai 1989). Ce principe se retrouve également dans les termes de
références applicables aux missions d’établissement des faits des Rapporteurs et
Représentants spéciaux de la Commission de droits de I’homme (E/CN.4/1998/45,
Appendice V), qui établi la liberté d’enquéter et prévoit des « assurances du gouvernement
qu’aucune personne ou qu’aucun individu a titre officiel ou privé ayant eu des contacts
avec le Rapporteur ou le Représentant spécial dans le cadre de son mandat ne sera soumis
pour cette raison a des menaces, a des mesures de harcélement ou & des sanctions, ou qu’il
fera 1’objet de poursuites judiciaires »

199. Etant dans I’obligation de faire rapport de ces faits au Conseil des Droits de
I’Homme, je serais reconnaissant de recevoir de votre part, dans les plus brefs délais, un
éclaircissement des faits et des mesures prises pour assurer la protection de I’individu
concerné ainsi que des témoins.

200. Veuillez croire, Excellence, en I’assurance de ma haute considération.

Egypt

Death in custody of Yusuf Hamdane Awad (Abu Zahri)

Violation alleged: Deaths in custody owing to torture, neglect, or the use of force, or fear
of death in custody due to life-threatening conditions of detention

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Egypt has failed to cooperate with the mandate that he has been given by
the General Assembly and the Human Rights Council.

Allegation letter dated 17 November 2009, sent with the Special Rapporteur on torture
and other cruel, inhuman or degrading treatment or punishment.We would like to bring to
the attention of your Excellency’s Government information we have received concerning
the death in custody of Mr Yusuf Hamdane Awad (Abu Zahri), aged 38, Palestinian
national.

According to information received
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On 28 April 2008, Mr Yusuf Hamdane Awad (Abu Zahri) was arrested at the
Egyptian-Palestine Border by the Egyptian State Security Intelligence (SSI). He was
then held at the SSI headquarters in Al Arish for a period of two weeks before being
transferred to the SSI headquarters in Nasr City, Cairo. Forty-five days later, he was
moved to Burj al Arab Prison near Alexandria. During his detention he was
frequently moved between the regional SSI building in Kom Dekka and the SSI
headquarters in Nasr city for questioning. It is alleged that, while in custody, he was
subjected to beatings, electrocution and sleep deprivation.

On 15 September 2009, he was taken to Kom Dekka for questioning and on
19 September 2009, he was returned to Burj Al Arab prison. By this time his health
had deteriorated, and he was sent to Alexandria University hospital for medical
treatment. He was diagnosed with massive internal bleeding in his head and was
kept at the intensive care unit for a period of two weeks. On 8 October 2009, he was
taken back to Burj Al Arab Prison although he had not fully recovered.

On 10 October 2009 Mr Yusuf Hamdane Awad (Abu Zahri) was pronounced
dead. The Egyptian authorities stated publicly that he had died of a heart and kidney
failure due to a pre-existing condition. However, the permit for his burial issued by
the Egyptian Ministry of Health and Population indicated that the cause of death was
under investigation. His body was sent to his family in Gaza, where an autopsy was
conducted which indicated that the cause of death was a massive internal
haemorrhage in the head.

It is alleged that the deceased was a brother of Mr Sami Abu Zahri, the
spokesman for the Harakat al-Muqawamat al-Islamiya (HAMAS) and that he may
have been detained because of his brother’s political affiliation.

201. While we do not wish to prejudge the accuracy of these allegations, we would like to
draw the attention of your Excellency’s Government to the fundamental principles under
international law applicable to this case. Article 6 of the International Covenant for Civil
and Political Rights (ICCPR), to which Egypt is a party, states that no one shall be
arbitrarily deprived of his or her life. Article 7 of the same Covenant provides that “[n]o one
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

202. When the State detains an individual, it is held to a heightened level of diligence in
protecting that individual’s rights. When an individual dies as a consequence of injuries
sustained while in State custody, there is a presumption of State responsibility. In this
respect we would like to recall the conclusion of the Human Rights Committee in a
custodial death case (Dermit Barbato v. Uruguay, communication no. 84/1981
(21/10/1982), paragraphe 9.2):

203. While the Committee cannot arrive at a definite conclusion as to whether Hugo
Dermit committed suicide, was driven to suicide or was killed by others while in custody;
yet, the inescapable conclusion is that in all the circumstances the Uruguayan authorities
either by act or by omission were responsible for not taking adequate measures to protect
his life, as required by article 6 (1) of the Covenant.”

204. In order to overcome the presumption of State responsibility for a death resulting
from injuries sustained in custody, there must be a “thorough, prompt and impartial
investigation of all suspected cases of extra-legal, arbitrary and summary executions,
including cases where complaints by relatives or other reliable reports suggest unnatural
death in the above circumstances” (Principle 9 of the Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Executions). This principle was
reiterated by the Human Rights Council at its 8th Session in Resolution 8/3 on the
“Mandate of the Special Rapporteur on extrajudicial, summary or arbitrary executions” (OP
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4), stating that all States have “to conduct exhaustive and impartial investigations into all
suspected cases of extrajudicial, summary or arbitrary executions”.

205. The Council added that this obligation includes the obligation “to identify and bring
to justice those responsible, ..., to grant adequate compensation within a reasonable time to
the victims or their families and to adopt all necessary measures, including legal and
judicial measures, in order to bring an end to impunity and prevent the recurrence of such
executions”. These obligations to investigate, identify those responsible and bring them to
justice arise also under Articles 7 and 12 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, to which Egypt is a Party.

206. We urge your Excellency’s Government to carry out inquiries into the circumstances
surrounding the death of Mr Yusuf Hamdane Awad (Abu Zahri) expeditiously, impartially
and transparently, also with a view to taking all appropriate disciplinary and prosecutorial
action and ensuring accountability of any person guilty of the alleged violations, as well as
to compensate his family.Moreover, it is our responsibility under the mandates provided to
us by the Human Rights Council, to seek to clarify all cases brought to our attention. Since
we are expected to report on these cases to the Human Rights Council, we would be
grateful for your cooperation and your observations on the following matters:

1. Are the facts alleged in the case summary accurate? If not, please provide all
relevant information and documents demonstrating their inaccuracy.

2. Please indicate the legal basis for the arrest and detention of Mr Yusuf
Hamdane Awad (Abu Zahri).

3. Please provide the details, and where available the results, of the
investigations, and judicial or other inquiries carried out in relation to this case.
Please explain the steps taken to ensure that these investigations comply with the
Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary
and Summary Executions.

4. Please provide the details of any criminal prosecutions and/or disciplinary
measures in relation to persons found to be responsible, either as perpetrators or as
responsible superiors, for the death in custody of Mr Yusuf Hamdane Awad (Abu
Zahri).

5. Please provide the details of any compensation payments made to the
families or dependants, if any, of Mr Yusuf Hamdane Awad (Abu Zahri).

El Salvador

Asesinatos y amenazas de muerte contra defensores de derechos humanos

Violacion alegada: Amenazas de muerte y temor de ejecucion inminente por parte de
oficiales del Estado, grupos paramilitares, o grupos que cooperan con o son tolerados por el
Gobierno asi como por parte de personas no identificadas que podrian estar vinculadas con
la categorias mencionadas arriba y cuando el Gobierno no toma medidas de proteccion
adecuadas y muertes producidas por ataques o homicidios por parte de fuerzas de seguridad
del Estado, o grupos paramilitares, escuadrones de la muerte, o otras fuerzas privadas que
cooperan con o son tolerados por el Estado

Persona objeto del llamamiento: 2 mujeres, 2 hombres y otros 16
Caracter de la respuesta: Respuesta cooperadora, pero incompleta

Observaciones del Relator Especial: El Relator Especial aprecia la respuesta del Gobierno
de El Salvador y espera recibir informacion sobre el resultado del procesamiento de los
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individuos acusados del asesinato del Sr. Gustavo Marcelo Rivera Moreno. El Relator
también espera informacion sobre el resultado de las investigaciones sobre los asesinatos
del Sr.Ramiro Rivera Gomez y de la Sra. Dora Alicia Sorto Recinos, y sobre los
procesamientos que resulten. Dado que las investigaciones en estos dos casos no habia
terminado a la fecha de la respuesta del Gobierno, el Relator Especial apreciaria detalles
sobre la razon para la cual la Policia Nacional Civil concluyé que no hay relacion alguna
entre estos tres casos de asesinato de defensores de derechos humanos que trabajan sobre
cuestiones relacionadas.

Llamamiento urgente con fecha 15 de enero de 2010, enviado con el Relator Especial
sobre la promocion del derecho a la libertad de opinion y de expresion, el Relator Especial
sobre el derecho de toda persona al disfrute del mas alto nivel posible de salud fisica y
mental, y la Relatora Especial sobre la situacion de los defensores de los derechos
humanos.

207. En este contexto, quisiéramos sefialar a la atencion urgente del Gobierno de su
Excelencia la informacion que hemos recibido en relacion con en relacion con los
asesinatos del Sr. Ramiro Rivera y de la Sra. Dora Alicia Recinos Sorto, las amenazas de
muerte contra el Sr. José Santos Rodriguez, ¢l esposo de la Sra. Recinos Sorto, y los actos
de intimidacion y amenazas de muerte contra la Sra. Isabel Gamez y los demas miembros
del personal de Radio Victoria. El Sr. Rivera era vicepresidente del Comité Ambiental de
Cabafias (CEC), una organizacion que realiza actividades de informacion sobre las
consecuencias negativas de la mineria de oro tanto para la salud como para el medio
ambiente, y en particular sobre el impacto de la contaminacién con cianuro. La Sra.
Recinos Sorto era integrante de la misma organizacion. El Sr. Santos Rodriguez es
miembro de la junta directiva del CEC. La Sra. Gamez es periodista con Radio Victoria,
una estacion de radio del municipio de Victoria en Cabafias que ha denunciado
publicamente a la empresa minera canadiense Pacific Rim por dafio medioambiental y que
también ha denunciado el secuestro, tortura y asesinato del defensor del medio ambiente, el
Sr. Marcelo Rivera, en junio de 2009. El Sr. Marcelo Rivera también realizaba actividades
de protesta contra la mineria.

208. La empresa minera canadiense Pacific Rim actualmente no esta operando en la mina
El Dorado en Cabafas aunque busca su reapertura. Muchos opositores a la mineria han
realizado manifestaciones protestando contra dicha reapertura por varias razones, entre
ellas, la contaminacion de los rios y la enorme extraccion de agua para el uso de la mina la
cual genera una escasez de agua para el uso de la gente de la region.

Segun las informaciones recibidas:

El 26 de diciembre de 2009, aproximadamente a las 3:30 horas de la tarde, la
Sra. Recinos Sorto habria sido asesinada mientras caminaba a su casa con su hijo de
dos afios en sus brazos. La Sra. Recinos Sorto habria estado en su octavo mes de
embarazo cuando la habrian asesinado. El nifio de dos afos habria sido herido en el
incidente.

Durante el afio 2009, la Sra. Recinos Sorto habria denunciado el hecho de que
su esposo, el Sr. Santos Rodriguez, habria recibido varias amenazas de muerte y que
en varias ocasiones hombres armados no identificados habrian llegado a su casa
preguntando por el paradero de su esposo. Asimismo, en mayo de 2008, el Sr.
Santos Rodriguez habria sido atacado con un machete.

En otro incidente, el 20 de diciembre de 2009, el Sr. Ramiro Rivera habria
sido asesinado a tiros mientras conducia en su camioneta con un colega y una
adolescente. Los agresores se habrian acercado a la camioneta y habrian disparado
varias veces matando al Sr. Rivera y a su colega. La adolescente habria sido herida
en el incidente.
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El Sr. Ramiro Rivera habria sido beneficiario de medidas de proteccion
brindadas por la policia tras un incidente el 7 de agosto de 2009 cuando habria sido
victima de una tentativa de asesinato.

Asimismo, se informd que, el 23 de diciembre de 2009, se habria enviado una
amenaza de muerte por correo electronico a dieciséis miembros del personal de
Radio Victoria que decia:

“Bueno, ya mandamos al hoyo a dos, la pregunta es quién va ser el tercero,
sera acaso el Padre Quintanilla o alguno de los de la radio, no es mala idea seguir
mejor con alguno de los bocones de la Radio Victoria... No importa que anden un
batallon de policias cuidandolos detras como perros, cuando lo queremos, las
muertes van a seguir y nadie detiene la venganza iniciada, preferimos que el tercero
de los muertos sea un locutor, o un corresponsal..., el blanco mas seguro es un
locutor, cuidasen que no estamos jugando esta es la nueva ola de advertencias que
estamos iniciando luego de quebrarnos a Ramiro”

El 24 de diciembre de 2009, ocho de las personas que habrian recibido la
amenaza del dia anterior habrian recibido otro correo electronico amenazante
informandoles que ya habrian elegido a la persona que iban a asesinar. El 27 de
diciembre de 2009, el dia después del asesinato de la Sra. Recinos Sorto, seis
hombres armados no identificados habrian llegado a la casa de la Sra. Gamez, una
periodista de Radio Victoria. Los hombres se habrian asomado por las ventanas de la
casa pero se habrian retirado cuando se dieron cuenta que la Sra. Gamez no se
encontraba en casa.

209. Se teme que los asesinatos de la Sra. Recinos Sorto y los Sres. Ramiro Rivera y
Marcelo Rivera y las amenazas de muerte contra el Sr. Santos Rodriguez estén relacionados
con sus actividades en defensa de los derechos humanos, y en particular sus actividades de
protesta contra la mineria en Cabafias. Asimismo, se teme que las amenazas de muerte
contra el personal de Radio Victoria estén relacionadas con el hecho de que han denunciado
violaciones de derechos humanos, entre ellos, la tortura y asesinato del Sr. Marcelo Riveras.
Se expresa preocupacion que estos actos de agresion y amenazas busquen intimidar a las
organizaciones sociales en Cabafias. Se expresa una profunda preocupacion por la
integridad fisica y psicologica del Sr. Santos Rodriguez y el personal de Radio Victoria.

210. Sin implicar, de antemano, una conclusion sobre los hechos, quisiéramos llamar la
atencion del Gobierno de su Excelencia sobre el derecho a la integridad fisica y mental de
la(s) persona(s) anteriormente mencionada. Este derecho esta establecido por los articulos
(citar los articulos pertinentes) (cddigos de alegaciones del mandato) En este contexto,
deseamos (deseo) llamar la atencion del Gobierno de su Excelencia sobre las normas
fundamentales enunciadas en la Declaracion de Naciones Unidas sobre el derecho y el
deber de los individuos, los grupos y las instituciones de promover y proteger los derechos
humanos y las libertades fundamentales universalmente reconocidos y en particular los
articulos 1 y 2. Estos establecen, respectivamente, que toda persona tiene derecho,
individual o colectivamente, a promover y procurar la proteccion y realizacion de los
derechos humanos y las libertades fundamentales en los planos nacional e internacional y
que es la responsabilidad primordial y el deber de todos los Estados de proteger, promover
y hacer efectivos todos los derechos humanos, adoptando las medidas necesarias para crear
las condiciones sociales, econdmicas, politicas y de otra indole, asi como las garantias
juridicas requeridas para que toda persona sometida a su jurisdiccidn, individual o
colectivamente, pueda disfrutar en la préctica todos esos derechos y libertades.

211. Ademas, quisiéramos referirnos (quisiera referirme) a los articulos siguientes:
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Derecho a reunirse o manifestarse pacificamente

* el articulo 5, apartado a), estipula que a fin de promover y proteger los derechos
humanos y las libertades fundamentales, toda persona tiene derecho, individual o
colectivamente, en el plano nacional e internacional a reunirse o manifestarse
pacificamente.

Uso excesivo de la fuerza durante manifestaciones

212. Ademas, quisiera/quisiéramos referirme/nos al (a mi) informe de 2006 a la
Asamblea General (A/61/312) (de la Representante Especial del Secretario-General para los
defensores de los derechos humanos) y en particular al parrafo 98 que dice que “de
conformidad con el articulo 15 de la Declaracion [sobre los Defensores de los Derechos
Humanos], la Representante Especial exhorta a los Estados a que garanticen que los
organismos encargados de hacer cumplir la ley y sus miembros reciban formacion y
adquieran concienciacion sobre las normas internacionales de derechos humanos y las
normas internacionales sobre la vigilancia de reuniones pacificas, incluida la Declaracion
sobre los Defensores de los Derechos Humanos, el Codigo de conducta para funcionarios
encargados de hacer cumplir la ley y otros tratados, declaraciones y directrices pertinentes.
La Representante Especial también aconseja a todos los Estados que todas las denuncias de
uso indiscriminado o excesivo de la fuerza por funcionarios encargados de hacer cumplir la
ley se investiguen cabalmente y se adopten las medidas apropiadas en contra de los
funcionarios responsables.”

Defensores jovenes y estudiantes en manifestaciones

213. En relacion con la participacion en manifestaciones de jovenes menores de 18 afios,
quisiera/quisiéramos referirme/nos a mi informe a la Asamblea General de 2007 (de la
Representante Especial del Secretario-General para los defensores de los derechos
humanos) en el cual recomiendo/a de “adoptar medidas para crear un entorno favorable que
permita que los nifios y jovenes se asocien y expresen su opinion sobre cuestiones que les
afectan, asi como sobre cuestiones mas generales de derechos humanos. Las protestas de
los estudiantes tienen un gran valor educativo ya que son parte de las primeras experiencias
de participacion en los asuntos publicos y defensa de los derechos humanos que tienen los
estudiantes. La creacion de un entorno favorable para las protestas de los estudiantes es una
inversion social y una obligacion juridica” (A/62/225, parrafo 101 b).

Derecho a formar organizaciones, a afiliarse y participar en ellas

* ¢l articulo 5, apartados b) y c), establece que a fin de promover y proteger los
derechos humanos y las libertades fundamentales, toda persona tiene derecho,
individual o colectivamente, en el plano nacional e internacional a formar
organizaciones, asociaciones o grupos no gubernamentales, y a afiliarse a ellos o a
participar en ellos, y a comunicarse con las organizaciones no gubernamentales e
intergubernamentales.

Derecho a poseer, obtener, recibir informacion

* el articulo 6, apartado a), establece que toda persona tiene derecho, individualmente
y con otras, a conocer, recabar, obtener, recibir y poseer informacion sobre todos los
derechos humanos y libertades fundamentales, con inclusion del acceso a la
informacion sobre los medios por los que se da efecto a tales derechos y libertades
en los sistemas legislativo, judicial y administrativos internos.
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Derecho a la libertad de opinion y expresion

» el articulo 6, apartados b) y c), estipula que toda persona tiene derecho,
individualmente y con otras, conforme a lo dispuesto en los instrumentos de
derechos humanos y otros instrumentos internacionales aplicables, a publicar,
impartir o difundir libremente a terceros opiniones, informaciones y conocimientos
relativos a todos los derechos humanos y las libertades fundamentales y a estudiar y
debatir si esos derechos y libertades fundamentales se observan, tanto en la ley como
en la practica, y a formarse y mantener una opinién al respecto, asi como a sefialar a
la atencion del publico esas cuestiones por conducto de esos medios y de otros
medios adecuados.

Derecho a discutir nuevas ideas

* el articulo 7 estipula que “Toda persona tiene derecho, individual o colectivamente,
a desarrollar y debatir ideas y principios nuevos relacionados con los derechos
humanos, y a preconizar su aceptacion”.

Derecho a un juicio imparcial

* el articulo 9, parrafo 1, establece que en el ejercicio de los derechos humanos y las
libertades fundamentales, incluidas la promocion y la proteccion de los derechos
humanos a que se refiere la presente Declaracion, toda persona tiene derecho,
individual o colectivamente, a disponer de recursos eficaces y a ser protegida en
caso de violacion de esos derechos.

Derecho a ofrecer una asistencia juridica

* ¢l articulo 9, parrafo 3, apartado c), establece que toda persona tiene derecho,
individual o colectivamente, entre otras cosas, a ofrecer y prestar asistencia letrada
profesional u otro asesoramiento y asistencia pertinentes para defender los derechos
humanos y las libertades fundamentales.

Derecho a la integridad fisica/proteccidn otorgada por el Estado

* el articulo 12, parrafos 2 y 3, estipula que el Estado garantizara la proteccion, por las
autoridades competentes, de toda persona, individual o colectivamente, frente a toda
violencia, amenaza, represalia, discriminacion, negativa de hecho o de derecho,
presion o cualquier otra accion arbitraria resultante del ejercicio legitimo de los
derechos mencionados en la presente Declaracion. A este respecto, toda persona
tiene derecho, individual o colectivamente, a una proteccion eficaz de las leyes
nacionales al reaccionar u oponerse, por medios pacificos, a actividades y actos, con
inclusion de las omisiones, imputables a los Estados que causen violaciones de los
derechos humanos y las libertades fundamentales, asi como a actos de violencia
perpetrados por grupos o particulares que afecten el disfrute de los derechos
humanos y las libertades fundamentales.

Participacion de las mujeres en ONG

214. Asimismo, quisiéramos llamar la atencion del Gobierno de Su Excelencia sobre la
Convencion sobre la eliminacion de todas las formas de discriminacion contra la mujer y en
especial el articulo 7 que establece que los Estados tomaran todas las medidas apropiadas
para eliminar la discriminacion contra la mujer en la vida politica y ptblica del pais y, en
particular, garantizaran a las mujeres, en igualdad de condiciones con los hombres, el
derecho a [...] participar en organizaciones y en asociaciones no gubernamentales que se
ocupen de la vida publica y politica del pais.
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215. Ademas, nos permitimos hacer un llamamiento urgente al gobierno de su Excelencia
para que tome las medidas necesarias para asegurar que el derecho a la libertad de opinion
y de expresion sea respetado, de acuerdo con los principios enunciados en el articulo 19 de
la Declaracion Universal de los Derechos Humanos y reiterados en el articulo 19 del Pacto
Internacional de Derechos Civiles y Politicos: “Nadie podra ser molestado a causa de sus
opiniones. Toda persona tiene derecho a la libertad de expresion; este derecho comprende
la libertad de buscar, recibir y difundir informaciones e ideas de toda indole, sin
consideracion de fronteras, ya sea oralmente, por escrito o en forma impresa o artistica, o
por cualquier otro procedimiento de su eleccion”.

216. Quisiéramos instar al Gobierno de su Excelencia a que adopte todas las medidas
necesarias para proteger los derechos y las libertades de la(s) persona(s) mencionada(s) e
investigar, procesar e imponer las sanciones adecuadas a cualquier persona responsable de
las violaciones alegadas. Quisiéramos asimismo instarle a que tome las medidas efectivas
para evitar que tales hechos, de haber ocurrido, se repitan.

217. Teniendo en cuenta la urgencia del caso, agradeceriamos recibir del Gobierno de su
Excelencia una respuesta sobre las acciones emprendidas para proteger los derechos de
la(s) persona(s) anteriormente mencionada(s).

218. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por el Consejo de Derechos Humanos, intentar clarificar los hechos llevados a nuestra
atencion. En este sentido, estariamos muy agradecidos de tener su cooperacion y sus
observaciones sobre los asuntos siguientes, siempre y cuando sean aplicables al caso en
cuestion:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas?
2. (Fue presentada alguna queja?
3. Por favor, proporcione informacion detallada sobre las investigaciones

iniciadas en relacion con el caso, incluyendo los resultados de los exdmenes médicos
llevados a cabo. Si éstas no hubieran tenido lugar o no hubieran sido concluidas, le
rogamos que explique el por qué.

4. Por favor, proporcione informacioén detallada sobre las diligencias judiciales
y administrativas practicadas. ;Han sido adoptadas sanciones de caracter penal o
disciplinario contra los presuntos culpables?

5. Por favor, indique si la victima o sus familiares obtuvieron algn tipo de
compensacion a modo de indemnizacion.

6. Por favor, indique si se ha tomado medidas para garantizar la integridad fisica
y psicologica de XXX.

Respuesta del gobierno con fecha25 de marzo de 2010:

219. La Mision Permanente de El Salvador ante la Oficina de las Naciones Unidas en
Ginebra, Suiza, saluda atentamente al Alto Comisionado de las Naciones Unidas para los
Derechos Humanos y haciendo referencia a las diferentes solicitudes de informacion que
nos han hecho llegar de esa oficina:

220. Nota Ref. UA G/SO 214 (67-17), G/SO 214 (107-9), G/SO 214 (33-27) SLV
1/2010, del 15 de enero de 2010 relacionada a los casos sobre los asesinatos del Sr. Ramiro
Rivera y la Sa. Dora Alicia Recinos Sorto, asi como a las amenazas de muerte a miembros
del personal de Radio Victoria;

[...]
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221. Asimismo, se informa al Alto Comisionado de las Naciones Unidas para los
Derechos Humanos, que la Republica de El Salvador se encuentra en la plena disposicion
de cumplir con sus compromisos internacionales en este sentido le informa que atn estan
en consultas con las instituciones involucradas para remitir la informacion pertinente a la
brevedad posible, por lo que tiene el agrado de solicitar una prorroga para la presentacion
de los informes a los casos antes mencionados.

Respuesta del gobierno con fecha 5 de mayo de 2010

222. Informe sobre los asesinatos de los sefiores Gustavo Marcelo Rivera Moreno,
Ramiro Rivera Gomez, y de la sefiora Dora Alicia Recinos Sorto; las amenazas de muerte
contra el sefior José Santos Rodriguez, el esposo de la sefiora Recinos Sorto; y los actos de
intimidacion y amenazas de muerte contra la seflora Maria Isabel Gamez y los demas
miembros del personal de Radio Victoria.

1. Son exactos los hechos a los que se refieren las alegaciones presentadas.

Segtin el informe de la investigacion a cargo de la Fiscalia General de la Republica,
se ha establecido plenamente la existencia del delito de homicidio agravado en perjuicio del
seflor Gustavo Marcelo Rivera Moreno, sucedido en el Cantén Agua Zarca, Municipio de
Ilobasco, Departamento de Cabaiias, el 18 de Junio de 2009. A partir de la investigacion
llevada a cabo por dicha Institucion del Estado, se establecié que el 18 de Junio de 2009, el
sefior Gustavo Marcelo Rivera Moreno habria salido de su casa de habitacion para acudir a
una reunion en horas de la tarde con un sujeto perteneciente a la Mara Salvatrucha, siendo
el punto de reunién el desvio conocido como El Molino, lugar al que otros dos sujetos
pertenecientes a la misma Mara lo irian a recoger para conducirlo a un terreno ubicado en el
Canton Agua Zarca. El sefior Gustavo Marcelo Rivera Moreno habria tenido una discusion
con los miembros del grupo, la cual tuvo como resultado la agresion y homicidio del sefior
Rivera Moreno. Una vez muerto, sacaron el cadaver de la casa y lo lanzaron a un predio
baldio. Posteriormente, en horas de la madrugada se presentd uno de los autores materiales
en compafiia de otras 3 personas, para mover el cadaver hacia un pozo artesanal. El 29 de
Junio de 2009, fue localizado el cadaver por miembros de la Policia Nacional Civil.

Diversos organismos sociales, entre ellos representantes de la Asociacion Amigos de
San Isidro Cabafias (ASIC), a la cual pertenecia la victima, han rechazado la version de la
Fiscalia General de la Republica que ha sido descrita, en audiencia realizada en la sede del
Ministerio de Relaciones Exteriores. No obstante, la hipotesis descrita es la unica que ha
sido judicializada por la autoridad fiscal en el proceso penal correspondiente.

Asimismo, se ha establecido plenamente la existencia del delito de homicidio
agravado en perjuicio del sefior Ramiro Rivera Gémez, sucedido en el Canton Trinidad,
Municipio de Sensuntepeque, Departamento de Cabaiias, el 20 de diciembre de 2009,
mientras se conducia a bordo de su vehiculo particular, siendo acompafiado por personal de
la Division de Victimas y Testigos, quienes le brindaban proteccion especial desde el 29 de
Agosto de 2009. El sefior Rivera Gémez formaba parte de la Mesa Nacional Contra la
Mineria.

A partir de la investigacion a cargo de la Fiscalia General de la Republica, también
se ha establecido plenamente la existencia del delito de homicidio en perjuicio de la sefiora
Dora Alicia Recinos Sorto sucedido en el Canton Trinidad, Municipio de Sensuntepeque,
Departamento de Cabaiias, el 26 de diciembre de 2009, mientras regresaba de lavar ropa de
una quebrada, cargando en brazos a uno de sus hijos de dos afios de edad, cuando personas
desconocidas salieron a su encuentro y le dispararon, falleciendo al instante y resultando en
el mismo acto lesionado el hijo de la sefiora Recinos Sorto.

En relacion a las amenazas que se han producido en este caso, segiin la Fiscalia
General de la Republica, el 9 de Noviembre de 2009, en el lugar de residencia de la sefiora
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Dora Alicia Recinos Sorto y el sefior José Santos Rodriguez, aproximadamente a las 9 de la
noche, varios sujetos se hicieron presentes y preguntaron por el sefior Rivera Gémez, al no
obtener respuesta, amenazaron con asesinar a todos los involucrados si no lo encontraban.

En cuanto al caso de los actos de intimidaciéon y amenazas de muerte contra la
seflora Maria [sabel Gamez y los demas miembros del personal de Radio Victoria, segin
consta en el informe de investigacion de la Policia Nacional Civil, a principios del mes de
Julio de 2009, las victimas empezaron a recibir amenazas de muerte via correo electrénico
(internet), anonimos (escritos a mano), mensajes de celular y mediante llamadas telefonicas
a celulares y teléfonos fijos.

2. Por favor, proporcione informacion detallada sobre las investigaciones y
diligencias judiciales iniciadas en relacion con los asesinatos de la sefiora Recinos Sorto y
los sefiores Ramiro Rivera y Marcelo Rivera. Si éstas no tuvieron lugar o no fueron
concluidas, le rogamos que explique el porqué.

Caso del homicidio agravado en contra del sefior Gustavo Marcelo Rivera Moreno.

La Policia Nacional Civil, a través de la Division Elite contra Crimen Organizado
(DECO), y bajo el direccionamiento funcional de la Fiscalia General de la Republica,
realiz6 las siguientes diligencias de investigacion en el periodo transcurrido entre el 30 de
Junio de 2009 y el 15 de Julio del mismo afio, la mayoria de ellas basada en informacion
proporcionada, segun la Fiscalia General de la Republica, en un testigo cuya identidad
mantiene en reserva de confidencialidad:

1. Acta de denuncia en la que se establece que el sefior Gustavo Marcelo Rivera
Moreno desaparecio en horas de la tarde del 18 de Junio de 2009.

2. Acta policial del 24 de Junio de 2009, en la que se deja constancia de las
labores de busqueda que se realizaron en los alrededores de la zona.

3. Acta policial del 24 de Junio de 2009, en la que se deja constancia de la
localizacion del testigo clave, a quién se le otorgd Régimen de Proteccion, quien
brind¢6 informacion que llevo a la localizacion del cadaver.

4, Acta de inspeccion ocular policial y levantamiento del cadaver de la victima,
del 30 de Junio de 2009.
5. Actas de entrevistas a testigos presenciales y no presenciales.

6. Acta de pesquisas policiales del 6 de Julio de 2009, en la cual se
individualiza a los imputados.

7. Acta policial del 7 de Julio de 2009, mediante la cual consta que el testigo
clave reconoce a los imputados a través del recorrido fotografico Kardex.

8. Orden administrativa en contra de los imputados.

9 Actas de captura de los imputados.

10.  Orden de registro con prevencion de allanamiento, en la cual se autoriza el
allanamiento de cuatro inmuebles.

11.  Actas de allanamiento de las residencias de los imputados.
12.  Autopsia de la victima, el sefior Gustavo Marcelo Rivera Moreno.

13.  Informe de investigacion bioldgica de criminalistica, en el que se establece a
partir del analisis de ADN que el cadaver de la victima corresponde al del sefior
Gustavo Marcelo Rivera Moreno.

14.  Reconocimiento médico forense del levantamiento de cadaver.
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15.  Album fotografico

Las diligencias descritas motivaron a la Fiscalia General de la Republica a ordenar la
detencion el 7 de Julio de 2009, de cuatro personas por atribuirseles el delito de homicidio
agravado en contra del sefior Gustavo Marcelo Rivera Moreno; y tres personas detenidas
por atribuirseles el delito de encubrimiento en el delito de homicidio agravado del sefior
Gustavo Marcelo Rivera Moreno; ademas a todos los detenidos se les atribuy6 el delito de
agrupaciones ilicitas en perjuicio de la paz publica.

La Audiencia de Imposicion de Medidas se realizo el 13 de Julio de 2009, en el
Tribunal Especializado de Instruccion B, de la ciudad de San Salvador, donde se decreto la
Medida de Detencion Provisional en contra de los imputados.

En relacion a uno de los sujetos acusados de encubrimiento, fue requerido como
Ausente en el Centro Penal de Chalatenango y posteriormente intimado en dicho Centro
Penitenciario.

Segun el informe de la Fiscalia General de la Republica, el proceso judicial ha
finalizado su fase de Instruccion y la Fiscalia de Crimen Organizado presentd el Dictamen
Acusatorio ante el mismo Tribunal el 13 de Febrero de 2010. El Juez Especializado de
Instruccion B, quien conoce el caso, establecid el viernes 30 de Abril del presente afio,
como la fecha para la realizacion de la Audiencia Preliminar, en que se decidira si los
imputados enfrentan el juicio por los delitos que se les atribuyen.

Caso del homicidio agravado en contra del sefior Ramiro Rivera Gomez.

Las diligencias iniciales de la investigacion realizadas por la Policia Nacional Civil
bajo el direccionamiento funcional de la Fiscalia General de la Republica, son:

1. Acta de inspeccion ocular del lugar del homicidio, a través de la cual se
recolectaron las siguientes evidencias: muestras de sangre, 19 casquillos de metal
calibre 9mm, 3 casquillos calibre 5.56 mm, y un arma de fuego tipo revolver calibre
5.56 mm ubicada a la orilla de la calle al costado norponiente del vehiculo.

2. Reconocimiento del cadaver.
3. Autopsia de la victima.
4, Actas de entrevistas a testigos presenciales y no presenciales.

Caso del homicidio en contra de la sefiora Dora Alicia Recinos Sorto.

Las diligencias iniciales de la investigacion realizadas por la Policia Nacional Civil
bajo el direccionamiento funcional de la Fiscalia General de la Republica, son:

1. Acta de inspeccion ocular del lugar del homicidio, a través de la cual se dejo
constancia de la existencia de mas de 5 lesiones producidas por arma de fuego en el
cadaver de la sefiora Dora Alicia Recinos Sorto; asi como también se recolectaron
un proyectil y 5 casquillos al parecer calibre 9 mm.

2. Solicitud de ratificacion de los casquillos al Tribunal correspondiente, y su
posterior envio a la Divisién Técnica y Cientifica de la Policia Nacional Civil, para
su respectivo estudio.

3. Reconocimiento del cadaver.
4, Autopsia de la victima.
5. Actas de entrevistas a testigos presenciales y no presenciales.
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La Policia Nacional Civil manifiesta que no existe evidencia de que el homicidio
cometido contra el sefior Gustavo Marcelo Rivera Moreno, esté relacionado con el
homicidio del sefior Ramiro Rivera Gémez, ni con el de la sefiora Dora Alicia Recinos
Sorto.

En los casos de los homicidios del sefior Ramiro Rivera Gomez y el de la sefiora
Dora Alicia Recinos Sorto, la Fiscalia General de la Reptblica mantiene abiertas las
investigaciones, sin haber establecido las hipodtesis definitivas respectivas sobre la autoria
de los homicidios.

3. Por favor, proporcione informacion detallada sobre las investigaciones y
diligencias judiciales iniciadas en relacion con las amenazas de muerte contra el sefior
Santos Rodriguez y la sefiora Isabel Gamez y contra los miembros del personal de Radio
Victoria. Si estas no tuvieron lugar o no fueron concluidas, le rogamos que explique el
porqué.

Caso de amenazas de muerte en contra del sefior José Santos Rodriguez.

La Policia Nacional Civil ha informado que dentro de sus archivos de control de
denuncias, no encuentra registro sobre alguna denuncia interpuesta por la sefiora Dora
Alicia Recinos Sorto, por el delito de amenazas contra su compaiiero de vida, el sefior José
Santos Rodriguez, o contra ella misma, en fechas anteriores a su homicidio.

Sin embargo, a raiz del homicidio del sefior Ramiro Rivera Gémez, la Delegacion de
la Policia Nacional Civil del Departamento de Cabaiias, asign6 a partir del 20 de diciembre
de 2009, una patrulla policial para brindar seguridad a los habitantes del Canton Trinidad, y
otra al Canton la Marafia, ambos en el Municipio de Sensuntepeque, Departamento de
Cabaifias; ademas ordenaron patrullajes y controles vehiculares en calles aledafias a los
Cantones antes mencionados; y visitas de parte de la Jefatura Policial para supervisar los
dispositivos policiales antes mencionados. Ademas, la denuncia por el delito de amenazas
interpuesta por el sefior José Santos Rodriguez fue incorporada a las diligencias realizadas
en el caso de las amenazas de muerte en contra de la sefiora Maria Isabel Gamez y los
demas miembros del personal de Radio Victoria.

Caso de amenazas de muerte en contra de la sefiora Maria Isabel Gamez y de los
miembros del personal de Radio Victoria.

En los archivos de control de denuncias de la Policia Nacional Civil, se encuentran
registradas 12 denuncias por el delito de amenazas interpuestas por las victimas la sefiora
Maria Isabel Gamez, el sefior José Santos Rodriguez y los miembros del personal de Radio
Victoria: el sefior Oscar Arnulfo Ramirez Beltran, el sefior Edward Manuel Renderos Lara,
el sefior Alejandro Lainez Garcia, el sefior Vladimir Abarca Ayala, el sefior José Alexander
Beltran Castillo, el sefior Ludwin Franklin Iraheta, la sefiora Irene de Jesus Rivas, el sefior
José Pablo Escobar Ayala, el sefior Miguel Angel Ayala Lopez, el sefior Santos Neftali
Ruiz Martinez, el sefior Francisco Antonio Pineda Gutiérrez, y el sefior Luis Alberto
Quintanilla Rodriguez.

Concerniente a las investigaciones iniciadas a partir de estas denuncias, que se estan
conociendo en la Unidad Fiscal Especializada de Delitos Contra el Crimen Organizado de
la Fiscalia General de la Reptblica y la Division de Investigaciones Criminales de la
Policia Nacional Civil, ambas autoridades reportaron que se ha realizado las siguientes
diligencias:

(a).  Actividades correspondientes para lograr establecer el origen de las llamadas
telefonicas, los correos electronicos de donde amenazan a las victimas, secuestrando
de forma legal los teléfonos de las victimas a fin de asegurar la evidencia, ademas de
la sustraccion de informacion (IP) de los correos recibidos por las victimas.
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(b).  Solicitud de bitacoras telefonicas.
(c).  Actas de entrevistas a las victimas y testigos.

(d). Anticipo de prueba grafotécnica en manuscritos enviados a las victimas, en la
que se determindé que los cuatro manuscritos secuestrados han sido escritos por
diversas personas.

A raiz de las diligencias iniciales de la investigacion, se ha logrado establecer los
numeros de IP desde los cuales fueron enviados los mensajes via correo electronico a los
celulares de las victimas, asi como también se determind el numero telefonico desde donde
son originadas algunas de las llamadas amenazantes, logrando individualizar a la persona a
quién esta asignado dicho niimero telefonico.

4. Por favor, proporcione informacion detallada sobre las medidas de proteccion
adoptadas para garantizar la integridad fisica y psicologica de sefior Santos Rodriguez y la
sefiora Isabel Gamez y contra los miembros del personal de Radio Victoria.

Medidas de proteccion adoptadas para garantizar la integridad fisica y psicologica del
sefior José Santos Rodriguez

Con el objetivo de garantizar la integridad fisica y psicologica del sefior José Santos
Rodriguez, desde el 26 de diciembre de 2009, se le ha incluido dentro del Programa de
Proteccion a Victimas y Testigos, habiéndose dictado en su caso las siguientes medidas
ordinarias de proteccion':

* Que en las diligencias de investigacion administrativa o de caracter judicial, no
consten los datos generales del sefior José¢ Santos Rodriguez, ni cualquier otro que
pueda servir para su identificacion, pudiéndose utilizar para referirse a ellas un
nombre clave que le ha sido asignado.

* Que se fije la oficina de Proteccion a Victimas y Testigos como domicilio del sefior
José Santos Rodriguez, para efectos de citaciones y notificaciones.

* Que la persona protegida sea conducida a cualquier lugar donde hubiere de
practicarse alguna diligencia o a su domicilio, de la manera que disponga la Unidad
Técnica Ejecutiva2.

* Que el sefor José Santos Rodriguez rinda su testimonio en ambientes no formales,
ni hostiles, y que se grabe su testimonio por medios audiovisuales para facilitar su
reproduccion en la vista publica cuando sea necesario o el seflor José Santos
Rodriguez no pudiere comparecer.

* Que se cambie el niimero telefonico de la persona protegida.

* Que se impida que la persona protegida sea fotografiada o se capte su imagen por
cualquier otro medio.

Asimismo, al sefior José Santos Rodriguez, le son brindadas las siguientes medidas
de proteccion extraordinarias3:

1

3

Las medidas ordinarias de proteccion a victimas y testigos se encuentran establecidas en el articulo
10 de la Ley Especial para la Proteccion de Victimas y Testigos

Organismo administrador del Programa de Proteccion a Victimas y Testigos.

Las medidas extraordinarias de proteccion a victimas y testigos se encuentran establecidas en el
articulo 11 de la Ley Especial para la Proteccion de Victimas y Testigos.
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* Seguridad policial mientras se mantengan las circunstancias de peligro,
proporcionada por la Division de Proteccion a Victimas y Testigos.

» Cambio de residencia temporal.

* Cualquier otra medida que sea pertinente aplicar si las condiciones de peligrosidad
lo requieren y que estén previstas en los articulos 10 y 11 de la Ley Especial para la
Proteccion de Victimas y Testigos.

Medidas de proteccion adoptadas para garantizar la integridad fisica y psicologica de
la sefiora Maria Isabel Gamez y de los miembros del personal de Radio Victoria.

La sefiora Maria Isabel Gamez y los 12 miembros del personal de Radio Victoria
son parte del Programa de Proteccion a Victimas y Testigos, otorgandoseles dicha
proteccion en diferentes fechas a partir del 1° de Agosto de 2009, en atencion al
requerimiento presentado por el sefior Director del Area de Proteccion a Victimas y
Testigos, de fecha 16 de Agosto de 2009. Sin embargo, el sefior Alejandro Lainez Garcia y
el sefior José Alexander Beltran Castillo renunciaron voluntariamente a dicha proteccion en
las fechas 7 y 14 de Agosto de 2009, respectivamente; asimismo, los sefiores Vladimir
Abarca Ayala, Santos Neftali Ruiz Martinez y Francisco Antonio Pineda Gutiérrez,
tampoco accedieron a aceptar las medidas de proteccion extraordinarias brindadas por la
Unidad Técnica Ejecutiva, sin embargo, y segiin lo manifestado por el abogado del Equipo
Técnico Evaluador que lleva el caso, a la fecha poseen medidas de proteccion ordinarias;
ademas, el servicio de proteccion brindado al sefior Ludwin Franklin Iraheta fue suspendido
el 15 de Diciembre de 2009, segtin el informe de la Unidad Técnica Ejecutiva, debido al
incumplimiento del sefior Ludwin Franklin Iraheta de los compromisos adquiridos con el
Programa de Proteccion a Victimas y Testigos, violentando el articulo 14 literales g), h), 1),
1), k), y 1) de la Ley Especial para la Proteccion de Victimas y Testigos. No obstante el
seflor Iraheta puede ser reconsiderado en caso de que él o sus beneficiarios soliciten las
medidas.

Habiéndose dictado en el caso de los miembros de Radio Victoria sujetos al
Régimen de Proteccion a Victimas y Testigos, las siguientes medidas ordinarias de
proteccion:

* Que en las diligencias de investigacion administrativas o de caracter judicial, no
consten los datos generales de la persona protegida, ni cualquier otro que pueda
servir para su identificacion, pudiéndose utilizar para referirse a ellas un niimero o
cualquier otra clave.

* Que durante el tiempo que las personas protegidas permanezcan en los lugares en
que se lleve a cabo la diligencia, se les facilite un sitio reservado y custodiado.

* Que las personas protegidas comparezcan para la practica de cualquier diligencia,
utilizando las formas o medios necesarios para imposibilitar su identificacion visual.

* Que la persona protegida rinda su testimonio en ambientes no formales, ni hostiles,
y que se grabe su testimonio por medios audiovisuales para facilitar su reproduccion
en la vista publica cuando sea necesario o la persona no pudiere comparecer.

* Que se cambie el nimero telefonico de la persona protegida.

* Que se impida que la persona protegida sea fotografiada o se capte su imagen por
cualquier otro medio.

* Que se prohiba que cualquier persona revele datos que permitan identificar al
protegido.

» Cualquier otra que estuviere acorde a los principios establecidos en la presente Ley.
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223. Asi como también las medidas extraordinarias reguladas en los articulos 11 y 12 de
la Ley Especial para la Proteccion de Victimas y Testigos, en el sentido de que personal de
la Unidad Técnica Ejecutiva proteja de forma personal a cada una de las victimas.

Ethiopia

Death sentences imposed on Berhanu Nega, Melaku Teffera Tilahun, Andargachew
Tsigie, Muluneh Iyoel Fage, and Mesfin Aman.

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 5 males
Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the detailed
information provided by the Government of Ethiopia regarding the death sentences against
Berhanu Nega, Melaku Teffera Tilahun, Andargachew Tsigie, Muluneh Iyoel Fage, and
Mesfin Aman. The Special Rapporteur notes, however, that the provision in the
Constitution requiring the death penalty to be imposed only as stipulated under law is
inconsistent with the international law requirement that the death penalty can only be
imposed for the “most serious crimes”. The Special Rapporteur respectfully urges the
Government to ensure the commutation of death sentences that do not meet the “most
serious crimes” requirement, and to take steps to prohibit the death sentence for crimes that
do not meet the requirement.

Urgent Appeal dated 11 March 2010, sent with the Secial Rapporteur on the
independence of judges and lawyers.

224. In this connection, we would like to draw the attention of your Government to
information we have received regarding the death sentences imposed on Messrs. Berhanu
Nega, Melaku Teffera Tilahun, Andargachew Tsigie, Muluneh Iyoel Fage, and Mesfin
Aman.

According to information received:

On 22 December 2009, the Federal High Court in Addis Ababa sentenced to
death Messrs. Berhanu Nega, Melaku Teffera Tilahun, Andargachew Tsigie,
Muluneh Iyoel Fage, Mesfin Aman, on the charges of inter alia “conspiring to
undermine the constitution and violently overthrow the government.” The five
defendants used to be officials of the former opposition party, Coalition for Unity
and Democracy. They are amongst the forty-six defendants who were tried for
alleged links to what is known as the “May 14” (“Ginbot 7”’) movement, which had
the declared aim to overthrow the Ethiopian Government.

It is reported that thirteen of the defendants including Messrs. Berhanu Nega,
Andargachew Tsigie, Muluneh Iyoel Fage, Mesfin Aman were tried in absentia.
The court invoked as an aggravating circumstance their previous conviction of life
imprisonment in relation to the 2005 post-election violence in Ethiopia for which
they were later released on pardon. Of the total forty-six defendants who were tried
in the case, forty were found guilty by the court on 18 November 2009, on all five
counts as charged. Thirty-one defendants were sentenced to life imprisonment, while
two others were sentenced to ten years’ imprisonment. Five defendants were
acquitted of all charges and one other had been released earlier without having to
defend his case.
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Most of the convicted defendants have reportedly appealed their sentences to
the Federal Supreme Court.

225.  While we do not wish to prejudge the accuracy of the allegations reported to us, we
would like to respectfully remind your Government that, although the death penalty is not
prohibited under international law, it has long been regarded as an extreme exception to the
fundamental right to life and as such, it must be interpreted in the most restrictive manner
and can be imposed only for the most serious crimes. Article 6 (2) of the International
Covenant on Civil and Political Rights (ICCPR) stipulates that “In countries which have
not abolished the death penalty, sentence of death may be imposed only for the most
serious crimes...” A thorough and systematic review of the jurisprudence of all of the
principal United Nations bodies charged with interpreting the most serious crimes provision
indicates that a death sentence can only be imposed in cases where it can be shown that
there was an intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53). This
would exclude charges of “conspiring to undermine the constitution and violently
overthrow the government.” from those for which the death penalty can be imposed under
international law.

226. The Human Rights Committee has pointed out that the expression ‘most serious
crimes’ must be read restrictively to mean that the death penalty should be a quite
exceptional measure (HRC, General Comment 6 (1982)). Further the decision of the
Committee in Baboeram et al. v. Suriname is instructive it was stated that “the deprivation
of life by the authorities of the State is a matter of the utmost gravity. This follows from the
article as a whole and in particular is the reason why paragraph 2 of the article lays down
that the death penalty may be imposed only for the most serious crimes. The requirements
that the right shall be protected by law and that no one shall be arbitrarily deprived of his
life mean that the law must strictly control and limit the circumstances in which a person
may be deprived of his life by the authorities of a State” (Communication No. 146/1983
and 148-154/1983 a/ Para 14)

227. With regard to the allegation that some of the defendants in the case were tried in
absentia we would like to draw the attention of your Government to article 14 paragraph 3
(d) of the International Covenant on Civil and Political Rights, which states that “in the
determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality to be tried in his presence, and to defend
himself in person or through legal assistance of his own choosing.

228. Only full respect for stringent due process guarantees distinguishes capital
punishment as still allowed under international law protecting the right to life from a
summary execution, which violates the most fundamental human right. We therefore urge
your Government to take all necessary steps to ensure that the rights under international law
of Messer’s Berhanu Nega, Melaku Teffera Tilahun, Andargachew Tsigie and Muluneh
Iyoel Fage, Mesfin Aman are fully respected. Considering the irreversible nature of the
death penalty, this can only mean that the death penalty is not executed until all concerns
we have raised are dispelled in their entirety.

229. Moreover, it is our responsibility under the mandate provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters.

1. Are the facts alleged in the above summary of the case accurate?

2. In so far as your Excellency’s Government chooses to retain capital
punishment, please explain the measures taken or planned to ensure that the
convict’s due process rights are not violated during pre and post-conviction
proceedings.
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3. Please provide details of the steps being undertaken by your Excellency’s
Government ensure that the death penalty is imposed only in cases where it can be
shown that there was an intention to kill which resulted in the loss of life.

Response of the Government of Ethiopia dated 29 April 2010

General overview of the trial

230. A total of 46 defendants including Dr. Birhanu Nega (38" defendant), Mr. Melaku
Tefera (24" defendant), Mr. Andargachew Tsige (39" defendant), Mr. Muluneh Iyoel (40"
defendant) and Mr. Mesfine Aman(40" defendant) were charged with five different counts
involving the commission of grave and specific offences in violation of the criminal code of
the Federal Democratic Republic of Ethiopia (Federal Police Investigation File No.
662/2009, Federal High Court Prosecutor File No. 03636/2009 and Federal High Court
Criminal File No. 814006).

231. These offences include:

* organizing or leading, as members of Ginbot 7, a revolt, mutiny or armed rebellion
against government officials and its institution (Federal Criminal Code Articles
32(1), (a) (b), 38(1) and 240(1)(a)).

* outrage against the constitutional order or the constitution by overthrowing,
modifying or suspending the Federal Constitution or overthrowing or changing the
constitutional order established through violence, threats, conspiracy or any other
unlawful means (Articles 32(1), (a) (b), 38(1) 27(1) and 238(1)(a) and (b)).

* publicly instigating or inciting refusal by members of the armed forces to serve in
the military and commit desertion and mutiny (Articles 32(1), (a) (b), 38(1) (2), and
247(c)).

* recruiting, organizing or bringing into the country troops, guerillas, bandits or
mercenaries, or importing, storing up or importing arms, munitions, provisions
money or such material means (Articles 32(1), (a) (b), 38(1) (2), and 256(a) and (b)).

* publicly promoting by a word of mouth, images or writing, or conspiring, planning
or urging the formation of a band or a group; joins such a group, adheres to its
schemes or obeys its instructions or enters into relations or establishes secrete
communications with a foreign government, political party, organization or agent
(Articles 32(1), (a) (b), 38(1) (2), and 257(a)(b)(c) and (d) of the Criminal Code of
Ethiopia).

232. The trial of Mr. Melaku Tefera Tilahun and additional defendants was held in their
presence, with due respect and observance of the federal constitution and the relevant
provisions of the Criminal Procedure Code. On the other hand, the trial of Dr. Birhanu
Nega, Mr. Andargachew Tsige, Mr. Muluneh Iyoel, Mr. Mesfin Aman and a few others
were held in absentia owing to the fact that the aforementioned individuals were not present
in the territory of Ethiopia during the period in which the trial was held. All the defendants
were adequately informed of the nature of the charges brought against them and were given
the same in writing. Upon the fulfillments of the requirements stipulated under the Criminal
Procedure Code, the Court then ordered the production of prosecution evidence. The
Federal prosecutor summoned 89 witnesses and produced over 1500 pages of documentary
evidence, 8 audio cassettes, one additional audio CD cassette and 8 minutes long video. It
also produced additional exhibits including electronics and communication equipments.
Moreover, statements of confession by the defendants as recorded in the police
investigation report and the preliminary inquiry was introduced to the Court. These pieces
of evidence showed how the defendants from the very beginning planned and organized a
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violent overthrow of the constitutional order by means of force, and were involved in
executing the aforementioned crimes.

233. The Federal High Court, after examining the sufficiency of the various facet of the
prosecution evidence, established that with the exception of one of the defendants, the
evidence produced by the Prosecutor has provided a prima facie case against all other
defendants. It therefore granted full trial and requested the defendants to respond to the
charges leveled against them. The defendants did so by producing 95 witnesses and
furnishing additional documentary evidence. Upon a scrupulous examination of the oral,
documentary, audio, video and other evidences produced by the prosecutor and the defense
counsel and pursuant with the relevant provisions of the Federal Criminal Code, the Federal
High Court passed a verdict of conviction against all but six defendants. As regards the
remaining six defendants, the Court rendered an acquittal order .

234. The ruling of the court gave due regard to the defendants’ personal circumstances or
the circumstances of the particular offence( Tompson v. St Vincent and the Grenadines.
Communication No. 806/1998. CCPR/C/70/D/806/1998). The defendants were offered the
opportunity to submit their opinion to the court as to the individual circumstances that
should be taken into consideration by the Court as mitigating conditions before rendering
the final ruling on sentencing. Ensuring the fulfillments of all the procedural requirements
and having examined the opinions submitted by both the prosecutor and the defense with
regard to the aggravating and mitigating circumstances, the Court rendered death sentence
against Mr. Melaku Tefera Tilahun, Dr. Birhanu Nega Bonger, Mr. Andargachew Tsigae
Hailemariam, Mr. Muluneh Euale Fagae and Mr. Mesfin Aman. It also sentenced the other
defendants to imprisonment of various degrees.

235. The five defendants were sentenced to death in accordance with Article 117 of the
Criminal Code, on the ground that the defendants were found to have committed four
serious offenses, the dangerous and repeated criminal acts of the defendants and the
absence of extenuating circumstance to mitigate the punishment. In the presence of these
factual as well as evidentiary reasons the death sentence that was rendered by the Court was
both legal and legitimate. The Federal High Court has considered and determined the
existence of aggravating circumstances in its conviction ruling. The defendants had
previously been charged with five counts and were found guilty and sentenced to 15 years
rigorous imprisonment by a Federal High Court (File No. 42246 and 46990). Following this
conviction, the defendants, through facilitation by traditional elders, requested the
government and the people of Ethiopia for a pardon in June 2008 and were released on
conditional pardon. Shortly after, however they were found to be involved in the
commission of similar offences which triggered the revocation of the pardon pursuant to the
federal proclamation governing the granting and revocation of pardon. Moreover, the
manner in which the defendants executed the offense and the nature of the offense
themselves aggravate the crime in line with Article 258 of the Federal Criminal Code which
authorizes the Court to pass a sentence of death “ where the acts involve a conspiracy
brought to fruits carried out by an organized armed band.” Moreover it is evident from the
records of the Court that the defendants failed to provide to the Court any possible grounds
as mitigating circumstances.

236. The trial process took place in a context which respected due process. The rights of
the defendants to their human dignity, communication with and visit by their spouses, close
relatives, friends, religious councilors, medical doctors and legal counselor and other basic
right were respected in accordance with article 10(1) and (2) of the international covenant
on civil and political rights(ICCPR), UN Standards Rules for the treatment of prisoners,
article 21(1) and (2) of the Constitution and proclamation No0.365/2003 which establishes
the federal Prisons.
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Death penalty under Ethiopian law

237. The joint letter also raises questions with regard to the sentencing of the
aforementioned individuals with death penalty. It is stated that death penalty shall be
imposed under extreme cases or circumstances and it should relate to crimes that has
resulted in the loss of human life. The comprehensive list of the existing international and
regional human rights instruments ratified by Ethiopia do not prohibit the application of
death penalty (General Comment 6, CCPR , 1982, para6). And this has been correctly
acknowledged in the letter. States have the sovereign authority to enact criminal laws that
may provide for the application of death penalty as a punishment for criminal conviction by
a competent court of law based on accepted international norms and standards. Paragraph 2
of Article 6 of the ICCPR clearly provides that:

“In countries which have not abolished the death penalty, sentence of death may be
imposed only for the most serious crimes in accordance with the law in force at the
time of the commission of the crime and not contrary to the provisions of the present
covenant--- This penalty can only be carried out pursuant to a final judgment
rendered by a competent court.”

238. In addition, sub-article 4 of the above mentioned Article further stipulates that:

“Any one sentenced to death shall have the right to seek pardon or commutation of
the sentence, amnesty, pardon or commutation of the sentence of death may be
granted in all cases.”

239. The Ethiopian legal system protects the fundamental right to life as provided for
both under international and regional human rights instruments. According to Article 15 of
the FDRE Constitution, every person has the right to life. Both the constitution and the
revised criminal code provide a framework for a very restrictive interpretation of
exceptions to this fundamental right. Article 15 of the Constitution stipulates: “ No person
may be deprived of his life except as a punishment for a serious criminal offence
determined by law.” Accordingly, not only ought the crime be serious and grave, but its
determination must also be made based on a clear stipulation in the law. Moreover, the
2003 Criminal Law of the FDRE has prescribed death penalty as a punishment only for the
most serious offences. As per to Article 117 of the Criminal Law, death penalty will be
passed for the most serious crime which has exhausted all the possible legal routes. For a
sentence of death penalty to be implemented, the special part of the code which makes the
act a crime should specifically stipulate that that the particular crime is punishable by death
penalty. Therefore the law in Ethiopia guarantees the fundamental right to life, provide for
the application of death penalty only for “ the most serious crimes” and provides ample
opportunities for commutations.

240. The defendants against whom capital punishment is imposed have committed very
serious and grave crimes. They were found guilty on all the five counts. They instigated the
army to commit mutinous crime. It has been proved beyond any doubt by oral testimonies,
documents, video and audio evidence that the defendants along with three different anti-
peace organizations (democratic guard, military alliance and Genbot 7) formed an
association and organizing member of the armed forces which were expelled on the
grounds of discipline and other active members of the armed as well as police force with a
motive of achieving their purpose and with premeditated intention to instigate armed revolt
and mutiny. The close reading of the court's file vividly indicates that the court rendered the
death penalty against the defendants in accordance with, the appropriate provisions of the
Criminal Code of Ethiopia. The other defendants were found by the Court for trying to
commit a crime against the Constitution and the constitutional order by means of violence
and conspiracy and had been punished by the Court ranging from rigorous up to life
imprisonment. Among these defendants some were granted pardon for previous crimes
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based on their request but instead of learning from their mistakes they were found involved
in the commission of other crimes. This shows the exceptional nature of the crime
committed by the defendants and the absence of any serious extenuating circumstances.

241. With respect to the execution of the penalty, it should be noted that the death penalty
passed by a court would only be executed where the president has given his or her approval.
Furthermore, without investigating the possibility of non-execution of the death sentence
through amnesty or pardon or any other forms of commutation, it cannot be executed. This
has encouraged a development with respect to a practice in Ethiopia which may be likened,
as acknowledged in the Human Rights Council’s report on Ethiopia’s report under the
Universal Periodic Review to a de facto moratorium.

Due process and trial in absentia

242. Four out of the five defendants who have been sentenced to death have been tried in
absentia. The proceeding has been held pursuant to 161(2)(a) of the Criminal procedure
Code of Ethiopia which states that a person who is charged with an offence punishable
with rigorous imprisonment for not less than twelve years can be tried in absence if he fails
to appear before court. The Government shares the position held by the special rapporteurs
that international human rights instruments particularly article 14 of the International
Covenant on Civil and Political Rights provides guarantees to everyone charged with a
crime “ to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing.” This notwithstanding this, it is the government’s view that
trial in absentia is not inconsistent with applicable international human rights law which
does not prescribe a blanket prohibition of trial in absentia (General Comment 13, CCPR,
1984, para. 11). Human rights treaty bodies held that trial in absentia, if undertaken in
keeping with certain minimum procedural guarantees, are not incompatible with article 14
of ICCPR (Communication No. 16/79 (Mbenge v. Zaire; Ali Maleki v. Italy,
Communication No. 699/1996).

243, Every effort has been made to guarantee the rights of all the defendants to appear
before the court in line with article 14(3) of the International Covenant on Civil and
Political Rights (ICCPR). FDRE Constitution and the Ethiopian criminal procedure code
provide for due process protection, namely, fair hearing, presumption of innocence,
minimum guarantee for the defense and the right to have a case reviewed by a higher
courts. These procedural requirements are identified as prerequisites particularly in cases
involving the imposition of the death penalty (General Comment 6, CCPR, 1982, para 7.)
Summons has been communicated through the official gazette, radio and TV.

244, The cases of all the 46 defendants have been brought to a public trial and their cases
have been heard by an ordinary court within a reasonable period of time in accordance with
Article 14(3)(c) of the International Covenant on Civil and Political Rights and Article
20(1) of the FDRE Constitution. In line with Article 3(a) of the International Covenant on
Civil and Political Rights and Article 20(2) of the FDRE Constitution, the rights of the
accused to be informed with sufficient particulars of the charge brought against them in a
language they understand and be provided with the charges in writing have been respected.
In accordance with Article 14(2) of the International Covenant on Civil and Political Rights
and Article 20(3) of the FDRE Constitution, the rights of the accused to be presumed
innocent until proven guilty according to the law they have been accused by and not to be
compelled to testify against themselves have been duly respected.

245.  All the accused who were present during the whole trail stage in person, have been
able to examine by themselves or through their legal representatives all the human,
documentary, audio and video evidences brought against themselves in accordance with
Article 14(e) of the International Covenant on Civil and Political Rights and Article 20(4)
of the FDRE Constitution. In addition, they were allowed to defend all the charges and
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evidences brought against them and they were able to produce documentary and
photographic evidences and heard before a court on their defense.

246. In accordance with Article 14(3) of the International Covenant on Civil and Political
Rights and Article 20(5) of the FDRE Constitution, the accused have been informed of their
right to be presented by legal counsel of their choice, and if they do not have sufficient
means to pay for it due to the fact that there would be miscarriage of justice, they were
informed of their right to be provided with legal representation at state expense.
Accordingly, they declined the legal representation at the state expense and opted to be
presented by legal counsel of their own choice. Hence, the court provided them with a
reasonable period of time until they find a legal counsel of their choice and all the accused
who took part in the trial were represented by a total of 6 legal counsels and litigated up to
the end. Furthermore, there was no accused, among those who took part during the trail in
person, without a legal counsel.

247. During the conducting of the trail, from the beginning until the end, it was made
possible for the accused to understand every process in the court in a language they
understand. Starting from 24™ April 2009 where the arrest of the 46 accused begun until
22" December 2009 where the final decision have been passed, works in relation with the
investigation work by the police, the preparation of the charges and presentation of
evidences and litigation by the Federal Public Prosecutor, hearing of the evidences
produced by both sides and passing of decision after looking into all the evidences have
been conducted. The finalizing of the trial in 8 months period of time when viewed from
the large number of the accused, the variety and numerous nature of evidences produced by
both sides and the complexity of the crimes, shows the fact that all the accused have got a
speedy decision.

Appeal process

248. An appeal has been lodged before the Federal Supreme Court against the judgment
of the Federal High Court. The case is therefore currently pending before the federal
Supreme Court. This is in full compliance with Human Rights Committee’s General
Comment No. 13 wherein it is provided that any conviction with respect to capital crimes
should be reviewed by an appellate court.

Conclusion

249. After examining the evidence presented to it by the prosecutor and defense, the
Federal High Court has established that Dr.Birhanu Nega Bonger, Ato Melaku Tefera
Tilahun, Ato Andargachew Tsege Haile Giorgis, Ato Mulunehe Eyuel and Ato Mesfin
Aman along with other 41 defendants have committed a very serious crime under the
Ethiopian federal criminal code. It has also shown that a stringent due process guarantees
were ensured in keeping with domestic legislations and international standards as enshrined
in the ICCPR. International human rights instruments and customary law do not provide a
blanket prohibition of death penalty. Neither do they prohibit the trial of persons in
absentia. The Ethiopian domestic legislation guarantees the fundamental right to life and
provides protection from summary execution.

250. It is the government’s sincere hope that this reply has sufficiently addressed
your concerns. As the case is now pending before the federal Supreme Court, it is perhaps
appropriate to let the domestic legal system take its course.
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Gambia

Death threats against human rights defenders made by head of state

Violation alleged: Death threats and fear of imminent extrajudicial executions by State
officials, paramilitary groups, or groups cooperating with or tolerated by the Government,
as well as unidentified persons who may be linked to the categories mentioned above and
when the Government is failing to take appropriate protection measures

Subject(s) of appeal: Group concern
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of the Gambia has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Urgent Appeal dated 29 September 2009, sent with the Special Rapporteur on the
situation of human rights defenders and the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression

251. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the recent speech of the President
of the Gambia, Colonel A.J.J Jammeh, allegedly threatening human rights defenders and
anyone who seeks to “destabilise” the country.

According to the information received:

On 21 September 2009, President Jammeh delivered a speech on the state-
owned Gambia Radio and Television Services (GRTS), where he allegedly
threatened to kill human rights defenders in the Gambia, together with anyone who
seeks to “destabilise” the country. Some excerpts of his speech read as follows:
“What I want to make very clear to everybody and those so-called human rights
campaigners is that I will never allow anyone to destabilise this country. [...] If you
think that you can collaborate with so-called human rights defenders, and get away
with it, you must be living in a dream world. I will kill you, and nothing will come
out of it. If you are affiliated with any human rights group, be rest (sic) assured that
your security is not guaranteed by my Government. We are ready to kill saboteurs.”

Deep concern is expressed for the physical and psychological integrity of all
human rights defenders in the Gambia, including all personnel and persons working
with the African Commission on Human and Peoples’ Rights, which has its
headquarters in Banjul, and which will be holding its 46th ordinary session from 11
to 25 November 2009. The content of the speech is of particular concern as it
follows a recent case of six journalists who were arrested and sentenced to two years
of imprisonment and fined 250,000 Dalasis (US$10,000) for criticizing the
government regarding the lack of investigation into the murder of journalist Mr.
Deydra Hydara, which was the subject of our urgent appeal sent to your
Excellency’s government on 12 August 2009. While we welcome the fact that the
journalists were later released on a presidential pardon, we remain concerned that
the right to freedom of opinion and expression is being stifled in the Gambia and
that all persons who voice criticism of the government are now exposed to heighted
risk to their physical and psychological integrity.

252. While we do not wish to prejudge the accuracy of these allegations, we would like to
stress that each Government has the obligation to protect the right to life, physical and
mental integrity of all persons. This right is set forth inter alia in the Universal Declaration
of Human Rights and the International Covenant on Civil and Political Rights.
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253.  We would also like to appeal to your Excellency’s Government to take all necessary
steps to secure the right to freedom of opinion and expression of all persons, including
human rights defenders in the Gambia, in accordance with fundamental principles as set
forth in article 19 of the Universal Declaration of Human Rights and reiterated in article 19
of the International Covenant on Civil and Political Rights, which provides that “Everyone
shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any other media of his choice”.

254.  We would further like to reiterate the principle enunciated in Resolution 2005/38 of
the Commission on Human Rights, which, while noting that article 19, paragraph 3, of the
International Covenant on Civil and Political Rights provides that the exercise of the right
to freedom of opinion and expression carries with it special duties and responsibilities, calls
on States to refrain from imposing restrictions which are not consistent with paragraph 3 of
that article, including on (i) discussion of government policies and political debate;
reporting on human rights, government activities and corruption in government; engaging
in election campaigns, peaceful demonstrations or political activities, including for peace or
democracy; and expression of opinion and dissent, religion or belief, including by persons
belonging to minorities or vulnerable groups.

255. Furthermore, we would like to refer your Excellency’s Government to the
fundamental principles set forth in the Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms, and in particular article 12 paras 2 and 3 of the
Declaration which provide that the State shall take all necessary measures to ensure the
protection by the competent authorities of everyone, individually and in association with
others, against any violence, threats, retaliation, de facto or de jure adverse discrimination,
pressure or any other arbitrary action as a consequence of his or her legitimate exercise of
the rights referred to in the Declaration. In this connection, everyone is entitled,
individually and in association with others, to be protected effectively under national law in
reacting against or opposing, through peaceful means, activities and acts, including those by
omission, attributable to States that result in violations of human rights and fundamental
freedoms, as well as acts of violence perpetrated by groups or individuals that affect the
enjoyment of human rights and fundamental freedoms.

256. Moreover, we would like to bring to the attention of your Excellency’s Government
the following provisions of the Declaration:

« articles 1 and 2 which state that “everyone has the right individually or in
association with others, to promote and to strive for the protection and realization of
human rights and fundamental freedoms at the national and international levels” and
that “each State has a prime responsibility and duty to protect, promote and
implement all human rights and fundamental freedoms, inter alia, by adopting such
steps as may be necessary to create all conditions necessary in the social, economic,
political and other fields, as well as the legal guarantees required to ensure that all
persons under its jurisdiction, individually and in association with others, are able to
enjoy all those rights and freedoms in practice”.

« article 5 point a) which establishes that for the purpose of promoting and protecting
human rights and fundamental freedoms, everyone has the right, individually and in
association with others, at the national and international levels, to meet or assemble
peacefully.

+ article 5 points b) and ¢) which provide that for the purpose of promoting and
protecting human rights and fundamental freedoms, everyone has the right to form,
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join and participate in non-governmental organizations, associations or groups, and
to communicate with non-governmental or intergovernmental organizations.

» article 6 point a) which provides that everyone has the right, individually and in
association with others to know, seek, obtain, receive and hold information about all
human rights and fundamental freedoms, including having access to information as
to how those rights and freedoms are given effect in domestic legislative, judicial or
administrative systems.

» article 6 points b) and c) which provide that everyone has the right, individually and
in association with others as provided for in human rights and other applicable
international instruments, freely to publish, impart or disseminate to others views,
information and knowledge on all human rights and fundamental freedoms; and to
study, discuss, form and hold opinions on the observance, both in law and in
practice, of all human rights and fundamental freedoms and, through these and other
appropriate means, to draw public attention to those matters.

« article 13 (b) and (c) which stipulate that everyone has the right, individually and in
association with others, to solicit, receive and utilize resources for the express
purpose of promoting and protecting human rights and fundamental freedom,
through peaceful means.

257.  We would like to urge your Excellency's Government to take all necessary steps to
protect the life, physical and psychological integrity of all Gambian human rights defenders
as well as all personnel and persons working with the African Commission on Human and
Peoples’ rights. We would welcome any clarification on this issue and we trust that your
Excellency's Government will reaffirm its position to protect and promote fundamental
rights and freedoms for all and the essential role human rights defenders play in this regard.

Guatemala

Asesinato de Fausto Leonel Otzin Poyén

Violacion alegada: Muerte como consecuencia de ataque o asesinato posiblemente
relacionado con las actividades legitimas realizadas en defensa de los derechos humanos.

Persona objeto del llamamiento: 1 hombre (defensor de los derechos humanos)
Caracter de la respuesta: Acuso de recibo

Observaciones del Relator Especial: El Relator Especial aprecia la explicacion del
Gobierno de que se comenzd una investigacion relativa a la muerte del Sr. Fausto Leonel
Otzin Poyon y espera recibir una respuesta detallada sobre el resultado de las
investigaciones y de las relativas acciones judiciales.

Carta de alegacion con fecha de 31 diciembre 2009, enviado con la Relatora Especial
sobre la situacion de los defensores de los derechos humanos y la Relatora Especial para la
independencia de jueces y abogados

258. En este contexto, quisiéramos sefialar a la atencion urgente de Su Gobierno la
informacion que hemos recibido en relacion con el asesinato del Sr. Fausto Leonel Otzin
Poyon, abogado maya, ex-director ejecutivo de la Asociacion de Abogados Mayas y uno de
los fundadores de la Asociacion Juvenil en Solidaridad y Apoyo (AJESA). El Sr. Otzin
Poyon habria realizado actividades en defensa y promocion de los derechos de las
comunidades indigenas de Guatemala.

Segun las informaciones recibidas:
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El 18 de octubre de 2009, el Sr. Otzin Poyén habria sido localizado en el
fondo de un barranco en San Juan Comalapa, departamento de Chimaltenango,
después de so6lo un dia de haber desaparecido. Su cuerpo habria presentado sefales
visibles de tortura asi como heridas de machete. El Sr. Otzin Poyon habria muerto
poco después de que se le hubiera encontrado.

Cabe afiadir que el Sr. Otzin Poyoén recientemente habria recibido varios
mensajes en su teléfono amenazandole de muerte.

259. Se teme que el asesinato del Sr. Otzin Poyon esté relacionado con las actividades
legitimas que realizaba en defensa de los derechos humanos, en particular de los pueblos
indigenas.

260. Asimismo, quisiéramos expresar nuestra profunda preocupacion por el deterioro de
la seguridad de los defensores de los derechos humanos y por la impunidad generalizada
que prevalece en relacion con los actos de agresion y violencia cometidos contra ellos.
Nosotros de acuerdo con lo dicho por la entonces Representante Especial sobre la situacion
de los defensores de derechos humanos en su informe al Consejo de Derechos Humano en
febrero de 2009 quien consideraba dudoso que la situacion de los defensores y de los
derechos humanos en general pueda mejorar sin un claro punto de inflexion en materia de
impunidad. El Gobierno de su Excelencia tiene la responsabilidad de investigar de manera
exhaustiva las violaciones cometidas contra los defensores de derechos humanos y enjuiciar
a sus autores. Asimismo, el Gobierno de su Excelencia debe condenar firmemente cualquier
ataque contra los defensores de derechos humanos, tomando la oportunidad para reconocer
la importancia de su labor.

261. Sin implicar, de antemano, una conclusiéon sobre los hechos, en este contexto,
deseamos llamar la atencion del Gobierno de su Excelencia sobre las normas fundamentales
enunciadas en la Declaracion de Naciones Unidas sobre el derecho y el deber de los
individuos, los grupos y las instituciones de promover y proteger los derechos humanos y
las libertades fundamentales universalmente reconocidos y en particular los articulos 1y 2.
Estos establecen, respectivamente, que toda persona tiene derecho, individual o
colectivamente, a promover y procurar la proteccion y realizacion de los derechos humanos
y las libertades fundamentales en los planos nacional e internacional y que es la
responsabilidad primordial y el deber de todos los Estados de proteger, promover y hacer
efectivos todos los derechos humanos, adoptando las medidas necesarias para crear las
condiciones sociales, economicas, politicas y de otra indole, asi como las garantias juridicas
requeridas para que toda persona sometida a su jurisdiccion, individual o colectivamente,
pueda disfrutar en la practica todos esos derechos y libertades.

262. Ademas, quisiéramos referirnos a los articulos siguientes:

el articulo 12, parrafos 2 y 3, estipula que el Estado garantizara la proteccion, por las
autoridades competentes, de toda persona, individual o colectivamente, frente a toda
violencia, amenaza, represalia, discriminacion, negativa de hecho o de derecho,
presion o cualquier otra accion arbitraria resultante del ejercicio legitimo de los
derechos mencionados en la presente Declaracion. A este respecto, toda persona
tiene derecho, individual o colectivamente, a una proteccion eficaz de las leyes
nacionales al reaccionar u oponerse, por medios pacificos, a actividades y actos, con
inclusion de las omisiones, imputables a los Estados que causen violaciones de los
derechos humanos y las libertades fundamentales, asi como a actos de violencia
perpetrados por grupos o particulares que afecten el disfrute de los derechos
humanos y las libertades fundamentales.

263. En este contexto, deseamos llamar la atencion del Gobierno de su Excelencia sobre
los Directrices sobre los Principios basicos sobre la funcion de los abogados, adoptados por
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el Octavo Congreso de las Naciones Unidas sobre Prevencion del Delito y Tratamiento del
Delincuente, La Habana, 27 de agosto a 7 de septiembre de 1990 y en particular sobre:

* Principio 16. Los gobiernos garantizaran que los abogados a) puedan desempear
todas sus funciones profesionales sin intimidaciones, obstaculos, acosos o
interferencias indebidas; b) puedan viajar y comunicarse libremente con sus clientes
tanto dentro de su pais como en el exterior; y ¢) no sufran ni estén expuestos a
persecuciones o sanciones administrativas, econémicas o de otra indole a raiz de
cualquier medida que hayan adoptado de conformidad con las obligaciones, reglas y
normas éticas que se reconocen a su profesion.

* Principio 17. Cuando la seguridad de los abogados sea amenazada a raiz del
ejercicio de sus funciones, recibiran de las autoridades proteccion adecuada.
Principio 18. Los abogados no seran identificados con sus clientes ni con las causas
de sus clientes como consecuencia del desempeiio de sus funciones.

264. En caso de que sus investigaciones apoyen o sugieran la exactitud de las alegaciones
arriba mencionadas, quisiéramos instar al Gobierno de su Excelencia que adopte todas las
medidas necesarias para proteger la independencia del poder judicial, en especial la de los
jueces provisorios. Quisiéramos asimismo instarle a que adopte las medidas eficaces para
evitar que se repitan tales hechos.

265. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por la Asamblea General, intentar clarificar los hechos traidos a nuestra atencion. En
nuestro deber de informar sobre esos casos al Consejo de Derechos Humanos, estariamos
muy agradecidos si pudiéramos obtener su cooperacion y sus observaciones sobre los
siguientes asuntos:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas?
2. (Fue presentada alguna queja?
3. Por favor, proporcione informacion detallada sobre las investigaciones y

diligencias judiciales iniciadas en relacion con este caso. ;(Han sido adoptadas
sanciones de caracter penal o disciplinario contra los presuntos culpables del
asesinato del Sr. Otzin Poyén? Si no se han realizado diligencias judiciales y
administrativas respecto al caso, le rogamos queexplique por qué.

Respuesta del Gobierno de Guatemala con fecha de 17 de marzo de 2010:

266. El Gobierno respondié a esta carta de alegacion el 17 de marzo de 2010 de la
manera siguiente:

1. Son exactos los hechos a los que se refieren las alegaciones presentadas?

En cuanto a los hechos que refiere el caso, el Ministerio Publico informé que el
seflor Fausto Leonel Otzin Poyon, ex director ejecutivo de la Asociacion de Abogados
Mayas, fue encontrado el 18 de octubre del 2009 en el fondo de un barranco en San Juan
Comalapa, departamento de Chimaltenango, por lo que la investigacion se encuentra a
cargo del Auxiliar Fiscal Eduardo Calvillo de la Agencia No.3 de la Fiscalia Distrital de
Chimaltenango, con No. De expediente MPO43-2009-8591.

2. Fue presentada queja alguna?

Seglin lo manifestado por el Ministerio Publico, no se han presentado quejas por
parte de los familiares ni de la Asociacion de Abogados Mayas, por lo que sélo se han
realizado investigaciones por parte del MOP

3. Proporcione informacion detallada sobre las investigaciones y diligencias judiciales
iniciadas en relacion con el caso. Si éstas no han tenido lugar o no han sido concluidas:
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El 18 de enero de 2010, el Ministerio Publico informé lo siguiente:

267. Que el expediente se encuentra identificado con el nimero MPO43-2009-8591, a
cargo del Fiscal Eduardo Israel Calvillo y del agente Fiscal Licenciado Romilio Orellana
Paiz, siendo el agraviado Fausto Leonel Otzin Poyoén, por los delitos de asesinato y robo
agravado, quien fue encontrado el 18 de octubre del 2009 en el fondo de un barranco en
San Juan Comalapa, departamento de Chimaltenango.

268. Dentro de las diligencias realizadas por el Ministerio Publico, constan las
declaraciones de testigos que se mencionan en acta de levantamiento de cadaver e
investigaciones de la Direccion Especializada en Invesstigacion Criminal —DEIC-;
inspeccion en el lugar de los hechos; allanamientos de residencias sospechosas, mismas que
se realizaron para tratar de localizar las pertenencias del fallecido, zapatos, teléfonos
celulares, etc. Por lo que también dentro de la investigacion se realizaron pruebas de
luminol en la residencia de los sospechosos y ampliaciones a las declaraciones de los
testigos; informes y peritajes forenses. Se concluye que, en cuanto a la autoria, hasta el
momento no se ha logrado la identificacion plena, por lo que no se ha solicitado la
aprehension de ninguna persona. Se continfia con la investigacion.

El 18 de enero de 2010, el Ministerio Publico informé:

269. El Sub-Comisario de PNC Justino Isaias Jronimo Alvarado, Jefe de la Division
Especializada en Investigacion Criminal de la Policia Nacional Civil, informé sobre lo
requerido a través del Oficio No. 060-2010 Ref. JIJA/join.Srio.DEIC, de 15 de enero 2010,
cuya parte conducente sefala:

» “....Al respecto me permito informarle que en la Delegacion DEIC con sede en el
Departamento de Chimaltenango, se iniciaron las investigaciones en relacion al
fallecimiento del sefior Fausto Leonel Otzin, mismas que se encuentran abiertas a
espera que el Fiscal del Ministerio Publico que se lleva las investigaciones de
lineamientos. Asimismo, se informa que el presente caso estd a cargo del Auxiliar
Fiscal Eduardo Calvillo de la Agencia No.3 de la Fiscalia Distrital de
Chimaltenango, con No. De expediente MPO43-2009-8591...”.

Guinea

Les massacres de manifestants par les forces de sécurité de 1'Etat

Violation alléguée: Morts en conséquence du recours a la force par les agents d’application
de la loi ou toute autre personne agissant sur autorité directe ou indirecte de 1’Etat, ne
répondant pas aux exigences de nécessité absolue et de proportionnalité

Objet de I’appel: Massacres
Caracteére de la réponse: Pas de réponse

Observations du Rapporteur Spécial: Le Rapporteur Spécial regrette que le
Gouvernement de la Guinée n’ait pas coopéré avec le mandat qui lui a été conféré par
I’ Assemblée Générale et le Conseil des droits de I’homme.

Appel urgent envoyée le 6 octobre 2009 avec le Président Rapporteur du Groupe de
Travail sur la détention arbitraire, le Président du Groupe de Travail sur les Disparitions
Forcées ou Involontaires, le Rapporteur spécial sur la promotion et la protection du droit a
la liberté d’opinion et d’expression, le Rapporteur spécial sur la torture et autres peines ou
traitements cruels, inhumains ou dégradants, la Rapporteuse spéciale chargée de la question
de la violence contre les femmes, y compris ses causes et ses conséquences, et le Groupe de
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Travail sur I’utilisation des mercenaires comme moyen de violer les droits de I’homme et
d’empécher I’exercice du droit des peuples.

270. A cet égard, nous souhaiterions attirer ’attention du Gouvernement de votre
Excellence sur les opérations de forces de sécurité guinéennes au cours des journées du 28
et 29 septembre 2009 a Conakry.

Selon les informations regues:

Le 28 septembre 2009, prés de 50 000 personnes manifestant contre une
éventuelle candidature du Capitaine Moussa Dadis Camara aux élections
présidentielles de janvier 2010 auraient défilé dans les rues et se seraient ensuite
regroupées dans un stade de Conakry a la mi-journée.

Les forces de sécurité seraient alors intervenues afin d’évacuer le stade en
utilisant des gaz lacrymogenes ainsi que leurs armes a feu. Des membres des forces
de sécurité auraient tiré en I’air mais également ouvert le feu en direction de la foule.
Certaines sources font état de la participation de mercenaires d’origine du Liberia
parmi les forces de sécurité lors la répression de la manifestation. Plus de 150
personnes auraient été tuées et plus d’un millier blessées. Plusieurs corps de
manifestants porteraient des traces de blessures multiples, causées par arme a feu et
par des armes blanches, notamment des couteaux et baionnettes.

De nombreuses femmes participant a la manifestation ou se trouvant dans la
zone auraient été arrétées par les forces de sécurité, déshabillées et soumises a des
violences sexuelles, notamment des attouchements, des viols, y compris collectifs,
aussi bien dans le stade que plus tard dans des lieux de détention.

Suite a la manifestation, pendant plusieurs heures, de nombreuses personnes,
y compris des blessés, auraient été arrétées a leur domicile, dans la rue ainsi que
dans des hopitaux. Il a été rapporté que ces personnes risquent d’étre torturées ou de
disparaitre. Certaines familles n’auraient toujours aucune nouvelle de leurs proches
qui auraient participé a la manifestation.

Plusieurs dizaines de manifestants seraient encore détenus, notamment dans
les camps militaires de Alpha Yalla Diallo et Koundara, au quartier général de la
Compagnie mobile d’intervention et de sécurité ainsi que dans un centre de
détention géré par la Gendarmerie, le PM-3. Selon les informations regues, aucune
de ces personnes détenues depuis le 28 septembre n’aurait été présentée a un juge.

Le 29 septembre 2009, dans la banlieue de Conakry, les forces de sécurité
auraient ouvert le feu sur des jeunes qui se trouvaient dans la rue causant la mort de
trois adolescents, un a Cosa et deux a Wanidara.

Des membres des forces de sécurité auraient procédé a I’enlévement de
cadavres des lieux de la manifestation ainsi que des hdpitaux et les auraient
emmenés dans des lieux inconnus. A I’hdpital Ignace Deen de Conakry, plusieurs
dizaines de corps auraient ainsi été emportés. Selon les informations regues, ces
enlévements de cadavres auraient pour objectif de dissimuler les corps des victimes.

271. Sans vouloir a ce stade nous prononcer sur les faits qui nous ont été soumis, nous
souhaiterions néanmoins intervenir auprés de votre Excellence afin de tirer au clair les
circonstances ayant provoqué les faits allégués ci-dessus et ce, conformément aux
dispositions pertinentes de la Déclaration universelle des droits de 1’homme, du Pacte
international relatif aux droits civils et politiques et de la Convention contre la torture et
autres peines ou traitements cruels, inhumains ou dégradants.

272. Nous aimerions rappeler au Gouvernement de votre Excellence les principes
fondamentaux énoncés par ’article 3 de la Déclaration universelle des droits de I”’homme et
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réitérés par I’article 6 du Pacte international relatif aux droits civils et politiques, ou il est
stipulé que tout individu a le droit a la vie et a la slreté de sa personne, que ce droit doit
étre protégé par la loi, et que nul ne peut étre arbitrairement privé de la vie.

273. Nous voudrions également rappeler au Gouvernement de votre Excellence
I’applicabilité¢ dans de telles situations des Principes de base sur le recours a la force et
l'utilisation des armes a feu par les responsables de 1'application des lois, résolution 1989/65
du 24 mai 1989 du Conseil économique et social. Ceux-ci prévoient que les responsables
de l'application des lois, dans I'accomplissement de leurs fonctions, auront recours autant
que possible a des moyens non-violents, en délimitant le recours a la force a certains cas
exceptionnels comme la légitime défense ou pour défendre des tiers contre une menace
imminente de mort ou de blessure grave. Nous souhaiterions également attirer votre
attention sur le Code de conduite pour les responsables de 1'application des lois, résolution
34/169 du 17 décembre 1979 de 1'Assemblée générale qui stipule que les responsables de
l'application des lois peuvent recourir a la force seulement lorsque cela est strictement
nécessaire et dans la mesure exigée par I'accomplissement de leurs fonctions.

274. Par ailleurs, nous prions le Gouvernement de votre Excellence de diligenter
promptement une enquéte sur les violations des droits de ’homme, incluant les déces qui
ont eu lieu le 28 et le 29 septembre 2009, commises lors de la manifestation a Conakry et
au cours des opérations des forces de sécurité qui ont eu lieu suite a celle-ci, et de traduire
les responsables en justice s’il est déterminé que les forces de sécurité ont eu recours a un
usage excessif de la force, conformément aux principes relatifs a la prévention efficace des
exécutions extrajudiciaires, résolution 1989/65 du 24 mai 1989 du Conseil économique et
social. En particulier les principes 9 a 19 obligent les Gouvernements a mener des enquétes
approfondies et impartiales dans tous les cas ou 1’on soupgonnera des exécutions
extrajudiciaires, arbitraires ou sommaires; a rendre publiques les conclusions d’enquétes; et
a veiller a ce que les personnes dont I’enquéte aura révélé qu’elles ont participé a de telles
exécutions soient traduites en justice. Des procédures et des services officiels d’enquéte
doivent étre maintenus, et les plaignants, les témoins, les personnes chargées de 1’enquéte et
leurs familles doivent étre protégés contre les violences ou tout autre forme d’intimidation.
Ces principes incluent aussi le devoir d’effectuer une autopsie adéquate, impartiale et
indépendante, afin de déterminer les causes de décés des victimes potentielles. Tant qu’une
telle autopsie n’a pas eu lieu aucune disposition ne peut étre prise au sujet de la dépouille
mortelle. La famille du défunt a également le droit d’étre avisée de la cause du décés
révélée par I’enquéte.

275. Concernant les allégations de violence faite aux femmes, nous souhaiterions rappeler
au Gouvernement de votre Excellence ’article 4 (b) de la Déclaration sur 1'élimination de la
violence a 1'égard des femmes qui précise que les Etats devraient mettre en ceuvre sans
retard, par tous les moyens appropriés, une politique visant a éliminer la violence a 1'égard
des femmes et, a cet effet, s'abstenir de tout acte de violence a 1'égard des femmes. De plus,
’article 4 (c et d) de cette méme Déclaration précise que les Etats ont le devoir d’agir avec
la diligence voulue pour prévenir les actes de violence a 1'égard des femmes, enquéter sur
ces actes et les punir conformément a la législation nationale, qu'ils soient perpétrés par
I'Etat ou par des personnes privées. Les états doivent aussi prévoir dans la législation
nationale pénale, civile, du travail ou administrative les sanctions voulues pour punir et
réparer les torts causés aux femmes soumises a la violence; les femmes victimes d'actes de
violence devraient avoir accés a l'appareil judiciaire et la législation nationale devrait
prévoir des réparations justes et efficaces du dommage subi; les Etats devraient en outre
informer les femmes de leur droit a obtenir réparation par le biais de ces mécanismes.

276. Pour ce qui a trait aux allégations de la détention continue de manifestants, nous
faisons appel au Gouvernement de votre Excellence afin que les droits des personnes
détenues soient respectés et qu’elles ne soient pas privées arbitrairement de leur liberté et
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d’un proces équitable. Ces droits sont protégés par les articles 9 et 10 de la Déclaration
universelle des droits de I’homme, ainsi que les articles 9 et 14 du Pacte international relatif
aux droits civils et politiques.

277. Concernant les allégations de répression de la manifestation, nous souhaiterions
rappeler au Gouvernement de votre Excellence les normes et principes fondamentaux
pertinents énoncés a l'article 19 de la Déclaration universelle des droits de 'homme, et
réitérés a l'article 19 du Pacte international relatif aux droits civils et politiques, qui
précisent que: “Tout individu a droit a la liberté d'opinion et d'expression, ce qui implique
le droit de ne pas étre inquiété pour ses opinions et celui de chercher, de recevoir et de
répandre, sans considérations de frontiéres, les informations et les idées par quelque moyen
d'expression que ce soit”.

278. En plus, nous souhaiterions également appeler le Gouvernement de votre Excellence
a prendre toutes les mesures nécessaires pour s'assurer que le droit de réunion pacifique tel
qu'énoncé a l'article 21 du Pacte international relatif aux droits civils et politiques, qui
prévoit que : “Le droit de réunion pacifique est reconnu. L'exercice de ce droit ne peut faire
l'objet que des seules restrictions imposées conformément a la loi et qui sont nécessaires
dans une société démocratique, dans l'intérét de la sécurité nationale, de la sGreté publique,
de l'ordre public ou pour protéger la santé ou la moralité publiques, ou les droits et les
libertés d'autrui” soit respecté.

279. En outre, nous rappelons au Gouvernement de votre Excellence la Déclaration des
Nations Unies sur la protection de toutes les personnes contre les disparitions forcées qui
détermine la protection nécessaire de la part de I’Etat, y compris: I’article 2 (aucun Etat ne
doit commettre, autoriser ou tolérer des actes conduisant a des disparitions forcées);
I’article 3 (tout Etat prend des mesures législatives, administratives, judiciaires et autres
mesures efficaces pour prévenir et éliminer les actes conduisant a des disparitions forcées,
sur tout le territoire relevant de sa juridiction); article 6 (aucun ordre ou instruction émanant
d’une autorité publique, civile, militaire ou autre ne peut étre invoqué pour justifier une
disparition forcée); I’article 7 (aucune circonstance quelle qu’elle soit, qu’il s’agisse d’une
menace de guerre, d’une guerre, d’instabilité politique intérieure ou de toute autre situation
d’exception, ne peut étre invoquée pour justifier des disparitions forcées); ’article 9 (le
droit a un recours judiciaire rapide et efficace, pour déterminer I’endroit ou se trouve une
personne privée de liberté); I’article 10 (le droit a 1’accés des autorités nationales
compétentes a toutes les places de détention; le droit d’étre gardé dans des lieux de
détention officiellement reconnus, et étre déféré a une autorité judiciaire, conformément a
la 1égislation nationale, peu aprés son arrestation; le droit aux informations exactes sur la
détention de ces personnes et sur le lieu ou elles se trouvent, rapidement communiquées aux
membres de leur famille, & leur avocat ou a toute personne 1égitimement fondée a connaitre
ces informations ; le droit au registre officiel de toutes les personnes privées de liberté, tenu
a jour dans tout lieu de détention.).

280. Le Rapporteur spécial sur les exécutions extrajudiciaires, sommaires ou arbitraires
souhaiterait réitérer sa disponibilité a visiter la Guinée. A cet effet, il souhaite se référer a
I’échange de lettres qu’il a eu avec le Gouvernement de votre Excellence en 2007,
notamment a I’accord de principe du Gouvernement de votre Excellence au sujet de la
tenue d’une telle visite.

281. Nous demandons instamment au Gouvernement de votre Excellence de prendre
toutes les mesures nécessaires pour garantir que les droits et libertés des personnes qui
seraient victimes des allégations susmentionnées soient respectés et que toute personne
coupable des violations alléguées soit tenue responsable. Nous demandons également que
votre Gouvernement adopte des mesures efficaces afin d’empécher que ces actes se
reproduisent.
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282. 1l est de notre responsabilité, en vertu des mandats qui nous ont été confiés par le
Conseil des droits de ’homme, de solliciter votre coopération pour tirer au clair les cas qui
ont été portés a notre attention. Etant dans I’obligation de faire rapport de ces cas au
Conseil des droits de ’homme, nous serions reconnaissants au Gouvernement de votre
Excellence de ses observations sur les points suivants :

1. Les faits tels que relatés dans le résumé du cas sont-ils exacts? Si tel n’est pas
le cas, quelles enquétes ont été menées pour conclure a leur réfutation ?

2. Combien de personnes auraient été tuées et blessées lors de la manifestation
du 28 septembre 2009 ainsi que pendant les opérations des forces de sécurité au
cours des jours suivants ?

3. Combien d’incidents d’agression physique et sexuelle auraient été perpétrés
contre des femmes ou fillettes durant les manifestations ou au cours des jours
suivants, et quelles mesures ont été prises contre les responsables ? Quelles mesures
ont été prises pour prendre en charge les victimes ?

4, Quelles sont les branches des forces de sécurité impliquées au cours de ces
évenements? Quels ordres ou instructions avaient-elles regu, notamment quant a
I’usage de la force ? Est-ce que des éléments étrangers ont participé aux cotés des
forces de sécurité guinéennes a ces événements ?

5. Quelles mesures ont été adoptées et mises en ceuvre par les autorités afin
d’identifier les victimes et notifier leurs proches de leur décés?

6. Veuillez fournir toute information, et éventuellement tout résultat des
enquétes menées, investigations judiciaires et autres menées en relation avec les
faits. Si de telles enquétes n’ont pas été menées, veuillez expliquer pourquoi.

7. Si les allégations sont avérées, veuillez fournir toute information sur les
poursuites et procédures engagées contre les auteurs ou responsables des violations.

Honduras

Muerte de Pedro Mandiel y desaparicion forzada deGerson Evelar Vilches
Almendares

Violacion alegada: Muertes producidas por ataques u homicidios por parte de fuerzas de
seguridad del Estado, o grupos paramilitares, escuadrones de la muerte, u otras fuerzas
privadas que cooperan con o son tolerados por el Estado

Persona objeto del llamamiento: 2 hombres
Caracter de la respuesta: No se recibié ninguna respuesta

Observaciones del Relator Especial: El Relator Especial lamenta que el Gobierno de
Honduras no haya cooperado con el mandato otorgado al Relator Especial por la Asamblea
General y la Comision de Derechos Humanos.

Llamamiento urgente del 28 de julio de 2009, mandado con el Presidente del Grupo de
Trabajo sobre las desapariciones forzadas o involuntarias, y el Relator Especial sobre la
tortura y otros tratos o penas crueles, inhumanos o degradantes.

283. En este contexto, quisiéramos sefialar a la atencion urgente del Gobierno de su
Excelencia la informacion que hemos recibido en relacion con la tortura y muerte del Sr.
Pedro Mandiel asi como de la desaparicion forzada del Sr. Gerson Evelar Vilches
Almendares.
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284. Se ha informado que el Sr. Pedro Mandiel, uno de los simpatizantes del presidente
Zelaya que trataba de llegar a la frontera con Nicaragua para expresarle su apoyo, habria
sido detenido la noche del 24 de julio de 2009 por agentes de la policia por presunto
incumplimiento del toque de queda. Seglin la informacion recibida, existirian testigos que
habrian presenciado como el Sr. Mandiel era introducido en un automoévil de la policia.
Asimismo, se informé que, alrededor de las 9 horas del dia siguiente, su cuerpo fue
encontrado sin vida a unos doscientos metros de un retén policial y militar situado a la
altura del desvio a Alacuca, en la carretera que conduce a la frontera de Las Manos. La
informacion recibida también sefiala que su cuerpo tendria signos de tortura.

285. Ademas, se ha informado que el Sr. Vilches Almendares habria sido detenido el
mismo dia y bajo las mismas circunstancias. Segun la informacion recibida, en los registros
policiales constaria que el Sr. Vilches Almendares habria sido detenido y liberado esa
misma noche. Sin embargo, su destino y paradero continiian desconocidos.

286. Sin que ello implique, en modo alguno, una conclusiéon sobre los hechos, nos
permitimos recordar al Gobierno de Su Excelencia los principios fundamentales
consagrados en la Declaracion Universal de los Derechos Humanos, el Pacto Internacional
de Derechos Civiles y Politicos, la Declaracion sobre la Proteccion de todas las Personas
contra la Tortura y Otros Tratos o Penas Crueles, Inhumanos o Degradantes y la
Convencion contra la Tortura.

287. En este contexto, nos gustaria llamar la atencion de su Gobierno al parrafo 1 de la
Resolucion del Consejo de Derechos Humanos 8/8, la cual “Condena todas las formas de
tortura y otros tratos o penas crueles, inhumanos o degradantes, que estin y seguiran
estando prohibidos en todo momento y en todo lugar y que, por lo tanto, no pueden
justificarse nunca, y exhorta a todos los gobiernos a que respeten plenamente la prohibicién
de la tortura y otros tratos o penas crueles, inhumanos o degradantes.

288. Quisiéramos recordar al Gobierno de su Excelencia el articulo 13 de la Convencién
sobre la Tortura, el cual sefiala que “todo Estado Parte velara por que toda persona que
alegue haber sido sometida a tortura en cualquier territorio bajo su jurisdiccion tenga
derecho a presentar una queja y a que su caso sea pronta e imparcialmente examinado por
sus autoridades competentes. Se tomaran medidas para asegurar que quien presente la queja
y los testigos estén protegidos contra malos tratos o intimidacién como consecuencia de la
queja o del testimonio prestado.” En este contexto, quisiéramos también recordar al
Gobierno de su Excelencia el parrafo 6 (b) y (e¢) de la Resolucion 8/8 del Consejo de
Derechos Humanos, aprobada en Junio de 2008, el cual insta a los Estados a que “adopten
medidas constantes, decididas y eficaces para que toda denuncia de torturas o de otros
tratos o penas crueles inhumanos o degradantes sea examinada rapida e imparcialmente por
la autoridad nacional competente, para que las personas que fomente, ordenen, toleren o
cometan actos de tortura sean declaradas responsables y sancionadas severamente,
incluidos los funcionarios a cargo del lugar de detencion en que haya tenido lugar el acto
prohibido [...], y que “velen por que las victimas de la tortura o de otros tratos o penas
crueles, inhumanos o degradantes obtengan reparacion y reciban una indemnizacion justa y
adecuada, asi como servicios sociales y médicos apropiados de rehabilitacion, y, a este
respecto, alienta la creacion de centros de rehabilitacion para las victimas de la tortura”.

289. Deseamos también llamar la atencion del Gobierno de Su Excelencia sobre las
normas fundamentales enunciadas en la Declaracion Universal de Derechos Humanos y el
Pacto Internacional de Derechos Civiles y Politicos. Los articulos 3 y 6 de estos
instrumentos garantizan a todo individuo los derechos a la vida y a la seguridad de su
persona y disponen que este derecho sea protegido por la ley y que nadie sea
arbitrariamente privado de su vida. Ademds, segun los articulos 2 y 10, los Estados se
comprometen a respetar y a garantizar el derecho de toda persona privada de libertad a ser
tratada humanamente y con el respeto debido a la dignidad inherente al ser humano.
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290. Asimismo, quisiéramos llamar la atencion del Gobierno de su Excelencia sobre los
Principios relativos a una eficaz prevencion e investigacion de las ejecuciones extralegales,
arbitrarias o sumarias, resolucion 1989/65 de 24 de mayo de 1989 del Consejo Econdémico
y Social que son particularmente significativos con respecto a las denuncias mencionadas
precedentemente. En particular, los principios 9 a 19 obligan a los Gobiernos a proceder a
una investigacion exhaustiva, inmediata e imparcial de todos los casos en que haya
sospecha de ejecuciones extralegales, arbitrarias o sumarias, incluyendo una autopsia
adecuada; a publicar en un informe las conclusiones de estas investigaciones; y a velar por
que sean juzgadas las personas que la investigacion haya identificado como participantes en
tales ejecuciones en cualquier territorio bajo su jurisdiccion.

291. Asimismo, quisiéramos recordar al Gobierno de Su Excelencia la Declaracion sobre
la proteccion de todas las personas contra las desapariciones forzadas, la cual establece
disposiciones para garantizar la proteccion de las personas, incluyendo:

* articulo 2 (ningin Estado cometera, autorizara ni tolerara las desapariciones
forzadas);

« articulo 3 (obligacion de tomar medidas legislativas, administrativas, judiciales y
otras medidas eficaces para prevenir o erradicar los actos de desapariciones
forzadas);

* articulo 6 (ninguna orden o instruccién de una autoridad publica, sea ésta civil,
militar o de otra indole, puede ser invocada para justificar una desaparicion forzada);

« articulo 7 (ninguna circunstancia, cualquiera que sea, ya se trate de amenaza de
guerra, estado de guerra, inestabilidad politica interna o cualquier otro estado de
excepcion, puede ser invocada para justificar las desapariciones forzadas);

* articulo 9 (el derecho a un recurso judicial rapido y eficaz, como medio para
determinar el paradero de las personas privadas de libertad);

« articulo 10 (toda persona privada de libertad debera ser mantenida en lugares de
detencion oficialmente reconocidos y, con arreglo a la legislacion nacional,
presentada sin demora ante una autoridad judicial luego de la aprehension);

« articulo 12 (obligacion de establecer normas que permitan designar a los agentes del
gobierno habilitados para ordenar privaciones de libertad, fijen las condiciones en
las cuales tales ordenes pueden ser dadas, y prevean las penas de que se haran
pasibles los agentes del gobierno que se nieguen sin fundamento legal a
proporcionar informacion sobre una privacion de libertad)

292. Quisiéramos instar al Gobierno de su Excelencia a que se lleven a cabo las
investigaciones pertinentes para esclarecer la suerte y el paradero del Sr. Vilches
Almendares y las circunstancias de la muerte del Sr. Mandiel, e investigar, procesar ¢
imponer las sanciones adecuadas a los responsables. Asimismo, quisiéramos instarle a
adoptar las medidas efectivas para evitar que tales hechos, de haber ocurrido, se repitan.

293. Teniendo en cuenta la urgencia del caso, agradeceriamos recibir del Gobierno de su
Excelencia informacion acerca de las acciones emprendidas para proteger los derechos del
Sr. Vilches Almendares.

294. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por el Consejo de Derechos Humanos, intentar clarificar los hechos llevados a nuestra
atencion. En este sentido, estariamos muy agradecidos de tener su cooperacion y sus
observaciones sobre los asuntos siguientes, siempre y cuando sean aplicables a los casos en
cuestion:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas?
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2. (Fue presentada alguna queja?

3. Por favor, proporcione informacion detallada sobre las investigaciones
iniciadas en relacion con los casos, incluyendo los resultados de los examenes
médicos llevados a cabo en el caso del Sr. Mandiel. Si éstas no hubieran tenido lugar
0 no hubieran sido concluidas, le rogamos que explique el por qué.

4. Por favor, proporcione informacioén detallada sobre las diligencias judiciales
y administrativas practicadas. ;Han sido adoptadas sanciones de caracter penal o
disciplinario contra los presuntos culpables?

5. Por favor, indique si las victimas o sus familiares obtuvieron algin tipo de
compensacion a modo de indemnizacion.

295. Garantizamos que la respuesta del Gobierno de su Excelencia a cada una de estas
preguntas sera incluida en los informes que presentaremos a la atencion del Consejo de
Derechos Humanos para que la examine.

Honduras: Muertes causadas por excesivo uso de la fuerza por parte de fuerzas de
seguridad durante manifestaciones

Violacion alegada: Muertes como consecuencia del uso de la fuerza por parte de fuerzas de
seguridad o personas que actian bajo la directa o indirecta autoridad del Estado, cuando el
uso de la fuerza es incompatible con los criterios de absoluta necesidad y proporcionalidad

Persona objeto del llamamiento: 2 hombres, 3 desconocidos
Caracter de la respuesta: No se recibié ninguna respuesta

Observaciones del Relator Especial: El Relator Especial lamenta que el Gobierno de
Honduras no haya cooperado con el mandato otorgado al Relator Especial por la Asamblea
General y la Comision de Derechos Humanos.

Llamamiento urgente del 30 de septiembre de 2009, mandado con el Presidente Relator
del Grupo de Trabajo sobre la Detencion Arbitraria, el Presidente Relator del Grupo de
Trabajo sobre las Desapariciones Forzadas o Involuntarias, el Relator Especial sobre la
promocion del derecho a la libertad de opinioén y de expresion, el Relator Especial sobre la
tortura y otros tratos o penas crueles, inhumanos o degradantes, y la Relatora Especial sobre
la situacion de los defensores de derechos humanos.

296. En este contexto, quisiéramos sefialar a la atencion urgente del Gobierno de su
Excelencia la informacion que hemos recibido en relacion con la situacion descrita a
continuacion.

Segun las informaciones recibidas:

Decenas de personas que se manifestaban ante la Embajada de Brasil en
Tegucigalpa en favor de la restitucion en el poder del presidente destituido Manuel
Zelaya, habrian sido detenidas desde que éste regreso al pais el 21 de septiembre de
2009. Se afirma que elementos policiales habrian recurrido a un uso excesivo de la
fuerza en la disolucion de las manifestaciones callejeras en favor del presidente
Zelaya y en la detencion a gran escala de los manifestantes. A algunos manifestantes
los elementos policiales les habrian golpeado e incluso habrian sido victimas de
disparos. Otros habrian sido conducidos a centros de detencion no autorizados, sin
contar con ningun registro de su detencion. Aunque la mayoria habrian sido ya
liberados, otros permanecen en detencion.

Asimismo, se ha recibido informacion de que cinco personas habrian
resultado muertas en los disturbios politicos que han tenido lugar desde el 21 de
septiembre. El 22 de septiembre José Jacobo Euceda Perdomo, de 18 afios resultaba
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muerto por disparos de la policia en San Pedro Sula. Las cuatro otras personas
habrian muerto en Tegucigalpa, incluyendo al Sr. Francisco Alvarado, de
aproximadamente 65 afios de edad, quien habria muerto a consecuencia de heridas
de bala recibidas durante una manifestacion en favor del presidente Zelaya.

Se informa también que el 22 de septiembre de 2009, agentes policiales
arrojaron botes de gas lacrimégeno al interior de la sede del Comité de Familiares de
Detenidos Desaparecidos en Honduras (COFADEH) en el Barrio La Plazuela de
Tegucigalpa, donde se encontraba un centenar de participantes en las
manifestaciones dando su testimonio sobre la represion de las manifestaciones frente
a la Embajada.

Ante esta situacion, se ha expresado seria preocupacion por la seguridad de
los miembros de COFADEH y de otras organizaciones defensoras de los derechos
humanos.

Asimismo, se ha tenido conocimiento del establecimiento del estado de sitio
en todo el territorio nacional, suspendiéndose las garantias constitucionales de
libertad de expresion, libertad de circulacion y el derecho a reunion durante 45 dias
(consagradas en los articulos 69, 72, 81 y 84 de la Constitucion Politica,
respectivamente). La suspension de estos derechos fue aprobada por decreto
ejecutivo de fecha 22 de septiembre de 2009, publicado el 26 de septiembre de 2009
en el Diario Oficial La Gaceta. Segiin el texto de dicho decreto ejecutivo, la
Comision Nacional de Telecomunicaciones (CONATEL), a través de la Policia
Nacional y de las fuerzas armadas, queda autorizada a suspender cualquier
radioemisora, canal de television o sistema de cable que no ajuste su programacion a
sus disposiciones.

Estas medidas habrian sido justificadas sobre la base de que “determinados
medios de comunicacion social, hablados y televisados, estan utilizando sus
frecuencias autorizadas para generar odio y violencia contra el Estado, perturbando
la tranquilidad nacional, llamando a la insurreccién popular, y dafiando
sicoldgicamente a su auditorio”. Es asi que se ordena a las Fuerzas Armadas que
apoyen “conjunta o separadamente, cuando la situacion asi lo requiera, a la Policia
Nacional, debiendo poner en ejecucion los planes necesarios para el orden y la
seguridad publica”. El decreto ejecutivo autoriza la represion de “toda reunion
publica no autorizada por las autoridades policiales y militares”.

Este decreto ejecutivo es especialmente preocupante, ya que varias estaciones
de radio y television han interrumpido sus transmisiones ordinarias desde el regreso
de Zelaya. Se ha tenido conocimiento del posible cierre de “Radio Progreso”, en el
centro de la ciudad de El Progreso, al norte del pais, la cual tiene una trayectoria de
53 afios de funcionamiento. Ademas, Canal 36 y las sefiales de Radio Globo han
sido objeto de interrupcion casi constante.

En este contexto, se afirma que el 21 de septiembre de 2009, a alrededor de
las 5:30 de la mafana, la seial de Canal 36 habria sido interrumpida mediante cortes
de electricidad en sus instalaciones y en el sitio donde se ubican los transmisores.
También, la sefial de Radio Globo habria sido interrumpida constantemente con
interferencias eléctricas, en tanto que la sefial del programa televisivo “Hable como
Habla” habria sido bloqueada en su emision del mediodia. El 28 de septiembre
habrian sido cerradas Radio Globo y Canal 36.

Esta informaciéon preocupa de manera particular, teniendo en cuenta el
aumento de denuncias de ataques, agresiones e intimidacion contra periodistas en
Honduras, incluyendo la destruccién de sus equipos de trabajo. La libertad de
expresion es un derecho fundamental que no permite excepciones ni restricciones,
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por lo que se hace un llamado a las autoridades para que garanticen el libre
ejercicio del derecho a la libertad de opinioén y expresion, instandoles ademas a
adoptar las medidas pertinentes para asegurar la integridad fisica y moral de las
personas que, por su profesion, estan particularmente vinculadas a la libertad de
opinion y expresion y la libertad de reunion.

297. Sin implicar, de antemano, una conclusion sobre los hechos, quisiéramos llamar la
atencion del Gobierno de Su Excelencia sobre las normas fundamentales enunciadas en la
Declaracion Universal de Derechos Humanos y el Pacto Internacional de Derechos Civiles
y Politicos. Los articulos 3 y 6 de estos instrumentos garantizan a todo individuo los
derechos a la vida y a la seguridad de su persona y disponen que este derecho sea protegido
por la ley y que nadie sea arbitrariamente privado de su vida.

298. Asimismo, nos gustaria llamar la atencion del Gobierno de Su Excelencia sobre el
Codigo de conducta para funcionarios encargados de hacer cumplir la ley, resolucion
34/169 de 17 de diciembre de 1979 de la Asamblea General. En particular, el articulo 3
establece que los funcionarios encargados de hacer cumplir la ley podran usar la fuerza sélo
cuando sea estrictamente necesario y en la medida en que lo requiera el desempeiio de sus
tareas. En este mismo sentido, nos gustaria referirnos también a los Principios basicos sobre
el empleo de la fuerza y de armas de fuego por los funcionarios encargados de hacer
cumplir la ley, adoptados por el Octavo Congreso de las Naciones Unidas sobre Prevencion
del Delito y Tratamiento del Delincuente, La Habana, 27 de agosto a 7 de septiembre de
1990. Dichos principios establecen que los funcionarios encargados de hacer cumplir la ley,
en el desempefio de sus funciones, utilizaran en la medida de lo posible medios no violentos
y delimitaran el empleo de la fuerza a determinados casos excepcionales, incluidos los de
defensa propia o de otras personas en caso de peligro inminente de muerte o lesiones
graves.

299. Nos gustaria referirnos también a los Principios relativos a una eficaz prevencion e
investigacion de las ejecuciones extralegales, arbitrarias o sumarias, resolucion 1989/65 de
24 de mayo de 1989 del Consejo Econdmico y Social. En particular, los principios 9 a 19
obligan a los Gobiernos a proceder a una investigacion exhaustiva, inmediata e imparcial de
todos los casos en que haya sospecha de ejecuciones extralegales, arbitrarias o sumarias; a
publicar en un informe las conclusiones de estas investigaciones; y a velar por que sean
juzgadas las personas que la investigacion haya identificado como participantes en tales
ejecuciones, en cualquier territorio bajo su jurisdiccion.

300. Ademas sin pretender pronunciarnos con antelacion sobre el caracter arbitrario o no
de las detenciones arriba mencionadas, nos permitimos hacer un llamamiento a las
autoridades para adoptar todas las medidas necesarias para asegurar que los derechos de
estas personas a no ser arbitrariamente detenidas y a un juicio justo ante un tribunal
independiente e imparcial sean protegidos, de conformidad con los articulos 9 y 10 de la
Declaracion Universal de los Derechos Humanos y con los articulos 9 y 14 del Pacto
Internacional de Derechos Civiles y Politicos.

301. En este contexto, deseamos llamar la atencidon del Gobierno de su Excelencia sobre
las normas fundamentales enunciadas en la Declaracion de las Naciones Unidas sobre el
derecho y el deber de los individuos, los grupos y las instituciones de promover y proteger
los derechos humanos y las libertades fundamentales universalmente reconocidas y en
particular los articulos 1 y 2. Estos establecen, respectivamente, que toda persona tiene
derecho, individual o colectivamente, a promover y procurar la proteccion y realizacion de
los derechos humanos y las libertades fundamentales en los planos nacional e internacional
y que es la responsabilidad primordial y el deber de todos los Estados de proteger,
promover y hacer efectivos todos los derechos humanos, adoptando las medidas necesarias
para crear las condiciones sociales, econdmicas, politicas y de otra indole, asi como las
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garantias juridicas requeridas para que toda persona sometida a su jurisdiccion, individual o
colectivamente, pueda disfrutar en la practica todos esos derechos y libertades.

302. Ademas, quisiéramos referirnos a los articulos siguientes:

el articulo 9, parrafo 3, apartado c), establece que toda persona tiene derecho,
individual o colectivamente, entre otras cosas, a ofrecer y prestar asistencia letrada
profesional u otro asesoramiento y asistencia pertinentes para defender los derechos
humanos y las libertades fundamentales.

el articulo 12, parrafos 2 y 3, estipula que el Estado garantizara la proteccion, por las
autoridades competentes, de toda persona, individual o colectivamente, frente a toda
violencia, amenaza, represalia, discriminacion, negativa de hecho o de derecho,
presion o cualquier otra accion arbitraria resultante del ejercicio legitimo de los
derechos mencionados en la presente Declaracion. A este respecto, toda persona
tiene derecho, individual o colectivamente, a una proteccion eficaz de las leyes
nacionales al reaccionar u oponerse, por medios pacificos, a actividades y actos, con
inclusion de las omisiones, imputables a los Estados que causen violaciones de los
derechos humanos y las libertades fundamentales, asi como a actos de violencia
perpetrados por grupos o particulares que afecten el disfrute de los derechos
humanos y las libertades fundamentales.

303. Ademas, nos permitimos hacer un llamamiento urgente al Gobierno de Su
Excelencia para que adopte las medidas necesarias para asegurar que el derecho a la
libertad de opinidn y de expresion sea respetado, de acuerdo con los principios enunciados
en el articulo 19 de la Declaracion Universal de los Derechos Humanos y reiterados en el
articulo 19 del Pacto Internacional de Derechos Civiles y Politicos: “Nadie podra ser
molestado a causa de sus opiniones. Toda persona tiene derecho a la libertad de expresion;
este derecho comprende la libertad de buscar, recibir y difundir informaciones e ideas de
toda indole, sin consideracion de fronteras, ya sea oralmente, por escrito o en forma
impresa o artistica, o por cualquier otro procedimiento de su eleccion”.

304. Deseariamos hacer un llamamiento al Gobierno de Su Excelencia para que adopte
las medidas necesarias para el respeto del derecho de reunion pacifica de acuerdo con los
principios enunciados en el articulo 21 del Pacto Internacional de los Derechos Civiles y
Politicos: “Se reconoce el derecho de reunion pacifica. El ejercicio de tal derecho sélo
podra estar sujeto a las restricciones previstas por la ley que sean necesarias en una
sociedad democratica, en interés de la seguridad nacional, de la seguridad publica o del
orden publico, o para proteger la salud o la moral publicas o los derechos y libertades de los
demas.

305. Asimismo, con relacion a los ataques contra la COFADEH, nos gustaria hacer
referencia a la resolucion 2005/9 mediante la cual la Comision de Derechos Humanos inst6
a los gobiernos a que se abstuvieran de todo acto de intimidacion o represalia contra:
quienes traten de cooperar o hayan cooperado con representantes de los 6rganos de defensa
de los derechos humanos de las Naciones Unidas y sus organos de derechos humanos,
hayan prestado testimonio ante ellos o les hayan proporcionado informacion; quienes
recurran o hayan recurrido a los procedimientos establecidos bajo los auspicios de las
Naciones Unidas para la proteccion de los derechos humanos y las libertades
fundamentales, y todos los que les hayan prestado asistencia juridica a tal fin; quienes
presenten o hayan presentado comunicaciones con arreglo a los procedimientos
establecidos en los instrumentos de derechos humanos y los familiares de victimas de
violaciones a los derechos humanos. Ademas, la Comision pidié a todos los representantes
de los organos de derechos humanos de las Naciones Unidas y a los 6rganos creados en
virtud de tratados encargados de supervisar la observancia de los derechos humanos que
sigan adoptando medidas urgentes, de conformidad con sus mandatos, para tratar de
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impedir que se produzcan intimidaciones o represalias y que se obstaculice de cualquier
forma el recurso a los procedimientos de derechos humanos de las Naciones Unidas.

306. Ademas, quisiéramos referirnos a la resolucion 7/12, aprobada sin votacion, del
Consejo de Derechos Humanos por la que éste inst6 a los Estados a que adopten medidas
para proteger a los testigos de desapariciones forzadas o involuntarias, a los defensores de
los derechos humanos que luchan contra las desapariciones forzadas y a los abogados y a
las familias de las personas desaparecidas contra todo acto de intimidacion o contra los
malos tratos de que pudieran ser objeto.

307. Quisiéramos instar al Gobierno de su Excelencia a que adopte todas las medidas
necesarias para proteger los derechos y las libertades de las personas mencionadas e
investigar, procesar e imponer las sanciones adecuadas a cualquier persona responsable de
las violaciones alegadas. Quisiéramos asimismo instarle a que tome las medidas efectivas
para evitar que tales hechos, de haber ocurrido, se repitan.

308. Teniendo en cuenta la urgencia del caso, agradeceriamos recibir del Gobierno de su
Excelencia una respuesta sobre las acciones emprendidas para proteger los derechos de las
personas anteriormente mencionadas.

309. Es nuestra responsabilidad, de acuerdo con los mandatos que nos han sido otorgados
por el Consejo de Derechos Humanos, intentar clarificar los hechos llevados a nuestra
atencion. En este sentido, estariamos muy agradecidos de tener su cooperacion y sus
observaciones sobre los asuntos siguientes, siempre y cuando sean aplicables al caso en
cuestion:

1. (Son exactos los hechos a los que se refieren las alegaciones presentadas?
2. (Fue presentada alguna queja?
3. Por favor, proporcione informacion detallada sobre las investigaciones

iniciadas en relacién con estos casos, incluyendo los resultados de los examenes
médicos llevados a cabo. Si éstas no hubieran tenido lugar o no hubieran sido
concluidas, le rogamos que explique el por qué.

4. Por favor, proporcione informacion sobre las instrucciones que tengan las
fuerzas de seguridad sobre el empleo de la fuerza durante manifestaciones.

5. Por favor, proporcione informacion detallada sobre las diligencias judiciales
y administrativas practicadas. ;jHan sido adoptadas sanciones de caracter penal o
disciplinario contra los presuntos culpables?

6. Por favor, proporcione los detalles sobre como las acciones emprendidas por
los agentes publicos respecto de este caso son compatibles con las normas y
principios internacionales del derecho a la libertad de opinion y de expresion y el
correspondiente derecho de reunidn pacifica y asociacion.

7. Por favor, proporcione informacion sobre si el decreto ejecutivo que
suspende las garantias constitucionales es estrictamente necesario por las exigencias
de la situacion y es compatible con las restricciones permisibles en virtud del
derecho internacional de los derechos humanos.

India

Killings of Khukuli Khatun and Tutul Seikh by the Border Security Forces

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality
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Subject(s) of appeal: 1 male, 1 female
Character of reply: Largely satisfactory response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the
response of the Government of India with respect to the deaths of Khukuli Khatun and
Tutul Seikh. He looks forward to receiving the outcome of the investigation into their
deaths, and the details of any prosecutions that result.

Allegation letter dated 3 April 2009.

310. In this connection, I would like to bring to your Government’s attention information
I have received concerning the alleged killing of Ms. Khukuli Khatun and Mr. Tutul Seikh
by members of the Border Security Forces (BSF) in West Bengal.

According to information received:

On 19 November 2008, at about 3:30 p.m., Ms. Khukuli Khatun, a.k.a.
Kakali, was shot in the stomach at point blank range by a BSF officer in front of her
family’s home. She was trying to help her mother and sister, who were allegedly
being beaten by two BSF officers of the 42nd Battalion, Company F, because they
tried to stop two BSF officers from beating another young man (the names of these
persons are on record with me). The BSF prevented the villagers from taking Ms.
Khukuli Khatun to the hospital immediately. She was taken to Chapra Block
Primary Health Centre after the BSF left and from there transferred to Shaktinagar
District Hospita, but died of her injuries at 6:00 p.m. Kotwali Police Station
(Krishnanagar) registered an unnatural death case (no. 613/2008) and on 20
November 2008, a post-mortem examination was conducted. Ms. Khukuli Khatun’s
family also lodged a complaint under section 302 of Indian Penal Code and 25/27 of
the Arms Act. Chapra Police Station registered the case and a BSF officer (his name
is on record with me) was reportedly suspended from his duties in connection with
the investigation.

Mr. Tutul Seikh, aged about 18 and resident of Katlamary Ramnagar para,
was found dead by Raninagar police station officers on 2 January 2009, at around
5:00 a.m. in a paddy field. The previous evening, the police station had been
informed that BSF had fired at 20-25 persons who were allegedly trying to smuggle
cattle through the Indo-Bangladesh border. BSF reported that they were attacked by
the smugglers. This version has been contested by witnesses of the events.
Raninagar Police station opened an unnatural death case (no. 1/09). A post-mortem
examination was conducted on 2 January 2009, but the results have not been
disclosed. It is alleged that the bullet injury would show that the shot was fired at
close range.

311. While I do not wish to prejudge the accuracy of these allegations, I would like to
refer your Government to the relevant principles of international law. The International
Covenant on Civil and Political Rights (ICCPR), to which India is a party, provides that
every individual has the right to life and security of the person, that this right shall be
protected by law and that no one shall be arbitrarily deprived of his or her life (Article 6).

312. In its General Comment on Article 6, the Human Rights Committee has observed
“that States parties should take measures not only to prevent and punish deprivation of life
by criminal acts, but also to prevent arbitrary killing by their own security forces. The
deprivation of life by the authorities of the State is a matter of the utmost gravity. Therefore,
the law must strictly control and limit the circumstances in which a person may be deprived
of his life by such authorities.”
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313. 1 would also note the relevance in these cases of the UN Basic Principles on the Use
of Force and Firearms by Law Officials. Principle 4 provides that, “Law enforcement
officials, in carrying out their duty, shall, as far as possible, apply non-violent means before
resorting to the use of force and firearms.” Furthermore, Principle 5 provides that,
“[w]henever the use of force and firearms is unavoidable law enforcement officials shall,
(a) Exercise restraint in such use and act in proportion to the seriousness of the offence and
the legitimate object to be achieved; (b) Minimize damage and injury, and respect and
preserve human life; (c) Ensure that assistance and medical aid are rendered to any injured
or affected persons at the earliest possible moment [...].” Besides, Article 3 of the Code of
Conduct for Law Enforcement Officials provides that law enforcement officials may use
force only when strictly necessary and to the extent required for the performance of their
duty.

314. 1 would further like to remind your Excellency’s Government of the principle
whereby there must be a “thorough, prompt and impartial investigation of all suspected
cases of extra-legal, arbitrary and summary executions, including cases where complaints
by relatives or other reliable reports suggest unnatural death” (Principle 9 of the Principles
on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions).

315. Finally, I would like to stress that families of the deceased should be informed about
the investigation and the findings of the investigation should be made public (Prevention
and Investigation Principles, Principles 16 and 17). Moreover, the families and dependents
of victims of extra-legal, arbitrary or summary executions shall be entitled to fair and
adequate compensation within a reasonable period of time (Prevention and Investigation
Principles, Principle 20).

316. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all such cases brought to my attention. Since I am expected to
report on these cases to the Human Rights Council I would be grateful for your cooperation
and your observations on the following matters:

1. Are the facts alleged in the above summaries of the cases accurate? Please
refer to the status or results of any police, medical, or military investigation, or
judicial or other inquiries carried out in relation to the alleged incidents.

2. Please provide the details of any disciplinary measures imposed on, and
criminal prosecutions against, members of the Border Security Forces involved, as
perpetrators or responsible commanders, in the deaths of Ms. Khukuli Khatun and
Mr. Tutul Seikh.

3. Please state whether any compensation has been, or is intended to be,
provided to the families of Ms. Khukuli Khatun and Mr. Tutul Seikh.

4, I recall my communications dated 2 May 2008, 29 July 2008 and 16
September 2008 seeking information on a total of ten cases of allegedly arbitrary
killing by BSF officers. As of to date, they have regrettably remained without a
reply. I would like to express my continued interest in receiving a response to the
questions posed in those letters and in being updated on the progress of the
investigations into the killings alleged in them.

Response from the Government of India dated 31 July 2009

317. The permanent mission of India to the office of the United Nations and other
international organisations in Geneva presents its compliments to the High Commissioner
for Human Rights and with reference to communication IND 6/2009 dated 3 April 2009
signed by Mr Philip Alston, the Special Rapporteur on extrajudicial, summary or arbitrary
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executions, has the honour to inform that the Government of India has examined
communications and found the allegations to be inaccurate and unfounded.

318. Mr Tukul Seikh was part of a group of 20-25 cattle smugglers who were trying to
smuggle some cattle at about 0430 hours on 2 January 2009 from India to Bangladesh.
When challenged by BSF patrol that was in the area owing to a tip-off, the smugglers did
not pay heed and kept hurrying toward porous international border. In fact, some of them
encircled the small four person BSF patrol party and attacked it with local sharp edged
weapons (like dah) and bamboo sticks. The subject died when the BSF patrol opened fire in
self-defence at close range. As is mandatory under BSF rules, a departmental staff court of
inquiry was conducted after the incident which found the opening of fire by the patrol party
was justified. Further, contrary to what has been mentioned in the allegation, the police case
(1/09) was registered with Raninangar police station by the BSF itself as part of normal
legal requirement of handing over of the dead body to the police station. It may be noted
that the international border in this areas is highly porous and prone to illegal cross border
activities, including cattle smuggling. As a result, the authorities (District Magistrate
Murshidabad) have imposed strict restrictions prohibiting any movement of cattle from
dusk to dawn within a belt of three kilometres from the international border, apart from
grazing of cattle within 300 metres of the border. The presence of the subject with the cattle
within this prohibited zone before dawn is a clear indicator of the mala fide intentions of
the subject.

319. Ms Khukhuli Khatun was part of a group of people who were trying to smuggle
fertilizer by throwing fertilizer packets over the border fence (the border is fenced in the
area where the incident occurred) and later, when a two-person BSF patrol chased and
caught one person of this group, encircled the patrol while pelting it with stones and sticks.
In self defence one of the BSF constables cocked his rifle to disperse the smugglers.
However, the constable slipped and fell down in the scuffle and his weapon went off hitting
Ms Khatun in the stomach. She was evacuated to the nearest rural hospital at Chapra and
later to Krishannagar hospital were she succumbed to her injuries. One of the two
constables too was badly injured in the assault by the smugglers and evacuated to the same
hospital at Chapra. A part of normal legal procedure, the BSF itself registered a police case
with police station Chapra the same day. The case is under further investigation.

India: Killing of Abdus Samad and Jabed Ali Mahaldar by the Border Security
Forces

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality

Subject(s) of appeal: 2 males
Character of reply: Largely satisfactory response

Observations of the Special Rapporteur: The Special Rapporteur appreciates the
response of the Government of India with respect to the deaths of Abdus Samad and Jabed
Ali Bahadur. He looks forward to receiving the outcome of the investigations into the
deaths of Mr. Samad and Mr. Ali, and the details of any prosecutions that result.

Allegation letter dated S August 2009

320. In this connection, I would like to bring to your Government’s attention information
I have received concerning the alleged killing of two men, Mr. Abdus Samad and Mr. Jabed
Ali Mahaldar, by members of the Border Security Force (BSF) in West Bengal.

According to information received:
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Abdus Samad, a.k.a. Kalu Seikh, a 35 years old resident of Biswanathpur,
Murshidabad district, was taken from his home at around 3.00 a.m. on 5 May 2009
by members of the BSF. He was beaten with riffle butts and lathis, had his hands
tied behind his back and was dragged out of his house to the adjacent premises of
Manik Chawk Primary School. He was subsequently brought to BSF Camp at Diar
Manick Chawk, where the beatings continued. He died at around 5.00 a.m., after
members of the BSF had taken him to another camp, the Ramnagar Border Out-Post
Camp (BOP), where basic medical assistance was available.

Without being aware of Mr. Samad’s death, his family lodged a complaint at
about 7.00 a.m. on 5 May, at Lalgola Police Station, regarding his torture and
disappearance, but the complaint was not accepted by the police. Nevertheless, at
11.00 a.m., Abdus Samad’s family received a written communication from Lalgola
Police saying that he was dead and that an inquest would be conducted at Ramnagar
BOP camp of BSF. At the camp the family saw Mr. Abdus Samad’s body covered
with injuries and blood. The inquest took place at 4.00 p.m. in the presence of the
police personnel of Lalgola Police Station and an Executive Magistrate. They
registered the case as an unnatural death (Case no. 4/2009 dated 5 May 2009) and
sent the body to Lalbagh Sub-Divisional Hospital for a post mortem examination.
After observing some abnormalities, the Superintendent of the Hospital decided to
send the body to Berhampore New General Hospital on 6 May 2009, saying that he
was not able to do the examination himself.

Abdus Samad’s wife, Ms. Rimi Bewa, filed several complaints regarding her
husband’s death: one in the court of Chief Judicial Magistrate, Berhampore,
Murshidabad, on 6 May 2009; another one before the Deputy Inspector General,
BSF, Roshanbagh, Compagny Officer, Lalbagh Camp, Murshibadad; and also a
written complaint, a First Information Report, at the police of Lalgola Police Station,
dated 7 May 2009 (Case no. 236/2009).

Jabed Ali Mahaldar, a bidi worker aged 27, and a friend were beaten with
lathis and riffle butts by members of the 108 Battalion of BSF as they were fishing
at the river Ganges (Padma). Mr. Mahaldar’s friend was able to escape, but he was
unable to do so as a result of the beating. Members of the BSF tied his hands behind
his back and brought him to Nimtita BOP camp, where he was beaten again and
kicked until 9.00 p.m. According to witnesses, several swellings haematoma were
visible on his body and his head bore a 2” deep cut. At 9.30 p.m., Mr. Mahaldar was
brought to the Mahishadal Block Primary Healty Center, where BSF members tried
to force the duty medical officer to certify him as having died even thought he was
still alive. Despite the BSF demands, the doctor transferred him to the Jangipur
Hospital for treatment. On his arrival at the hospital with BSF members, he was
declared “brought dead” by the medical officers.

321. While I do not wish to prejudge the accuracy of these allegations, I would like to
refer your Government to the relevant principles of international law. The International
Covenant on Civil and Political Rights (ICCPR), to which India is a party, provides that
every individual has the right to life and security of the person, that this right shall be
protected by law and that no one shall be arbitrarily deprived of his or her life (Article 6).

322. In its General Comment on Article 6, the Human Rights Committee has observed
“that States parties should take measures not only to prevent and punish deprivation of life
by criminal acts, but also to prevent arbitrary killing by their own security forces. The
deprivation of life by the authorities of the State is a matter of the utmost gravity. Therefore,
the law must strictly control and limit the circumstances in which a person may be deprived
of his life by such authorities.”
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323. 1 would also note the relevance in these cases of the UN Basic Principles on the Use
of Force and Firearms by Law Officials. Principle 4 provides that, “Law enforcement
officials, in carrying out their duty, shall, as far as possible, apply non-violent means before
resorting to the use of force and firearms.” Furthermore, Principle 5 provides that,
“[w]henever the use of force and firearms is unavoidable law enforcement officials shall,
(a) Exercise restraint in such use and act in proportion to the seriousness of the offence and
the legitimate object to be achieved; (b) Minimize damage and injury, and respect and
preserve human life; (c) Ensure that assistance and medical aid are rendered to any injured
or affected persons at the earliest possible moment [...].” Besides, Article 3 of the Code of
Conduct for Law Enforcement Officials provides that law enforcement officials may use
force only when strictly necessary and to the extent required for the performance of their
duty.

324. 1 would further like to remind your Excellency’s Government of the principle
whereby there must be a “thorough, prompt and impartial investigation of all suspected
cases of extra-legal, arbitrary and summary executions, including cases where complaints
by relatives or other reliable reports suggest unnatural death” (Principle 9 of the Principles
on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions).

325. Finally, I would like to stress that families of the deceased should be informed about
the investigation and the findings of the investigation should be made public (Prevention
and Investigation Principles, Principles 16 and 17). Moreover, the families and dependents
of victims of extra-legal, arbitrary or summary executions shall be entitled to fair and
adequate compensation within a reasonable period of time (Prevention and Investigation
Principles, Principle 20).

326. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all such cases brought to my attention. Since I am expected to
report on these cases to the Human Rights Council I would be grateful for your cooperation
and your observations on the following matters:

1. Are the facts alleged in the summary of the case accurate? If not so, please
share all information and documents proving their inaccuracy.

2. Please provide the details of any disciplinary measures imposed on, and
criminal prosecutions against, members of the Border Security Forces involved, as
perpetrators or responsible commanders, in the deaths of Mr. Abdus Samad and Mr.
Jabed Ali Mahaldar.

3. Please state whether any compensation has been, or is intended to be,
provided to the families of Mr. Abdus Samad and Mr. Jabed Ali Mahaldar.

4, I recall my communications dated 2 May 2008, 16 September 2008 and 3
April 2009 seeking information on allegedly arbitrary killing by BSF officers. As of
to date, they have regrettably remained without a reply. I would like to express my
continued interest in receiving a response to the questions posed in those letters and
in being updated on the progress of the investigations into the killings alleged in
them.

Response from the Government of India dated 4 December 2009:

327. [...] Mr. Abdus Samad was a member of a group of smugglers that was spotted
through a night-vision device by a BSF patrol at about 04.10 hours on 5 May 2009 along
India-Bangladesh border, trying to negotiate the barbed-wire border fence. When
challenged, the group tried to flee under the cover of darkness. The subject, who had hidden
himself in a nearby paddy field, was spotted again but tried to escape by trying to assault
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one of the patrol constables with a sharp-edged weapon and flashing torch light on the eyes
of the constable in order to blind him temporarily. The subject was, however, overpowered
and brought to a nearby BSF post at about 05.05 hrs, along with 2.3 kgs of morphine that
was recovered from him. When the subject was observed to be restless, he was taken
initially to another nearby BSF post that had some medical facilities and later to the nearest
civil hospital where the duty physician declared him dead. The BSF filed a report with the
police on 5 May 2009 and a post-mortem was conducted on 6 May 2009. As required under
the procedure, the case is under investigation by the police and a staff court of inquiry was
ordered by the BSF.

328. Mr. Jabed Ali was a smuggler who, along with another miscreant, was spotted by
some local fishermen at about 14.30 hours on 30 April 2009 moving suspiciously towards
the border river between India and Bangladesh. While the local fishermen shouted to alert
the BSF patrol that was nearby, the subject and his fellow accomplice jumped into the river
to swim across to Bangladesh. However, the local fishermen and other civilians present
nearby got hold of the subject and beat him mercilessly since they suspected these
smugglers of having stolen their fishing net and three boats earlier. The BSF patrol soon
reached the spot and rescued the subject from the scene. About 7.5 kg of cannabis was
recovered from him. The subject was taken to a nearby primary health care center where he
was declared dead. A police complaint was duly registered on 1 May 2009 and the
investigation is in progress. While, prima facie, no BSF personnel have been found to be
directly involved in the death of the subject, appropriate disciplinary proceedings will be
initiated in case any BSF personnel is implicated in the police investigation.

329. The Permanent Mission of India requests that the response of the Government of
India be presented in full to the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions.

India: Killings of Chungkam Sanjit and Thockchom Rebina by state forces

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality and

Subject(s) of appeal: 1 female, 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of India has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Allegation letter dated 14 August 2009

330. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding two extrajudicial executions
allegedly committed by Police Commandos in Manipur State.

According to information received:

Mr. Chungkam Sanjit and Ms. Thockchom Rebina, both of whom belonged
to the Meitei indigenous community, were killed, and five others injured, on 23 July
2009 when Manipur Police Commandoes opened fire at Khwairamband Bazaar in
the heart of Imphal, Capital of Manipur State in India’s North East. These
allegations are of particular concern to the extent that they are alleged to be part of a
wider campaign of state violence against the people of Manipur.

Killing of Mr. Chungkam Sanjit: According to the allegations I have
received, Mr. Shanjit left JN Hospital to search for medicines for his ailing father at
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Khwairamband Bazaar, Imphal. Reports indicate that Mr. Sanjit was frisked and
briefly interrogated by police in a public call office. Photographic evidence of the
incident suggests that he was taken by the police from the public call office to a
pharmacy further along the street, and soon after the police brought his body out and
loaded it onto a truck. He had sustained a number of gunshot wounds to his
abdomen. According to the Government of Manipur and the Manipur Police
Commandoes, Mr. Chungkham Sanjit was killed in a retaliatory firing after he shot
at them whilst fleeing, with the subsequent recovery of a 9mm pistol and 4 live
rounds of ammunition from him. However, photographic evidence shows Mr.
Chungkham Sanjit to be calm when arrested, and to be unarmed. The police also
alleged that he was a member of People’s Liberation Army (PLA), one of the
resistance groups launching armed struggle for the right to self determination of
Manipur. Manipur Chief Minister Okram Ibobi Singh has since admitted that Mr.
Sanjit was known to have retired from the PLA in 2006.

Killing of Ms. Thockchom Rebina: According to the information received,
Ms. Thockchom Rebina was killed by a stray bullet to her head when police fired at
a fleeing youth whilst pursuing him. She was reportedly shopping at Khwairamband
Market with her three year old son. Five other people were seriously injured by stray
bullets during the incident.

331. While I do not wish to prejudge the accuracy of these allegations, I would like to
refer your Government to the relevant principles of international law. The International
Covenant on Civil and Political Rights (ICCPR) provides that every individual has the right
to life, and that no person shall be arbitrarily deprived of his or her life (Article 6). In its
General Comment on Article 6, the Human Rights Committee has observed “that States
parties should take measures not only to prevent and punish deprivation of life by criminal
acts, but also to prevent arbitrary killing by their own security forces. The deprivation of
life by the authorities of the State is a matter of the utmost gravity. Therefore the law must
strictly control and limit the circumstances in which a person may be deprived of his life by
such authorities.” Article 6 of the ICCPR requires that force be used by law enforcement
officials only when strictly necessary, and that force must be in proportion to the legitimate
objective to be achieved. The UN Basic Principles on the Use of Fircarms by Law
Enforcement Officials explain that intentional lethal use of firearms may only be made
when strictly unavoidable (Para. 9). Additionally, para. 7 of the Basic Principles states that
the abusive use of firearms by law enforcement officials must be punished as a criminal
offence. Indeed, these rules are entailed by the legal duty to respect the right to life
recognized in Article 6(1) of the ICCPR.

* Principle 9 of the Principles on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions provides that there must be a “thorough,
prompt and impartial investigation of all suspected cases of extra-legal, arbitrary and
summary executions, including cases where complaints by relatives or other reliable
reports suggest unnatural death in the above circumstances”. This principle was
reiterated by the 61st Commission on Human Rights in Resolution 2005/34 on
“Extrajudicial, summary or arbitrary executions” (OP 4), stating that all States have
“the obligation ... to conduct exhaustive and impartial investigations into all
suspected cases of extrajudicial, summary or arbitrary executions”.

332. 1 urge your Excellency’s Government to conduct an impartial and transparent
inquiry into the circumstances surrounding the deaths of Mr. Chungkam Sanjit and Ms.
Thockchom Rebina, with a view to taking all appropriate disciplinary and prosecutorial
action and ensuring accountability of any person guilty of unlawful killings, as well as to
compensate the families of the victims.
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333. It is my responsibility under the mandate provided to me by the Human Rights
Council, to seek to clarify all cases brought to my attention. Since I am expected to report
on these cases to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate?

2. Please provide the details, and where available the results, of any police
investigation, and judicial or other inquiries carried out in relation to the death of the
above-mentioned victims.

3. Please provide the full details of any disciplinary action and prosecution
undertaken with regard to police officers found responsible.

4. Please indicate whether compensation has been provided to the families of
the victims.

Indonesia

Impunity for killing of Munir Said Thalib

Violation alleged: Impunity, compensation and the rights of victims
Subject(s) of appeal: 1 male

Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Indonesia has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Allegation letter dated 1 April 2009, sent with the Special Rapporteur on the
independence of judges and lawyers and the Special Rapporteur on the situation of human
rights defenders.

334. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the ongoing investigation and
prosecution of persons suspected of involvement in the murder of Mr. Munir Said Thalib,
who was killed by poisoning on a Garuda flight from Jakarta to Amsterdam on 7 September
2004. The Special Rapporteur on the independence of judges and lawyers and the then
Special Representative of the Secretary-General on the situation of human rights defenders
sent an urgent appeal to your Excellency’s Government regarding the killing of Mr. Munir
Said Thalib on 3 December 2004. The Special Rapporteur on extrajudicial, summary or
arbitrary executions sent an allegation letter regarding the investigation and judicial
proceedings in this case on 30 November 2006. Your Excellency’s Government replied to
the latter communication on 19 January 2007.

335. The communication by the Special Rapporteur on extrajudicial, summary or
arbitrary executions followed a decision of the Supreme Court of 3 October 2006. The
Supreme Court had overturned the conviction on murder charges, in first and second
instance, of Mr. Pollycarpus Budihari Priyanto, a Garuda pilot and agent of the State
Intelligence Agency, as the person who materially poisoned Munir Said Thalib. According
to information received since then, after the acquittal the Criminal Investigation
Department gathered new evidence and interrogated new witnesses, including several staff
members of the intelligence agency. This evidence and witness testimony were used in the
Supreme Court's review of the acquittal of Mr. Priyanto. He was subsequently tried again,
convicted on murder charges and is currently serving a 20-years prison sentence. Two
Garuda employees have also been convicted for facilitating the presence of Mr. Priyanto on
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the flight and sentenced to one year imprisonment. We welcome the investigatory and
prosecutorial efforts which made the successful prosecution of the above-mentioned three
individuals possible.

336. In its communication to the Special Rapporteur of 19 January 2007, however, your
Excellency’s Government also stated that “it has been the government’s task and focus for
some time now to uncover the masterminds behind this murder [...] who have for so long
[...] remained at large”. We share your Government’s view that the successful investigation
and prosecution of those who have ordered, planned and otherwise been complicit in the
murder of Mr. Munir Said Thalib is of the utmost importance. It is in respect of a recent
serious setback in these efforts that we are now writing to your Excellency’s Government.

According to the information received:

Retired Major General Muchdi Purwopranjono, former Deputy Head of the
State Intelligence Agency, was charged with plotting and ordering the killing of Mr.
Munir Said Thalib. Major General Muchdi Purwopranjono was the first person
charged for planning and ordering the killing. He was arrested on 19 June 2008, and
in August 2008 the court proceedings started before the District Court in South
Jakarta. On 31 December 2008, the District Court acquitted Major Muchdi on all
charges and ordered his release.

Sworn statements to the Criminal Investigation Department by agents of the
State Intelligence Agency (Badan Intelijen Negara, or BIN) were among the key
evidence to the prosecution case against Major General Muchdi Purwopranjono. At
trial, however, these witnesses from the State Intelligence Agency withdrew their
previous sworn testimony to the Criminal Investigation Department. The District
Court judges noted the difference between the prior statements and the current
testimony. They warned that the discrepancies would be noted in the transcript of
proceedings and reminded the witnesses of the maximum punishment if they give
false testimony. However, the judges did not order the arrest of witnesses or
recommend their prosecution under the laws relating to false testimony (Article 174
paragraph (1) and (2) of the Criminal Procedure Code).

In addition to the systematic retraction at trial of prior witness statements by
State Intelligence Agency members, the investigation and prosecution continues to
suffer from a lack of cooperation by the State Intelligence Agency. The Agency
failed to make key witnesses available to the above-mentioned independent
investigation team. The police was also not able to obtain the content of the more
than 40 calls from the phone of Mr. Priyanto to Major General Muchdi.

Moreover, during the trial of Major General Muchdi Purwopranjono,
organized groups of militia and thugs intimidated Ms. Suciwati, the widow of Munir
Said Thalib, and other human rights defenders in the court room.

In its communication of 19 January 2007 to the Special Rapporteur on
extrajudicial, summary or arbitrary executions, your Excellency’s Government
stresses that under article 24 of the Indonesian Constitution and Law no. 14/1970
judges are independent and free from all influence emanating from government
authority. This principle is also reflected in the Basic Principles on the Independence
of the Judiciary (adopted by the Seventh United Nations Congress on the Prevention
of Crime and the Treatment of Offenders held at Milan from 26 August to 6
September 1985 and endorsed by General Assembly resolutions 40/32 of 29
November 1985 and 40/146 of 13 December 1985) which, in principle 1, second
sentence, prescribe the duty of all governmental and other institutions to respect and
observe the independence of the judiciary. Only if this principle is met, one can
ensure that judicial proceedings are conducted fairly and that the rights of the parties
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are respected (principle 6 of the Basic Principles). It is the Government’s duty to
ensure adequate conditions which enable the judiciary to independently administer
justice. This duty might also include taking proactive steps to protect the integrity of
the judicial process against interference by third parties, including other institutions
and services serving the State.

337. While we do not wish to prejudge the accuracy of the reports received, in the case of
the trial of Major General Muchdi Purwopranjono, the reported systematic retraction of
previous sworn statements by State Intelligence Agency staff suggests that there might have
been interference with the integrity of the judicial process. This concern is compounded by
the circumstance that State Intelligence Agency staff who testified to the police
investigation had reportedly been accompanied by the State Intelligence Agency’s lawyer
during the police interrogations, which reinforces the police’s assurances that these
statements were genuine, made without intimidation or undue pressure. The alleged failure
of the State Intelligence Agency to turn over to the investigators all the requested evidence
and to facilitate interviews with all relevant staff similarly interferes with the integrity of
the judicial process. Also the presence of organized groups in and around the court room
threatening violence against participants in the judicial proceedings constitutes an
interference with the judicial process which requires protective action on the side of the
Government. We call on your Excellency’s Government to take all necessary steps to
ensure that the further investigation and prosecution of those accused of involvement in the
murder of Munir Said Thalib proceed without undue interference.

338. Mr. Munir Said Thalib was a prominent human rights defender whose activity in the
struggle against enforced disappearance was publicly known. The attack on his life and the
continuing impunity of those who planned and ordered his killing is not only a violation of
his rights and those of his relatives, it also constitutes a general threat against all those
struggling against enforced disappearances in Indonesia, individually or as an association.
His Excellency President Yudhoyono has acknowledged the importance of this case by
reportedly calling it a “test of our history”. It is therefore of the utmost importance that the
circumstances surrounding Mr. Munir Said Thalib’s death are thoroughly and impartially
elucidated and that all those responsible are brought to justice in fair proceedings free from
any interference.

339. In this respect, we would like to refer your Excellency's Government to the
fundamental principles set forth in the Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms. In particular, article 1 states that “everyone has
the right individually or in association with others, to promote and to strive for the
protection and realization of human rights and fundamental freedoms at the national and
international levels”. Of special relevance to the cases at hand, article 12 paras 2 and 3 of
the Declaration provide that the State shall take all necessary measures to ensure the
protection by the competent authorities of everyone against any violence, threats,
retaliation, pressure or any other arbitrary action as a consequence of his or her legitimate
exercise of the rights referred to in the Declaration.

340. We would like to conclude by reiterating the words of the then Special
Representative of the Secretary General on the situation of human rights defenders in the
report on her visit to Indonesia from 5 to 12 June 2007: ... [h]Juman rights defenders in
Indonesia and the international community are expecting that the Government will ensure
justice in the case of Munir and that the perpetrators of this crime will be brought to justice”
(A/HRC/7/28/Add.2, paragraph 85).

341. We would appreciate a response within sixty days. We undertake to ensure that your
Government’s response to this communication is accurately reflected in the reports we will
submit to the Human Rights Council for its consideration.
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Indonesia: Death in custody of Bayu Putra Perdana and Susanto

Violation alleged: Deaths in custody owing to torture, neglect, or the use of force, or fear
of death in custody due to life-threatening conditions of detention

Subject(s) of appeal: 2 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Indonesia has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Allegation letter dated 4 September 2009, sent with the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment.

342. In this connection, we would like to bring to your Excellency’s Government’s
attention information we have received concerning two cases of death resulting from
injuries sustained in police custody. The victims in these two cases are named Mr. Bayu
Putra Perdana and Mr. Susanto.

According to the information received,

On 2 April 2009 at 2 p.m., Mr. Bayu Putra Perdana was arrested in the Galur
area of Cempaka Putih by men introducing themselves as officers of the North
Jakarta police force. In the evening of that day, police officers from the North
Jakarta police force searched his home. Their affiliation with that police station is
confirmed by the fact that they left a phone number belonging to an officer of the
North Jakarta police force. In the afternoon and evening of that same day, Mr. Bayu
Putra Perdana’s family inquired with police officers at several police stations in the
North Jakarta area. One witness reportedly heard Mr. Bayu Putra Perdana screaming
in pain (at the North Jakarta police station) in the course of the afternoon. A senior
detective at the North Jakarta police station (his name is on record with the Special
Rapporteurs) told Mr. Perdana’s father that his son was being held in Bogor, in
neighbouring West Java.

On 4 April 2009, Mr. Perdana’s father was informed that his son had been
shot dead by the police as he tried to escape during a crime scene reconstruction.
When he saw his son’s body at the hospital, however, Mr. Perdana’s father found his
son’s corpse covered with other wounds, including on his wrists and hands, and
more than ten stab wounds on his legs.

On 9 July 2009, police officers in Kreung Raya, Aceh, received a complaint
accusing Mr. Susanto of having stolen a tire at a car workshop. They first tried to
arrest him at a coffee shop in the Kreung Raya Market. Mr. Susanto managed to
escape. The police then called for reinforcements, and Mr. Susanto was arrested in
Lampoh Raya and taken to the Krueng Raya Police Station. Although three shots
were reportedly fired by the police during the arrest, eyewitnesses state that at the
time of his arrest Mr. Susanto was mostly unharmed. Three hours later, Mr. Susanto
presented extensive injuries and was taken to the nearest clinic by the police. The
medical personnel at the clinic declared his condition critical and ordered that he be
immediately transferred to the Zainal Abidin Hospital. Mr. Susanto died at 10 p.m.
When his family received his body, he had deep wounds on his right leg, a stab
wound on his left toe, a roughly stitched wound on the back of his head and bruises
around his eyes.

343. While we do not wish to prejudge the accuracy of the allegations, we would like to
draw your Excellency’s Government’s attention to the fundamental principles applicable
under international law to these cases. Article 7 of the International Covenant on Civil and
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Political Rights, to which Indonesia is a party, provides that “[n]o one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment.” Article 6 of the
Covenant states that no one shall be arbitrarily deprived of his or her life. When the State
detains an individual, it is held to a heightened level of diligence in protecting that
individual’s rights. As a consequence, when an individual dies as a consequence of injuries
sustained while in State custody, there is a presumption of State responsibility (see, for
instance, the Human Rights Committee’s views in the case of Mr. Dermit Barbato v.
Uruguay, communication no. 84/1981 (21/10/1982), paragraph 9.2).

344. In order to overcome the presumption of State responsibility for a death resulting
from injuries sustained in custody, there must be a “thorough, prompt and impartial
investigation of all suspected cases of extra-legal, arbitrary and summary executions,
including cases where complaints by relatives or other reliable reports suggest unnatural
death in the above circumstances” (Principle 9 of the Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Executions). This principle was
reiterated by the Human Rights Council as recently as at its 8th Session in Resolution 8/3,
stating that all States have “to conduct exhaustive and impartial investigations into all
suspected cases of extrajudicial, summary or arbitrary executions”.

345. The Council added that this obligation includes the obligation “to identify and bring
to justice those responsible, ..., to grant adequate compensation within a reasonable time to
the victims or their families and to adopt all necessary measures, including legal and
judicial measures, in order to bring and end to impunity and prevent the recurrence of such
executions”. These obligations to investigate, identify those responsible and bring them to
justice arise also under Articles 7 and 12 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.

346. We urge your Excellency’s Government to carry out expeditious, independent and
transparent inquiries into the circumstances surrounding the deaths of Mr. Bayu Putra
Perdana and Mr. Susanto, also with a view to taking all appropriate disciplinary and
prosecutorial action and ensuring accountability of any person guilty of the alleged
violations, as well as to compensate their families.

347. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summaries of the cases accurate?

2. Please provide the details, and where available the results, of any
investigation, medical examinations, and judicial or other inquiries which may have
been carried out in relation to these cases. If no inquiries have taken place, or if they
have been inconclusive, please explain why.

3. In the event that the alleged perpetrators are identified, please provide the full
details of any prosecutions which have been undertaken. Have penal, disciplinary or
administrative sanctions been imposed on the alleged perpetrators?

4. Please indicate whether compensation has been provided to the families of
Mr. Bayu Putra Perdana and Mr. Susanto.
Indonesia: Concern over legislation imposing the death penalty for non-serious crimes

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: Group concern



A/HRC/14/24/Add.1

Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Indonesia has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Urgent Appeal dated 2 October 2009, sent with the Special Rapporteur on freedom of
religion or belief, the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment and the Special Rapporteur on violence against women, its causes
and consequences.

348. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the adoption of the new Islamic
Criminal Code (Qanun Jinayah) in Aceh.

According to the information received,

On 14 September 2009, the Aceh Legislative Council adopted a new Islamic
Criminal Code which imposes severe sentences for consensual extra-marital sexual
relations, rape, homosexuality, alcohol consumption and gambling. Among other
sanctions, the Code imposes the punishment of stoning to death for adultery; 100
cane lashes for sexual intercourse outside marriage; between 100 and 300 cane
lashes or imprisonment for rape; and 100 lashes for homosexuality.

In addition, the new Code legalizes marital rape and provides that a woman
alleging that she is a victim of rape will be found guilty of sex outside marriage
unless she can provide four male witnesses testifying to the lack of consent on her
part; impunity will be given to those who commit rape at the command of superiors.

The National Commission against Violence on Women has called for a
judicial review of Law No. 11/2006 of the Government of Aceh concerning the
sources the Aceh Legislative Council has used to adopt the Aceh Islamic Criminal
Code. Moreover, this Code applies to both Muslims and non Muslims.

It is furthermore alleged that although the Code is applicable to the
population as a whole in practice women are far more likely to become victims of
stoning due to patriarchal and discriminatory practices and policies, as well as
biological differences such as pregnancy.

349. While we do not wish to prejudge the accuracy of these allegations, we should like
to recall that each Government has the obligation to protect the right to physical and mental
integrity of all persons. This right is set forth inter alia in the Universal Declaration of
Human Rights, the International Covenant on Civil and Political Rights and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

350. We would also like to draw the attention of your Excellency’s Government to
Resolution 8/8 of the Human Rights Council. It states that corporal punishment, including
of children, can amount to cruel, inhuman or degrading punishment or even to torture. We
would also like to draw your Government’s attention to the report by the Special
Rapporteur on torture to the 60" session of the General Assembly, in which he concluded,
with reference to the jurisprudence of UN treaty bodies, that any form of corporal
punishment is contrary to the prohibition of torture and other cruel, inhuman or degrading
treatment or punishment. He also noted that States cannot invoke provisions of domestic
law to justify violations of their human rights obligations under international law, including
the prohibition of corporal punishment and called upon States to abolish all forms of
judicial and administrative corporal punishment without delay (A/60/316, para. 28). Both
the Human Rights Committee and the Committee against Torture have called for the
abolition of judicial corporal punishment. In paragraph 5 of General Comment No. 20
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(1992), the Human Rights Committee stated that the prohibition of torture and ill-treatment
must extend to corporal punishment, including excessive chastisement ordered as
punishment for a crime of as an educative or disciplinary measure.

351. In the report of the Special Rapporteur on torture on his mission to Indonesia
(A/HRC/7/3/Add.7), he expressed concern “about penalties provided for by Sharia law,
such as public flogging, incorporated into the 2005 Aceh Criminal Code...”. He further
added that “women are disproportionally affected by corporal punishment provided for by
the Aceh Criminal Code, which is based on Sharia law.”

352.  With regard to the provision allegedly dictating that the death penalty by stoning
shall be imposed on those found guilty of adultery, we recall that Article 6(2) of the
Covenant provides that “in countries which have not abolished the death penalty”, the
“sentence of death may be imposed only for the most serious crimes”. A thorough and
systematic review of the jurisprudence of all of the principal United Nations bodies charged
with interpreting the most serious crimes provision shows that a death sentence can only be
imposed in cases where it can be shown that there was an intention to kill which resulted in
the loss of life (A/HRC/4/20, para. 53). The Human Rights Committee has expressly stated
that the imposition of the death penalty for adultery is incompatible with the Covenant (see,
e.g., CCPR/C/79/Add.25).

353. Furthermore, we would like to draw the attention of your Excellency’s Government
to General Assembly resolution 63/181 in which the Assembly urges States “to ensure that
no one within their jurisdiction is deprived of the right to life, liberty or security of person
because of religion or belief and that no one is subjected to torture or other cruel, inhuman
or degrading treatment or punishment, or arbitrary arrest or detention on that account and to
bring to justice all perpetrators of violations of these rights” (para. 9 b). We would also like
to recall that the General Assembly in the same resolution urges States “to step up their
efforts to eliminate intolerance and discrimination based on religion or belief, [...] devoting
particular attention to practices that violate the human rights of women and discriminate
against women” (para. 12 a). Furthermore, the General Assembly invites all actors to
address “situations of violence and discrimination that affect many women as well as other
individuals on the grounds or in the name of religion or belief or in accordance with
cultural and traditional practices” (para. 16 b).

354. Moreover, we would like to refer to para. 10 of General Comment No. 22 on
freedom of thought, conscience and religion, in which the Human Rights Committee
emphasized that “[i]f a set of beliefs is treated as official ideology in constitutions, statutes,
proclamations of ruling parties, etc., or in actual practice, this shall not result in any
impairment of the freedoms under article 18 or any other rights recognized under the
Covenant nor in any discrimination against persons who do not accept the official ideology
or who oppose it”.

355. We would also like to bring to the attention of your Excellency’s Government
Article 2 of the Convention on the Elimination of All Forms of Discrimination against
Women, which stipulates that States Parties condemn discrimination against women in all
its forms, agree to pursue by all appropriate means and without delay a policy of
eliminating discrimination against women and, to this end, undertake: (a) To embody the
principle of the equality of men and women in their national constitutions or other
appropriate legislation if not yet incorporated therein and to ensure, through law and other
appropriate means, the practical realization of this principle; (b) To adopt appropriate
legislative and other measures, including sanctions where appropriate, prohibiting all
discrimination against women; (c) To establish legal protection of the rights of women on
an equal basis with men and to ensure through competent national tribunals and other
public institutions the effective protection of women against any act of discrimination; (d)
To refrain from engaging in any act or practice of discrimination against women and to
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ensure that public authorities and institutions shall act in conformity with this obligation;
(e) To take all appropriate measures to eliminate discrimination against women by any
person, organization or enterprise; (f) To take all appropriate measures, including
legislation, to modify or abolish existing laws, regulations, customs and practices which
constitute discrimination against women; (g) To repeal all national penal provisions which
constitute discrimination against women.

356. We would also like to draw the attention of your Excellency’s Government to
Article 1 of the United Nations Declaration on the Elimination of Discrimination against
Women, which stipulates that discrimination against women, denying or limiting as it does
their equality of rights with men, is fundamentally unjust and constitutes an offence against
human dignity. Article 2 of the Declaration states that all appropriate measures shall be
taken to abolish existing laws, customs, regulations and practices which are discriminatory
against women, and to establish adequate legal protection for equal rights of men and
women, in particular: (a) The principle of equality of rights shall be embodied in the
constitution or otherwise guaranteed by law; and (b) The international instruments of the
United Nations and the specialized agencies relating to the elimination of discrimination
against women shall be ratified or acceded to and fully implemented as soon as practicable.

357. In the event that your investigations support or suggest the above allegations to be
correct, we urge your Excellency’s Government to take all necessary measures to guarantee
that the Code complies with the above international instruments.

358. In view of the urgency of the matter, we would appreciate a response on the initial
steps taken by your Excellency’s Government in this regard.

359. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters, when relevant to the case
under consideration:

1. Are the facts alleged in the above summary of the case accurate?
2. Is the Government taking any action to request the Supreme Court to review
the Code?

Indonesia: Death in Custody of Mr. Carmadi.

Violation alleged: Deaths in custody owing to torture, neglect, or the use of force, or fear
of death in custody due to life-threatening conditions of detention

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Indonesia has failed to cooperate with the mandate that he has been given
by the General Assembly and the Human Rights Council.

Allegation letter dated 16 December 2009, sent with the Special Rapporteur on torture
and other cruel, inhuman or degrading treatment or punishment.

360. In this connection, we would like to bring to your Excellency’s Government’s
attention information we have received concerning the death in custody of Mr. Carmadi.

According to the information received,

Mr. Carmadi was arrested on 14 April 2009 by Mr. Aiptu Sutrisno and
another police officer dressed in civilian clothes. Mr. Carmadi was taken to the Tegal

121



A/HRC/14/24/Add.1

122

Police Station, were he had to give a statement concerning an attack on a village
which had taken place several days before. The police then took Mr. Carmadi to the
hospital to meet one of the victims of the attack. At the hospital, the victim’s brother
allegedly indicated that Mr. Carmadi had not been involved. Nevertheless, Mr.
Carmadi was allegedly beaten and was forced to confess under duress. He suffered
injuries mainly on the left side of his body, on his tongue and ear. When his family
visited him at the police station, they also noted that his head was bleeding and that
he had injuries in his upper body. He received no medical treatment.

On the same day, the police delivered an arrest warrant for Mr. Carmadi to
his parents. Subsequently, he was transferred to the Slawi Police Station. In the
evening, Mr. Carmadi’s father was summoned to the police station. Once he arrived,
he was informed that Mr. Carmadi had fainted during the investigation. He was then
taken to the hospital, where he died. On 17 April, an autopsy was performed at the
hospital and his body was released for burial.

After Mr. Carmadi’s death, his family lodged a complaint with the Head of
the Criminal Investigation Division. On 4 May, the family went to the Internal
Affairs Department, where they were informed that the autopsy concluded that Mr.
Carmadi had committed suicide. After seeing the report, the family was able to
witness that the results of the autopsy and the information provided by the police did
not match. The family then filed complaints with the National Police Commission,
the District Police in Tegal Central Java and the National Commission for Human
Rights. No progress has been made in the investigation.

361. While we do not wish to prejudge the accuracy of these allegations, we would like to
draw your Excellency's Government’s attention to Article 13 of the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (Convention
against Torture), which requires that “Each State Party shall ensure that any individual who
alleges he has been subjected to torture in any territory under its jurisdiction has the right to
complain to, and to have his case promptly and impartially examined by, its competent
authorities. Steps shall be taken to ensure that the complainant and witnesses are protected
against all ill-treatment or intimidation as a consequence of his complaint or any evidence
given”. In this context, we would also like to draw your Excellency's Government’s
attention to paragraph 6 (b) and (¢) of Human Rights Council Resolution 8/8 adopted in
June 2008 which urges States “to take persistent, determined and effective measures to
have all allegations of torture or other cruel, inhuman or degrading treatment or punishment
promptly and impartially examined by the competent national authority, to hold persons,
who encourage, order, tolerate or perpetrate acts of torture responsible, to have them
brought to justice and severely punished, including the officials in charge of the place of
detention where the prohibited act is found to have been committed [...] and “to ensure that
victims of torture or other cruel, inhuman or degrading treatment or punishment obtain
redress and are awarded fair and adequate compensation and receive appropriate socio-
medical rehabilitation [...]”.

362. We however urge your Excellency’s Government to take all necessary measures to
guarantee that the rights and freedoms of Mr. Carmadi are respected and that accountability
of any person guilty of the alleged violations is ensured. We also request that your
Government adopts effective measures to prevent the recurrence of these acts.

363. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate?
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2. Please provide the details, and where available the results, of any
investigation, medical examinations, and judicial or other inquiries which may have
been carried out in relation to this case. If no inquiries have taken place, or if they
have been inconclusive, please explain why.

3. In the event that the alleged perpetrators are identified, please provide the full
details of any prosecutions which have been undertaken; Have penal, disciplinary or
administrative sanctions been imposed on the alleged perpetrators?

4. Please indicate whether compensation has been provided to Mr. Carmadi or
to his family.

Iran (Islamic Republic of)

Risk of execution of Abu Moslem Sohrabi (a minor)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal sent on 31 March 2009

364. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding Mr. Abu Moslem Sohrabi, a man
reportedly sentenced to death as qesas (retribution) for a killing committed in 2001, when
he was aged 17. My previous communication to your Excellency’s Government regarding
this case, dated 13 August 2008, remains unanswered.

365. My attention has now been drawn to reports indicating that the review of his
sentence ordered by Branch 33 of the Supreme Court in July 2008 has recently resulted in
the death sentence being affirmed. He would, as a consequence, be at risk of execution.

366. While I do not wish to prejudge the accuracy of the information received, I reiterate
that any further executions of juvenile offenders would be incompatible with the
international legal obligations of the Islamic Republic of Iran under various instruments
which we have been mandated to bring to the attention of Governments. Article 37(a) of the
Convention on the Rights of the Child, to which the Islamic Republic of Iran is a Party,
expressly provides that capital punishment shall not be imposed for offences committed by
persons below eighteen years of age. In addition, Article 6(5) of the International Covenant
on Civil and Political Rights, to which the Islamic Republic of is a Party, provides that the
death penalty shall not be imposed for crimes committed by persons below eighteen years
of age.

367. 1 therefore again urge your Excellency’s Government to expeditiously lift or
commute the death sentences imposed against Mr. Abu Moslem Sohrabi, as well as all
other persons awaiting execution for offences committed before they reached age 18. All
other efforts undertaken by your Government to prevent these executions are insufficient to
meet its obligations under international treaties it is a Party to.

368. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all cases brought to my attention. Since I am expected to report
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on this case to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged above accurate? Was the question of Abu Moslem
Sohrabi’s age considered in the review process and, if so, on what grounds was it
decided to uphold the death sentence.

2. Please explain the steps taken by your Excellency’s Government to lift or
commute the death sentences imposed against Abu Moslem Sohrabi.

Iran: Execution on charges of “mohareb” (“enmity against God”) for participation in
clashes between the police and Ahl-e Haqq followers in 2004.

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 2 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal dated 28 April 2009, sent with the Special Rapporteur on freedom of
religion or belief.

369. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the execution of Mr. Mehdi
Qasemzadeh, a follower of the Ahl-e Haqq religion, and the possibly imminent execution of
another member of the group, Mr. Yunes Aghayan. Both men were reportedly convicted on
charges of “mohareb” (“enmity against God”) on the basis of their participation in clashes
between the police and Ahl-e Haqq followers in 2004.

According to the information received:

In September 2004, clashes between members of a group of Ahl-e Haqq and
police resulted in the death of five Ahl-e Hagqq members and at least three police.
Apparently, the clashes were triggered by the refusal of Ahl-e Haqq followers to
take down religious slogans at the entrance to their cattle farm in Uch Tepe, West
Azerbaijan Province.

In the following months, members of Ahl-e Haqq were arrested and charged
with “mohareb” (Yunes Aghayan was arrested around November 2004). Five men,
Yunes Aghayan, Mehdi Qasemzadeh, Sehend Ali Mohammadi, Bakhshali
Mohammadi, and Ebadollah Qasemzadeh were tried before Branch 2 of the
Mahabad Revolutionary Court and sentenced to death. The death sentences against
Yunes Aghayan and Mehdi Qasemzadeh were upheld by the Supreme Court in April
2005. The death sentences against Sehend Ali Mohammadi, Bakhshali Mohammadi,
and Ebadollah Qasemzadeh were overturned by the Supreme Court in September
2007. They are serving 13-year prison sentences in Yazd Province.

Mehdi Qasemzadeh was executed on, or around, 28 February 2009. Yunes
Aghayan is held on death row in Oromieh Prison in West Azerbaijan Province.

370. Although the death penalty is not prohibited under international law, it has long been
regarded as an extreme exception to the fundamental right to life, and must as such be
interpreted in the most restrictive manner. Article 6(2) of the International Covenant on
Civil and Political Rights, to which Iran is a party, provides that the “sentence of death may
be imposed only for the most serious crimes in accordance with the law”.
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371. As we have explained in previous communications to your Excellency’s
Government, the imposition of the death sentence on charges of “mohareb” is highly
problematic. We are concerned that this charge, which according to our information in Iran
is directed mainly against political dissidents, critics of the Government and persons
accused of espionage, might not be sufficiently well defined to satisfy the very strict
standards of legality set by Article 6(2) of the Covenant for the imposition and carrying out
of the death penalty. In order for the sentence of death to be imposed “in accordance with
the law”, the law in question must be sufficiently precise to clearly allow distinction
between conduct punishable with the capital sentence and conduct not so punishable. (See
the communications of 31 August 2006 concerning the imposition of the death penalty
against Ali Motirijejad and others (reproduced in A/HRC/4/20/Add.1, pages 165f), of 26
July 2007 concerning the imposition of the death penalty against Abdolwahed (Hiwa)
Butimar and Adnan Hassanpour (reproduced in A/HRC/8/3/Add.1, pages 210f), and of 18
July 2008 in the cases of Farzad Kamangar, Ali Heydariyan and Farhad Vakili).

372.  On the basis of these concerns, we have repeatedly sought from your Excellency’s
Government a definition of mohareb under Iranian law. While your Government has
provided substantial information on the factual allegations on which the mohareb charges
against Adnan Hassanpour, Farzad Kamangar, Ali Heydariyan and Farhad Vakili were
based, which is highly appreciated, it has regrettably not answered our query regarding the
definition of mohareb.

373. This is particularly important because Article 6(2) of the Covenant not only requires
strict respect for the principle of legality in capital punishment cases, but also limits the
death penalty to the “most serious crimes”. In interpreting this provision, the Human Rights
Committee has consistently rejected the imposition of a death sentence for offences that do
not result in the loss of life, finding only cases involving murder not to raise concerns under
the most serious crimes provision. As observed in a report to the Human Rights Council,
the conclusion to be drawn from a thorough and systematic review of the jurisprudence of
all of the principal United Nations bodies charged with interpreting the most serious crimes
provision, is that a death sentence can only be imposed in cases where it can be shown that
there was an intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53).
Moreover, when the Human Rights Committee last considered a report presented by your
Excellency's Government, it expressly stated in its concluding observations that it
“considers the imposition of [the death] penalty for crimes [...] that do not result in loss of
life, as being contrary to the Covenant” (CCPR/C/79/Add.25, paragraph 9).

374. The information provided by your Excellency’s Government regarding the charges
against Adnan Hassanpour, Farzad Kamangar, Ali Heydariyan and Farhad Vakili does not
indicate that they were accused of any incidents of intentional taking of life (this is not to
diminish in any way the seriousness of the charges of handling of explosives on behalf of
an allegedly terrorist group leveled against Farzad Kamangar, Ali Heydariyan and Farhad
Vakili according to your Government’s communication of 8 April 2009). Similarly, while
the clashes between Ahl-e Haqq followers and the police in September 2004 reportedly
resulted in the death of several policemen, the charges of mohareb against Yunes Aghayan
and Mehdi Qasemzadeh raise the concern that they could have been sentenced to death
without being found guilty of any intentional killing.

375. We therefore urge your Excellency’s Government to take all necessary measures to
guarantee that Yunes Aghayan is not deprived of his life in violation of the obligations your
Excellency’s Government has entered into under international law. Considering the
irremediable nature of capital punishment, this can only mean suspension of the death
sentence against him until the question whether the acts he was found guilty of satisfy
international criteria for what constitutes “most serious crimes” has been clarified. In view
of the urgency of the matter, we would appreciate a response on the initial steps taken by
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your Excellency’s Government to safeguard the rights of Yunes Aghayan in compliance
with your Government’s international legal obligations.

376. We would also like to appeal to your Excellency's Government to ensure the right to
freedom of religion or belief in accordance with the principles set forth in the Declaration
on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or
Belief and article 18 of the Universal Declaration on Human Rights as well as of the
International Covenant on Civil and Political Rights.

377. In addition to the above, we would like to recall that religious minorities remain, by
and large, the main victims of violations of the right of freedom of religion or belief and
other acts of religious intolerance. In this regard, we would like to emphasize that States
have an obligation under international human rights law to guarantee the right of minorities
to profess and practice their own religion.

378. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters:

1. Are the facts alleged in the above summary of the case accurate?

2. Please indicate the specific conduct Yunes Aghayan and Mehdi Qasemzadeh
were found guilty of and the legal basis of the death sentences imposed against
them. Please indicate how these are compatible with international norms,
specifically with the requirement in article 6(2) of the International Covenant on
Civil and Political Rights, to which Iran is a party, that the “sentence of death may
be imposed only for the most serious crimes in accordance with the law”.

3. In this context, please explain the definition of “mohareb” under Iranian law.

Iran: Risk of execution of Abu Moslem Sohrabi (a minor)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal sent on 31 March 2009

379. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding Mr. Abu Moslem Sohrabi, a man
reportedly sentenced to death as qesas (retribution) for a killing committed in 2001, when
he was aged 17. My previous communication to your Excellency’s Government regarding
this case, dated 13 August 2008, remains unanswered.

380. My attention has now been drawn to reports indicating that the review of his
sentence ordered by Branch 33 of the Supreme Court in July 2008 has recently resulted in
the death sentence being affirmed. He would, as a consequence, be at risk of execution.

381. While I do not wish to prejudge the accuracy of the information received, I reiterate
that any further executions of juvenile offenders would be incompatible with the
international legal obligations of the Islamic Republic of Iran under various instruments
which we have been mandated to bring to the attention of Governments. Article 37(a) of the
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Convention on the Rights of the Child, to which the Islamic Republic of Iran is a Party,
expressly provides that capital punishment shall not be imposed for offences committed by
persons below eighteen years of age. In addition, Article 6(5) of the International Covenant
on Civil and Political Rights, to which the Islamic Republic of Iran is a Party, provides that
the death penalty shall not be imposed for crimes committed by persons below eighteen
years of age.

382. 1 therefore again urge your Excellency’s Government to expeditiously lift or
commute the death sentences imposed against Mr. Abu Moslem Sohrabi, as well as all
other persons awaiting execution for offences committed before they reached age 18. All
other efforts undertaken by your Government to prevent these executions are insufficient to
meet its obligations under international treaties it is a Party to.

383. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all cases brought to my attention. Since I am expected to report
on this case to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters:

1. Are the facts alleged above accurate? Was the question of Abu Moslem
Sohrabi’s age considered in the review process and, if so, on what grounds was it
decided to uphold the death sentence.

2. Please explain the steps taken by your Excellency’s Government to lift or
commute the death sentences imposed against Abu Moslem Sohrabi.

Iran: Risk of execution of. Amir Khaleghi and Safar Angooti (minors)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 2 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal sent on 6 May 2009

384. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding Mr. Amir Khaleghi, and Mr. Safar
Angooti, both apparently now aged 18, who are allegedly at risk of imminent execution for
offences committed when they were minors.

According to information received:

On January 2007, during a fight, Amir Khaleghi, aged 16 at the time, fatally
injured another boy, Ali Malekpour, under the influence of alcohol. Once sobered
up, he turned himself in at the Jamkaran police station. In spite of the circumstances,
he was convicted of a “qesas” crime (premeditated murder) by Branch 74 of Tehran
province’s general criminal court and sentenced to death; the decision was
subsequently confirmed by Branch 27 of the Supreme Court. In February 2009, the
head of judiciary postponed his execution for two months.

In 2008, at the age of 17, Safar Angooti was sentenced to death by a court in
Tehran. The Court found him guilty of murdering a rival suitor, whom he stabbed
for talking to the girl he cared about.
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385. While I do not wish to prejudge the accuracy of the information received, I reiterate
that any executions of juvenile offenders would be incompatible with the international legal
obligations of the Islamic Republic of Iran under various instruments which I have been
mandated to bring to the attention of Governments. Article 37(a) of the Convention on the
Rights of the Child, to which the Islamic Republic of Iran is a Party, expressly provides that
capital punishment shall not be imposed for offences committed by persons below eighteen
years of age. In addition, Article 6(5) of the International Covenant on Civil and Political
Rights, to which the Islamic Republic of Iran is a Party, provides that the death penalty
shall not be imposed for crimes committed by persons below eighteen years of age.

386. 1 would further like to reiterate that:

* Merely taking gradual measures to decrease the carrying out of death sentences
against offenders who were juveniles is an utterly inadequate approach to complying
with your Excellency’s Government’s obligations under international law, which
can only be fulfilled by immediately stopping all executions for crimes committed
by persons who were not aged 18 at the time of the offence. Laws permitting the
death sentence to be imposed on juvenile offenders are inherently inconsistent with
the international legal obligations assumed by the Islamic Republic of Iran and
should be promptly repealed.

* For the purposes of your Excellency’s Government’s obligation under international
law to end the imposition of capital punishment for offences committed by persons
below eighteen years of age, the distinction between the gesas claim of the victim’s
family and the public interest to punish murder is immaterial. International law bans
the imposition of the death penalty for offences committed by children in both cases.

International law, in particular Article 6(4) of the International Covenant on Civil
and Political Rights, guarantees the right to seek pardon or commutation of the
sentence from the State authorities. Where the diyah pardon is available, it must be
supplemented by a separate, public system for secking an official pardon or
commutation.

387. 1 have set forth the arguments underlying these rules of international law on a
number of occasions, most recently in my communication to your Excellency’s
Government of 13 August 2008 regarding the cases of juvenile offenders Soghra Najafpoor,
Behnood Shojaee, Mohammad Feda’i and seven others.

388. I would respectfully reiterate my appeal to the Government of the Islamic Republic
of Iran to take all necessary steps to avoid executions that would be inconsistent with
accepted standards of international human rights law and to take steps to bring its
legislation in compliance with Article 37(a) of the Convention on the Rights of the Child
and Article 6 of the International Covenant on Civil and Political, to which it is a party. In
particular, I urge your Government to expeditiously lift or commute the death sentences
imposed against Amir Khaleghi and Safar Angooti as well as all other persons awaiting
executions for offences committed before they reached age 18. All other efforts undertaken
by your Government to prevent these executions are insufficient to meet its obligations
under international treaties it is a Party to.

389. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all cases brought to my attention. Since I am expected to report
on this case to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters.

1. Are the facts alleged above accurate? If not so, please provide all
information and documents proving their inaccuracy.
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2. Please explain the steps taken by your Excellency’s Government to lift or
commute the death sentences imposed against Amir Khaleghi and Safar Angooti.

3. I also recall my communications dated 5 January 2007, 31 January 2007, 29
February 2008, 27 March 2008, 2 May 2008, 13 and 27 August 2008 seeking
confirmation of the current status of the Bill on Juvenile Courts. What provisions
will that law, once it enters into force, contain with regard to capital punishment for
juvenile offenders?

Iran: Post-election violence Kkillings of 5 students and 7 others

Violation alleged: Deaths due to the use of force by law enforcement officials or persons
acting in direct or indirect compliance with the State, when the use of force is inconsistent
with the criteria of absolute necessity and proportionality

Subject(s) of appeal: 12 unknown
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal dated 18 June 2009, sent with the Working Group on arbitrary detention,
the Special Rapporteur on the promotion and protection of the right to freedom of opinion
and expression, and the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment.

390. In this connection, we would like to draw the attention of your Excellency’s
Government to information we have received regarding the killing of students Fatemeh
Barati, Kasra Sharafi, Mobina Ehterami, Kambiz Sho'a'i and Mohsen Imani along with at
least seven other protesters and the arbitrary detention of dozens of opposition activists
following recent elections in Iran.

According to information received:

Following the re-election of President Mahmoud Ahmadinejad, on 13 June
2009, tens of thousands of opposition supporters have taken to the streets of Tehran
and other cities throughout the country to call for annulment of the election results.
While protests have been largely peaceful, violent clashes with security forces have
ensued resulting in the death of at least twelve people. Agents of the Revolutionary
Guards, paramilitary Bassij, and State Security Force (SSF) have reportedly been
employing extreme force to suppress protesters by opening fire during
demonstrations and using pepper spray and batons to disperse demonstrations.
Reports also claim that plain-clothed security forces have been using batons to beat
non-violent individuals.

On 15 June 2009, at least seven people were killed during demonstrations in
Tehran. Shots were fired at opposition supporters who had defied an official ban to
march through the city centre to Azadi (Freedom) Square. Shooting erupted after a
group at the protest reportedly attempted to attack a military location in western
Tehran. Reports claim that Basij militiamen, linked to Iran's Revolutionary Guard,
may have been responsible for the shooting which resulted in the death of seven
protesters.

On 14 June, up to five students including Fatemeh Barati, Kasra Sharafi,
Mobina Ehterami, Kambiz Sho'a'i and Mohsen Imani were shot dead when security
agents reportedly stormed a dormitory at Tehran University and opened fire.
Numerous students were arrested and many others suffered serious injuries during
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the raid. In another incident on the same day, approximately 100 riot police pursued
some 300 students on grounds belonging to the University of Tehran. Pepper spray
and tear gas was reportedly used to restrain the student protesters. There are also
reports of people arrested at demonstrations in provincial cities such as Zahedan,
Tabriz, Mashhad, Babol, and Shiraz.

On 13 June, approximately 170 people were arrested during clashes between
security forces and hundreds of demonstrators around the Ministry of the Interior
and other areas in central Tehran. Those arrested reportedly included leading
political figures who were accused by the authorities of having ‘orchestrated’ the
unrest. Some have since been released. Police on motorcycles also reportedly beat
opposition supporters who had staged a sit-in in Vanak Square, Tehran to protest the
results of the elections.

Access to online news services, and internet sites including social networking
internet sites, such as You Tube and Facebook, have reportedly been blocked since
the election results were announced.

391. Concern is expressed that the arrests and the use of excessive police force against
opposition supporters following the recent elections in Iran may be a direct attempt to stifle
freedom of assembly and expression in the country. In view of the events outlined above,
concern is expressed for the physical and psychological integrity of demonstrators as well
opposition activists.

392.  We would like to refer your Government to the principles of international law
governing the use of force when policing protests. The International Covenant on Civil and
Political Rights (“ICCPR”), to which Iran is a party, provides that every individual has the
right to life and security of the person, that this right shall be protected by law, and that no
person shall be arbitrarily deprived of his or her life (Article 6).

393. We would also like to draw your Government’s attention to Principle 4 of the UN
Basic Principles on the Use of Force and Firearms by Law Officials, which provides that,
“Law enforcement officials, in carrying out their duty, shall, as far as possible, apply non-
violent means before resorting to the use of force and firearms.” Furthermore, Principle 5
provides that, “Whenever the use of force and firearms is unavoidable law enforcement
officials shall, (a) Exercise restraint in such use and act in proportion to the seriousness of
the offence and the legitimate object to be achieved; (b) Minimize damage and injury, and
respect and preserve human life; (c) Ensure that assistance and medical aid are rendered to
any injured or affected persons at the earliest possible moment and (d) Ensure that relatives
or close friends of the injured or affected person are notified at the earliest possible
moment.” (Adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990).

394, Without in any way implying any conclusion as to the facts of the case, we should
like to appeal to your Excellency’s Government to seek clarification of the circumstances
regarding the cases of the persons named above. We would like to stress that each
Government has the obligation to protect the right to physical and mental integrity of all
persons. This right is set forth inter alia in the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.

395. Furthermore, all States have “the obligation (...) to conduct exhaustive and impartial
investigations into all suspected cases of extrajudicial, summary or arbitrary executions”, as
reiterated by the 61st Commission on Human Rights in Resolution 2005/34 on
“Extrajudicial, summary or arbitrary executions” (OP 4). The Commission added that this
obligation includes the obligation “to identify and bring to justice those responsible, (...) to
grant adequate compensation within a reasonable time to the victims or their families and to
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adopt all necessary measures, including legal and judicial measures, in order to (...) prevent
the recurrence of such executions”. Also relevant for these cases is Principle 9 of the
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions, according to which “Complainants, witnesses, those conducting the
investigation and their families shall be protected from violence, threats of violence or any
other form of intimidation.”

396. Without expressing at this stage an opinion on the facts of the case and on whether
the detention of the abovementioned persons is arbitrary or not, we would like to appeal to
your Excellency's Government to take all necessary measures to guarantee their right not to
be deprived arbitrarily of their liberty and to fair proceedings before an independent and
impartial tribunal, in accordance with articles 9 and 10 of the Universal Declaration of
Human Rights and articles 9 and 14 of the International Covenant on Civil and Political
Rights.

397. We should also like to appeal to your Excellency’s Government to take all necessary
steps to secure the right to freedom of opinion and expression of the above mentioned
persons, in accordance with fundamental principles as set forth in article 19 of the
Universal Declaration of Human Rights and reiterated in article 19 of the International
Covenant on Civil and Political Rights which provides that “ Everyone shall have the right
to freedom of expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of his choice”.

398. In this context, we would further like to appeal to your Excellency's Government to
take all necessary steps to ensure the right of peaceful assembly as recognized in article 21
of the International Covenant on Civil and Political Rights, which provides that “The right
of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary in a
democratic society in the interest of national security of public safety, public order (ordre
public), the protection of public health or morals of the protection of the rights and
freedoms of others”.

399. In the event that your investigations support or suggest the above allegations to be
correct, we urge your Excellency’s Government to take all necessary measures to guarantee
that the rights and freedoms of the aforementioned person(s) are respected and
accountability of any person guilty of the alleged violations is ensured. We also request that
your Excellency’s Government adopt effective measures to prevent the recurrence of these
acts.

400. In view of the urgency of the matter, we would appreciate a response on the initial
steps taken by your Excellency’s Government to safeguard the rights of the above-
mentioned persons in compliance with the above international instruments.

401. Moreover, it is our responsibility under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention. Since we are expected
to report on these cases to the Human Rights Council, we would be grateful for your
cooperation and your observations on the following matters, when relevant to the case
under consideration:

1. Are the facts alleged in the above summary of the case accurate?

2. Please provide the details, and where available the results, of any
investigation and judicial or other inquiries carried out in relation to this case. If no
inquiries have taken place, or if they have been inconclusive, please explain why.

3. Please provide the details on how the actions undertaken by public officials
regarding this case are compatible with the international norms and standards of the
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right to freedom of opinion and expression and the related right to peaceful assembly
and association.

4, In the event that it is found that the arrests and detention were unlawful,
please provide the full details of any prosecutions which have been undertaken.
Have penal, disciplinary or administrative sanctions been imposed on the alleged
perpetrators?

5. What were the instructions given to the security forces before and during the
demonstrations? How did the security forces ensure compliance with the
requirements of necessity and proportionality?

Iran: Risk of execution of Mohammad Reza Haddadi (a minor)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal dated 23 July 2009

402. I am writing to you in relation to new information we have received regarding the
reportedly imminent execution of Mr. Mohammad Reza Haddadi, who was sentenced to
death on 6 January 2004 for the kidnapping and murder of Mohammed Bagher Rahmat, a
taxi driver, in August 2003. At the time of the alleged offense, Mr. Haddadi was said to be
15 years old.

403. 1 would like to recall the communication regarding this matter addressed to your
Government on 29 February 2008. It drew attention to serious concerns that the death
sentence imposed on Mr. Mohammad Reza Haddadi was in violation of your Government’s
obligations under Article 37(a) of the Convention on the Rights of the Child and Article
6(5) of the International Covenant on Civil and Political Rights. Regrettably, your
Government has so far failed to reply to this communication.

According to recent allegations brought to my attention:

Although the Supreme Court confirmed the death sentence on 3 July 2005,
the Head of the Judiciary postponed the execution in October 2008. On 27 May
2009, the Head of the Judiciary stayed the execution a second time and ordered
Branch 17 of the Supreme Court to review the case. Despite the fact that no review
has taken place, the execution has reportedly already been scheduled.

404. Although the death penalty is not, per se, prohibited under international law, I would
like to remind your Excellency’s Government that it must be regarded as an extreme
exception to the fundamental right to life, and must as such be interpreted in the most
restrictive manner. It is crucial that all restrictions and fair trial standards pertaining to
capital punishment contained in international human rights law are fully respected in
proceedings relating to capital offences. As Article 14(5) of the ICCPR provides,
“Everyone convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law.” Since the Head of the Judiciary has
ordered a review of Mr. Haddadi’s case, no execution should be carried out before the
completion of the review.
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405. Furthermore, since Mr. Haddadi was only 15 years old at the time of the alleged
offense, I would like to remind your Excellency’s Government that the execution of a
juvenile offender would be incompatible with the international legal obligations of the
Islamic Republic of Iran. Article 37(a) of the Convention on the Rights of the Child
expressly provides that capital punishment shall not be imposed for offences committed by
persons below eighteen years of age. In addition, Article 6(5) of the ICCPR provides that
the death penalty shall not be imposed for crimes committed by persons below eighteen
years of age.

406. 1 would therefore respectfully request Your Excellency’s Government to take all
necessary steps to commute the sentence of execution in order to ensure compliance with
the applicable standards of international human rights law.

407. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all cases brought to my attention. Since I am expected to report
on this case to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters.

1. Is it accurate that Mohammad Reza Haddadi execution has been scheduled
and, if so, for what date?

2. Please explain how your Excellency’s Government considers Mr. Haddadi’s
death sentence to be consistent with the Convention on the Rights of the Child and
the International Covenant on Civil and Political Rights.

Iran: Risk of execution of Hossein Haghi (a minor)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent appeal dated 8 August 2009

408. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding Mr. Hossein Haghi, apparently now
aged 22, who is allegedly at risk of imminent execution for offences committed when he
was a minor.

According to information received:

On 12 August 2003, Hossein Haghi, aged 16 at the time, fatally wounded
another boy, Mehdi Khalili. Hossein Haghi and a friend had intervened in order to
stop a fight between two other boys. It is alleged that Hossein Haghi was being hit
and retained when he grabbed a knife to defend himself. Mehdi Khalili was killed
during the fight by a knife wound to the chest. When arrested, Hossein Haghi
admitted to holding a knife and stabbing Mehdi Khalili. During the trial, however,
he denied stabbing him to death.

On 8 February 2004, he was found guilty of premeditated murder by Branch
74 of the Criminal Court, and sentenced to gesas. Following several petitions the
verdict was quashed by the head of the Judiciary in September 2008, and the case
was sent for retrial. Branch 71 of the Teharan Criminal Court, which retried the case,
once again sentenced him to death. The sentence was approved by Branch 27 of the
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Supreme Court and passed on to the Office for the Implementation of Sentences at
the end of the month of August.

409. While I do not wish to prejudge the accuracy of the information received, I reiterate
that any executions of juvenile offenders would be incompatible with the international legal
obligations of the Islamic Republic of Iran under various instruments which I have been
mandated to bring to the attention of Governments. Article 37(a) of the Convention on the
Rights of the Child, to which the Islamic Republic of Iran is a Party, expressly provides that
capital punishment shall not be imposed for offences committed by persons below eighteen
years of age. In addition, Article 6(5) of the International Covenant on Civil and Political
Rights, to which the Islamic Republic of Iran is a Party, provides that the death penalty
shall not be imposed for crimes committed by persons below eighteen years of age.

410. I wish to thank your Excellency for your letter dated 15 July 2009 in response to my
letter of 23 August 2007, in respect to another case in which the accused juvenile offender
had been sentenced to gesas. Your letter indicates that through efforts of the Judiciary, the
case had entered the reconciliation case and that as a result of the victim’s guardians giving
their consent the execution had been stopped and the accused released. While I welcome
this outcome, I remain concerned that such efforts to decrease the carrying out of death
sentences against offenders who were juveniles is an utterly inadequate approach to
complying with your Excellency’s Government’s obligations under international law.
These can only be fulfilled by immediately stopping all executions for crimes committed by
persons who were not aged 18 at the time of the offence. Laws permitting the death
sentence to be imposed on juvenile offenders are inherently inconsistent with the
international legal obligations assumed by the Islamic Republic of Iran and should be
promptly repealed.

411. I would further like to reiterate that:

* For the purposes of your Excellency’s Government’s obligation under international
law to end the imposition of capital punishment for offences committed by persons
below eighteen years of age, the distinction between the gesas claim of the victim’s
family and the public interest to punish murder is immaterial. International law bans
the imposition of the death penalty for offences committed by children in both cases.

* International law, in particular Article 6(4) of the International Covenant on Civil
and Political Rights, guarantees the right to seek pardon or commutation of the
sentence from the State authorities. Where the diyah pardon is available, it must be
supplemented by a separate, public system for seeking an official pardon or
commutation.

412. 1 have set forth the arguments underlying these rules of international law on a
number of occasions, most recently in my communication to your Excellency’s
Government of 6 May 2009 regarding the cases of juvenile offenders Amir Khaleghi, and
Safar Angooti.

413. 1 would respectfully reiterate my appeal to the Government of the Islamic Republic
of Iran to take all necessary steps to avoid executions that would be inconsistent with
accepted standards of international human rights law and to take steps to bring its
legislation in compliance with Article 37(a) of the Convention on the Rights of the Child
and Article 6 of the International Covenant on Civil and Political, to which it is a party. In
particular, I urge your Government to expeditiously lift or commute the death sentences
imposed against Hossein Haghi as well as all other persons awaiting executions for
offences committed before they reached age 18. All other efforts undertaken by your
Government to prevent these executions are insufficient to meet its obligations under
international treaties it is a Party to.
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414. It is my responsibility under the mandate provided to me by the Human Rights
Council to seek to clarify all cases brought to my attention. Since I am expected to report
on this case to the Human Rights Council, I would be grateful for your cooperation and
your observations on the following matters.

1. Are the facts alleged above accurate? If not so, please provide all information and
documents proving their inaccuracy.

2. Please explain the steps taken by your Excellency’s Government to lift or commute
the death sentences imposed against Hossein Haghi.

3. I also recall my communications dated 5 January 2007, 31 January 2007, 29
February 2008, 27 March 2008, 2 May 2008, 13, 27 August 2008, 30 January 2009, 17
February 2009, 6 March 2009 and 6 May 2009, seeking confirmation of the current status
of the Bill on Juvenile Courts. What provisions will that law, once it enters into force,
contain with regard to capital punishment for juvenile offenders?

Iran: Risk of execution of Abbas Hosseini (a minor)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 1 male
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent appeal dated 1 October 2009

415. In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding the imminent execution of Mr. Abbas
Hosseini. According to the information received the date for the execution of the death
penalty has been set for 5 October 2009. I have previously written to your Excellency's
Government on this matter in communications dated 21 April 2005, 17 September 2008
and 6 March 2009. However, I have yet to receive any reply on issues raised therein.

416. Ireiterate as in my previous communications that Mr Abbas Hosseini was a minor at
the time of the commission of the offence of murder for which he was sentenced to death.
Mr Hosseini was sentenced to death for the offence of murder on 3 June 2004 by verdict
No.13/277 of Branch 43 of the Mashhad Special Court. On 28 October 2004, Branch 41 of
the Supreme Court affirmed the judgment of the Juvenile Court in Mashhad. The Supreme
Court judgment issued on 29 December 2008, following a hearing, expressly recognized
that Mr Hosseini was a minor at the time of committing the offence but nevertheless
confirmed the death sentence.

417. There have been efforts to engage in a process of convincing the family of the victim
to accept payment of compensation (diyeh) from the family of Mr Hossein. In this regard,
on 7 May 2005, the Head of the Judiciary reportedly ordered that the execution should not
proceed while the file was being reviewed by the central judiciary in Tehran. These
discussions have not been successful as the family of the victim has refused to accept the
payment of compensation (diyeh). Currently, the family of Mr Hosseini is unable to further
engage with the family of the victim as it is reportedly in a mourning period for the death of
one its sons.

418. In this connection, I wish to draw to the attention of your Excellency’s Government
that carrying out the execution of Mr Abbas Hosseini would be incompatible with the
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international obligations that the Islamic Republic of Iran has undertaken under various
instruments which I have been mandated to bring to the attention of governments.

419. 1 have in my previous communications acknowledged the efforts made by your
Excellency’s Government to avoid the execution of Mr Hosseini by undertaking review of
the case and repeatedly postponing the execution in order make provision for discussion
between the families. Although this is commendable, your Excellency’s Government
nevertheless retains the obligations it has undertaken under international law, especially the
Convention on the Rights of the Child and International Covenant on Civil and Political
Rights. All efforts short of lifting or commuting the death sentence against Mr Hosseini are
insufficient to meet its obligations under international treaties it is a Party to, specifically
under Article 37(a) of the Convention on the Rights of the Child and Article 6(5) of the
Covenant.

420. I respectfully urge your Excellency’s Government to take all measures necessary to
comply with the commitments it has undertaken under international law. These measures
were, in my view, accurately reflected in the recommendations issued by the United
Nations Committee on the Rights of the Child, which called on the Islamic Republic of Iran
in January 2005 to “immediately suspend the execution of all death penalties imposed on
persons for having committed a crime before the age of 18, to take the appropriate legal
measures to convert them to penalties in conformity with the provisions of the Convention
and to abolish the death penalty as a sentence imposed on persons for having committed
crimes before the age of 18, as required by article 37 of the Convention.” (See
CRC/C/15/Add. 254, 28 January 2005, at par. 30)

421. In view of the urgency of this matter and of the irreversibility of the punishment of
the death penalty, it is imperative that your Excellency’s Government should take all steps
necessary to prevent the execution of Mr Abbas Hosseini, which if carried out will be
inconsistent with acceptable standards of international law. Further, the unsuccessful
negotiations so far, for compensation (diyeh) to the victim’s family should not form the
basis for carrying out the execution of the death penalty. I therefore urge your Excellency’s
Government to lift or commute the death sentence imposed against Mr Abbas Hosseini.

422. It is my responsibility under the mandate provided to me by the Human Rights
Council and reinforced by the appropriate resolutions of the General Assembly, to seek to
clarify all such cases brought to my attention. Since I am expected to report on these cases
to the Council, I would be grateful for your cooperation and your observations. I undertake
to ensure that your Government’s response is accurately reflected in the reports I will
submit to the Human Rights Council for its consideration.

Iran: Risk of execution of Behnood Shoojaee and Safar Angooti (minors)

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment

Subject(s) of appeal: 2 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal dated 8 October 2009

423, In this connection, I would like to draw the attention of your Excellency’s
Government to information I have received regarding the allegedly imminent execution of
Mr Behnood Shoojaee and Mr Safar Angooti for offences they committed while they
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were still minors. According to information I have received, 11 October 2009 has been set
as the execution date for Behnood Shoojaee and 21 October 2009 for Safar Angooti. I have
previously written to your Excellency’s Government concerning Mr. Behnood Shoojaee in
two communications dated 27 December 2007 and 13 August 2008 and concerning Mr
Safar Angooti in a communication dated 6 May 2009. I acknowledge receiving a response
from your Excellency’s Government regarding the case of Behnood Shoojaee on 15 July
2009

424. As indicated in my previous communications and not denied in the response
received from your Excellency’s Government, Mr Behnood Shoojaee was convicted by a
court in Tehran of murdering another boy during a street fight when he was 17 years old.
Mr Safar Angoti was sentenced to death in 2008 by a court in Tehran having been found
guilty of a murder committed at the age of 17.

425.  While I do not wish to prejudge the accuracy of the information received, I reiterate
that any further executions of juvenile offenders would be incompatible with the
international legal obligations of the Islamic Republic of Iran under various instruments
which I have been mandated to bring to the attention your Excellency’s Government.
Article 37(a) of the Convention on the Rights of the Child, to which Islamic Republic of
Iran is a Party, expressly provides that capital punishment shall not be imposed for offences
committed by persons below eighteen years of age. In addition, Article 6(5) of the
International Covenant on Civil and Political Rights, to which Islamic Republic of Iran is a
Party, provides that the death penalty shall not be imposed for crimes committed by persons
below eighteen years of age.

426. In view of the urgency of this matter and of the irreversibility of the punishment of
the death penalty, it is imperative that your Excellency’s Government should take all steps
necessary to prevent the execution of Mr Behnood Shoojaee and Mr Safar Angooti. I
therefore again urge your Excellency’s Government to suspend the executions reportedly
already scheduled and expeditiously lift or commute the death sentences imposed against
Mr Safar Angooti and Mr. Behnood Shoojaee, as well as all other persons awaiting
execution for offences committed before they reached age 18.

427. 1 acknowledge the assurances contained in the letter of your Excellency’s
Government dated 15 July 2009 to the effect that, in the case of Behnood Schoojaee as in
other cases, the pertinent authorities of the Islamic Republic of Iran have been doing their
utmost to move the victim’s guardians to accept the payment of diyeh in place of execution.
However, as I have pointed out both in previous letters to your Excellency’s Government
and in a recent report to the Human Rights Council (A/HRC/11/2, paras. 35-36), all efforts
undertaken by your Excellency’s Government to prevent executions of juvenile offenders
short of lifting or commuting the death penalty are insufficient to meet its obligations under
international treaties it is a Party to.

428. It is my responsibility under the mandate provided to me by the Human Rights
Council and reinforced by the appropriate resolutions of the General Assembly, to seek to
clarify all such cases brought to my attention. Since I am expected to report on these cases
to the Council, I would be grateful for your cooperation and your observations. I undertake
to ensure that your Government’s response is accurately reflected in the reports I will
submit to the Human Rights Council for its consideration.

Iran: Risk of execution on conviction of “mohareb” (enmity against God) of
Habibollah Latifi, Ehsan (Esma’il) Fattahian and Sherko Moarefi.

Violation alleged: Non-respect of international standards on safeguards and restrictions
relating to the imposition of capital punishment
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Subject(s) of appeal: 3 males
Character of reply: No response

Observations of the Special Rapporteur: The Special Rapporteur regrets that the
Government of Iran has failed to cooperate with the mandate that he has been given by the
General Assembly and the Human Rights Council.

Urgent Appeal dated 13 October 2009

429. 1would like to draw the attention of your Excellency’s Government to information I
have received regarding the allegedly imminent execution of three men convicted and
sentenced to death on the charge of “mohareb” (enmity against God), Messrs. Habibollah
Latifi, Ehsan (Esma’il) Fattahian and Sherko Moarefi.

According to information received

Habibollah Latifi, Ehsan (Esma’il) Fattahian and Sherko Moarefi were convicted
and sentenced to death for “mohareb” on charges believed to relate to their alleged
membership of PJAK (the Free Life Party of Kurdistan), a forbidden armed group.
They are reportedly currently held at a prison in Sanandaj, the capital of Kordestan
province. A judge in Sanandaj has received instructions from the judicial authorities
in Tehran to prepare for the executions. The three men have been moved to solitary
confinement in preparation for the pending executions.

430. I have previously written to your Excellency’s Government (communications dated
31 August 2006, 26 July 2007, 24 April 2008, 18 July 2008 and 28 April 2009) drawing
attention to concerns regarding the compatibility of the imposition of the death penalty on
the charge of “mohareb” with international law obligations accepted by the Islamic
Republic of Iran.

431. The concern in relation to the utilization of this charge, which reports indicate is
directed mainly against political dissidents, critics of the Government and persons accused
of espionage, is that it might not be sufficiently well defined to satisfy the very strict
standards of legality set by article 6(2) of the of the International Covenant on Civil and
Political Rights, to which the Islamic Republic of Iran is a party. This provision stipulates
that “in countries which have not abolished the death penalty, sentence of death may be
imposed only for the most serious crimes in accordance with the law”. Two issues relevant
to the case of Messrs. Habibollah Latifi, Ehsan (Esma’il) Fattahian and Sherko Moarefi
arise from this provision:

(a)  For the sentence of death to be imposed “in accordance with the law”, the law
in question must be sufficiently precise to clearly allow distinction between conduct
punishable with the capital sentence and conduct not so punishable.
(A/HRC/11/2/Add.1) and

(b)  The death penalty is limited to the “most serious crimes.” As observed in a
report to the Human Rights Council, the conclusion to be drawn from a thorough
and systematic review of the jurisprudence of all of the principal United Nations
bodies charged with interpreting the most serious crimes provision, is that a death
sentence can only be imposed in cases where it can be shown that there was an
intention to kill which resulted in the loss of life (A/HRC/4/20, para. 53). Moreover,
when the Human Rights Committee last considered a report presented by your
Excellency's Government, it expressly stated in its concluding observations that it
“considers the imposition of [the death] penalty for crimes [...] that do not result in
loss of life, as being contrary to the Covenant” (CCPR/C/79/Add.25, paragraph 9).

432. On the basis of these principles, I have repeatedly sought from your Excellency’s
Government a definition of 