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In the case of Abdolkhani and Karimnia v. Turkey,
The European Court of Human Rights (Second Segtisitfing as a
Chamber composed of:
Francoise Tulken$}resident,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danut Jatiere,
Dragoljub Popond,
Nona Tsotsoria,
Isil Karaks;, judges,
and Sally DolléSection Registrar
Having deliberated in private on 1 September 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 3048) against the
Republic of Turkey lodged with the Court under Al 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by two Iranian nationals, Mr Msgn Abdolkhani and
Mr Hamid Karimnia (“the applicants”), on 30 Juned20

2. The applicants, who had been granted legal we&te represented
by Mrs D. Abadi, the director of Iranian RefugeeBiahce Inc., a non-
governmental organisation in New York, United Statef America.
Mrs Abadi was approved by the President of the Glento represent the
applicants in the proceedings before the Courtyansto Rule 36 § 4 (a) of
the Rules of Court. The Turkish Government (“thev&ament”) were
represented by their Agent.

3. On 30 June 2008 the President of the Chambehich the case was
allocated decided, in the interests of the pawmies the proper conduct of
the proceedings before the Court, to indicate éoGlovernment of Turkey,
under Rule 39 of the Rules of Court, that the ajaplis should not be
deported to Iran or Irag until 4 August 2008. OnJ2® 2008 the President
of the Chamber decided to extend until further gethe interim measure
indicated under Rule 39 of the Rules of Court.

4. On 24 September 2008 the President of the Chaddrided to give
notice of the application to the Government. It vedso decided that the
admissibility and merits of the application woulé lexamined together
(Article 29 § 3) and that the case would be givaarjty (Rule 41).

5. The applicants and the Government each filetlemrobservations on
the admissibility and merits. In addition, commeweye received from the
Office of the United Nations High Commissioner fdRefugees
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(“UNHCR”), which had been given leave by the Presidto intervene in
the written procedure as a third-party (Article 8@ of the Convention and
Rule 44 § 2).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicants were born in 1973 and 1978 ws@dy and are
currently being held in the GaziosmaggaForeigners’ Admission and
Accommodation Centre in Kirklareli.

7. The applicants joined the People's Mojahediga@isation in Iran
(“the PMOQOI", also known as the “Mojahedin-e-Khalgganization”) in
1992 and 2001 respectively. They arrived in Iraqungpecified dates. They
lived in Al-Ashraf camp, where PMOI members wereaumodated in
Iraqg, until they left the organisation in 2005 &@D6 respectively, because
they disagreed with the PMOI's goals and methoéter Aeaving the PMOI,
they went to the Temporary Interview and Protectacility (“TIPF”), a
camp created by the United States forces in lIragis Tacility was
subsequently named the Ashraf Refugee Camp (“ARC”).

8. On 5 May 2006 and 16 October 2007, after bameyrviewed, the
applicants were recognised as refugees by the UNHERdquarters in
Geneva during their stay in Iraq. As regards ths ipplicant, the UNHCR
found that he had a well-founded fear of perseauitolran on grounds of
his political opinion, his character and the firmnegiction with which he
held his political opinions. In particular, havirggard to the applicant's link
to the PMOI for 10 years, to the treatment of memnloé the PMOI in Iran
and to his explicit opinions on the need for a &ac8tate in his country of
origin, the UNHCR considered that the applicant lestiablished to a
reasonable degree that his situation would bevi@tb up by the security
agencies which would make his stay in Iran intdd&xaf he returned there.

9. As regards the second applicant, the UNHCR dotlmat he had a
well-founded fear of violations by Iranian authm# of,inter alia, his right
to life through an arbitrary or unlawful deprivatiof life, freedom from
torture, ill-treatment, arbitrary arrest or detentias well as his right to a
fair and public trial. In particular, having regar the applicant's
membership of the PMOI and to his political opirdand the treatment of
actual and suspected members of the PMOI andntpathisers in Iran, the
UNCHR considered that the evidentiary threshold ‘@wéasonable
likelihood” that the applicant would face treatmesuich as arbitrary
detention and torture was satisfied.
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10. In April 2008 the TIPF was closed down and @pelicants, along
with other former PMOI members, were transferreddghern Iraq.

11. On an unspecified date the applicants arrimetiurkey. They were
arrested by security forces and, as they had eht@rtekish territory
illegally, were deported back to Iraq on 17 Jun@&0

12. They immediately re-entered Turkey.

13. On 21 June 2008 they were arrested by roackpbet gendarmerie
officers from the Gokyazi gendarme station, inslVas their passports were
found to be false.

14. On 21 June 2008 the applicants made staterteetite gendarmerie
officers. The applicants contended that they wdiaddexecuted if returned
to Iran, due to their opposition to the Iranian @&mment's policies, and that
their lives had also been at risk in Irag. Theyestahat they wished to go to
Istanbul in order to request asylum and leave fmada.

15. The applicants were subsequently placed in tbesigners'
department at the police headquarters in the Hagisbgrct of Mus.

16. On 23 June 2008 the Mpublic prosecutor filed a bill of indictment
with the My Magistrates' Court, charging the applicants witgal entry
into Turkey.

17. On the same day the applicants were broughbrédethe
Mus Magistrates' Court. Noting that the applicants lddoe deported, the
judge communicated the bill of indictment to thelagants and took their
statements regarding the charge against them. gpleants submitted that
they had left Iran as they faced a risk of deatthat country and that they
had come to Turkey illegally, with the assistant@a esmuggler, in order to
go to Canada where they had family. The magistratagt convicted the
applicants as charged but decided to defer thesitipo of a sentence for a
period of five years in accordance with Article 2¥lthe Code of Criminal
Procedure. The applicants were subsequently takek o the Haskoy
police headquarters.

18. According to the applicants' submissions, @ J2ne 2008 the
national authorities once again attempted to degberh, this time to Iran.
The applicants prevented their deportation by spgakArabic and
pretending not to understand Farsi. Consequerttly,Itanian authorities
refused to admit them to Iran. In their submissi@asthe Court, the
Government made no mention of the purported defppontaf the applicants
to Iran. Instead, they noted that the applicantsilevde required to be
deported to Northern Iraqg, where they had come from

19. On 30 June 2008 the director of theshMranch of the Human
Rights Association, Mr VedatSengul, went to the Haskdy police
headquarters to visit the applicants at the reqokshe UNHCR Ankara
office. According to MrSengul's submissions, on the day of his visit the
first applicant had attempted to commit suicidehashad been told by a
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police officer that he would be deported to IraheTpolice had not allowed
Mr Sengul to meet the applicants.

20. On 30 June and 1 and 2 July 2008 the appsicardde further
statements to the police and contended that theg feemer members of
the PMOI. The first applicant noted that he had BEadylish, Farsi and
Arabic lessons as well as military training whenwees in the organisation.
He also stated that, while in the TIPF, he had begrhotographer and
taught Arabic. He said that he had not been invbineany armed activity.
The second applicant stated that, apart from tbeeafentioned languages,
he had also learned Turkish when he had been a evemhibhe PMOI. He
contended that he had lived in the TIPF for tworyeand had never been
involved in any armed activity. Both applicantstsththat they had come to
Turkey in order to apply to the UNHCR, following\ace by American
officials to do so.

21. The applicants submitted identical petitiomg-arsi to the police in
Haskdy, which read as follows:

“We entered Turkey with the assistance of a smudgben the city of Diyana. We
are refugees and used to reside in Erbil, Iragq.cAfae to Turkey in order to contact
the UNHCR and ask it to process our [resettlemerdbes. The UNHCR's
headquarters in Irag was blown up by terrorists iamd longer has an office there.
We request to stay in Turkey temporarily so that cases can be processed. Our
friends advised us that the only way to contactUhNHCR was to come to Turkey.
We need a lawyer before we communicate [with youhter.”

22. The applicants signed these petitions. Theg alrote down their
UNHCR case numbers, the names of their parentshenddates of birth.

23. The applicants were held at the Haskoy pdieadquarters, in Mu
until 26 September 2008, when they were transfetcedhe Kirklareli
Foreigners' Admission and Accommodation Centre.

24. On 18 October 2008 the applicants draftedipet addressed to the
Kirklareli governor's office and sought temporargylam in Turkey.
According to the information in the case file, theplicants have not yet
received any reply to their petitions.

25. On 15 December 2008 the second applicant edaamother Iranian
asylum seeker held in the Kirklareli Foreigners' mdgsion and
Accommodation Centre. The director of the Centrsisésd them in
obtaining their marriage certificate.

26. On 16 January 2009 the second applicant haoWwer of attorney
notarised for Mr A. Baba, and subsequently Ms Suddi, lawyers
practising in Istanbul, to represent him in Turkdye notary agreed to
notarise the power of attorney on the basis ofafleeementioned marriage
certificate.

27. On 16 March 2009 the second applicant's lafigel a petition with
the Ministry of the Interior, challenging the sedoapplicant's detention.
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According to the information in the case file, thecond applicant has not
yet received any reply to his petition.

28. On 25 March 2009, upon a request from the URHGhe
Government of Sweden agreed to examine the appdicarases for
resettlement there. According to the informationtire case file, that
examination is still pending.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Constitution

29. Article 125 of the Turkish Constitution progglinter alia:

“All acts or decisions of the authorities are sgbje judicial review ...

If the implementation of an administrative act wbuksult in damage which is
difficult or impossible to compensate, and at thme time this act is clearly unlawful,
a stay of execution may be decided upon, statiegehsons therefor ...”

B. Administrative Procedure Act (Law no. 2577)

30. Section 2 of Law no. 2577 provides that anyammse personal
rights have been violated as a result of an allggadawful administrative
decision or act can bring an action for annulmérhat decision or act.

Section 27(1) of the same Law stipulates that aplieggion to the
administrative courts does not automatically sudperplementation of the
decision or act in question. Under section 27(2¢, administrative courts
can order a stay of execution if the decision drrmaguestion is manifestly
unlawful and if its implementation would cause weesible harm.

C. Passport Act (Law no. 5682) and the Act on th&esidence and
Travel of Foreigners in Turkey (Law no. 5683)

31. Sections 4 and 8(5) of Law no. 5682, in soafarelevant, read as
follows:

Section 4
“Foreigners who come to the Turkish borders with@utpassport or identity
documents or with an invalid passport or identibgaiments shall not be authorised to

enter.

Foreigners who claim that they have lost their pagtsor identity documents while
travelling may be authorised, pending an invesiigatonducted by the Ministry of
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the Interior, to enter ... and on condition thagytttan be accommodated at a place
designated by the local governor. ..."

Section 8(5)
“Persons who are forbidden to enter Turkey are ...

(5) Those who are perceived to have come for thegse of destroying the
security and public order of the Republic of Turlayof assisting or conspiring with
persons who want to destroy the security and pabter of the Republic of Turkey.”

32. Sections 19 and 23 of Law no. 5683 read &svisl
Section 19

“Foreigners whose stay in the territory of Turksyconsidered to be incompatible
with public safety and the political or adminisivat requirements of the Ministry of
the Interior shall be invited to leave Turkey witha fixed time-limit. Those who do
not leave Turkey after the expiry of the time-limiay be deported.”

Section 23

“Persons who are to be deported but cannot leavkeyuwue to their inability to
obtain a passport or for other reasons are obligedside at places designated by the
Ministry of the Interior.”

D. Attorneys Act (Law no. 1136)

33. Section 2(3) of Law no. 1136, as amended by ha. 4667 of
2 May 2001, provides as follows:

“Judicial bodies, police departments, other puldistitutions and agencies, State
economic enterprises, private and public banksarrest, insurance companies and
foundations are under an obligation to assist adigs in carrying out their duties.
These entities are obliged to submit requestedrrimdtion and documents to the
lawyers for review, subject to any contrary prowis in the laws establishing these
entities. Obtaining copies of such documents igesailto the presentation of a power
of attorney. In pending cases, documents may bair@at from the court without
waiting until the date of the hearing.”

E. The law and practice governing asylum seekers

1. 1951 Convention relating to the Status of Rexsg

34. Turkey has ratified the 1951 Convention rafatio the Status of
Refugees and the 1967 Protocol thereto. Howevermaintains the
geographical limitation provided for in Article 1 & this Convention by
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which it assumes the obligation to provide protactonly to refugees
originating from Europe.

2. 1994 Regulation

35. On 30 November 1994 the Regulation on the quoes and
principles related to possible population movemamis foreigners arriving
in Turkey, either as individuals or in groups, wighto seek asylum either
from Turkey or requesting a residence permit ireotd seek asylum from
another country (“the 1994 Regulation”), came ifde by a decision of
the Council of Ministers no. 1994/6169. Under th@94 Regulation,
although formally excluded from the protection dfet1951 Geneva
Convention, non-European asylum seekers may applythé Turkish
Government for “temporary asylum seeker status” dpen their
resettlement in a third country by the UNHCR.

36. Article 3 of the 1994 Regulation defines aigefe and asylum seeker
as follows:

“Refugee: A foreign national who, as a result okm¢ occurring in Europe and
owing to a well-founded fear of being persecuted feasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his or her nationality and is unable @ring to such fear, is unwilling to
avail himself of the protection of that country, who, not having a nationality and
being outside the country of his or her former hadiresidence as a result of such
events, is unable or, owing to such fear, is umglto return to it;

Temporary Asylum Seeker: A foreign national who rogvto a well-founded fear of
being persecuted for reasons of race, religioripnality, membership of a particular
social group or political opinion, is outside theuatry of his or her nationality and is
unable or, owing to such fear, is unwilling to ddaimself of the protection of that
country, or who, not having a nationality and bemgside the country of his or her
former habitual residence as a result of such syéntunable or, owing to such fear,
is unwilling to return to it.”

37. On 16 January 2006 Articles 4, 5, 6, 7 andf3@e 1994 Regulation
were amended by a decision of the Council of Marst (decision
no. 2006/9938).

38. Articles 4, 5 and 6 of the 1994 Regulation rpyavide as follows:

Article 4

“Foreign nationals entering Turkey legally to seslylum or to request a residence
permit in order to seek asylum in another countrgllsapply without delay to the
governor's office of the city where they are prés€&hose who enter Turkey illegally
are required to apply without delay to the govemoffice of the province through
which they entered the country.

Those who fail to apply to the authorities withiretshortest reasonable time shall
state the reasons for failing to do so and shalbmerate with the competent
authorities.”
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Article 5

“With regard to individual foreigners who eitherekeasylum from Turkey or
request a residence permit in order to seek asyitom another country the
governors' offices shall

a) identify the applicants and take their photpheaand fingerprints.

b) conduct interviews with the applicants in adesorce with the 1951 Geneva
Convention relating to the Status of Refugees.if@rviewing and decision making,
staff shall be appointed at the governors' offiedsch are authorised to conduct
interviews and to take decisions.

¢) send the interview documents along with the memts of the interviewer and
the decision made on the case of the applicangctordance with the authority
granted under Atrticle 6, to the Ministry of thedribr.

d) pending further instructions from the Miniso¥ the Interior, accommodate the
foreigner in a centre or a guest house consideppdopriate by the Ministry of the
Interior, or authorise the foreigner to reside liyée a place which shall be designated
by the Ministry of the Interior.

e) take further steps following instructions fréime Ministry of the Interior.”

Avrticle 6

“Decisions on the applications of individual foreags, either seeking asylum from
Turkey or requesting a residence permit in ordeseiek asylum from another country,
shall be adopted by the Ministry of the Interioraocordance with the 1951 Geneva
Convention relating to the Status of Refugees &edRrotocol of 31 January 1967
relating to the Status of Refugees and this Reigulat

When it considers it necessary, the Ministry of timerior may transfer the
decision-making authority to the governors' offices

The decision taken by a governor's office or thenisry of Interior shall be
communicated to the foreigner through the govesraffice.

Those foreigners whose applications are acceptetl bb accommodated in a
guesthouse deemed appropriate by the Ministryeirterior or shall freely reside in
a place which shall be designated by the Minisfrthe Interior.

Those whose applications are not accepted may hppdhe relevant governor's
office within 15 days.

For a speedier decision, the period for lodgingappeal may be reduced by the
Ministry of the Interior, if deemed necessary.

The statement, other information and documentsatipg the claim submitted by
the applicant appealing the decision shall be &etite Ministry of the Interior by the
governor's office. Any appeal shall be decidedh® Ministry of the Interior and the
final decision shall be notified to the foreigner.
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The situation of those whose appeals are rejeciea linal decision shall be
assessed within the framework of the general pimvisregarding foreigners. Within
this framework, those foreigners who are not el@jior a residence permit shall be
notified that they must leave Turkey within a tifiveit determined by the
administration. Foreigners who do not leave thentyushall be deported from
Turkey by the governors' offices upon receipt atiinctions from the Ministry of the
Interior, or ex officio by the governors' offices where the direct deaisimking
authority has been transferred to them.”

3. Circular no. 57

39. On 22 June 2006 the Minister of the Interissued a Circular
containing a directive regarding the procedures @mttiples to be applied
when implementing the 1994 Regulation (“Circular. ®@”) within the
context of the process of Turkey's accession toBmepean Union. The
Circular contains guidelines regardingter alia, asylum seekers' access to
asylum procedures, the manner in which asylum e@ijptins and interviews
should be processed, the procedure as to the reMielecisions refusing
temporary asylum, the residence of asylum seekerSurkey and their
transfers to other provinces, health assistanceasglum seekers, the
education of their children and the relation betwdlee Ministry of the
Interior and the UNHCR.

40. Regarding the issue of access to the asylumemnporary asylum
procedure, Circular no. 57 reiterates the contémirocles 4 and 5 of the
1994 Regulation. As to residence permits for asy&una temporary asylum
seekers, section 11 of the Circular provides tlasgns who have applied
for asylum or temporary asylum in Turkey, except fbose listed in
section 13, shalex officio be granted a residence permit for six months
which shall subsequently be extenaadofficiofor another six months.

41. Section 12 of Circular no. 57, in so far akwent, provides as
follows:

Procedure to be followed by the governors' officefllowing the decision of the
Ministry of the Interior and legal assistance

“Applicants shall be informed by the governors'ia#s of the decision of the
Ministry of the Interior regarding their requests.the decision is positive, the
refugee/temporary asylum seeker shall be grantesidence permit upon receipt of
the instructions of the Ministry of the Interior.

Negative decision at first instance
If the first decision taken by the Ministry regardi the applicant's request is
negative, the applicant shall be informed that@mhiee may lodge an objection against

the decision within fifteen days in accordance wditticle 6 of the 1994 Regulation.

The objection may be made in written form or atiaterview, if the applicant
requests one.
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The residence permit of an applicant who has lodgeabjection against the first
decision given in his or her regard shall be extehdnd subsequent action shall be
taken upon the instructions of the Ministry of theerior.

The applicant can submit any information or docuiriansupport of his or her
objection. The applicant may lodge an objectionhwibe assistance of a legal
representative or an adviser or directly throughdniher representative.

If the applicant has not lodged an appeal, he erdstall be ordered to leave the
country within fifteen days. A check shall be cedriout to ensure that he or she has
left by the end of this period.

If the person has not left within the specifiedipér action shall be taken to deport
him or her pursuant to the general provisions miggrforeign nationals.

Final decision

The petition containing the applicant's objectiorttee information and documents
concerning the additional interview shall be senthte Ministry of the Interior and
action shall be taken upon the latter's instrustion

If an applicant is given refugee or asylum seekatus following the examination
conducted by the Ministry of the Interior, he oeghall be granted a residence permit
upon the instructions of the Ministry.

An applicant whose objection has been rejectedezare the country voluntarily.

Residence permits as a result of subsidiary proteion and protection for
humanitarian considerations

The cases of applicants whose objections have tegected by a final decision are
assessed within the framework of the general pimviscontained in Article 6 of the
1994 Regulation concerning foreigners.

This assessment concerns whether the applicarst inskirring serious harm, in the
light of the European Convention of Human Rightsd avhether it is necessary to
grant him or her subsidiary protection.

Regard is also had to whether the applicant shioellgranted a residence permit for
humanitarian reasons of health, education, famiityu etc., or if he or she has
applied to the administrative courts.

Those who are not granted a residence permit withé context of subsidiary
protection or protection for humanitarian reasohallsbe notified of the decisions
taken in their respect. They shall further be infed that they must leave the country
within fifteen days, unless another time-limit & &y the Ministry of the Interior.

If the person has not left within the specifiedipér action shall be taken to deport
him or her pursuant to the general provisions miggrforeign nationals.
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If the foreigner does not leave the country andliapgo the administrative court,
the Ministry of the Interior shall be informed. Amt shall be taken upon receipt of
instructions from the Ministry...”

42. Section 13 of Circular no. 57, in so far akwent, provides as
follows:

Cases in which residence permits are not granted efficio

“...In order to prevent abuse of international potibn and to identify those who
actually need international protection, those whtobg to the categories below shall
not be granted residence pernatsofficio ...

e Persons who claim asylum following their arressbgurity forces; ...

e Persons who claim asylum following their arrestdagurity forces while
leaving Turkey illegally;

...If the applicant's request is rejected followthg first examination by the Ministry
of the Interior and if the applicant does not lodge objection, he or she shall be
deported.

If the applicant wishes to object to the decisio®,or she shall be given two days in
which to do so. The objection and the documentdirgl to the objection shall be sent
to the Ministry of the Interior as a matter of ungg. Action shall be taken upon
receipt of instructions from the Ministry...”

43. Under section 3 of Circular no. 57, it is caispry to provide
identity documents for all applicants and asylurekses/refugees residing
in Turkey within 15 days of receipt of their applions.

4. National Action Plan

44. On 25 March 2005 the Government of Turkey &etb@ National
Action Plan for the adoption of the European Unfaguisin the fields of
asylum and immigration. The National Action Plawisagesjnter alia, the
adoption of a new asylum law.

5. Ruling of the Ankara Administrative Court of3&ptember 2008

45. On 6 August 2008 the representative of A.A. lr@nian national
recognised as a refugee under the UNHCR's manddte/ao was held in a
Foreigners' Admission and Accommodation Centrehat relevant time,
lodged a case with the Ankara Administrative Cotl. requested that the
court annul the decision of the Ministry not toeade his client and order a
stay of execution of that decision pending the eedlings. On
17 September 2008 the Ankara Administrative Coutered a stay of
execution of the decision of the Ministry of thdeinor and decided that
A.A. should be released. On 17 October 2008 herelaased.
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[ll. RELEVANT INTERNATIONAL MATERIAL

A. Report of the UNHCR Resettlement Service of Febary 2008

46. In the report entitled “Information Regardimgnian Refugees in the
Temporary Interview Protection Facility (ex-TIPF/BR at Al-Ashraf,
Irag”, submitted to the Court by the applicants, DR noted,inter alia,
the following:

“... 14. ...The Iranian government's treatmenkrodwn or suspected members of or
sympathisers with the PMOI has reportedly beeneexily severe, with long prison
sentences and thousands of executions in the ybats followed the Islamic
revolution. Execution of PMOI members continue &rbported on a sporadic basis,
including extra-judicial killings in foreign courés. As a result many
PMOI/NLA/NCRI members, or even supporters or familgmbers, are likely to have
a well-founded fear of persecution on politicalgnds. ...

18. Iranian ex-PMOI refugees are considered afcpdar risk in Iraq. The PMOI
has been perceived by some in Iraq as having bidiatad with the former Iraqi
regime of Saddam Hussein given the protectionttietegime afforded. Others have
alleged that PMOI/NLA units were involved in theushing of the 1991 uprising by
Iragi Kurds and Shia groups which were supportedhkylranian authorities. Groups
that were either allied to or perceived to haveieed preferential treatment from the
regime of Saddam Hussein are subject to threaty/imtehce, the Palestinians being
on example.

19. With deepening links between the Islamic Rdépubf Iran and the current
Shia-led government coalition in Iraq as well akdi between the Iranian government
and Shia-based militias, there is a growing condkat the safety of the ex-PMOI
refugees is increasingly at risk. In a meeting WMKHCR in Jordan in August 2006,
the Iraqi authorities stated their intention to @pMOI/NLA and former PMOI/NLA
members from Iraq within six months. In Decembe@2QUNHCR was informed that
in recent months, threats had been made againsesitents of Camp Al-Ashraf...
While these credible threats have not been diretttedrds the refugees at the ARC,
but rather at those being maintained at camp Alr&shUNHCR considers the
refugees at the ARC to be in similar danger giveirtshared past affiliation with the
PMOI/NLA. ...

23. Given the changes in bilateral relations betwgovernments of Irag and Iran
noted above, as well as the perceived affiliatibaxePMOI members with the former
regime, local integration in Iraq, the country afylam, is not a feasible durable
solution for these refugees. This applies equallthe Northern Kurdish governorates
(KRG). KRG also holds a hostile view towards fornRWmOI/NLA members given
the group's perceived connections to the formantre@nd refused to consider further
UNHCR's relocation request. ...

24. UNHCR currently does not facilitate or promoteluntary repatriation of
refugees from Iraq to Iran. In the past Internagld@ommittee of Red Cross (“ICRC")
facilitated with limited logistic support the voliamy repatriation to Iran of some 200
PMOI/NLA members from camp Al-Ashraf who transitdttough the ARC. Very
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little independent information is available as thatvhappened to these individuals, as
neither ICRC nor UNHCR is able to monitor the ditoia of returnees. UNHCR
received, however, credible reports that some ef¢turnees were forced/“invited” to
make public confessions and accusations againgPth®I/NLA on television after
their return. An organisation of victims of the PM&@mposed of persons presented
as former PMOI members (including returnees) calliegat has been reporting to
UNHCR that returnees did not face any problem upuarn to Iran. None of these
returnees either from Camp Al-Ashraf or from the@Ras approached any UNHCR
offices. The Iranian authorities continue to deatgrin the media the PMOI members
as ‘Monafeqiri (i.e. the “Hypocrites”).

25. Reportedly, at one point in time Iran was preg to accept the return of PMOI
members from Iraq, with the exception of some 5@ghhprofile members, if they
expressed regrets for their past acts. This proofigannesty, however, has not been
officially reiterated by President Ahmadinajad.2604, in a letter from UNHCR to
the Government of the Islamic Republic of Iran, UBIRIasked the Iranian authorities
to confirm this verbally-declared amnesty as weslt@ provide unhindered and direct
access by UNHCR to returnees. No reply was evexived. UNHCR has reiterated
this request without success to the Governmentaof dn various occasions in 2006,
2007 and most recently on 24 January 2008. Desepjiaration from family members
remaining in Iran and years of limited freedom abw@ment in the ARC, the vast
majority of former PMOI/NLA members preferred tomrain at the ARC in Iraq,
supervised by Multinational Forces — Iraq (“MNF;Ithan return to Iran. Recently,
some have risked travelling to Northern Iraq orkeyrso as to get out of the ARC
and seek asylum elsewhere. Some of those who timiegb to Turkey have been
forcibly returned to Iraq. ...

31. Since November 2007, the US military has aeititating ex-PMOI refugees
to depart the ARC. Most of these refugees traveltedNorthern Irag, while some
attempted to enter Turkey with one wajssez passdzsued by Iragi authorities with
the assistance of the US military. Some of thefiggees were also in possession of
letters signed by a US Army Colonel, stating that:

“Mr. or Mrs. ... will be travelling out of the cotry with a Government of Iraq
issuedLaissez Passeand is authorised to do so. It is his/her intembbtain a visa
at the border and cross into Turkey. This actios baen approved by MNF-I and
the US Embassy Baghdad, in conjunction with theeGowent of Iraq.”

32. UNHCR does not support the issuance of thesardents and is concerned that
refugees leaving the ARC based on inaccurate irdtom that they will be
accommodated by UNHCR in northern Iraq or that thilybe able to acquire visas
to and enter Turkey. This is not the case. Refugdesleave ARC are at risk of being
stranded in northern Iraq or subject to detentimoh @eportation from another country,
most notably Turkey. More than 35 ex-PMOI refugkage been detained in Turkey
after leaving the ARC and entering Turkey illegalh9 of them were deported to
northern Iraq where many were detained in MosulretBain in detention in Turkey
in precarious circumstances. Some former refugees raportedly missing and
UNHCR fears that they may have been deported tio toeintry of origin. Another
refugee from the ARC who arrived illegally to Gemgahas been allowed by a court
decision to enter the country and to be protectminatrefoulement...

34. On 19 January 2008 Iran and Turkey signedraorendum of understanding to
enhance security cooperation and joint effortsfficially oppose drug trafficking and
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terrorism. UNHCR is concerned that such an agreeroenld be used toefoule
former ARC refugees stranded in detention in Turkest its borders. ..."

B. Press release issued by the UNHCR on 25 Aprid@8

47. On 25 April 2008 the UNHCR issued the follog/statement:
“UNHCR deplores refugee expulsion by Turkey whiebulted in four deaths

GENEVA - Four men, including an Iranian refugeepwined after a group of
18 people were forced to cross a fast-flowing rivgrthe Turkish police at Turkey's
south-eastern border with Iraqg, witnesses havetb@ddJN refugee agency.

The incident took place on Wednesday 23 April atuapatrolled stretch of the
border, near the Habur (Silopi) official border €simg in Sirnak province in south-
eastern Turkey. According to eyewitnesses, the i$hrlauthorities had earlier
attempted to forcibly deport 60 people of variowionalities to Iraq through the
official border crossing. The Iraqgi border authiestallowed 42 Iragis to enter the
country, but refused to admit 18 Iranian and Synationals. The Turkish police then
took the 18, which included five Iranian refugeesagnised by UNHCR, to a place
where a river separates the two countries, aneébttcem to swim across.

According to the witnesses interviewed by UNHCRurfgersons, including a
refugee from Iran, were swept away by the stromgrrcurrent and drowned. Their
bodies could not be recovered.

UNHCR is in contact with the surviving refugeesotingh its office in Erbil, in
northern Iraqg. They are deeply traumatized by #tpegence, UNHCR staff reported.

UNHCR had sent previous communications to the Blrlgovernment requesting
that the five Iranian refugees, who had all bednided after attempting to cross into
Greece in an irregular manner, not be deportedpiEedJNHCR's requests, the
refugees were put in a bus, together with othesqres to be deported, and taken on a
23-hour trip to the Iraqi border last Tuesday. UNMBad expressed in a number of
communications sent to the Government of Turkey ithdid not consider Iraq a safe
country of asylum for these refugees.

UNHCR is seeking clarification from the Governmeof Turkey on the
circumstances surrounding the forced expulsiorhefrefugees and the tragic loss of
life.”

C. Country of Origin Information Report on Iran of the United
Kingdom Border Agency

48. In its Country of Origin Information Report otran of
21 April 2009, the United Kingdom Border Agency edtinter alia, the
following:

“...Human Rights Watch, on 27 February 2006, reggbthat:
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'Hojat Zamani, a member of the opposition Mojahdtlxalg Organization outlawed
in Iran, was executed on February 7 at Karaj's @G#sht prison, Human Rights
Watch said today, after a trial that did not meg&tiinational standards.’

Amnesty International, in a public statement d&@d-ebruary 2006, said:

‘Executions in Iran continue at an alarming rateang&sty International recorded
94 executions in 2005, although the true figurbkisly to be much higher. So far in
2006, it has recorded as many as 28 executionst Mdbe victims were sentenced
for crimes such as murder but one of those recextbcuted was a political prisoner,
Hojjat Zamani, a member of the People's MojahedigaBization of Iran (PMOI),
who was forcibly returned to Iran from Turkey inG&and sentenced to death in 2004
after conviction [for] involvement in a bomb expims in Tehran in 1988 which killed
3 people (see Urgent Actions Al Index EUR 44/028205 November 2003 and
MDE 13/032/2004). He was taken from his cell in @obasht prison and executed
on 7 February 2006, though his execution was afficconfirmed by Iranian officials
only on 21 February.

Hojjat Zamani's execution has fuelled fears thaeppolitical prisoners may be at
risk of imminent execution. According to unconfircheeports that have been
circulating since early February, a number of jdit and other prisoners who are
under sentence of death have been told by pridaraté that they would be executed
if Iran should be referred to the UN Security Caumwer the resumption of its
nuclear programme... These [prisoners] are saidat@ included other members of
the PMOI, which is an illegal organization in Iraithe National Council of
Resistance of Iran, of which the PMOI is a memipeas the source of evidence in
2002 revealing Iran's nuclear programme to theideitsorld.'

According to the Danish FFM of January 2005:

'UNHCR in Teheran reported that 58 members of th&nidn opposition
organisation MKO had voluntarily returned to Irafheir return was organised by
ICRC. UNHCR had no information indicating that thegersons had been legally
persecuted.

UNHCR in Ankara reported that non-profiled membefdviujaheddin Khalg had
returned to Iran but had no information indicatititat these persons had been
persecuted or legally persecuted.

The Organisation for defending Victims of Violereehternational department
reported that many members of Mujaheddin Khalg hetdrned to Iran without
experiencing problems of a penal character.

IOM in Teheran confirmed that members of Mujahedtlivalq had returned to Iran,
mainly from Irag. The source was not aware thay thad been subjected to any
reprisals. IOM had monitored the return of a humbkefailed asylum seekers from
the UK. According to the source, none had beerggeted.’
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The USSD report for 2007 states that: 'There wepents that the government held
some persons in prison for years charged with symmag with outlawed groups,
such as the terrorist organization, the MujahediKhalgq (MEK)... The government
offered amnesty to rank-and-file members of thaiéma terrorist organization, MEK,
residing outside the country. Subsequently, the GC&ssisted with voluntarily
repatriating at least 12 MEK affiliates in Iraq @endVINF-I protective supervision
during the year.'...”

D. Press releases issued by Amnesty International

49. In two press releases issued on 7 Septemii aod 20 March
2009, Amnesty International reported that a nundbgaolitical prisoners in
Iran, including two PMOI members, namely Valiolleleyz Mahdavi and
Abdolreza Rajabi, had died in custody in suspiciousumstances and that
no effective investigation had been conducted tinéir death.

E. Recent developments regarding PMOI members irrdq

50. In December 2008 and March 2009 the Iraqi dovali Security
Advisor and lIragi government spokesman respectiveade statements,
according to which the Iragi government was intagdo deport the PMOI
members in Al-Ashraf Camp to their country of onigir to a third country,
andlasked the international community to find ptafmr them other than
Iraq.

Subsequently, on 14 April 2009 the Chair of the G@Gotiee on
Migration, Refugees and Population of the ParlialasgnAssembly of the
Council of Europe (PACE) issued a press statemedtuaged the Iraqi
government not to forcibly return to Iran the resits of Al-Ashraf Camp
who would risk persecution there, not to expel ¢hpsrsons to another
country that might send them to Iran afterwards, taoforcibly displace
them inside Irad.

On 24 April 2009 the European Parliament adopteesalutiorf on the
humanitarian situation of Al-Ashraf Camp residewtsich reads, in so far
as relevant, as follows:

“The European Parliament
.. B. - whereas in 2003 US forces in Irag disatr@amp Ashraf's residents and

provided them with protection, those residents mgvbeen designated "protected
persons" under the Geneva Conventions, ...

1. Seanttp://news.bbc.co.uk/go/pr/fr/-/2/hi/middle _ea3@4842.stm
andhttp://www.reuters.com/article/middleeastCrisis/BILK258722

2. See
http://assembly.coe.int/ASP/NewsManager/EMB_NewsignView.asp?1D=4559

3. Seehttp://www.europarl.europa.eu/sides/getDoc.do?ptREP//TEXT+TA+P6-TA-
2009-0311+0+DOC+XML+V0//EN&language=EN
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D. - whereas following the conclusion of the U&djir Status of Forces Agreement,
control of Camp Ashraf was transferred to the Irsegurity forces as of 1 January
2009,

E. - whereas, according to recent statements tegiprmade by the Iraqi National
Security Advisor, the authorities intend gradudatiymake the continued presence of
the Camp Ashraf residents "intolerable”, and wherea reportedly also referred to
their expulsion/extradition and/or their forciblsplacement inside Iraq,

1. - Urges the Iragi Prime Minister to ensuret tha action is taken by the Iraqi
authorities which violates the human rights of themp Ashraf residents and to
clarify the Iragi government's intentions towarllerh; calls on the Iraqi authorities to
protect the lives and the physical and moral integf the Camp Ashraf residents
and to treat them in accordance with obligationdenrthe Geneva Conventions, in
particular by refraining from forcibly displacingeporting, expelling or repatriating
them in violation of the principle afon-refoulement

2. - Respecting the individual wishes of anyamimgd) in Camp Ashraf as regards
his or her future, considers that those living ian@® Ashraf and other Iranian
nationals who currently reside in Iraq having ledin for political reasons could be at
risk of serious human rights violations if they wdp be returned involuntarily to
Iran, and insists that no person should be retyreé&ter directly or via a third
country, to a situation where he or she would beiskt of torture or other serious
human rights abuses; ..."

Meanwhile, on 26 January 2009 the Council of theogean Union
decided to exclude the PMOI from the list of indwals, groups and
entities involved in terrorist acts, in accordamagh the judgment of the
European Court of Justice dated 4 December 20Q&&e T-284/08.

F. Report of the United Nations Working Group on Abitrary
Detention

51. On 7 February 2007 the United Nations Worlkargup on Arbitrary
Detention issued a report on its mission to Turigport of the Working
Group on Arbitrary Detention on its Mission to Tayk Report of
7 February 2007, A/HRC/4/40/Add.5). Regarding thetedtion of
foreigners awaiting expulsion in Turkey, the UN Wiag Group noted the
following:

“... 86. Foreigners who are in Turkey without tthecuments necessary to allow
them to stay lawfully in the country can be, and iar great numbers, arrested by the
police or the Gendarmerie. After a brief periodomlice custody they are taken to a
so-called “guest house” for foreigners run by thimibstry of the Interior, where they
are - in spite of the welcoming name of these tustins - to all effect locked up
awaiting expulsion. However, no written decisionhis effect is issued to them.

87. Article 23 of the Law on the Residence of kgmeCitizens, providing that
foreigners who have been issued an expulsion @ecisut cannot be immediately
expelled, shall reside in a location assigned @ntlby the Ministry of the Interior,
does not constitute a sufficient legal basis fas firactice. Neither this law, nor any
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other, provides further details as to the precdmuit for, modalities of or maximum

duration of assignment to a residence for foreigmavaiting expulsion. As this is not
a measure adopted within the criminal process, gadgf the peace have no
jurisdiction to rule on challenges against such suess. It would appear that
administrative tribunals are competent. Howeveis tlemedy appears not to be
exercised in practice. Challenges to the expuldietision may have an impact also
on the question of detention, but they simply dbcmnstitute the remedy against the
fact of deprivation of liberty required by artide(4) of ICCPR.

88. Itis important to stress that this has naghimdo with the criminal proceedings
which can be initiated against a foreigner for gié entry into Turkey. Such

proceedings are not regularly pursued and, in ahseguilty finding, result in a fine,
not deprivation of liberty.

89. Another aggravating aspect is that, accordinghformation provided by the
police, not only foreigners who are actually théjeat of an expulsion decision are
assigned to guest houses (i.e. deprived of tHegrtly), but also so assigned are many
who - in the opinion of the police - are likely teceive an unfavourable outcome in
expulsion proceedings initiated against them. Phéctice violates even article 23 of
the Law on the Residence of Foreign Citizens.

90. To sum up, there is no remedy for the foraignawaiting expulsion to
challenge their detention, and no control overdbtention by a judicial authority. It
may be true that in some cases the person to letddpspends only a few days at the
guest house. But in others, where there are difiisu obtaining valid travel

documents (as appears to be the case for manyaAfrigrants), the detention can
last months and even more than a year...”

THE LAW

. THE GOVERNMENT'S PRELIMINARY OBJECTIONS AND
ADMISSIBILITY

A. The alleged lack of victim status

52. The Government submitted that the applicaats éntered Turkish
territory illegally and had been deported to Inayere they had come from,
pursuant to the national legislation prior to thairest on 21 June 2008.
They maintained that, despite this, the applicdidsnot have victim status
within the meaning of Article 34 of the Conventias no deportation order
was issued in their respect.

53. The applicants submitted that they had beportied to Iragq and that
the authorities had attempted to deport them to Wihout serving any
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deportation orders on them. They therefore arghatithey had had victim
status even though there had been no actual déportader.

54. The Court notes at the outset that the Govenhrwere explicitly
requested by the Court to submit information conicey the legal basis of
the applicants’ deportation to Iraq on 17 June 2608 the alleged
attempted deportation on 28 June 2008 to Iran. Thexe further asked to
submit a copy of the deportation orders as wellil@auments proving that
the orders had been served on the applicants. Thweer@ment failed,
however, to submit this documentation. Furthermdree Government
maintained that the applicants had entered Turkiegally and were
deported back to Iraq prior to their arrest by seeurity forces. Thus, the
Court finds that the applicants were deported lyrthtional authorities on
at least one occasion, to Iraq on 17 June 2008powita deportation order
or without one having been served on the applicants

55. In the light of the above, the Court considitrat the absence of
deportation orders cannot lead to a conclusion ttatapplicants did not
risk, and still do not risk, being deported to IraqglIran by the Turkish
authorities. The Court therefore concludes thatapplicants have victim
status within the meaning of Article 34 of the Cention and it rejects the
Government's objection.

B. The alleged failure to exhaust domestic remedie

56. The Government further contended that, hacttheen a deportation
order, the applicants could and should have appbethe administrative
courts in accordance with Article 125 of the Camsiton. They argued that,
pursuant to Turkish law, foreigners who are to epatted may apply to the
administrative courts and request the suspensionthef deportation
proceedings as well as the annulment of the adtratiige decisions. If the
courts accept their request for a stay of executibe administrative
authorities suspend the deportation proceedingse Thovernment
concluded that the applicants had failed to exhthestdomestic remedies
available to them, within the meaning of Article 83 of the Convention.

57. The applicants submitted that they could nawehchallenged a
decision which has not been served on them.

58. The Court notes that it has already held ijudgment in the case of
Gebremedhin [Gaberamadhien] v. Fran¢eo. 25389/05, § 66, ECHR
2007-V) that, where an applicant seeks to prevenbhher removal from a
Contracting State, a remedy will only be effectifeit has automatic
suspensive effect (see al€onka v. Belgiumno. 51564/99, § 79, ECHR
2002-1). Similarly, in the case ®.A. v. the United Kingdoifmo. 25904/07,
8 90, 17 July 2008), the Court further held thaligial review, where it is
available and where the lodging of an applicationjtidicial review will
operate as a bar to removal, must be regarded eSemtive remedy which
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in principle applicants will be required to exhaustfore lodging an
application with the Court or indeed requestingelimh measures under
Rule 39 of the Rules of Court to delay a removal.

59. The Court observes that an application toatministrative courts,
made pursuant to Article 125 of the Constituticeglsng the annulment of
a deportation order does not have automatic sus@ensffect. An
administrative court would have to make a spesifying order (seéabari
v. Turkey no. 40035/98, § 49, ECHR 2000-VIll). Thereforeer assuming
that the applicants were to be served with depgortabrders and would
have the possibility of challenging them before #uninistrative courts,
they would not be required to apply to the admiaiste courts in order to
exhaust the domestic remedies within the meaningrofle 35 8 1 of the
Convention. The Court accordingly rejects the Gorregnt's objection.

C. Compliance with other admissibility criteria

60. The Court observes that the application isnmanifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mikerefore be declared
admissible.

II. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE
CONVENTION

61. The applicants complained under Articles 2 amd the Convention
about their deportation to Irag on 17 June 2008,ahthorities’ attempt to
deport them to Iran on 28 June 2008 and their nttheeatened deportation
to one of the two aforementioned countries, allgdinat they would be
exposed to a clear risk of death or ill-treatméneported. They maintained
that their removal to Iran would expose them t@a risk of death or ill-
treatment. In particular, as former members ofRMOI, they run the risk
of being subjected to the death penalty in Irane Hpplicants further
submitted that, in Irag, they would be subjectedllttreatment as in that
country they are considered by the authorities doalties of the former
Saddam Hussein regime.

62. The Court finds it is more appropriate to examthe applicants’
complaints from the standpoint of Article 3 of t®nvention (sedN.A.
v. the United Kingdoncited above, § 95, 17 July 2008&aid v. the
Netherlandsno. 2345/02, § 37, ECHR 2005-VI). Article 3 readsfollows:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

63. The Government contested the applicants' aggtsn
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A. The parties' submissions

1. The Government

64. The Government maintained that the applicaet® members of the
PMOI, an organisation which had been designatedtasorist organisation
by the United States of America and the EuropeamrJnTherefore,
allowing members of this organisation, including tpplicants, to stay in
Turkey would create a risk to national securityplpu safety and order.
They contended that the applicants had been depdaek to Iraq, in
accordance with the national legislation, when theyl first arrived in
Turkey. They further maintained that the applicamteuld again be
deported to Iraq, where they had come from. Howetler Government
were currently complying with the interim measundicated to them under
Rule 39 of the Rules of Court. In that connectitrey noted that the Iraqi
Government had demonstrated considerable progreke ffield of security
and that therefore Irag, which was controlled awkiniaistered by the
Coalition Forces, was safe. They concluded thatp@icants' deportation
to Irag would not expose them to any risk.

2. The applicants

65. The applicants submitted that the authorhias attempted to deport
them to Iran on 28 June 2008 without any recorthefremoval, and that
the Government had not addressed the risks whh riight face in their
country of origin. Relying on the Court's judgmentthe case ofChahal
v. the United Kingdonil5 November 1996, 8§ 9Reports of Judgments and
Decisions 1996-V), the applicants asked the Court to malse atvn
assessment regarding the risks to which they niigtexposed in Iran. They
contended that they would be ill-treated, and eegacuted, in Iran as
former members of the PMOI. The applicants reliadteeir recognition as
refugees by UNHCR on this account.

66. In this connection, the first applicant sultedtthat he had joined the
PMOI while performing his military service betwe&®892 and 1994. In
1995, while trying to assist a PMOI member to tlee country, he had been
arrested, detained for one day and ill-treatedeefilanaging to escape. He
had subsequently fled to Irag. He had not partieghan any military
operation on behalf of the PMOI despite having ugdee military training.
When he had begun disagreeing with the organisatgmals and methods,
he had been summoned and questioned. In 2001 hiecleadill-treated and
detained for four months in a building in Al-Ashigdmp. In October 2005
he had finally left the PMOI and gone to the TIRFonsequently, the
UNHCR had recognised him as a refugee

67. The second applicant had left Iran in 2000 waedt to Turkey as it
was intolerable for him to live under the theoaratigime in Iran. While in
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Iran, he had been arrested between 20 and 30 fwndsreaking various
dress and social/moral codes. He had joined the IHM@001 and gone to
Irag. After he had joined the PMOI, the Iranianhauities had put pressure
on his family, which had resulted in his mother ihgva heart attack and
caused his father to have a stroke and lose hiscepdhe applicant had
asked to be dismissed from the organisation — a®unad it dictatorial —
two months after his arrival in Iraq. As a reshi¢, had been detained for
three months in Al-Ashraf camp. In 2006 he had beansferred to the
TIPF. Subsequently, the UNHCR had recognised himrafugee

68. The applicants further maintained that theyldmot be safe in Iraqg.
They contended, firstly, that there was generalisgalence in Iraq.
Moreover, as former members of the PMOI they riskeithg persecuted by
the current Iragi Government and even being degdrtam Iraq to Iran if
they were removed from Turkey. They noted thatTti®F had been closed
down in April 2008 by the United States forces dhdt, therefore, they
would not be able to go back to where they had civam. They also noted
that the control of Al-Ashraf camp, where PMOI marblived, had been
transferred to the Iraqi Government in December8286ad that several
human rights organisations had expressed concerthéosecurity of the
residents of this camp in the absence of multinatidorces. The applicants
finally submitted that there existed no readmissagreement between
Turkey and Iraq concerning Iranian nationals arat the Iraqi authorities
had systematically refused the readmission of forPEIOI refugees to
Irag. The applicants noted in this respect thatetihad been cases where the
Turkish authorities had carried out deportationsam illegal manner,
including the applicants' deportation of 17 Jun@&When they had been
forced to cross the border into the Diyana regibnam.

B. The third party's submissions

69. The UNHCR submitted that certain former PMOlkmbers,
including the applicants, had been recognised &sgees under their
mandate. They contended that 24 former membereeoPMOI who had
been recognised as refugees under the UNHCR's tearided been
deported back to Iraq from Turkey and that threéhem had been directly
removed to Iran. The UNHCR submitted in this conioec that these
deportations and attempted deportations had beeiedtaut without due
regard to the fact that these persons had beegnsea as refugees by the
UNHCR. They claimed that the respondent Governrhadtinformed them
that they did not acknowledge recognition under th¢HCR's mandate
elsewhere than in Turkey. The UNHCR maintained, tvilst recognition
under their mandate was not legally binding on&stgier se, it must not be
disregarded without proper justification and must hccorded high
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persuasive authority in assessing the existence well-founded fear of
persecution.

70. The UNHCR explained that, regarding removad tirst country of
asylum, a prior assessment was required as to whdth individual was
protected againstefoulementand whether he or she was permitted to
remain in that country and to be treated in acamdavith recognised basic
human rights standards until a durable solution fwasd. As regards Iraq,
the UNHCR noted that that State was neither a p#otythe 1951
Convention relating to the Status of Refugees natst 1967 Protocol. In
view of the highly volatile security situation irafj as well as the
continuing internal and external displacement afspes due to violence,
there was a real risk of serious human rights timta if refugees were
returned there.

71. The UNHCR submitted that former PMOI refugéesed further
security risks in Irag in addition to being affettey the general conditions
of insecurity in the country. Former members of MOl were perceived
as having been affiliated to the former Saddam efassegime which had
protected them in the past. A small group of forrRdMOI refugees in
northern Iraq had not been issued with refugeescandt only granted
temporary residence permits which had to be renewed monthly basis.
Their stay in northern Iraqg was tolerated by thehadties on the
assumption that the UNHCR would resettle them imwtlaer country.
However, as resettlement prospects faded, so didbtarant attitude of the
Northern Iraq authorities.

C. The Court's assessment

1. General principles

72. The Court reiterates at the outset that Cotmiga States have the
right as a matter of international law and subjedheir treaty obligations,
including the Convention, to control the entry,idesce and expulsion of
aliens (seeUner v. the Netherland$GC], no. 46410/99, § 54, ECHR
2006-XIl; Abdulaziz, Cabales and Balkandali v. the United dg¢iom
28 May 1985, Series A no. 94, § @oujlifa v. France 21 October 1997,
8§ 42, Reports 1997-VI). The right to political asylum is not eiqilly
protected by either the Convention or its Proto¢eéeSalah Sheekh v. the
Netherlands no. 1948/04, § 35, ECHR 2007-I). However, exmuisby a
Contracting State may give rise to an issue unddicld 3, and hence
engage the responsibility of that State under trenv€ntion, where
substantial grounds have been shown for believimag the individual
concerned, if deported, faces a real risk of besnbjected to treatment
contrary to Article 3. In such a case, Article 3pilas an obligation not to
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deport the person in question to that country (Saadi v. ltaly[GC],
no. 37201/06, 8§ 125, 28 February 2008).

73. The assessment whether there are substardiahdgs for believing
that the applicant faces such a real risk inewtabhuires that the Court
assess the conditions in the receiving country nsjaihe standards of
Article 3 of the Convention (sddamatkulov and Askarov v. TurkggCl,
nos. 46827/99 and 46951/99, § 67, ECHR 2005-I) s&hstandards imply
that the ill-treatment the applicant alleges he faie if returned must attain
a minimum level of severity if it is to fall withithe scope of Article 3. The
assessment of this is relative, depending on altifcumstances of the case
(seeHilal v. the United Kingdornmo. 45276/99, § 60, ECHR 2001-11).

74. Owing to the absolute character of the rigiargnteed by Article 3,
the existence of the obligation not to expel is agpendent on whether the
risk of ill-treatment stems from factors which itv@ the responsibility,
direct or indirect, of the authorities of the redeg country. Article 3 may
thus also apply in situations where the danger ateanfrom persons or
groups of persons who are not public officials. Wisarelevant in this
context is whether an applicant is able to obtaotgetion against and seek
redress for the acts perpetrated against him ofde®mSalah Sheekltited
above, § 147).

75. In cases where an applicant alleges that t#heis a member of a
group systematically exposed to a practice ofdatment, the protection of
Article 3 of the Convention enters into play whée applicant establishes
that there are serious reasons to believe theeexistof that practice and his
or her membership of the group concerned &aadj cited above, § 132).
In such circumstances, the Court would not indist the applicant show
the existence of further special distinguishingtdess if to do so would
render illusory the protection afforded by ArtideThis will be determined
in the light of the applicant's account and th@iinfation on the situation in
the country of destination in respect of the grampjuestion (se&alah
Sheekhcited above, § 148).

76. If the deportation has already occurred, thistence of the risk must
be assessed primarily with reference to those fabish were known or
ought to have been known to the Contracting Statéha time of the
extradition or deportation. The Court is not preed, however, from
having regard to information which comes to lightbsequent to the
extradition or deportation (sé¢amatkulov and Askaroeited above, § 69).
If an applicant has not yet been extradited or degowhen the Court
examines the case, the relevant time will be tldh® proceedings before
the Court (se&aadj cited above, § 133).

2. Application of the above principles to the pmscase

77. The Court observes at the outset that theicgmé complained
about their deportation to Irag on 17 June 2008 tadl the respondent
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Government accepted in their submissions to thertGbat the applicants
had been deported to Irag when they had first edriin Turkey. The
Government also confirmed that the applicants wdogddeported to Iraq,
from where they had entered Turkish territory, parg to the national
legislation. The Court would assess, under normedumstances, the
existence of the risk with reference to the datethe applicants' first
deportation on 17 June 2008, together with the wikich they may face if
expelled to Irag now. However, given that the amplis immediately
returned to Turkey after the first deportation dimak they are currently held
in a Foreigners' Admission and Accommodation CemtreTurkey, the
Court considers that it does not need to examine farther the first
incident. The Court will therefore proceed to asdbe existence of any risk
in Iraq faced by the applicants if they were novbéodeported.

78. The Court further notes that the applicantsgadl that the Turkish
authorities had also attempted to deport theman ém 28 June 2008. The
Government, however, did not address this allegatictheir submissions.
Short of drawing conclusions from the Governmesitence, the Court will
nevertheless take the applicants' allegation ictmant and also examine
whether the applicants would be exposed to a rfiskeatment in breach of
Article 3 if they were now to be deported to Irémgir country of origin.

79. In this latter context, the Court first haga®l to the information
contained in the Report of the United Kingdom Berdgency (Country of
Origin Information Report) on Iran, dated 21 A009 (“the Home Office
Report”) and the UNHCR's submissions that thereehbgen cases of
expulsion of former and current PMOI members froorkéy directly to
Iran (see paragraphs 46 and 48 above). The Homee(Report recorded
information provided by Amnesty International andrian Rights Watch
that a PMOI member who had been returned to Iré&008 by the Turkish
authorities had been executed on 7 February 200&.same report further
cited the United States State Department Repor2Q0if7, according to
which some persons had been held in prison forsyiedran, chargednter
alia, with being sympathisers of the PMOI.

80. According to the Report of the UNHCR Resetdai Service,
execution of PMOI members in Iran continued on a@rapic basis,
including extra-judicial killings in foreign coumés. In that connection, the
UNHCR made reference to a press release by Ammetstsnational dated
7 September 2006, according to which a PMOI suppohtad died in
suspicious circumstances in an Iranian prison. Aling to another press
release by Amnesty International, dated 20 Mard®®2@nother member of
PMOI had died in prison on 30 October 2008, oncaimagn suspicious
circumstances.

81. In contrast, the Home Office Report stated $simece 2005 a number
of PMOI members previously residing in Al-Ashraf r@a had been
voluntarily returned to Iran under the supervisioh the International
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Committee of the Red Cross (“the ICRC”). Howevetcading to the
Report of the UNHCR Resettlement Service, there hiths independent
information available as to what had happened ¢ésehndividuals (200 in
number) since neither the UNHCR nor the ICRC haghbatble to monitor
the situation of returnees. The UNHCR had reces@uradictory accounts
about these people. While some sources indicatddtib returnees had not
faced any problem, certain other credible soureekstated that some of the
returnees had been forced to make public confessanm accusations
against the PMOI. In these circumstances the dsurhable to draw firm
conclusions about the likely fate of PMOI membeesuming to Iran.
Nevertheless, it is significant that there is aklaaf reliable public
information concerning such a large group of pessdfurthermore, the
Court cannot overlook the fact that the UNHCR hagehad access to the
returnees in Iran, and that the Iranian Governmgmdmise of amnesty for
PMOI members has never been realised.

82. The Court must also give due weight to the @®$ conclusions
regarding the applicants' claims, before makingoitsm assessment of the
risk which the applicants would face if they wesebe removed to Iran (see
Jabari, cited above, 8 41, and.A. v. the United Kingdongtited above,
§ 122). In this connection, the Court observes, tialike the Turkish
authorities, the UNHCR interviewed the applicamd &ad the opportunity
to test the credibility of their fears and the \o#na of their account of
circumstances in their country of origin. Followirtgese interviews, it
found that the applicants risked being subjectednt@rbitrary deprivation
of life, detention and ill-treatment in their coontof origin (see
paragraphs 8 and 9 above).

83. In the light of the above, the Court findstthlaere are serious
reasons to believe that former or current PMOI mensiland sympathisers
could be killed and ill-treated in Iran and thae thpplicants used to be
affiliated to this organisation. Moreover, in thght of the UNHCR's
assessment, there exist substantial grounds feptng that the applicants
risk a violation of their right under Article 3, @ctcount of their individual
political opinions, if returned to Iran.

84. As regards the alleged risks in Iraq, the Cobserves at the outset
that the Government have not responded to the cgopd’ submission that
there was no readmission agreement between Tum@\raq concerning
Iranian nationals and that the Iraqi border autiionad systematically
refused the readmission of former PMOI refugeelsaq. In the absence of
any submission on the part of the Government comugrthe legal
framework of deportation of non-Iragi nationalsitaq, the Court is led to
the conclusion that the removal of Iranian natisrtalthat country is carried
out in the absence of a proper legal procedure.

85. The Court observes in this connection that tH¢HCR and a
number of other sources, such as Amnesty Intermatidiave reported that
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there are cases where non-lragi nationals have leported to Iraq
forcibly and illegally by the Turkish authorities their submissions to the
Court, the UNHCR referred to their press release2bf April 2008,

according to which witnesses reported that the iSbrlauthorities had
attempted to deport sixty persons to Iraq throinghadfficial border crossing
on 23 April 2008. As the lIraqgi border authoritiealyo accepted Iraqi
nationals and had refused to admit eighteen nagi-hefugees, the latter
had been forced to cross a fast-flowing river by Tlurkish police. Four of
these persons had been drowned in the river andlibdies could not be
recovered.

86. The Report of the UNHCR Resettlement ServicEBebruary 2008
further states that in 2007 a total of nineteenP®&@I refugees were
deported to northern Iragq, where many of them wamested by Iraqi
security forces and subsequently placed in detemid/losul. According to
the Report, a number of these ex-PMOI members wassing and the
UNHCR feared that they might have been deportettan by the Iraqi
authorities. The Court finds the UNHCR's concereasonable having
regard, in particular, to the fact that Iraq is agbarty to the 1951 Geneva
Convention.

87. In this connection, the Court considers that policy of the Iraqi
Government of providing one-way travel documentfotoner members of
the PMOI (see paragraph 46 above), the recennstateof the Government
of Irag regarding their intention to end the PM®égence in Iraq, which
received an immediate reaction from both the Ewumopdnion Parliament
and the Chair of the Refugee Committee of the &adntary Assembly of
Council of Europe(see paragraph 50 above), togethir the changing
nature of the relations between the Iragi and &marGovernments and the
hostility of the Kurdish regional governorates todsthe PMOI reported
by the UNHCR (see paragraph 46 above), demonsirateong possibility
of removal of persons perceived to be affiliatedhw?MOI from Iraq to
Iran.

88. The Court reiterates in this connection thatihdirect removal of an
alien to an intermediary country does not affea tasponsibility of the
expelling Contracting State to ensure that he erisot, as a result of its
decision to expel, exposed to treatment contraryAttcle 3 of the
Convention (sed.l. v. the United Kingdonfdec.), no. 43844/98, ECHR
2000-111; Salah Sheekltited above, § 141).

89. Given that the applicants' deportation to kemyld be carried out in
the absence of a legal framework providing adeqsafeguards against
risks of death or ill-treatment in Iraq and agaiti& applicants' removal to
Iran by the Iragi authorities, the Court considéirat there are substantial
grounds for believing that the applicants risk@ation of their rights under
Article 3 of the Convention if returned to Iraq.
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90. The Court finds in these circumstances thatetvidence submitted
by the applicants and the third party together witb material obtained
proprio motuis sufficient for it to conclude that that theeea real risk of
the applicants being subjected to treatment contrarArticle 3 of the
Convention if they were to be returned to Iranragl The Court also notes
in this connection that the Government have notfptard any argument
or document capable of dispelling doubts aboutapglicants' allegations
concerning the risks they might face in Iran anaql(seeSaadj cited
above, 88 128 and 129).

91. Finally, as to the Government's argument thi&dwing PMOI
members, including the applicants, to stay in Tynk®uld create a risk to
national security, public safety and order, the I€oeiterates the absolute
nature of Article 3 of the Convention. The Cours ladready held that it was
not possible to weigh the risk of ill-treatment mg&a the reasons put
forward for the expulsion in order to determine tiee the responsibility of
a State was engaged under Article 3, even wherlb s@watment was
inflicted by another State. The conduct of the personcerned, however
undesirable or dangerous, cannot be taken intouatdgeeChahal cited
above, § 81Saadj cited above, § 138). Moreover, the Court redaits the
applicants left the PMOI in 2005 and 2006 respetyiand were recognised
as refugees by the UNHCR. It therefore rejects3beernment's argument.

92. Consequently, the Court concludes that thenddvbe a violation of
Article 3 of the Convention if the applicants wéoebe removed to Iran or
to Irag.

[ll. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENION

93. The applicants complained under Article 13h&f Convention that
they did not have an effective domestic remedy elmerthey could raise
their allegations under Articles 2 and 3 of the @antion. In particular, they
were prevented from lodging an asylum claim ananfrchallenging their
threatened deportation. Article 13 provides afed:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated

shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

94. The Government contested the applicants' aggtsn

A. The parties' submissions

1. The Government

95. The Government submitted at the outset thakejuwas on the
transportation routes between Asia, Africa and peraand that therefore
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the Turkish authorities were overwhelmed with idegmmigrants. They
further submitted that, while struggling againdeghl immigration, the
authorities have taken all steps to protect persams need international
protection. In that connection, amendments werdiced to the 1994
Regulation and Circular no. 57 was issued. Furtbesta new asylum law
was envisaged with a view to harmonising the nafidegislation in the
context of the process of accession to the Europkeéon.

96. In their submissions of 14 and 17 November82@@e Government
contended that the applicants had failed to filapplication for asylum and
temporary asylum in accordance with the 1994 Réigulavhen they had
first arrived in Turkey before their initial depation. They noted that,
pursuant to the 1994 Regulation and Circular ng.f&%igners arriving in
Turkey illegally were required to apply to the woatl authorities within a
reasonable time and ask for asylum or temporarasyailing which they
would be deemed illegal immigrants in Turkey. Thev&nment asserted
that the national authorities examined whether aeigmer risked
ill-treatment in his or her country of origin withthe context of the asylum
procedure. The Government therefore considerecapipdicants as illegal
immigrants who could be deported from Turkey punsua the national
legislation. They further noted that many illeganigrants who had been
arrested while trying to leave Turkey, heading &her destinations in
Europe, applied for asylum and subsequently toGbart with the sole
purpose of preventing their deportation.

97. In their submissions of 31 March 2009, the &oment maintained
that the national authorities processed all apptina notwithstanding the
fact that some of the applicants had not appliethéoauthorities within a
reasonable period of time, without justificatiotthaugh they had had the
opportunity to apply. They noted that persons wlanted asylum after
being arrested for illegal entry, illegal presence attempted illegal
departure from Turkey were also granted a residepeemit and
international protection. In that connection, theyerred to the case of
M.B., who had lodged an application against Turkmfore the Court
(application no. 32399/08).

98. The Government further maintained that the metent authority
which received and assessed the asylum applicatiateen the Ministry
of the Interior, which took into consideration tadvisory opinions of the
Ministry of Foreign Affairs and the UNHCR. They suaited that if his or
her asylum or temporary residence request wastegiean applicant had
the opportunity to file an objection against thestfinstance decision
pursuant to section 12 of Circular no. 57. Asylugelsers could also apply
to the administrative courts requesting the annotmef the negative
decision given in respect of their asylum request af the decision to
deport them. In that connection the Government $iikdnthat an Iranian
national, A.A., who had illegally entered Turkeyadh challenged the
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deportation decision taken in his respect befoee atiministrative courts
and had been given temporary residence in Karanmdlowing his
application to the Court (application no. 23980/08)

99. The Government contended that the domestitodties complied
with the time-limits in processing asylum and temgpp asylum
applications, whereas refugee status determinatmmsducted by the
UNHCR in Turkey took several months and sometimears. They also
drew the Court's attention to the fact that, betw806 and 2008, the
UNHCR had settled only two persons in a third count

100. The Government finally submitted that theligppts could have
had access to legal assistance while in detentdrttiey asked for it. They
noted in that connection that an asylum seekerirgatain the Kumkapi
guest house had recently had access to a lawyeprantled him with a
power of attorney. They further asserted that aighton for the UNHCR's
access to detained asylum seekers was given lothpetent authorities if
sufficient reasons for such access were given.

2. The applicants

101. The applicants maintained that they had Sowagylum and
temporary residence permits on numerous occasiwhshat the authorities
automatically and consistently refused them actzetise asylum procedure.
They had never been interviewed and their claimasttiey would be at risk
of persecution, ill-treatment and death if depoittad never been assessed
by the authorities. The applicants further clainieat they had been denied
judicial review of the decision to deport them heyt had not been served
with the deportation orders. They noted that juadiceview in Turkey was
in any case ineffective, given that the administeatourts did not have the
authority to examine the merits of the administ&tauthorities' decisions
refusing asylum. The applicants finally maintaingdt they had been
denied access to a lawyer when they had been inH#mkoy police
headquarters. In Kirklareli Foreigners' Admissiond aAccommodation
Centre their efforts to have official legal reprasgion had failed since they
had not had valid identity documents. As they haenbrefused leave to file
asylum applications by the authorities, they hadl lmmen able to obtain
identity cards under section 3 of Circular no. 57.

B. The third party's submissions

102. The UNHCR submitted that in Turkey it conéucRefugee Status
Determinations (“RSDs”) parallel to the domestiogadure for temporary
asylum since, as a result of Turkey's geograpHigatation to the 1951
Geneva Convention, non-European nationals weree@d rof international
protection. The UNHCR had established a presendaiikey in 1960 and
had been conducting RSDs there since the mid 198@&s; maintained that
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RSDs by the UNHCR were perceived by the nationdhaities as a
measure of burden sharing by the international comiy. Furthermore,
the UNHCR was implicitly recognised in the 1994 Rlatjon, which
provided a resettlement and assistance role for it.

103. The UNHCR contended that all applicants tegeésl with them in
Turkey were informed of the domestic procedure deeking temporary
asylum and referred to the national authoritieadoordance with the 1994
Regulation. If the UNHCR decided to recognise aperas a refugee under
the UNHCR's mandate, a refugee certificate wasetssaand the UNHCR
began to examine resettlement options for the pemsoquestion. They
maintained that usually the Turkish authorities teiuntil the UNHCR
reviewed a case before taking a decision on whethgrant a temporary
residence permit. The national authorities generalgreed to grant
temporary protection to those who were recognisededugees by the
UNHCR. However, the UNHCR observed that in thedwihg cases the
national authorities tended to refuse to grant taamy residence permits:
where a file was reopened after an initial rejettioy the UNHCR,;
applications by persons whose claims were consgideyethe authorities to
be in “bad faith”, such as those submitted wheesded for lack of legal
status in Turkey; applications by persons applyiftg asylum at
international airports; asylum claims by personwlad been recognised
under the UNHCR's mandate as refugees outside Yuakel applications
by those whose stay in Turkey was considered ta ltereat to national
security.

104. The UNHCR claimed that there had been inswmd denial of
protection to persons recognised as refugees uhdddNHCR's mandate.
In respect of five Iragi refugees recognised byWhNHCR and deported to
Iraqg, the Turkish authorities had invoked natioseturity reasons for their
removal. These persons were denied access to thpotary asylum
procedure in Turkey and were at risk of direct maliiect refoulementas
they were detained and subject to deportation reithéhe previous country
of asylum or to the country of origin. This had babe case of former
PMOI members.

105. They further submitted that the UNHCR in Tay'khad encountered
serious difficulties in meeting persons detainedlTurkey who had been
recognised as refugees under the UNHCR's mandateaa the case for
other detained persons who were considered to featth to national
security. The UNHCR noted that on 14 October 20@8 thad been orally
informed by the representatives of the Ministry tbé Interior that the
Ministry would not grant the UNHCR access to degdinefugees in respect
of whom the Court had indicated an interim measunmger Rule 39 of the
Rules of Court.

106. The UNHCR further submitted that advocatebkdsjureaccess to
detained asylum seekers but often faced obstanlgzractice. In some
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detention facilities, such as Kumkapi Foreignerstimdssion and
Accommodation Centre, they enjoyed unimpeded adceasylum seekers,
whereas in other centres access was problematnallsi as detained
foreigners were not always provided with a formgpalrtation order prior to
their removal, it was frequently the case that deportation could not
effectively be challenged before the national uds no formal
administrative decision had been taken.

C. The Court's assessment

107. The Court reiterates at the outset that kertic3 guarantees the
availability at national level of a remedy to em@rthe substance of the
Convention rights and freedoms in whatever forny timéght happen to be
secured in the domestic legal order. The effecthed Article is thus to
require the provision of a domestic remedy allowting competent national
authority both to deal with the substance of thievant Convention
complaint and to grant appropriate relief, althougpntracting States are
afforded some discretion as to the manner in whhay conform to their
obligations under this provision. Moreover, in et circumstances the
aggregate of remedies provided by national law nsatisfy the
requirements of Article 13 (sé€&hahal cited above, § 145).

108. Given the irreversible nature of the harmalhnight occur if the
alleged risk of torture or ill-treatment materialisand the importance which
the Court attaches to Article 3, the notion of dfeative remedy under
Article 13 requires (i) independent and rigoroususny of a claim that
there exist substantial grounds for believing ttere was a real risk of
treatment contrary to Article 3 in the event of @qgplicant's expulsion to
the country of destination, and (i) a remedy wahtomatic suspensive
effect (seeMuminov v. Russjano. 42502/06, § 101, 11 December 2008;
Gebremedhin [Gaberamadhientited above 8§ 66;labari, cited above,
§ 39).

109. In the present case the Court observes aiutset that, within the
framework of the asylum and temporary asylum pracedoverned by the
1994 Regulation and Circular no. 57, non-Europesyluan seekers who
have been arrested after having entered Turkegaillg such as the
applicants, can seek temporary asylum in Turkeypentheir resettlement
in a third country. Pursuant to this secondary slegjion, this group of
persons must be notified of the decision takerm@irtrespect and can lodge
objections against the decision taken at firstainsgé within two days if the
decision is negative. The applicants and the théndy noted that this group
of persons were generally prevented from havingssdo the temporary
asylum procedure, whereas the Government contettisd allegation,
referring to the case of M.B. who had been gramtedsidence permit in
Turkey following his arrest for illegal entry inficurkish territory. They also
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noted that A.A. had obtained a residence permitchgllenging his
deportation in the administrative courts.

110. The Court does not consider it necessarytopare the case of
M.B. to that of the applicants or draw inferencesif it as the Government
did not submit any argument demonstrating thatdiheumstances of the
cases were similar. Nor did they submit any documensupport of their
submissions. As regards A.A., the Court notestthiatperson applied to the
administrative courts and challenged the lawfulnelséis detention in a
foreigners' admission and accommodation centre.Clise he lodged with
the administrative court did not concern his theaatl deportation.

111. The Court observes that, when the applicinstsentered Turkey,
they were deported to Iraq without their statemdatisig taken by border
officials (see paragraph 11 above) and apparentiphowt a formal
deportation decision being taken. The Governmerftmsited that the
applicants had failed to request asylum when thist entered Turkish
territory. The Court is not persuaded by the Goremnt's argument, which
was not supported by any documents. In the abseineelegal procedure
governing the applicants' deportation and provigingcedural safeguards,
even if they had sought asylum when they entereliél) there are reasons
to believe that their requests would not have lwékcially recorded.

112. The Court further observes that when the iegmuis re-entered
Turkish territory and were arrested, they made anal written submissions
to the police and clearly indicated that they weefugees under the
UNHCR's mandate. They explained their backgroumeir @ffiliation to the
PMOI in the past, the nature of their activitieghin that organisation and
their departure from it. They also requested adsggie permit on the basis
of temporary asylum and explicitly asked for a lawysee paragraph 21
above). The applicants even stated before thg Magistrates' Court,
which tried and convicted them for illegal entryanTurkey, that they had
left their country of origin as they risked beindldd in Iran. The judge
merely noted that the applicants would be depotiedvever, the applicants
were not notified either of the decision to depgbem or of the reasons for
the planned deportation. The magistrates' courhdidake statements from
them regarding the risks which they would allegddle if deported to Iraq
or Iran.

113. The Court is struck by the fact that both #uninistrative and
judicial authorities remained totally passive retjag the applicants’ serious
allegations of a risk of ill-treatment if returnéal Iraq or Iran. It considers
that the lack of any response by the national ailib® regarding the
applicants' allegations amounted to a lack of tingofous scrutiny” that is
required by Article 13 of the Convention.

114. Moreover, the applicants were not given actedegal assistance
when they were arrested and charged, despite ttahat they explicitly
requested a lawyer. Their inability to have acdess lawyer continued
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following their placement in the police headquaten Haskody. The
Government did not contest the allegation that divector of the Mg
branch of the Human Rights Association, an advocatas refused
authorisation by the police to meet the applicams0 June 2008. In these
circumstances and having regard in particular éoféict that the applicants
requested a lawyer as early as July 2008, the Gmamhot accept the
Government's argument that they could have hadsadcelegal assistance
had they asked for it, at least as regards th@gehat the applicants spent
in the Haskoy police headquarters.

115. A remedy must be effective in practice ad a®lin law in order to
fulfil the requirements of Article 13 of the Contam. In the present case,
by failing to consider the applicants' requests temporary asylum, to
notify them of the reasons for not taking their laBy requests into
consideration and to authorise them to have adodegal assistance while
in Haskoy police headquarters, the national auilesriprevented the
applicants from raising their allegations under idet 3 within the
framework of the temporary asylum procedure pravifier by the 1994
Regulation and Circular no. 57.

116. What is more, the applicants could not applthe administrative
and judicial authorities for annulment of the damisto deport them to Iraq
or Iran as they were never served with the deporntairders made in their
respect. Nor were they notified of the reasonsttieir threatened removal
from Turkey. In any case, judicial review in depdidn cases in Turkey
cannot be regarded as an effective remedy sinceapplication for
annulment of a deportation order does not haveesisiyge effect unless the
administrative court specifically orders a stayerécution of that order (see
paragraph 59 above).

117. In the light of the above, the Court conchidibat, in the
circumstances of the case, the applicants weraffmtded an effective and
accessible remedy in relation to their complaintsiar Article 3 of the
Convention as their allegation that their remowalran or Iraq would have
consequences contrary to this provision was nexamaed by the national
authorities. There has accordingly been a violatidnArticle 13 of the
Convention.

IV. ALLEGED VIOLATIONS OF ARTICLE 5 OF THE CONVENTON

118. The applicants complained under Article 5 §(flL of the
Convention that their detention was unlawful. Thayher contended under
Article 5 8 2 of the Convention that they had neeb informed of the
reasons for their detention from 23 June 2008 odsvaihey finally
maintained under Article 5 § 4 of the Conventioattthey were not able to
challenge the lawfulness of their detention. A«i6l 88 1 (f), 2 and 4 read
as follows:
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“l1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whaation is being taken with a view
to deportation or extradition.

2. Everyone who is arrested shall be informed pthmin a language which he
understands, of the reasons for his arrest andyoflarge against him.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

119. The Government contested that argument.

A. The parties' submissions

120. The Government submitted, as regards theicapd’ allegations
under Article 5 8§ 1 of the Convention, that indivads who claimed asylum
after being arrested for illegal entry, illegal geace or attempted illegal
departure from Turkey were not detained but shadtem foreigners'
admission and accommodation centres in Turkey. Temytended that
“detention” was the deprivation of liberty in acdance with a court
decision whereas the applicants were accommodatethe Kirklareli
Foreigners' Admission and Accommodation Centre. Téemson for the
applicants' placement in this centre, which cowtibe defined as detention
or custody, was the authorities' need for surveiia of the applicants
pending the deportation proceedings. The Governmentended that this
practice was not different from the practices ihentcountries and that it
was based on section 23 of Law no. 5683 and sedtairLaw no. 5682.

121. The Government did not make any submissiansegards the
applicants' allegations that they had not beenrinéal of the reasons for
their detention and that there had not been a rgmédkreby they could
challenge the lawfulness of their detention in #ueklareli Foreigners'
Admission and Accommodation Centre.

122. The applicants submitted that their deteniiothe Haskoy police
headquarters, between 23 June and 26 Septembera&@DB the Kirklareli
Foreigners' Admission and Accommodation Centremfra6 September
2008 to date, did not have a proper legal basisy Tontended that it was
not founded on any deportation order. Nor had tlibaities submitted any
other ground for their already excessively longedabn. They also noted
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that they could not properly communicate with thesae world. In their
submissions, the applicants referred to the repfattite UN Working Group
on Arbitrary Detention in Turkey, according to whisection 23 of Law
no. 5683 did not constitute a sufficient legal bafr the detention of
prospective deportees.

123. The applicants contended that, following rtteanviction by the
Mus Magistrates' Court on 23 June 2008, they had iwoeti to be detained
in the Haskoy police headquarters but had not bdermed of the reasons
for their further incarceration.

124. The applicants submitted that they did neehan effective remedy
within the meaning of Article 5 8§ 4 for a speedyiesv of the lawfulness of
their detention. They noted that the case of tlamidn national, A.A.,
although not referred to by the Government in tlontext of their
submissions under Article 5, was not comparabldeg situation since that
person had been served with an actual deportatider @and was due to
leave Turkey imminently on the basis of a visa fr®meden. In addition, it
had taken almost two months to decide the caseghtduwy that person, a
delay which could not meet the “speedy judicial ieawv required by
Article 5 8 4. His release had also been delayki; person had been
detained for a period of one month following themadstrative court's
decision.

B. The Court's assessment

1. Existence of a deprivation of liberty

125. The Court notes that the Government contesedubmission that
the applicants were deprived of their liberty witlihe meaning of Article 5
of the Convention. The Court reiterates that, incfiming the right to
liberty, Article 5 8 1 contemplates the physicaklity of the person and its
aim is to ensure that no one should be dispossesfs#ds liberty in an
arbitrary fashion. In order to determine whethemeone has been
“deprived of his liberty” within the meaning of Acte 5, the starting-point
must be his or her concrete situation, and accowst be taken of a whole
range of criteria such as the type, duration, ¢&feand manner of
implementation of the measure in question @ewiur v. France25 June
1996, § 42Reports1996-I111).

126. In the present case the applicants weretadrdsy gendarmerie
officers on 21 June 2008 and detained in the gemeld station until
23 June 2008 on the criminal charge of illegal yemtto Turkey. On the
latter date, they were convicted as charged butetkecution of their
sentence was deferred. Subsequently, on the samehdy were placed in
the Haskdy police headquarters where they were inefidl 26 September
2008, until their transfer to the Kirklareli Fore&gs' Admission and
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Accommodation Centre, which is administered byftieigners department
of the Kirklareli police headquarters. The Cousrdfore observes that the
applicants have been held by the police since 88 2008.

127. The Court further observes that the applghate not been free to
leave the Haskody police headquarters or the KeklaForeigners'
Admission and Accommodation Centre. Besides, tmeyaly able to meet
a lawyer if the latter can present to the authesita notarised power of
attorney. Furthermore, access by the UNHCR to pgpdiGants is subject to
the authorisation of the Ministry of the Interidn the light of these
elements, the Court cannot accept the definitiofuefention” submitted by
the Government, which in fact is the definitionpsé-trial detention in the
context of criminal proceedings. In the Court's wiethe applicants'
placement in the aforementioned facilities amourttec “deprivation of
liberty” given the restrictions imposed on them the administrative
authorities despite the nature of the classificatimder national law. It
therefore concludes that the applicants have bepnwed of their liberty.

2. Compliance with Article 5 8§ 1

128. The Court reiterates that Article 5 enshriadgandamental human
right, namely the protection of the individual agsiarbitrary interference
by the State with his or her right to liberty. Spdwagraphs (a) to (f) of
Article 5 § 1 contain an exhaustive list of perribks grounds on which
persons may be deprived of their liberty and norigtapon of liberty will
be lawful unless it falls within one of those grdgnOne of the exceptions,
contained in subparagraph (f), permits the Stateotatrol the liberty of
aliens in the context of immigration controls (s&e and Others v. the
United Kingdom[GC], no. 3455/05, 88 162 and 163, 19 February9200
Saadi v. the United Kingdo[®C], no. 13229/038 43, ECHR 2008-...).

129. Article 5 8§ 1(f) does not require the det@mtio be reasonably
considered necessary, for example to prevent thdividual from
committing an offence or fleeing. Any deprivatioh Idberty under the
second limb of Article 5 8§ 1(f) will be justifiedsdong as deportation or
extradition proceedings are in progress. Howevesuch proceedings are
not prosecuted with due diligence, the detentidhagiase to be permissible
under Article 5 § 1(f) (seA. and Otherscited above, § 164).

130. The deprivation of liberty must also be “lalf Where the
“lawfulness” of detention is in issue, includingetlguestion whether “a
procedure prescribed by law” has been followed, @mavention refers
essentially to national law and lays down the dil@n to conform to the
substantive and procedural rules of national laweduires in addition that
any deprivation of liberty should be in keeping lwithe purpose of
Article 5, namely to protect the individual frombdérariness. In laying
down that any deprivation of liberty must be eféettin accordance with a
procedure prescribed by law”, Article 5 § 1 prinharequires any arrest or
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detention to have a legal basis in domestic lawwél@r, these words do
not merely refer back to domestic law. They aldateeto the quality of the
law, requiring it to be compatible with the rulelaW, a concept inherent in
all Articles of the Convention (séemuur, cited above, § 50).

131. In the present case the applicants alleged tiey were not
detained with a view to deportation and that in aage their detention did
not have any legal basis in domestic law. The Guwent submitted that
the applicants were not detained within the meamhdurkish law but
were accommodated pursuant to section 23 of Lawb@83 and section 4
of Law no. 5682 pending deportation proceedings.

132. The Court notes at the outset that the agpt¢ detention in the
Haskdy police headquarters between 23 and 30 J0d@, Defore Rule 39
was applied by the Court, may be considered apava¢ion of liberty with
a view to deportation as the MMagistrates' Court noted in its judgment of
23 June 2008 that the applicants would be depoftee¢ paragraph 17
above). In this connection the Court must ascemdiather the applicants'
detention actually had a legal basis in domestic la

133. The Court observes that the legal provisiafisrred to above by
the respondent Government provide that foreigndrs do not have valid
travel documents or who cannot be deported argedblio reside at places
designated by the Ministry of the Interior. Theseusions do not refer to a
deprivation of liberty in the context of deportatigproceedings. They
concern the residence of certain groups of foreggmeTurkey, but not their
detention. Nor do they provide any details as sodbnditions for ordering
and extending detention with a view to deportationset time-limits for
such detention. The Court therefore finds that apglicants’ detention
between 23 and 30 June 2008 did not have a sufilegal basis.

134. The same considerations are also applicabl¢he applicants'
detention from 30 June 2008 onwards. The Governrhent failed to
submit any argument or document indicating thatapplicants' detention
to date has had a strictly defined statutory besidomestic law. What is
more, following the Court's application of the R3@ measure on 30 June
2008, the Government could not have removed thicapps without being
in breach of their obligation under Article 34 diet Convention (see
Gebremedhin [Gaberamadhienjited above, 88 73 and 74). Therefore, any
deportation proceedings carried out in respechefapplicants would have
had to be suspended with possible consequencesthéorcontinued
deprivation of the applicants' liberty for that pase. While it is true that
the application of Rule 39 does not prevent thdiegupts from being sent to
a different country — provided it has been esthblisthat the authorities of
that country will not send them on to Iran or Irathe Government did not
make any submission to this effect either.

135. In sum, in the absence of clear legal prowsiestablishing the
procedure for ordering and extending detention &itiiew to deportation
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and setting time-limits for such detention, the rdeggion of liberty to
which the applicants were subjected was not circuilmsd by adequate
safeguards against arbitrariness (dasrulloyev v. Russjao. 656/06, § 77,
11 October 2007Chahal cited above, § 11&aadi v. the United Kingdgm
cited above, 8§ 74). The national system failedraiget the applicants from
arbitrary detention and, consequently, their de&sentannot be considered
“lawful” for the purposes of Article 5 of the Conwv&on.

The Court concludes that there has been a violafi¢uticle 5 § 1 of the
Convention.

3. Compliance with Article 5 § 2

136. The Court reiterates that Article 5 § 2 cordathe elementary
safeguard that any person arrested should know lvehpr she is being
deprived of liberty. This provision is an integna&rt of the scheme of
protection afforded by Article 5: by virtue of Acte 5 § 2 any person
arrested must be told, in simple, non-technicafjlege that can be easily
understood, the essential legal and factual grotorde arrest, so as to be
able, if he or she sees fit, to apply to a courthallenge its lawfulness in
accordance with Article 5 8§ 4. Whether the contamd promptness of the
information conveyed were sufficient is to be asedsin each case
according to its special features. The Court ntitese is no call to exclude
the applicants in the present case from the banefitparagraph 2, as
paragraph 4 makes no distinction between persomsved of their liberty
by arrest and those deprived of it by detentiore Gleamayev and Others
v. Georgia and Russjao. 36378/02, 88 413 and 414, ECHR 2005-III).

137. The Court observes that the applicants warstad on 21 June
2008 and subsequently detained in police custodyii@ same day they
signed a document according to which they had bdermed of the reason
for their arrest. On 23 June 2008 they were coadidf illegal entry. Yet
they were not released from the Haskdy police hgaders. Thus, from
23 June 2008 onwards they have not been detainadamunt of a criminal
charge, but in the context of immigration contrdlee Court must therefore
assess whether, from that date, the applicants wéoemed of this
detention in accordance with the requirements dickr 5 8§ 2 of the
Convention.

138. The Court notes that the Government werei@tplrequested to
make submissions as to whether the applicants bad mformed of the
reasons for their detention and to provide thevesle documents in support
of their response. The Government failed to do ®wdver. In the absence
of a reply from the Government and any documerthécase file to show
that the applicants were informed of the grounds tfeeir continued
detention, the Court is led to the conclusion ttia# reasons for the
applicants' detention from 23 June 2008 onwarde wewer communicated
to them by the national authorities.
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There has therefore been a violation of Article 5 & the Convention.

3. Compliance with Article 5 § 4

139. The Court reiterates that the purpose oftherth § 4 is to guarantee
to persons who are arrested and detained thetaghticial supervision of
the lawfulness of the measure to which they areethe subjected (see,
mutatis mutandisDe Wilde, Ooms and Versyp v. Belgjub8 June 1971,
§ 76, Series A no. 12). A remedy must be made abailduring a person's
detention to allow the individual to obtain spedqddlicial review of its
lawfulness. That review should be capable of legydivhere appropriate, to
release. The existence of the remedy required hlicl&r5 §8 4 must be
sufficiently certain, not only in theory but also practice, failing which it
will lack the accessibility and effectiveness reqdifor the purposes of that
provision (seemutatis mutandisStoichkov v. Bulgariano. 9808/02, § 66
in fing, 24 March 2005Vachev v. Bulgariano. 42987/98, § 71, ECHR
2004-VIII; Chahal cited above, § 127).

140. The Court observes that the Government faitednake any
submission relevant to the present case demomgjrétat the applicants
had at their disposal any procedure through whirghlawfulness of their
detention could have been examined by a court.

141. Moreover, the Court has already found thataghplicants have not
been informed of the reasons for the deprivationthair liberty from
23 June 2008 onwards and that they were denied®todegal assistance
during their detention in the Haskdy police headtpra (see paragraph 114
above). It considers that these facts in themsehwant that the applicants’
right to appeal against their detention was degrivid all effective
substance (se&€hamayev and Otherzited above, § 432). The Court
therefore considers that the second applicant'siestqto the national
authorities for release (paragraph 27 above) capnotide him with a
remedy possessing the guarantees required by érficl8 4 of the
Convention.

142. Accordingly, the Court concludes that Turkistpal system did not
provide the applicants with a remedy whereby theyld obtain judicial
review of the lawfulness of their detention, withire meaning of Article 5
§4910f the Convention (se®.D. v. Greeceno. 53541/07, § 76, 11 June
2009).

There has therefore been a violation of Article4 & the Convention.

1. The judgment is not final yet.
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V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

143. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Pecuniary Damage

144. The applicants claimed 517 euros (EUR) impees of pecuniary
damage. They alleged that the police had confidcate their personal
belongings when they had been arrested and netvened 480 US dollars
(USD), their mobile phone SIM cards, two belts anghir of sunglasses.

145. The Government contested this claim, notimgt there was no
mention of these items in the body search reposivdrup when the
applicants were arrested.

146. The Court rejects this claim, having regarthe fact that it has not
been established that the applicants had in faeh e possession of the
aforementioned items when they were arrested.

B. Non-pecuniary Damage

147. The applicants claimed a total of EUR 60,000respect of
non-pecuniary damage they had suffered as a mafsthie violations of their
rights under Articles 2, 3 and 13 of the Conventidhey further claimed
EUR 100 for each day that they have spent in detesince 23 June 2008
as compensation for non-pecuniary damage sustased result of the
violation of Article 5 88 1, 2 and 4 of the Convient

148. The Government contested these claims, stibgnithat the
applicants' allegations of violations of the afoestioned Articles were
baseless.

149. The Court considers that the applicants meste suffered
non-pecuniary damage which cannot be compensately &y the finding
of violations. Having regard to the gravity of thielations and to equitable
considerations, it awards the applicants EUR 20 under this head.

C. Costs and expenses

150. The applicants also claimed EUR 6,950 fordb&ts and expenses
incurred before the Court. In this connection tiseypmitted a time sheet
indicating ninety hours' legal work carried out thweir legal representative
and a table of costs and expenditures.
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151. The Government contested this claim, notihgt tonly costs
actually incurred could be reimbursed.

152. According to the Court's case-law, an apptigéa entitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. In the present case, regard beihgohtie documents in its
possession and the above criteria, the Court findsasonable to award to
the applicants, jointly, the sum of EUR 3,500 foeit costs before it. From
this sum should be deducted the EUR 850 grantesidyyof legal aid under
the Council of Europe's legal aid scheme.

D. Default interest

153. The Court considers it appropriate that tefault interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe application admissible;

2. Holds that the applicants' deportation to Iran or Iraquid be in
violation of Article 3 of the Convention;

3. Holdsthat no separate issue arises under Article BeoConvention;

4. Holdsthat there has been a violation of Article 13t Convention, in
relation to the applicants' complaints under Ati8lof the Convention;

5. Holds that there has been a violation of Article 5 §821and 4 of the
Convention;

6. Holds
(a) that the respondent State is to pay the agokcwithin three months
from the date on which the judgment becomes finaldcordance with
Article 44 § 2 of the Convention, the following aumas to be converted
into Turkish liras at the rate applicable at theedz settlement:
() EUR 20,000 (twenty thousand euros) each impeet of non-
pecuniary damage, plus any tax that may be chakgeab
(i) EUR 3,500 (three thousand five hundred eurshtly in
respect of costs and expenses, less the EUR 8§t (@indred and
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fifty euros), granted by way of legal aid, plus @ay that may be

chargeable to the applicants;
(b) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank

during the default period plus three percentagatppi
7. Dismisseghe remainder of the applicants' claim for jusiséaction.

Done in English, and notified in writing on 22 Sapber 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Francoise Tulkens

Sally Dollé
President

Registrar



