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Lord Justice Goldring :

I ntroduction

1.

On 19 March 1999 the appellant arrived in the Whikéngdom from Jamaica. She
was nearly 14. On 21 October 2005 she was semtemrdter a trial, to 5 years
detention in a young offender institution for comapy to supply heroin and crack
cocaine. She appeals against the decision of #yguk and Immigration Tribunal,
promulgated on 19 February 2009, which, on re-caation, having disapplied the
presumption under section 72(6) of the Nationalitgmigration and Asylum Act
2002 that she was a danger to the community, dsgdider appeal against the
Secretary of State’s decision ordering her deportat The Tribunal permitted the
Secretary of State to withdraw concessions he hadqusly made. It found that she
did not have a leshian identity as she claimed; tiea past lesbianism was in the
nature of teenage experimentation rather than teedetexual orientation; that her
present lesbian relationship was motivated by arelée strengthen her claim for
asylum. It rejected her account that she had baeed in Jamaica and left as a result
of criminal gangs. Although in her grounds of agdgee appellant submitted that the
decision was flawed in respect of those three asp®che Tribunal’'s decision, she
has only pursued the first two before us. She sisbthat her removal from the
United Kingdom would contravene section 84(1)(d)the Act. It would involve
contraventions of articles 3, 8 with 14 and 10 wlithof the European Convention of
Human Rights.

Permission to appeal was granted by Senior Immagrafudge Gleeson. She
suggested the reasoning of the Tribunal was inategand perverse regarding the
finding in respect of the appellant’s sexual idmnti

The Secretary of State accepts the Tribunal maderam of law. It should have

considered whether those with the appellant’'s depradile were at risk in Jamaica
and, if so, whether it was reasonable for her teehi®@ be discreet in her sexual
relationships or confine herself to heterosexultiens in the future or whether she
would be at risk because one of the co-defendantiseatrial, with whom she had

fallen out, might tell people in Jamaica about $exuality. The case, it is submitted,
should be remitted for consideration of those issole the basis of the Tribunal's
findings regarding her sexuality.

Thefirst ground of appeal: the concession issue

4.

On 7 December 2007, at the hearing before the Tirgiunal, the Home Office
presenting officer (the “HOPQO”) conceded that ié thppellant was a lesbian she
would be at real risk on return. The concessigpeaps to have been made on the
basis of an expert report produced by the appelfeorth Mr. Sobers. On 19
December 2007 the first Tribunal promulgated itsislen dismissing the appellant’s
appeal. Among other things, it did not find th@elant was a lesbian. In respect of
that concession, the Tribunal observed that:

“[It] was a generous concession as we do not fireddase law
goes that far. Nevertheless it is a concessiohweawould
honour were we to find the appellant is a lesbian.”



Reconsideration was ordered. At the first stagensideration a new HOPO gave
counsel for the appellant notice that the concessgarding risk on return would not
be maintained at the second stage.

On 8 September 2008 there began the second stagmsideration. As
foreshadowed, the concession was not maintainetiereTwas however a fresh
concession. Ms Sreerahman, the then HOPO, haakap tinstructions from a senior
caseworker:

“...conceded the Appellant was a lesbian and in aticeiship
with Ms. S in 2006/7 and maintained she would re@ab risk
on account of her sexual orientation if returned.”

The two person panel reserved its decision. Ituvesle to agree. A re-hearing was
ordered.

On 24 November 2008, a fresh panel of three halveen convened, a third HOPO,
Mr. Miah, withdrew Ms. Sreerahman’s previous acaape that the appellant was a
lesbian. He did so without notice. Having heamimpeting submissions as to
whether it should permit the concession to be wétwh, and having had its attention
drawn to the case o€arcabuk v Secretary of Sate for the Home Department
(unreported) 18 May 2000, a decision of the Tribymmasided over by Collins J, the
Tribunal said that :

“...all issues were live. We considered that paragrap(6) of
[Carcabuk]...needed to be read in the light of what was said in
paragraph 11: that it was open to the Respondenitiaraw a
concession at any time before the hearing concluded

We would add that we consider the issue of theohjisbf the
concessions made and withdrawn by the Respondetitisn
appeal to be most unfortunate. We would not atteilihis to
the Respondent’s “bad faith”. It appears to us thesy well
have occurred because the Respondent has not thken
opportunity to review the case papers in good tioeéore
coming to the several hearings at the Tribunaltheuy and in
the light of Mr Chelvan declining an adjournmententoffered
by the Tribunal, we find that the Appellant has rmen
disadvantaged in any material way.”

Theredevant authorities

9.

10.

Many authorities were drawn to the court’s attemtoy Mr. Chelvan, who continues
to represent the appellant, both in a very longleske argument and in oral
submissions. Only two were relevant. As we mddarcto Mr. Chelvan, it is not
helpful and wastes valuable court time, to citeeca$ter case which is merely
illustrative of a principle and itself establishesthing.

In Carcabuk guidance was offered as to the approach to bentlketribunals to
concessions. As was said [11-12]:



“It is in our judgment important to identify theqmise nature of
any so-called concession. If it is of fact...the ditjator should
not go behind it. Accordingly, if facts are agreethe
adjudicator should accept whatever is agreed. Bqudl a
concession is clearly made by a HOPO that an apyeis
telling the truth either generally or on specifiatters, the
adjudicator may raise with the HOPO his doubts ivbiethe
concession as appropriate but, if it is maintaineel,should
accept it. But there is all the difference in therd between a
concession and a failure to challenge. The form#érmd the
adjudicator, the latter will not. Furthermore, ampncession can
be withdrawn so that, for example, the case befoelribunal
can be presented in a different way to that beftire
adjudicator. It is open to a HOPO to withdraw a ca@ssion
made before an adjudicator before the hearingnsladed, but
the appellant must be given a proper opportunitgdal with
the new case against him and unless there is g@sn for the
withdrawal such as the discovery of fresh matenial doubt
that the adjudicator should permit any adjournnvemth such
withdrawal would be likely to necessitate...

We can summarise the position as follows:-

...(3) If the HOPO wishes to withdraw any concessiuade:
in a refusal letter or explanatory statement, hastrmform the
appellant or his advisor as soon as possible anil ibe for the
adjudicator to decide if an application for an adjonent to
enable the new case to be met is made, whetheant ity If he
does not, the concession will stand...

(6) A concession can be withdrawn but, if a HOREks to do
this, the adjudicator must be satisfied that th@edant will not
be prejudiced if the hearing continues and shoulg allow an
adjournment if persuaded that there was good resdrave
made and to withdraw the concession”

11. In Secretary of Sate for the Home Department v Akram Davoodipanah [2004]
EWCA Civ 106, Kennedy LJ, with whose judgment Ceaitk] and Jacob J (as they
then were) agreed, set out the principle in thievahg way [22]:

“It is clear from the authorities that where a cesgion has
been made before an adjudicator by either partyTtitgunal

can allow the concession to be withdrawn if it ¢dess that
there is good reason in all the circumstances ke that
course...Obviously if there will be prejudice to ooé the

parties if the withdrawal is allowed that will belevant and
matters such as the nature of the concession anthiing may
also be relevant, but it is not essential to dermatesprejudice
before an application to withdraw a concessionlmamefused.
What the Tribunal must do is to try to obtain a fand just
result. In the absence of prejudice, if a presgntfficer has



12.

13.

14.

15.

16.

17.

made a concession which appears in retrospect toa be
concession which he should not have made, thercgusiill
require that the Secretary of State be alloweditbdraw that
concession before the Tribunal. But, as | have, saidrything
depends on the circumstances, and each case must be
considered on its own merits.”

As Kennedy LJ makes clear, the Tribunal may irdisretion permit a concession to
be withdrawn if in its view there is good reasonailh the circumstances for that

course to be taken. Its discretion is wide. Ksreise will depend on the particular
circumstances of the case before it. Prejudideeapplicant is a significant feature.
So is its absence. Its absence does not howe\aar that an application to withdraw
a concession will invariably be granted. Bad faiih almost certainly be fatal to an

application to withdraw a concession. In the fiaahlysis, what is important is that
as a result of the exercise of its discretion thieuhal is enabled to decide the real
areas of dispute on their merits so as to reachsaltr which is just both to the

appellant and the Secretary of State.

| do not accept, as was submitted by Mr. Chelvaat, before the Tribunal can permit
the Secretary of State to withdraw a concessiomuist satisfy itself the decision to
withdraw was rationally made in public law termsat it is required both to analyse
the nature of the concession and the justificationts withdrawal as though it were
an administrative decision of a public body; thas ionly if something new has arisen
after the concession has been made that it mayebmifped to be withdrawn; that
otherwise the withdrawal is unfair. Mr. Chelvarcafusing the role of the Secretary
of State in taking an administrative decision (Bample in respect of someone
seeking asylum), and his role as a party to littgatdeciding how that litigation
should be conducted.

| reject too a submission by Mr. Chelvan that wivemean application to withdraw a
concession is made by the Secretary of State withotice, he is obliged to seek an
adjournment. That is a misreading of what Collihsaid in paragraph 12(6) of
Carcabuk.

Two concessions were withdrawn in the present cashke first was that if the
appellant was a lesbian there was a real risk tumrre That was made at the hearing
on 7 December 2007. Notice of its withdrawal waseg on 13 May 2008. The
second was that she was a lesbian. That was waitimdon 24 November 2008, on the
first day of the second stage reconsideration hgafthe second day being 9
December 2008).

The basis of the withdrawal of the first concessias said to be the Home Office’s
Operational Guidance Note on Jamaica dated 7 Feb2@08. That stated (in
paragraph 3.7.16) that:

“There is no evidence that lesbians generally fseéous ill-
treatment in Jamaica and in the absence of evidemdae
contrary may be certified as clearly unfounded.”

This case was not certified. However, as Mr. Chelkightly points out, the previous
Operational Guidance Note dated 4 December 2006mwsisnilar terms. He further



18.

19.

20.

21.

points out that the relevant Country of Origin Imf@tion Report on Jamaica of
November 2007 stated that gay women in Jamaica ateniek of discrimination and
violence. There was moreover nothing, he subnmitshe Operational Guidance
Notes to suggest any basis for what was theretadserhere was no proper basis for
the withdrawal of the concession.

In my view the Tribunal was clearly entitled to pér the withdrawal of the
concession. In the light of the objective evidemtich existed at the time of the first
hearing, it is questionable whether the concessimuld have been made in the first
place. The first Tribunal plainly had doubts abuasitappropriateness in the light of
the cases. The present Tribunal was entitled nsider that it was in the interests of
justice for it to assess the nature of any risthappellant in Jamaica.

As far as the withdrawal of the second concesssotoncerned, it was submitted to
the Tribunal that the Secretary of State was adtingad faith. Mr. Chelvan makes
the same submission to us. Mr. Miah first soughjustify the withdrawal of the
concession on the basis that Ms Sreerahman madlér duress. That suggestion
was without substance. He then wrongly soughtrgoi@that the refusal letter of 6
August 2007 did not accept she was a lesbian. Trhiminal was not, submits Mr.
Chelvan, entitled to substitute its own analysis vfhich there was no proper basis.

In my view the Tribunal, having considered the cetiqg submissions, was entitled
in all the circumstances to form its own view agshe reasons for the withdrawal of
the concession. It sufficiently set out its analyend the reasons for it. Although
there was no notice of the withdrawal of the aggtian, Mr. Chelvan accepted there
was no prejudice to his client. He did not seeldjournment. He has not suggested
any element of prejudice to us. In short, the Omdd was entitled to reject the
submission of bad faith. It was entitled in itsatetion and for the reasons it gave to
permit the concession to be withdrawn.

The first ground of appeal fails.

The second ground of appeal: the sexual identity issue

22.

The Tribunal set out the facts at considerabletlendds relevant to the grounds of
appeal it said:

“This leads us to conclude we are not satisfiedneve the
lower standard of proof that the Appellant was chas a child.
We do not know the reason why she was sent bydtkelf to

the United Kingdom. We accept she may have beemn sen
because of something to do with criminal gangsamaica but
not because she had been raped.

We find that on coming to London, as a teenager she
experimented with different types of sexual idgntBhe then
found herself imprisoned in all-female institution3he
Appellant told Renee Cohen [the psychologist] taile in
prison she had become more socially confident aadi been
sexually active and that she had been lost anttérged in the
years between leaving Jamaica and being imprisoseslthe



second and third paragraphs of page 6 of her repéet find
that as a healthy, healthy, energetic and engagexgywoman
in such institutions she had and took the oppoatyuno
continue her experimentations with her sexual itenndeed,
there was no alternative except celibacy.

So far as Angela is concerned we accept what sy azout
how she sees her relationship with the Appellarg. Mite that
while detained the Appellant became a trained prisstener
and increased her self-confidence and we find tppelant
was and is well able to manipulate her relationshigph

Angela. Consequently, we find the evidence on thpeNant’s
side shows that so far as she is concerned heioredhip with
Angela is not genuine. We are led to the conclushanis using
Angela as a means of bolstering her claim for mdgonal
surrogate protection.

Her case was presented on the basis that it waa fesiminal

gangs” claim: see the section entitled “Stated Casethe

Appellant’s skeleton argument and submissions atftlot of

page 3 of the Records of Proceedings of the sebeading
before us. There was no evidence of the efforts thuy
Appellant to correct what she considered to bergrio the
PSR and PAR. Mr Chelvan for the Appellant accepied
submissions that a person’s sexual identity magrherphous
but went on to submit that in any event the Appetllaas not
heterosexual.

Renee Cohen did not have the benefit of the Appeligiving
oral testimony and being cross-examined over thiegpef one
and three quarter hours in a forensic setting einigaany of
the witness statements of Angela Smith or hearimgctly
from her.

The Appellant was just under 19 when the indexnuféewas

committed: see page 1 of the PSR. Until April 2868 was in
custody. Since then we accept she has been in somef

relationship with Angela but we find she has natipeocated

Angela’s passion and we conclude on the evidenterdels

that the Appellant’s relationship with Angela isrtpand parcel

of her campaign to be allowed to remain in the e&bhit
Kingdom. We do not say the Appellant has not haddsexual

relationships but we do say the evidence we hage dees not
support her claim that her sexual identity is thfad lesbian.

The consequence of this finding is that the Appe¢laclaims
for asylum under the Refugee Convention, humaaiari
protection under paragraph 339C of the ImmigraRutes and
under Article 3 of the European Convention all.fail
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24,

25.

26.

27.

It seems that its conclusion that the appellantri@adettled sexual identity was based,
as Miss Patry Hoskins submits, on a number of figsli first, its rejection that she

was raped and consequently that could not explarnblecoming a lesbian; second,
the references in the pre-sentence report aboundavad sex with, and being

involved with, different men; third, the referenaesmen in the Parole Assessment
Report; fourth, the fact that a large proportiontleé time in which she had lesbian
relationships was spent in an all-women institutiorhere if she wanted to be

sexually active, there was no other option anth,filthough her lesbian relationship
with Angela Smith has existed for some time, a$ genuine.

Even taking into account that the Tribunal saw kedrd the appellant, it seems to me
its analysis is not without difficulty. A great aleof weight appears to have been
placed on what was said very shortly in two repofitee appellant has now been in a
series of exclusively lesbian sexual relationstoper some 4 years. That is on its
face cogent evidence that she is a lesbian, oropredntly a lesbian, by sexual
identity. What might have begun as sexual expertat®n with lesbianism could
have ended with it being her sole or predominartaleorientation. That does not
appear to have been adequately considered ogsdt &xplained by the Tribunal. Itis
of course her sexual orientation at the time ofttb@ring which is important.

Moreover, the case is to be remitted to a freslhufral in any event. Either that
Tribunal will have to consider the risk to the alpge& in Jamaica on the basis of the
present findings, as the Secretary of State suboniis will have to consider the issue
of her sexuality afresh before considering the wskreturn. Even if the present
Tribunal was entitled to make the findings it dedjarding the appellant’'s sexuality, it
seems to me there are real difficulties in rengttihe case to a fresh Tribunal in the
narrow way submitted for by the Secretary of Stafeanong other things, the fresh

Tribunal will have to assess how the appellant @dowasonably be expected to
behave in Jamaica in the light of her present d#yudt seems to me that would be a
difficult exercise fairly to carry out on the basi$ the present Tribunal’'s limited

findings regarding her present sexual identity.eréhwas no finding, for example, as
to how, in the light of its assessment of the ratfrthe appellant’s present sexuality,
she would be likely to behave if removed to Jamaica

In all the particular circumstances of this cadeave come to the conclusion that the
case ought to be remitted on a wider basis thanctir@ended for by the Secretary of
State. The fresh Tribunal should consider the kgopiés sexuality afresh. Having
done that, it should in the light of its findingeake the appropriate assessment of risk
on return to Jamaica.

| would therefore allow the appeal on ground 2.

Lord JusticeLloyd: | agree

Lord Justice Mummery: | also agree



