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Lord Justice Buxton:

1. When he granted permission for this appeal Richaidsaid that it was a case
which demonstrated the difficulties that can beseauto immigration judges
by the system of second-stage reconsideration. f@tirer consideration of
the appeal, with the benefit of helpful submissibogh from Mr David Jones
and Mr Nawbatt, has underlined the apposite naifitieat observation.

2. Mr Y is a citizen of the republic of Turkey who canto this country in
June 2004 and claimed asylum shortly thereaftdre Gasis of his claim was
that he had been ill-treated, and feared furtidrahtment on return by the
Turkish authorities, because he was of Kurdishieitynand was a supporter
of a Kurdish political organisation called DEHAPThat application was
refused by the Secretary of State and the mattee caventually before an
immigration judge, Immigration Judge Buckwell. Helieved in large part,
though not entirely, the evidence that he was glweMr Y. The aspect that
he did not believe was in relation to Mr Y’s liatyl for military service. In
paragraph 43 of his determination Immigration JuBgekwell summarised
his findings by saying that Mr Y had been detairzed ill-treated on six
occasions: three times before he joined DEHAP, tmde times after he
became a member of DEHAP, the Immigration Judgekihg that Mr Y’s
involvement had been at a comparatively modest.lede was never charged
with any offence and never claimed to have assiatedactually outlawed
organisation such as the PKK. What was, howewgekihg was any evidence
that the appellant had been required to reporhécauthorities as a condition
of his release and any evidence that he had lefkejuin breach of any
reporting conditions.

3. The Immigration Judge also pointed out that Mr Y Im@t demonstrated that
any enquiries had been made about him since héeftaturkey, nor had any
of his family members been harassed and he, thagration Judge, thought
that if such evidence had been available it undmiliptwould have been
brought forward.

4. On the basis of his evidence about ill-treatmeatlthmigration Judge found,
paragraph 45, that if Mr Yilmas returned to his leoanea he might be subject
to harassment and further arbitrary detention. But the view of
Immigration Judge Buckwell further relocation to different area was
available to Mr Y, and he set out in brief termsparagraph 45 why he
thought that that was so. For that reason he didtmnk that MrY was
entitled to international protection and dismiskedappeal.

5. An application for reconsideration was initially awccessful, but was then
ordered by Bean J. It is a slightly surprisingeadpf this case that the ground
upon which Bean J said that the Tribunal shoul@msitler its decision was
that, on the basis of the Immigration Judge’s figgi about six instances of
ill-treatment, he should have considered, undeptiveiple in_lftikhar Ahmed
v SSHD[2000] INLR 1, whether it followed from that thétere would be ill-
treatment on return. That point appears to hasapgieared from this case




thereafter, because when the matter came for remyason before
Senior Immigration Judges Mackey and Deans in Nder006 the matter
that they identified as an error of law on the padf
Immigration Judge Buckwell and which they thougheeded further
consideration was that the Immigration Judge hadnmaale adequate findings
or expressed adequate reasons in respect of th&bitibs of internal
relocation; and in particular that no assessmedtiden made of the potential
risk to Mr Y should he continue his political agtigs in whatever area it was
to which he was relocated. They ordered recoraiaer on that point. They
also considered that the Immigration Judge hadnaate sufficient findings in
respect of the risk to the appellant of mistreatinierhis home area, though |
am bound to point out that Immigration Judge Budkwees in fact seem to
have made a finding in paragraph 45 to that effethey then said this in
paragraph 15:

“In our view further evidence is required to coresid
the risk to the Appellant on return and, in patacu
the implications for the Appellant of the dissoduti

of DEHAP. We consider that the positive
credibility findings made by the Immigration Judge
as to the Appellant’s past mistreatment shoulddstan
as we find no error in respect of the
Immigration Judge’s findings on this matter.”

Further evidence was therefore envisaged.

. In order to explain one aspect of that further emk (that is to say, the
reference to the dissolution of DEHAP) we were tiotam the bar, and this is
a matter that will have to be borne in mind wheis thatter is reconsidered,
that the implication of that was that it was suggeéshat DEHAP had been
dissolved by the Turkish authorities because it badn identified as being
associated with the PKK. To that end, or in thamtext, further country
information was put forward by Mr Y’s solicitors, hich is contained in
bundle C which is before us and which we were tolds before the
Immigration Judge on reconsideration. Apart frdvattthe Secretary of State,
as we understand it, put in no further evidencer YMsubmitted a further
statement and gave evidence consistently with itthat reconsideration
hearing. That statement was dated 27 June lastapela put shortly, said that
he had been informed by his parents that sinceatiddit Turkey soldiers had
come to the house looking for him. A certain antoah circumstantial
evidence was given in paragraph 4 of the statenmestipport of that. That
statement was no doubt put forward in the light of
Immigration Judge Buckwell’'s observation that hel Imat received any such
evidence of events post-leaving Turkey, which heuldichave expected to
find.

. In the light of that position the matter came facansideration before
Immigration Judge Miller. He had to be guided bg bbservations of this
court in_ DK (Serbia)n what was in this case, if | may so describa ipartial



not a complete reconsideration. At paragraph 22higf judgment in
DK (Serbia)Latham LJ said this:

“...The right approach, in my view, to the directions
which should be considered by the immigration
judge ordering reconsideration or the Tribunal
carrying out the reconsideration is to assume,
notionally, that the reconsideration will be, or is
being, carried out by the original decision maker.

23. It follows that if there is to be any challertge
the factual findings, or the judgments or conclasio
reached on the facts which are unaffected by the
errors of law that have been identified, that will
only be other than in the most exceptional cases on
the basis of new evidence or new material as to
which the usual principles as to the reception of
such evidence will apply...”

8. Counter to an ill-judged intervention of my owntime course of argument,
Latham LJ was envisaging two sorts of challengeth® original factual
findings. First, whether there is a “most exceml® case; and secondly,
when such findings can be challenged on the bdsmew evidence or new
material. In our case Immigration Judge Miller faeavidence from Mr Y in
the terms of his statement with regard to what hagpened after Mr Y had
left Turkey. Put shortly, Immigration Judge Milldisbelieved everything that
MrY said to him on that point and concluded thHa¢ incorrectness of his
evidence had not been simply an error understaadaider pressure but, as
Immigration Judge Miller put it in his paragraph 2It was thus a deliberate
attempt to deceive.”

9. That in my view should have led Immigration Judgedlevi to find, and
properly to find, that there was simply no evidepnoe way or the other as to
searches for, interventions with, Mr'Y and his fignaifter he had left Turkey.
How then should he have proceeded? What the dinsctof the
reconsideration tribunal required Immigration Jutifjber to do, read in the
light of DK (Serbia)was first of all to accept that the findings ofspa
persecution should stand. The Tribunal orderedews evidence in respect of
that, and therefore no new evidence should be deresi. Secondly, he had to
consider the risk on return in the light of thedmnce that had been before
Immigration Judge Buckwell, plus any new evidenesd also consider
relocation in the light of that new evidence. Whatin fact did was to say
this. In paragraph 22 he said, correctly if | nsay so:

“In considering the Appellant’s case at this stage,
have regard to the fact that 1J Buckwell's
determination forms a starting point and thathat t

first-stage hearing on the 8\ovember 2006, the

tribunal took the view that ‘the positive credibjli



findings made by the Immigration Judge as to the
Appellant's past mistreatment should stand as we
find no error in respect of the Immigration Judge’s
findings on this matter”

But then Immigration Judge Miller went on to saisth

“23 | find it impossible, however, to disregard the
recent evidence of the Appellant, and | have tdloo
at it in the round, together with the evidence \Whic

has been previously given, and the findings which
have been made.”

10.Having explained how he disbelieved what he hach lhelel by Mr Y, to the
extent that he found Mr Y was a person whose ci@gliicould not be relied
on, Immigration Judge Miller then said this at pmegh 25:

“Whether 13 Buckwell, or the Tribunal which heard
the Appellant’s first-stage reconsiderationwould

have been able to reach this view had they seen the
Appellant’'s recent statement and heard his
evidence, | very much doubt”.

11.That led Immigration Judge Miller to say, withotitbeing expressly stated,
and this is the effect of his judgment, that heetgd the appellant’s claim to
have been mistreated when he was in Turkey, songethihat
Immigration Judge Buckwell had accepted. He tleeetlid not go on at all
to reconsider, in the light of the evidence, eitmek on return or the
practicability of relocation more particularly ime context of the current
position with regard to HADEP. That course wasinany view open to the
Immigration Judge. Mr Nawbatt argued that it wager to him to review
what Immigration Judge Buckwell had found becabsedg was new evidence,
one of the situations envisaged by Latham LJ in(B#&rbia) But the new
evidence was simply the evidence of Mr Y that hadrbrejected; it was not
new evidence in the sense that facts had been geddbat showed that what
Immigration Judge Buckwell had found was clearlpmg. All that it showed
was that in the respects upon which Immigratiorgéudiller had heard him
MrY was not a person whose evidence could bedd;diut it is a long leap
from that to say that therefore it necessarily det, and that
Immigration Judge Miller is entitled to find, thahe evidence given to
Immigration Judge Buckwell about previous events wself untrue. That is
underlined by the fact that the reconsideratiobutmal had made a specific
finding, or given a specific ruling, that the finds of
Immigration Judge Buckwell should stand and theesfothe second
reconsideration should have started from that agam granted that neither
of the conditions for going behind those factuatiings posited by Latham LJ
were present.

12.In my view therefore Immigration Judge Miller wasomng to proceed as he
did. As | have said, what he should have done twasccept and start from



Immigration Judge Buckwell's findings as to pastseeution, but then to
consider the position on Mr Y’s return and the mexattf internal relocation in
the light of the evidence that was before him.

13.1t is unfortunate this matter has to be drawn aitagain but | do not think it
is possible for the determination of Immigratiorde Miller to stand. For my
part | would allow this appeal to this extent, thatould discharge the order
of Immigration Judge Miller and order that the raatbe remitted to the
Asylum and Immigration Tribunal to be heard agaynam immigration judge
other than Immigration Judge Miller according te thrections laid down by,
the reconsideration tribunal on 15 November 2006¢ parties have already
been given an opportunity to put in further evideaad | would not allow any
further evidence over and above that to be subtibet | have no doubt that
the immigration judge who hears this matter wilskvito have before him the
oral evidence, and not merely the statement, o¥MWhat view he takes of
it, what view he takes of the other evidence tisaavailable including the
medical evidence and the evidence as to eventsiikey, will be entirely a
matter for him. Other than that | would not giveydurther directions as to
how he should proceed. Those directions have &jrbaen given to him by
the reconsideration tribunal. On those terms Ildi@allow this appeal.

Lord Justice Carnwath:

14.1 agree that the appeal must be allowed to thanéxt| would just add one
comment on the medical evidence. There was in@tb the application a
report from a Dr Seear. That was potentially rafgvto two matters. One
was as evidence of scarring which supported thdicapp's account of ill-
treatment; the other was as evidence that he weeiag from post-traumatic
stress disorder and a major depressive episodenvamg@nt that to return him
would be contrary to his human rights.

15.The Secretary of State dealt with that latter aspethe original decision on
June 2005 at paragraph 28. There was no challengee qualifications of
Dr Seear but it was said that there were adeqaaiéties to deal with any
such psychiatric condition on return.

16.Before the first Immigration Judge the medical ewice was relied on in
support of the case of Iill-treatment (see paraggaph The
Immigration Judge indicated at paragraph 39 thaateepted the report as
being supportive and he accepted Dr Seear’s quatifins. However, at
paragraph 47 he accepted the Secretary of Statese ¢hat there were
adequate medical facilities to deal with any psatiic condition.

17.0n the order for reconsideration there was no ehgi to the medical
evidence, as | read it. It was recorded at papdgrd?2, indeed, that the
representative of the Secretary of State said riiedical evidence had been
properly assessed. | assume that he was pringigakcting his attention
there at the evidence of facilities in Turkey banhatheless there was certainly
no challenge to the evidence supportive of theiegpl's case. When it came
to 13 Miller, however, he at paragraph 23 madeictsins of Dr Seear’s



evidence and qualifications and went as far asydisat he did not regard the
evidence as being impartial and at paragraph 28alek that he felt able to
give Dr Seear’s evidence little weight.

18.For my part it does not seem to me that it was @igpopen to Mr Miller to

reopen the question of the medical evidence. Wes to be made of the
conclusion stated by Dr Seear, insofar as it had ratfevance to the issue
before Judge Miller, was something for him, buseems to me to have been
inappropriate at this stage to reopen the issubefteliability of Dr Seear’s
evidence. That was simply not an issue which wésrédim. For that reason
and the reasons given by Buxton LJI agree thaim#er must go back to the
tribunal.

Lord Justice Lloyd:
19.1 also agree that for the reasons given by Buxtbrihe appeal should be
allowed to the extent that he has stated and | dvaldo agree with the

comments of Carnwath LJ on the medical evidence.

Order: Appeal allowed



