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Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent
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THE ORDERS OF THE COURT ARE:

1. The appeal be dismissed.

2. The Appellant to pay the costs of the First Resient fixed in the sum of $3,131.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

The Appellant claims to be a citizen of Pakistan.

He arrived in Australia on 26 April 2006 and apglito the Department of
Immigration and Multicultural Affairs for a Proteoh (Class XA) Visa on 9 June 2006. A
delegate refused that application on 21 July 2066 an application for review was lodged

with the Refugee Review Tribunal on 17 August 2006.

On 24 November 2006 the Tribunal affirmed the gale’s decision and on
4 December 2007 the Federal Magistrates Court dsadi an application seeking to review
the decision of the TribunaBZJZS v Minister for Immigration & CitizensHg007] FMCA
2003.

The Appellant now appeals to this Court against ttecision of the Federal
Magistrate. He appeared before the Court unrepregemlbeit with the assistance of an

interpreter. Previously filed on his behalf weretign submissions.



The two Grounds of Appeabs set forth in théotice of Appeakre expressed as
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follows (without alteration):

GROUNDS.

1. The Honorable Federal Magistrate erred in cansid that the Refugee Review Tribunal (the
Tribunal) made a jurisdictional error not followitige obligation u/s 424A of the Migration Act
1958 ( the Act). The Federal Magistrate wronglyeagr witht the written submissions provided by
Ms wong in paragraph 16. Because the Court gavep@ortunity to applicant to respond the
documents issue (21) but the Tribunal did not gimg opprtunity to the applicant to respond any
issues. Absence of Tribunal hearing transcript mainbe the reason to reject the genuine claim

(23)

2. The Honorable Federal Magistrate erred in figdhmat the Tribunal denied the applicant natural
justice when the Tribunal did not arrange ‘Pakisfanshto Language Interprator’ and this issue
was rejected only that there was no transcripthef Tribunal hearing before the Court and the
Court wrongly agreed in paragraph 21 with the resant.

NeitherGround of Appeahas been made out and the appeal should be déxiniss

SECTION 424A

The firstGround of Appeaasserts jurisdictional error by reason of a failtor comply
with s 424A of theMigration Act1958(Cth).

Section 424A provides as follows:

Information and invitation given in writing by Trib unal

1)

()

(2A)

Subject to subsections (2A) and (3), the Trddunust:

(@)

(b)

()

give to the applicant, in the way that the Unal considers appropriate in the
circumstances, clear particulars of any informathwat the Tribunal considers would
be the reason, or a part of the reason, for affigrthe decision that is under review;
and

ensure, as far as is reasonably practicab&s,tiie applicant understands why it is
relevant to the review, and the consequences lediitg relied on in affirming the
decision that is under review; and

invite the applicant to comment on or respand.t

The information and invitation must be giverthe applicant:

(@)
(b)

except where paragraph (b) applies—by one efrifethods specified in section
441A; or

if the applicant is in immigration detention—k®y method prescribed for the
purposes of giving documents to such a person.

The Tribunal is not obliged under this sectitingive particulars of information to an
applicant, nor invite the applicant to comment anr@spond to the information, if the
Tribunal gives clear particulars of the informationthe applicant, and invites the applicant
to comment on or respond to the information, ursgetion 424AA.
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(3)  This section does not apply to information:

(a) thatis not specifically about the applicanbaother person and is just about a class
of persons of which the applicant or other persom member; or

(b) that the applicant gave for the purpose ofagylication for review ; or

(ba) that the applicant gave during the process ldth to the decision that is under
review, other than such information that was predidrally by the applicant to the
Department; or

(c) thatis non disclosable information.

The first Ground of Appealas set forth in theéNotice of Appealis difficult to
understand. Paragraphs [16], [21] and [23] of tlkeeddrfal Magistrates Court’s reasons (as
referred to in the firsGround of Appealprovide as follows:

[16] | agree with the written submissions providgdMs Wong that the items identified in the

amended application and supported by his writtdomsssions do not identify any jurisdictional
error in respect of s 424A.

[21] This put the applicant on notice that the geaness of the documents was in issue. He was
given the opportunity to respond to this issuemtyuthe hearing or in written submissions after the
hearing. The applicant failed to do so.

[23] In respect of the fourth issue, the Tribursalinder no obligation to provide the applicant with
more specific reasons why a document may cartg liteight, when it has already alerted him to
its concerns. This is particularly significant whigne applicant is unable to provide originals but
relies on copies. Ms Wong submits that in the abserf a transcript of the Tribunal hearing, it is
not possible to demonstrate that the Tribunal daitealert the applicant of its concerns regarding
the absence of original documents. | agree andpatice submission that the Tribunal reached its
conclusion in conformity with its obligations undeivision 4 of Part 7 of the Migration Act and
that particulars (i)-(vii) of ground one do not idiéy any jurisdictional error.

The firstGround of Appeals made even more difficult to understand wheprezice
is made to the written submissions as filed byAbpellant. Those written submissions, it is

considered, are best characterised as raising tbrgentions, namely:
) a failure to ‘accept particular evidence or claims being advanced &ailure
to make any 6bservatiofi in respect of a particular document;
(i) a failure to make investigations about par@&umatters; and

(i) a failure to provide reasons.
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Left to one side is any question as to how suchertdions fall within either s 424A or the
first Ground of Appealas presently drafted. There is some correlatianvden the first
Ground of Appeaand the written submissions such that the argusrsanight to be advanced
by the Appellant may at least in part be discer@minsel for the Respondent Minister quite
properly did not oppose any of the issues raisedheywritten submissions, or by the

submissions made orally, being entertained byGloigrt.

But none of those arguments, it is considerede lzeny substance.

As was correctly concluded by the Federal Madissr&ourt, there is no obligation
upon an administrative tribunal, and no obligatiomposed upon the Refugee Review
Tribunal, to refer to each piece of evidence plabedore it for consideration and no
obligation to either explain why it accepts or otgeparticular evidence. An administrative
tribunal is thus not normally required to state tvbaidence is accepted, rejected or taken
into account with respect to findings of fact:@fly v Repatriation Commissiga002] FCA
525, 74 ALD 617. An administrative tribunal is mequired to give a subset of reasofas
to] why it accepted or rejected individual pieces dtlemncé: cf Chief Executive Officer of
Customs v ICB Medical Distributors Pty Li2D07] FCA 1538 at [44], 97 ALD 746 at 755.

Nor is there any obligation imposed upon the Tm#duto inform an applicant as to
whether it proposes to accept or reject individilalms or pieces of evidence and, in effect,
inform an applicant as to itsnental processes befdjig reaches a final decisionSZBEL v
Minister for Immigration and Multicultural and Ingenous Affaird2006] HCA 63 at [48],
228 CLR 152 at 166.

The first of the three contentions is thus rejgcte

Insofar as the second contention is concerneahait be accepted that the Tribunal
carries out anihquisitorial process SZJBA v Minister for Immigration and Citizenship
[2007] FCA 1592 at [53], 164 FCR 14 at 27-8. Allsbihere observed:

[53] ... the obligation of the Tribunal to give a fead meaningful invitation to comment carried
with it the obligation to take reasonably open agglular administrative procedural steps to permit
or facilitate fulfilment of the real and meaningfuhture of the invitation, where not to take such
steps would undermine or subvert the meaningfulr@sshe reality of the invitation. That
obligation involves such mundane things as opelattgrs, reading them once opened and taking
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at least basic simple steps that would be takeany well-run commercial, professional or

governmental office, conformable with the recogmitiof the importance of the response to the
invitation to the rights of the applicant and theview process contained within Pt 7 of the
Migration Act This does not rest on some posited duty of iquiris not engaging in steps that

require for their enforcement some express statygower. ...

[57] These conclusions can be fortified by the ggttion, so often stated, that the Tribunal is
engaged in an inquisitorial process...

[58] This inquisitorial function has become relevana number of contexts. Wpplicant S217
CLR 387 at [76] McHugh J said:

If the Tribunal had considered the issue that is \emgally required to consider, it

was open to the Tribunal to investigate whethehsu@erception existed, whether
within the Afghan society or some section of it,alnjectively. Indeed, arguably in

the context of its inquisitorial process, the Triabhad a duty to seek evidence
concerning this vital matter.

See also:Re Minister for Immigration and Multicultural Affa; Ex parte Applicant
S 154/2002003] HCA 60 at [58], 201 ALR 437 at 450-inister for Immigration and
Multicultural and Indigenous Affairs v SGLB004] HCA 32 at [73], 207 ALR 12 at 30-3.

A general answer may be provided to the alleghdy’to investigate even though
the Tribunal performs anirfquisitorial functiori, the primary responsibility nevertheless
remains upon an applicant appearing before it ésgmt such evidence and to advance such
submissions as are considered relevant to his sldtris no part of the task of the Tribunal to
make out an applicant’s case for him:kgba v West(1985) 159 CLR 550. Mason J there
observed at 587:
... The applicant is entitled to support his applmatby such information and material as he

thinks appropriate and he cannot complain if thiauities reject his application because they do
not accept, without further notice to him, whatthes forward. ...

And in Abebe v Commonwealf1999) 197 CLR 510 at 576, Gummow and Hayne JJ
concluded that the Refugee Review Tribunal wasimdite position of a contradictor. Their
Honours held that it was:

... for the applicant to advance whatever evidencargument she wishes to advance in support of
her contention that she has a well-founded feapearkecution for a Convention reason. The
tribunal must then decide whether that claim is enauwk.

See alsoBrehoi v Attorney-General of the Commonwef000] FCA 1747 at [35] per Hely

J. The legislative requirement is that an invitatimust be extended to an applicam “
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appear before the Tribunal to give evidence ands@né arguments relating to the issues
arising in relation to the decision under reviewMigration Act s 425(1). This right is
“clearly an important and central righin the review system established by Part 7 of the
Migration Act Liu v Minister for Immigration and Multicultural Adirs [2001] FCA 1362 at
[44], 113 FCR 541 at 55Amankwah v Minister for Immigration and Multicul&rAffairs
[1999] FCA 1162 at [13], 91 FCR 248 at 251. And d¢iigation imposed upon the Tribunal
is an obligation to give aréal and meaningful invitation to commé&n$ZJBA v Minister for
Immigration and Citizenshif2007] FCA 1592 at [53], 164 FCR 14 at 27-8 pesafi J.

Such an opportunity was indeed extended to the Agpellant in the current
proceedings. TheRRT Hearing Recorddiscloses that the hearing extended to him took
about two hours. Of perhaps even greater import#ree the mere allocation of time is the
fact that the reasons for decision of the Tribueabrd in considerable detail the questions
asked of the now Appellant. There is no basis famctuding that he was not given the
opportunity envisaged by s 425(1) of the 1958 Axt a meaningful opportunity to make out

his claims.

Notwithstanding the invitation extended to himgahe fact that the now Appellant
attended the hearing before the Tribunal, the @mritsubmissions filed by the Appellant
nevertheless asserted a duty to makeimwestigationregarding student membershignd a
duty to investigate aspeech delivered by him. There are at least two furtheswers to

these more specific contentions, namely:

(i) although the Tribunal performs amnguisitorial functiori, that function does not

impose any such duty to make investigations okthd envisaged by the Appellant;

and, in any event:
(i) the Tribunal did undertake adequate inquit@snake the findings it did.

There is no unqualified duty imposed upon the Umdd to make all such inquiries or
to undertake all such investigations as a party mep to be undertaken: ®flinister for
Immigration and Multicultural and Indigenous Affaiv SGLE2004] HCA 32 at [42]-[43],
207 ALR 12 at 21-2 per Gummow and Hayne JJ. See &8ZEEU v Minister for
Immigration & Citizenshi2008] FCA 269 at [44].
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Nor can criticism be directed at the Tribunal iforfact failing to pursue the claims of
the now Appellant and to make such inquiries asiisidered appropriate. Thus, and by way
of example, the Appellant’s contention that thebtinal failed to undertake an investigation
of his membership of thePeople’s Student Federatiomay be rejected on the facts. The
Tribunal did consider his claims in this regard &ad an adequate basis upon which it could
reach the conclusions that it did. Such inquiriegngestigations as were necessary in order
for this claim to be resolved were undertaken.his tegard the Tribunal’s reasons state in

part as follows:

The applicant provided translations of documen}sédting out membership details of the PPP for
himself and his brother; 2 letters from the Presidef the Swat District PPPP, a copy of a
membership card of the PSF (People’s Student Feodeyaand a letter from Tanzeen
Nawjawanan. These documents were all provided ppat the applicant’s claim that he was a
member and office holder of the PPPP (or PPP). édrihg the applicant also provided 2
laminated membership cards which purported to ieeis by the PPP.

| do not accept that the applicant was ever a membe®ffice bearer of the Pakistan People’s
Party (PPPP or any other faction) between 1996 206 despite the documents given to the
Tribunal to support his claims of party membership put to the applicant at hearing, the country
information indicates that it is relatively easydbtain all manner of false documents in Pakistan
and whilst this alone does not cause me to condiodethe documents have been fabricated |
have given these documents no weight as | do reatpathat the applicant is or was a member of
the PPP for the reasons set out above.

| do not accept that whilst the applicant was dtost or college that he was a member of the
People’s Student Federation and that he had aldestationship with a member of the Islami
Jamiati Talba (1JT) which was the student factibthe Jamaat Islami (JI). ...

In the circumstances of the present proceedings, second contention of the

Appellant that the Tribunal failed to undertakestanvestigations is therefore rejected.

The failure to providedny good reasdnis expressed by the third contention to have
been a failure to provide reasongtty it did not accept the relationshi@But this contention
must also be rejected. The explanation providedtHgy Tribunal more than adequately
explains the basis upon which it proceeded. Théuhal's reasons thus state in part as
follows:

| do not accept that the applicant had a relatignelith a girl from his village and that as a resul
of this relationship he was accused of the crim&iofa” (extra marital sexual relationship) or that
he was in breach of the customary tribal laws sfdrea. | find the evidence given that he had such
a relationship and was accused of an extra maaelationship highly implausible. When asked to
give evidence about the circumstances which resuite the accusation the applicant was
ambivalent and his evidence was contradictory ankidd the type of detail | would have expected
from a person who had personally experienced tleatsvhe had outlined. He spoke of the events
in an impersonal and detached manner and did neteyiidence of what he observed, heard and
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said when speaking about these events. He appparpltxed when | asked him whether he was
curious as to what had happened to the girl wittorwhthe had a relationship after he left the
village. He appeared evasive when he discussedadbsibility that she had been killed. He then
stated that he did not know what had happenedntbémause he was a long way from the village.
The applicant had given evidence earlier in theihgahat his family still lived in the village and
he had also recently received a number of othersitef evidence to support his application. | do
not accept that if he and a girlfriend had beerused of “zina” that he would not have made
enquiries as to whether his girlfriend had comang harm following his departure.

The third contention is therefore also rejected.

DENIAL OF NATURAL JUSTICE?

The secondsround of Appeataises an alleged denial of procedural fairness teai
have arisen by reason of the failure of the Tribuoaarrange a Pakistani Pushto language

interpreter.

A response provided by the now Appellant on 6 &aper 2006 to aHearing
Invitation” issued by the Tribunal stated that he did nePashto language interpreter.

The Tribunal’s reasons for decision include tH®fing statement:

The applicant appeared at a hearing before thaiiaibon 9 November 2006 to give evidence and
present arguments. He was assisted at hearing inyesipreter of the Pashto language.

The Tribunal’s reasons previously stated:

The applicant ... is 28 years of age, speaks Pakhthy and English and is of Pashtun ethnicity
and is a Muslim. ...

The factual proposition asserted in the sec@rdund of Appeal namely that a
Pakistani Pushto language interpreter was not gealiis not made out. No more is known
in the present proceedings other than that anpratr was provided. The argument as
developed orally by the Appellant was that thers walifference as between an Afghani and
a Pakistani Pushto interpreter. It was contended ttie difference was of significance as

there was a difference between the way in whegdntfe wordswere interpreted.

It should perhaps further be noted that it hasl@ssumed that the Appellant wished
to contend by this secomdround of Appeathat the asserted denial of an interpreter has

deprived him of an effective opportunity to appbeafore the Tribunal and to give evidence
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and present arguments. Section 425(1) ofMigration Act1958(Cth) provides for such an

opportunity. That sub-section provides as follows:

The Tribunal must invite the applicant to appedoteethe Tribunal to give evidence and present
arguments relating to the issues arising in retatiothe decision under review.

The invitation to attend an oral hearingidst not be a hollow shell or an empty
gesturé: Mazhar v Minister for Immigration and Multiculturaffairs [2000] FCA 1759 at
[31], 183 ALR 188 at 194-5.

The importance of the role potentially to be pthy®y a competent interpreter in
ensuring the effectiveness of such a hearing has becognised in both the legislation and
prior decisions of this Court. Section 427(7) of 1958 Act thus provides:

If a person appearing before the Tribunal to gividence is not proficient in English, the Tribunal
may direct that communication with that person wgiris or her appearance proceed through an
interpreter.

The sub-section, it is noted, confers a discretion.

Prior decisions of this Court also recognise Hrateffective opportunity to be heard
may require the provision of an interpreterMazhar, Goldberg J went on to observe:
[31] ... If an invitation to appear is extended to applicant, where the tribunal knows that an
interpreter is required, the obligation to extehd tnvitation will not be satisfied if the tribunal
provides an interpreter whose interpretation ihghat the applicant is unable adequately to give

evidence and present argument to the tribunahdf situation arises the tribunal will not have
fulfilled its obligation under s 425(1).

Absent an interpreter, the Tribunal may be unablafford an effective opportunity to a non-
English speaking applicant to give evidence and Thbunal, it has been said, lacks
jurisdiction to continue the hearing unless anrpreter is providedPerera v Minister for
Immigration and Multicultural Affair§1999] FCA 507 at [21], 92 FCR 6 at 17 per Kenny J

Other decisions have also recognised that a mgiamiopportunity to give evidence
and present arguments, in the case of a personswiai fluent in the English language, will
only be afforded if an interpreter is present andsievident that, subject to reasonably
accurate interpretation, that which an applicarghes to convey to the Tribunal and that

which the Tribunal wishes to convey to an applidarfairly interpretedSZGYM v Minister



33

34

-10 -

for Immigration & Citizenshif2007] FCA 1923 at [27]. An inadequate translatgamvice
may deprive a party of an effective opportunitypt@sent his case where the standard of
interpretation at the Tribunal hearing is so inadeq that the appellant is effectively
prevented from giving evidence at the Tribun®284 v Minister for Immigration &
Multicultural Affairs[2001] FCA 1788;Tobasi v Minister for Immigration and Multicultural
Affairs[2002] FCA 1050, 122 FCR 322Zppellant P119/2002 v Minister for Immigration &
Multicultural & Indigenous Affairg2003] FCAFC 230.

Even if the Appellant could overcome the initidifidulty encountered by reason of
an interpreter in fact being made available, andnei there is a relevant difference as
between an Afghani and a Pakistani Pushto intepréte nevertheless faces two further

difficulties, namely:

(1) an absence of any indication that any deficieim the translation facilities in
fact provided before the Tribunal deprived him of @portunity to present his case;
and

(i) the fact that any deficiency in the provisiaf translation facilities in the
Pushto language does not address the Appellantis/db speak English, as noted by
the Tribunal.

The onus in judicial review proceedings remainsru@io applicant to make out the ground of
review upon which he wishes to proceed: YAAD v Minister for Immigration &
Multicultural & Indigenous Affaird2005] FCAFC 117 at [45] per Hill, Sundberg andrgt
JJ. That onus was not discharged before the Fedéagistrates Court in the present
proceedings and no appellable error is exposedo ahe manner in which the Federal
Magistrate proceeded.

In the present proceedings there is thus no hg&a which it can be concluded that
there has been any denial of procedural fairnedsharbasis upon which it can be concluded
that the Appellant has been deprived of an effeabpportunity to present his case before the
Tribunal. No instance has been given of the assistan fact provided to the now Appellant
by the interpreter being in any way deficient axdequate. No question arises in the present

proceedings of any consideration having to be gteewhether a requirement to provide an
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interpreter is to be constrained by reference ty &ameasonableness requireméntcf
Attorney-General v Udompyg005] 3 NZLR 204 at 225.

The secon@round of Appealls also rejected.

A discrete submission made orally by the Appelnthe hearing of the appeal was
that the provision of the interpreter in fact pieedl was madeiritentionally’ so as to deprive
the Appellant of an opportunity to be heard. Thbrsission was understood to be that the
Tribunal was biased. It was not a submission ade@hefore the Federal Magistrates Court.
That submission is, however, without substanceisinejected. There is no basis upon which
a “fair-minded and informed person might reasonablprapend that th¢Tribunal] might
not bring or have brought an impartial mind to beam the decisichby reason of the
interpreter in fact provided to the now Appellacit:NADH v Minister for Immigration and
Multicultural and Indigenous Affair§2004] FCAFC 328 at [14], 214 ALR 264 at 268
reasonable apprehension of bias, it has been saist, be firmly establishetl Re JRL. Ex
parte CJL(1986) 161 CLR 342 at 352. Nothing in the preg@oteedings even approaches

such a basis being established.

An Affidavit was filed on behalf of the Respondent Ministerkseg a fixed costs
order in the sum of $3,131 in the event that th@eapwas dismissed. There is no reason to

guestion that quantification.

ORDERS

The orders of the court are:

1. The appeal be dismissed.

2. The Appellant to pay the costs of the First Resient fixed in the sum of $3,131.

| certify that the preceding thirty-
eight (38) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Flick.
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