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s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Turkagyplied to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958as this information
may identify the applicant] December 2011.

The delegate refused to grant the visa [in] May2@hd the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal on 19 Deeer2012 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an interpreter
in the Turkish and English languages.

The applicant was represented in relation to thiveby his registered migration agent.
Protection visa application

The applicant was born on [date deleted: s.431é2)Y,is an ethnic Turk and Muslim. He
arrived in Australia as a student.

The applicant claims to be a homosexual.

The applicant claims that he was beaten by a ocelggteacher, and that he sustained injuries
as a result. He further claimed to have been #ssloy teachers and fellow students whilst
at school for reasons of his sexual orientation.
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The applicant claimed to have been sacked fronohigfter his boss found out he is gay.
His friend [Mr A] was severely beaten and threatewéh death for having sexual relations
with the applicant. [Mr A] was also sacked froms jab.

The applicant claimed to have been beaten by theifanany times.

The applicant’s evidence is that homosexuals agenex from military service if they prove
that they are gay, but that he concealed his sexiaitation and undertook military service
to avoid discrimination in future, as if he dis@dshis sexual orientation in relation to
obtaining an exemption from military service, tti@s would follow him for his entire
lifetime in Turkey.

The applicant feared ostracism from the commuiityfamily, friends and future employers.

The applicant claimed to be beaten and to haveadfinjuries to his arm when assaulted by
a commander when his sexual orientation with anmatblelier was discovered. The applicant
claimed to have attempted suicide by taking andonss of medication The applicant and his
friend were threatened with expulsion from militagrvice and threatened with a “pink
discharge” from military service for being gay. elapplicant further claimed he faced
harassment from other soldiers.

The applicant was beaten by his father when hadéebthe applicant’s sexual orientation,
and the applicant moved in with his friend [Mr A].

In [2010], the applicant and [Mr A] were beatenHwntel security in [City 1] for displaying
affection to each other.

The applicant claimed to have been ostracised agthded by teachers, classmates, friends
and relatives because of his sexual orientation.

Statement in support of protection visa application

The applicant claimed that he fears mistreatmedtdiscrimination for reasons of his sexual
orientation. He claimed to have been raised mdical fundamentalist and nationalist social
environment. He as a child was required to att@achnic school. His family were of a
farming background.

The applicant claimed that at school he played witls and liked girl's toys. He was called
names and made fun of by other children. The egplis father was dismayed by the
applicant’s effeminate behaviour as they lived snall village, and as a result the applicant
was sent to study the Quran and faced abuse aratisst when so doing.

The applicant claimed that he was beaten by hiefahany times and that he was subjected
to verbal abuse. His father sent him to a boysrimg school in order to attempt to alter the
applicant’s behaviour.

In [the 1990s], the applicant started middle schat# felt lonely and claimed to be
ostracised, and that he spent holidays in Istawitbl his family. The applicant claimed that
it was at this time his sexual feelings developed that he became attracted to boys.

The applicant disclosed his sexuality to [Mr B]dahe two had sex together, and had sexual
relations with other boys as well. The applicdatned that he was caught having sex in the
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shower with [Mr B], and that he was assaulted dwad lhe suffered injuries. Other students
were forced to assault the applicant after he dMrdg] were discovered. The applicant
claimed that abuse and ostracism followed. [MeBdled his relationship with the applicant
because of the pressure, and the applicant claioleave feared being raped by his teachers.

The applicant claimed that he was unable to disdhis situation to his family fearing that he
would be disowned. The applicant claimed that almastinued at school, and that he was
even deprived of food. The applicant wanted tageaschools, but was unable to convince
his father to do so.

The applicant ran away to Istanbul, but was cabglitis father and beaten. His father
wanted to send the applicant back to the boardihgd, but the applicant threatened suicide
and was allowed to attend school in Istanbul.

The applicant claimed that his family is very redigs. The applicant’s brother became
involved with the Suleymanci sect in Istanbul. Epplicant refused to join.

The applicant had a sexual relationship with asttee in middle school. The applicant’s
father again wanted to send the applicant to bogrsichool, but the applicant decided to
work instead. He began working in a restaurant tda/¢he end of [the 1990s]. He had some
gay friends, some of whom were cross dressers.

The applicant’s father and brother engaged in specayer activities at home, and asked the
applicant to join in. They were also involved e treligious party Fazilet Partis. Meetings
of the party were held in [location details deleted31(2)]. The applicant was required by
his father to attend meetings.

The applicant later disclosed his sexual orientatiotwo female friends at his workplace.
They began to attend at gay or gay friendly clagether. In [the early 2000s], the applicant
met [Mr A] at a bar, and they began to go out tbget They kept the relationship secret for
two years.

In [2004], the applicant was sacked from his jokewhis sexual orientation was discovered.
[Mr A] was also severely beaten and threatened dethith and sacked from his employment.
The applicant had been fired for public displaysifdéction with his boyfriend and had been
seen kissing [Mr A]. He faced abuse from workmates

The applicant was unemployed. His father forcedapplicant to give religious lessons to
children. He was often beaten if he refused.

The applicant undertook military service. He fellnarassment or being raped. The
applicant’s father forced the applicant to go foniditary service examination. The applicant
did not have the courage to admit his sexual catent in order to be disqualified from
military service. He feared if he did so he wontt be able to find work afterwards.

On [date deleted: s.431(2], the applicant commenuiéthry service. He tried to conceal his
sexual identity. He met [Mr C], and they had auséxelationship in secret. They began to
act more openly about their sexuality towards the @& the applicant’s military service.
They were caught having sexual relations by th@mmander. The applicant was assaulted
and threatened with gang rape. In the processphkcant [had a bone] broken and he was
hospitalised. The applicant and [Mr C] were threatewith discharge. The applicant after
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these events faced discrimination, humiliationpaéabuse and assaults during military
service. The applicant was beaten in front ofisoddduring an assembly and verbally
abused. He was deprived of food, made to cledetspand his mistreatment at the hands of
fellow soldiers deteriorated further, and he fageme serious assaults.

The applicant’s partner [Mr C] was raped. He attegdsuicide.

The applicant and [Mr C] ultimately were discharged sent home. The applicant was
detained until completing military service, beingaharged on [date deleted: s.431(2)],
whilst [Mr C] was transferred .

The applicant had a family religious ceremony whercompleted service to commemorate
the fact that he had become a man. Plans were todithel the applicant a religious woman
to marry from the fundamentalist group the applicafamily belonged to.

The applicant had psychological treatment due $eeRperiences in military service. He
remained in contact with [Mr A], who helped him gejpb.

The applicant was pressured by his father to atpeagers, despite having no interest or
religious beliefs.

The applicant claimed that after the AKP came togran Turkey, fundamentalism has been
on the rise.

The applicant claimed that he was assaulted bfather many times for going out late at
night. He faced pressure to go out and meet girls.

On New Year’s Eve, 2009, the applicant was threstenth serious injury by his father for
being an infidel for wanting to go out for the nigirhe applicant decided to flee and started
to live with [Mr A]. He returned home to tell hisother that he was moving out, but his
mother told him that his father would beat her &l he moved out. The applicant told his
father that he was moving in with [Mr A] in any easnd was assaulted by his father. The
applicant further feared reprisals from his fatbebrother at his workplace, and decided to
stop working there.

The applicant claimed that Suleymanci has strompections with the police and other
authorities.

The applicant remained in contact with his motleretassure her that he was ok. The
applicant told his mother at one point that heaig.g

[In] July 2009, the applicant’s boyfriend callee:thpplicant and told him to leave the house.
His father had learned the reasons of his dismissz004, and [Mr A] was attacked and
beaten and threatened with a pistol. [Mr A] wasked from his job. He was threatened with
death.

The applicant called home and told his father kiesis gay after having had a few drinks.
The applicant was threatened with death and withigogisowned by his father.

The applicant decided to leave Turkey. He obtamedssport in September 2009, and
obtained a visa for Australia [in] October 2009.
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The applicant claimed to be upset to leave [Mr dhind.

The applicant is able to live openly as a gay nmaAustralia. He claimed to still be in
contact with [Mr A], although that relationshipéatnded.

The applicant extended his visa until April 20I#he applicant returned to Turkey [in] 2010,
as [Mr A] insisted on seeing him. He and [Mr A]nedeaten in [City 1] when they
displayed affection to each other. The applicatimed to Australia [in] 2010. In March
2011, the applicant travelled to Thailand to see A}lagain, refusing to return to Turkey
after the experiences on the previous return.

[Mr A] subsequently started a relationship with #res man.

The applicant fears abuse, discrimination and gets® in Turkey, and extreme difficulty in
getting employment. The applicant fears harm atidnds of his family, friends, the
community and in particular fears his father anatheer. The applicant claimed that no
protection is available to him as a homosexual.

The applicant provided statements in support oapdication confirming his sexual
orientation. He has been involved in relationsimp&ustralia.

Departmental interview

At the departmental interview, the applicant exgghdn his claims. He addressed the issue
of his delay in lodging his protection visa applioa indicating that the government had
promised to liberalise the rights of gays in Turkayd that he thought conditions may
improve in Turkey. It was put to the applicantttitavas not illegal to be gay in Turkey, but
he maintained that he faced harm and that pubticepéion of gays was highly negative in
Turkey. He did not respond when confronted byd#legate with the assertion that there is
harassment of gays all around the world. The aaptiwhen it was put to him that Iranian
homosexuals flee to Turkey for refuge indicated tha reality of the situation in Turkey is
quite different. The applicant was confronted relgag his return to Turkey, and maintained
that this was at [Mr A]’s insistence that he retdrio Turkey. The applicant maintained he
could not relocate in Ankara or Istanbul.

Delegate’s decision
The delegate accepted that the applicant is gay.

Relying on country condition information the delegdetermined that the applicant’s fear of
persecution is not well-founded. The delegate dotlvat honour killings of gays are rare in
Turkey.

The delegate noted the applicant’s delay in lodgilsgorotection visa application.

The delegate concluded that had the applicant baeght having sex in a Quranic school he
would have faced more serious harm than a beating.

The delegate found it to be a paradox that thei@gplwould take the risk of being caught
having sex with another soldier while claiming éaf other soldiers.
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Further, the delegate noted that the active padnal sex in homosexual relations are not
considered to be homosexual in Turkey.

The delegate further found that employment rightspsotected by legislation in Turkey.
The Tribunal hearing

The applicant testified that he fears persecutiofiurkey for reasons of his homosexuality.
He fears harm at the hands of his family becauskedf fundamentalist beliefs and family
traditions and because to them, homosexualityhisge sin, and that the family’s honour
would not be restored until he is killed. He kndvwis own family and there is a real and
present risk to his life if he returns to Turkeytlasy will not accept his sexual orientation.
The applicant further fears serious harm from ed¢elnfamily and friends for reasons of his
sexual orientation and that his sexual orientatvonld not be accepted by them. The
applicant also fears serious harm from the locautace. The applicant further fears that he
would not be able to secure employment, as forihimmimpossible to conceal his sexual
identity, and that accordingly he would not be ableemain employed. The applicant
further testified that the Turkish populace doestalerate homosexuality, and that he faces
serious harm as a result. The applicant furtheifiexsthat he fears the police who are
generally religious, and increasing religious fumeatalism in Turkey.

The applicant testified that he has had no contébthis family since his arrival in
Australia, and that he was forced to run away ftbem when they became aware of his
sexual orientation.

The applicant testified in relation to the preparabf his protection visa application and
statement and why corrections to the statemenbbad required. He testified that he
provided a supplementary statement in advanceedfid¢faring to address the conclusions
drawn by the delegate in refusing his application.

The applicant testified that he came to Austrafiaatudent visa, but that his intentions were
to get away from Turkey in fear that he would biéekli by his family. He testified that his
family is fundamentalist and linked to a fundaméstaslamic organisation, and that his
sexual orientation places him at risk of seriousrhat their hand. He further testified that he
did not lodge his protection visa application earlis he had a valid student visa, and that it
was not until he met his partner that he was awaehe could lodge a claim based on his
sexual orientation. It was not until he returnexhf Turkey after visiting his partner at the
time and faced a serious assault that he tooknhedecision to not return to Turkey. He
was questioned closely on both his return to Turkey his delay in lodging his protection
visa application after returning to Australia. Heught that he could live in another city far
from his family safely, but when he travelled torRey to visit his then partner at his
partner’s insistence, that he and his then pasgu#ered a serious assault whilst in an
ostensibly tolerant tourist destination in Turké¥hen his then partner insisted on seeing
him again, the applicant would not return to TurKayt instead insisted on meeting his
partner in Thailand rather than risk further hamTurkey. Further he testified that after the
breakdown of his relationship he was psychologydaitapable of making a logical decision
in relation to his future and related that he hiaelnapted suicide at the time. He put together
all the incidents that he went through, and thexk the decision to lodge his application.

The applicant was questioned extensively on hisaesrientation. His evidence was that he
is gay, that he discovered this at an early age pfiberty, and that he believed at first that he
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was abnormal, and noted that in Turkey, the MinistdHealth views homosexuality as an
illness. The applicant testified that he neverdely attraction towards girls. He related his
first sexual experiences in school. The applitastified as to his activities in the gay
community in Australia, his attendance at [Hoteb8H provision of a detailed description of
its physical layout, security arrangements thésdprcation and other details which was
persuasive as it was presented spontaneously witiesitation. He testified that he was only
at [Hotel 3] once, but prefers going out in [subddbeted: s.431(2)]. He testified that all his
friends know he is gay in Australia. He alsoifest about the fact that he and his partner
prefer to stay home and enjoy each other’'s compafier the hearing, the applicant
provided a letter of support from his partner wbargborate his evidence that he is a gay
man. The applicant further testified that he pcast safe sex to reduce the risk of contracting
the HIV virus.

The applicant recounted his experiences of harfiuikey as a result of his sexual
orientation at Quranic school, the military, expagdupon evidence provided by him at
earlier stages of the application process.

The applicant testified that he cannot live opeadya gay man in Turkey, and that he would
not be able to tolerate concealing his sexual tatean to avoid serious harm in Turkey and
that in effect he is not prepared to live in hidinge cannot and will not keep running away
every day in fear of harm.

The applicant recounted his experiences in Turlsey esult of his sexual orientation. He
provided detailed testimony in relation to his exgeces in school, military service and in
[City 1] rich in corroborating detail.

The applicant testified that the authorities wowndd provide protection to him in Turkey
from the threat of harm to him at the hands of memslof his family.

The applicant was challenged in relation to theahof harm at the hands of his family given
the vast population of Istanbul, and Turkey as alejrand their ability to track him down.

He maintained that as fundamentalists his familyga to all lengths to track him down in
Turkey, that they have links and connections withpolice, and testified that he even fears
that they will find him in Australia. He furtheelated stories of widespread assaults of gays
in Turkey, and police indifference to such attacks.

The applicant was challenged in relation to havetgrned to Turkey to see his then partner,
given the apparent inconsistency between thesensciind a subjective fear of persecution.
The applicant testified that they took extraordynarecautions, meeting in a neutral location,
but that despite this he was the victim of a seriassault at the time.

The applicant was asked to comment on the delegyfbeling that had he been caught
having sex with another boy at a Quranic schodlhkeavould have faced far more serious
harm than a beating. He testified that the schawited to maintain its reputation and more
serious consequences did not follow as the schdaia want the incident to reflect badly
on the school’s reputation.

Country condition information

Country condition information relating to homoselsua Turkey before the Tribunal
indicates as follows:



Despite Turkish law having no explicit provisiomsit discriminate against lesbian, gay,
bisexual, transgender or intersex (LGBTI) indivitiaeferences in the law relating to
morality, protection of the family and unnaturaksal behaviour are variously used as a
basis for abuse and discrimination by Turkish arties. Government ministers and
officials have made various statements vilifyingriosexuality, and the military forbids
homosexuals from service.

A number of LGBTI advocacy groups established oerg years have promoted the need
for the government to address the issue of righdsemuality, although the government
has expressed no desire to incorporate this ingdudare draft constitution.

Ankara

No information was located to suggest that toleeamrcacceptance of gay men in Ankara
differs greatly from the rest of Turkey, althoughessource suggested that due to the
conservative nature of the capital, LGBTI indivithigend to be less visible. However, a
number of gay rights demonstrations have takereglacecent years, largely without
incident.

Gay men being targeted for harm
Government

While various sources suggest that gay men caargeted for harm by Turkish
authorities, limited specific information was loedtto support this. A wide body of
evidence exists indicating that transgender womegarticular are at far greater risk of
harm from authorities than gay men, given the atesen reporting on the latter.
According to Amnesty International, police officefisw all transgender women in public
places as legitimate targets for arrest, harassarehphysical abuse.

Non-state actors

Harm against gay men from non-state actors is \pigesl, and a number of examples
were located of hate crimes and murders being patpd against homosexuals in
Turkey in recent years.

Protection from Turkish police

It is common for LGBTI individuals to not reportta®f violence or to seek assistance
from authorities to offer protection as they bedigliat due to their gender identity or
sexual orientation the authorities will not asii®m. While police have provided
protection to some LGBTI pride parades, police oasps to individual acts of violence
and intimidation is largely thought to be inade@gu#&tnot non-existent

Tolerance or acceptance of gay men in Turkey

Homosexual acts in Turkey have been legal sinc8,1@5has the equal age of consent
for homosexual and heterosexual acts; a law onegeedognition after gender



reassignment treatment was enacted in £d3&spite this, according to the Global Gayz
website, the human rights of lesbian, gay, bisextamhssexual and intersex (LGBTI)
individuals “is one of the most controversial hunmgyts issues in
Turkey...[nJomosexuality is not illegal...[h]Jowever, owg to conservative values
embedded in Muslim-majority Turkish society, homasaity remains a taboo topic in
public discourse® According to Amnesty International, authoritiebast ignore the
rights of lesbian, gay, bisexual and transgendeplge and at worst single them out for
discriminatory treatmert.

The most recent US Department of State (USDOS) huighats report on Turkey states
that “[w]hile the law does not explicitly discrimate against lesbian, gay, bisexual, or
transgender (LGBT) individuals”, non-governmentagamisations (NGOs) working with
LGBT individuals claim that “references in the laglating to ‘the morals of society,’
‘protection of the family,” and ‘unnatural sexuahaviour’ were sometimes used as a
basis for abuse by police and discrimination by leygys”. In 2009 and 2010, several
government ministers and officials variously ddsed homosexuality as “a behaviour
disorder...spreading in a scary way within sociefg well as being “against human
nature, and...should be corrected without targetomgdsexuals”, and as “a biological
disease...that needs to be treatéd”.

Despite widespread criticism for such remarks vt believe these comments are
indicative of what they say is “increasing prejugidiscrimination and violence — even
from police — against homosexuality and transgepdeple...[a] total of 45 gays and
transgender people were killed over three yeaftsasite murders™ In November 2010,
neither the ruling Justice and Development PartgfAnor the main opposition
Republican People’s Party (CHP) expressed a diesaddress LGBTI rights in any
future draft constitution. An AKP spokesperson shat while “the AKP’s stance on
human rights was clear...[it] has not consideredgbee at all”®

While military service is mandatory in Turkey, somihin the armed forces “consider
gays ‘sick’ and therefore ineligible to serve...[fcreen out the gays from the new
recruits, Turkey has a policy of ‘will ask, musli'te According to one openly gay man, a
military psychiatrist demanded explicit photographsrder to exempt the man from

! Bruce-Jones, E, & Itaborahy, L. 208tate-sponsored Homophobia: A world survey of lerivainalising
same-sex sexual acts between consenting athiésnational Lesbian, Gay, Bisexual, Trans aridrsex
Association website, May, p.8, 10, 17

http://old.ilga.org/Statehomophobia/ILGA_State_Sgmmed Homophobia_2011.pdfAccessed 16 September
2011

2 'Global Gayz — Republic of Turkey, Middle Easthflated), Global Gayz website
http://www.globalgayz.com/country/Turkey/TURAccessed 15 September 2011

¥ Amnesty International 201Not an Iliness Nor a Crime: Lesbian, Gay, Bisexarad Transgender People in
Turkey Demand EqualitAmnesty International website, 21 June, p.6
http://www.amnesty.org/en/library/asset/EUR44/001/2/en/aff47406-89e4-43b4-93ed-
ebb6fal07637/eur440012011en.pdhccessed 16 September 2011

* US Department of State 201ountry Reports on Human Rights Practices for 20Turkey 11 April,
Section 6

® ‘Turkey’s gays, transsexuals decry increasing hambia’ 2010, Google News website, soudsgence
France-Presse3 April
http://www.google.com/hostednews/afp/article/ALegMal_smXF4WPvvhaQwkZqoC8ApXg Accessed 20
April 2010

® “Turkey’s ruling, opposition parties dismiss ndedgay rights’ 2010Hurriyet Daily News 2 November
http://www.hurriyetdailynews.com/n.php?n=homosexigthts-is-not-an-issue-for-akp-and-chp-2010-11-02
Accessed 16 September 2011



service. Other homosexuals have reportedly undergaek-long hospital observations
by psychiatrists, and some have had their paratesviewed’

In May 2011, a former Turkish soccer referee acduise Turkish Football Federation of
“passing documents to the media showing he was pbeehirom compulsory military
service because of his sexual orientation, whidiiin led to death threats” The man
claimed that he was forced out of the federatiom y&ars ago due to his homosexuality,
and said that as the issue has attracted widespredid attention, he has since been
unable to find a job, and has received threats.fobiball federation reportedly argued
that “referees must have completed military sereickave been exempted for reasons
unrelated to health” The referee is undertakingtcaction in order to be reinstated by
the federatiof.

In December 2010, the High Board of Radio and Tisiem (RTUK) fined Haberturk TV
for “broadcasting a discussion of homosexualitige Board also warned ATV for
depicting two men in bed together as a couple. Ating to USDOS, the RTUK
president said that “because both programs pres@ot@osexuality as ‘normal’, the
RTUK assessed that they harmed the Turkish fartmlcsire...and constituted a breach
of the society’s national and moral valués”.

According toPink Newsthe European Parliament criticised Turkey forésord on

LGBTI rights, and said that the country must priva it can provide “genuine
protection” to gay people before it can join thedhean Uniort® The Global Gayz
website noted that “the desire of Turkey to joia European Union has forced the
government to grant official recognition to LGBTQis organizations, respect a greater
degree of the freedom of speech and the presamtdartain gay rights legislatiof”.
According toHurriyet Daily News however, in 2008 Turkey refused to sign a Euraopea
Union-led declaration presented at the United Maticalling for all states to “take steps
to stop the criminalization of homosexuality” TBRiINGOs and LGBTI groups called on

the Turkish government to reconsider its decisama while they acknowledged that
homosexuality was ostensibly not a crime in Turkbgy noted that they “were not
defined in the Turkish constitution’s prohibitiohdiscrimination or the social or civil
rights...[w]e are ignored and ignorance is the utrwasience”*? No information was
located regarding the reasons behind Turkey’s attassign the declaration.

Tolerance or acceptance in Ankara
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According to the Turkey Ankara Gay Travel Guidenkara does not have such a
colourful and visible gay life” probably due to tbapital city’s “more official life style”
The guide noted, however, that there are seveyabggay-friendly venues in the city,
despite the claim that several have opened andumeived for undisclosed reasons. The
guide further claims that although some cinem&) bhause and sauna owners welcome
homosexuals to their establishments, most “doikettb be mentioned on gay websites
or guide books”. There are no exclusively gay bathsaunas in Ankara. The guide notes
that gay men should be selective with the peopg theet in cruising areas such as
parks, as “[i]t is always possible to come acrasaes bad guys who want to trap the gay
men in such places®

Gay men being targeted for harm
Government

Limited specific information was located regardthg targeting of gay men for harm by
Turkish authorities. With regard to police violenedarge body of evidence indicates

that transgender women in particular are at faatgrerisk of harm from authorities.
According to Amnesty International, transgender warhave “suffered a long history of
violence by police in custody...in many instancesqgeobfficers view all transgender
women in public places as sex workers and legigntetgets for arrest, harassment and in
some cases physical abudé”.

FINDINGS AND REASONS

The Tribunal, based on the applicant’s passportadinegr documentation on file, accepts that
the applicant is a citizen of Turkey. Accordindlye applicant’s claims were assessed
against Turkey.

The Tribunal finds the applicant to have been dibte withess. He was spontaneous,
forthright, testified without hesitation, and resged to all questions, even those touching on
sensitive personal matters and personal loss appropriate manner and in accord with that
of a witness of truth.

The Tribunal found the applicant’s evidence regagdiis sexual orientation to be credible.
The applicant related coming to the realisation kigeis gay, was open and frank about his
gay relationships, and spoke regarding the linutetiset by public and police attitudes
relating to gays and lesbians in Turkey. His en@ewas in accordance with the
documentary evidence before the Tribunal relatntipé situation of gays in Turkey. He
explained satisfactorily his limited involvementtire gay community, and his evidence
regarding his current relationship was corrobordtgtlis current partner. The Tribunal is
satisfied that the applicant is gay, and thatims&éd integration in the gay community in
Sydney has been by choice, and notes that he hdsdtimself of the freedom available to
him in Sydney as a gay man. He did provide testtion from his current partner who
confirmed the applicant’s sexual orientation. Thig@Unal accepts that the applicant is gay as
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claimed. In relation to the applicant’s returrifiarkey, the Tribunal accepts his explanation
that it was at the insistence of his then parthat he did so, and further notes his evidence in
relation to the harm suffered by him in Turkey bistoccasion. It also notes that he refused
to return to Turkey a second time when his parimg&sted on seeing him, but that the couple
met in Thailand because of the applicant’s feaetirn to Turkey.

The Tribunal further found the applicant’s evidenegarding his personal experiences as a
gay man in Turkey to be credible. It accepts thers made by the applicant regarding the
serious assault against him and his partner beforeal in Australia, and the applicant’s
attempted suicide. The Tribunal further accepas e applicant’s evidence in relation
attitudes of the police and the local populaceelatron to gays in Turkey is in accord with
the country condition information before it. ThabLinal accepts the applicant’s evidence in
relation to his circumstances in Turkey, the thgdtarm from his fundamentalist, and the
local populace for reasons of his sexual orientatibhe Tribunal found compelling the
applicant’s evidence regarding his refusal to cahbes sexual orientation and accepts that
given his own personal history and country condgia Turkey, that there is a real chance
that he would face persecution for reasons ofdéxsial orientation in Turkey. The Tribunal
further accepts that the applicant has faced vedoalts, minor and major assaults, and
general negative attitudes by members of the ljpgpllace prior to his departure from
Turkey.

The Tribunal notes the country condition informatlmefore it in relation to the situation of
gays in Turkey. Given the applicant’s personawinstances, the apparent continued
interest in him by his deceased partner’s familg, lack of protection from the police, and
the attitudes of the police as credibly describgthle applicant in his testimony, and the
country condition information relating to policeopection of gays in Turkey in general noted
above, the Tribunal finds that there is a real ckahat the applicant would face persecution
as a gay man in Turkey and that, given the cowungition information, state protection
would not be available to him.

The Tribunal finds that there is a real chance ttaiapplicant would face persecution in
Turkey were he now to return there for reasongohtembership of a particular social

group, gay men in Turkey. The Tribunal finds ttiet threat of harm to the applicant extends
to the entire territory of Turkey, and that he wbuabt be able to relocate in safety, and that it
is not reasonable under the particular circumstp€éhis applicant for him to relocate

within Turkey.

For all of these reasons, the Tribunal finds thaiegnt to be a Convention refugee.
CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

DECISION



96. The Tribunal remits the matter for reconsideratiotin the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



