FEDERAL COURT OF AUSTRALIA

SZMCD v Minister for Immigration and Citizenship [2 009] FCAFC 46

MIGRATION - interpretation of s 424AA of thdigration Act1958(Cth) — whether failure
on the part of the Refugee Review Tribunal to compith s 424AA once it chooses to
provide oral particulars of information at a reviéwaring constitutes jurisdictional error —
the Tribunal has a discretion whether or not tmke/the provisions of s 424AA — a decision
not to invoke s 424AA or non-compliance with thgueements of that section once invoked
does not amount to jurisdictional erroobkiter dictato the contrary by Driver FM i8ZLTC

v Minister for Immigration and Citizensh[@008] FMCA 384 not followed and disapproved
— whethercountry informationis information within the meaning of s 424AA ceuntry
informationnotinformationwithin s 424AA — in the instant case the Tribunal compliith

s 424AA in any event — the Tribunal was not obliged@onsider thewhat if I'm wrongtest

(as to which sedlinister for Immigration and Multicultural Affairs Rajalingam(1999) 93
FCR 220) — for this reason, error in the applicataf that test would not matter — the
Tribunal’'s conclusions in respect of relocation &van independent and additional basis for
its decision — appeal dismissed

Acts Interpretation Act 190(Cth), s 15AB(1), s 15AB(2)(e)

Migration Act1958(Cth), s 36 and Pt 7, especially ss 411, 422B, 424AA, 424A, 424C,
425, 425A

Migration Legislation Amendment Act (No 1) 19@8h), s 3 of Sch 3 of Pt 1

Migration Amendment (Review Provisions) Act 200th)

SZMCD v Minister for Immigration and Citizensh{p008) 219 FLR 141, [2008] FMCA
1039, affirmed

Craig v State of South Austral{@a995) 184 CLR 163 applied

Minister for Immigration and Multicultural Affairsv Rajalingam (1999) 93 FCR 220
followed

Minister for Immigration and Multicultural and Ingenous Affairs v NAMW{2004) 140 FCR
572 followed

Project Blue Sky Inc v Australian Broadcasting Auity (1998) 194 CLR 355 applied
QAAC of 2004 v Refugee Review TribU2ail05] FCAFC 92 followed

Randhawa v Minister for Immigration, Local Govermnhand Ethnic Affair§1994) 52 FCR
437 applied

SAAP v Minister for Immigratioand Multicultural and Indigenous Affaif@005) 228 CLR
294 applied

SZATV v Minister for Immigration and Citizensi@®07) 233 CLR 18 followed

SZBYR v Minister for Immigration and Citizensk907) 235 ALR 609, (2007) 81 ALJR
1190 applied

SZCBT v Minister for Immigration and MulticulturAffairs [2007] FCA 9 distinguished
SZFDV v Minister for Immigration and Citizenst{#007) 233 CLR 51 followed

SZITH v Minister for Immigration and Citizenship008) 105 ALD 541, [2008] FCA 1866
cited

SZKCQ v Minister for Immigration and Citizenslti#)08) 170 FCR 236 cited



-2-

SZLML v Minister for Immigration and Citizensh009] FCA 83 cited

SZLQD v Minister for Immigration and Citizenshb08] FCA 739 cited

SZLTC v Minister for Immigration and Citizensli®08] FMCA 384, overruled

SZLWI v Minister for Immigration and Citizensig008) 171 FCR 134 cited

SZLXI v Minister for Immigration and Citizenship008) 103 ALD 589, [2008] FCA 1270
cited

SZMAE v Minister for Immigration and Citizensi®08] FCA 1701 cited

SZMMP v Minister for Immigration and Citizensh909] FCA 233 cited

VJAF v Minister for Immigration and Multiculturalna Indigenous Affair§2005] FCAFC
178 followed

WAJW Wiinister for Immigration and Multicultural and Ingenous Affairg2004] FCAFC
330 followed

SZMCD v MINISTER FOR IMMIGRATION AND CITIZENSHIP an d REFUGEE
REVIEW TRIBUNAL
NSD 1292 of 2008

MOORE, TRACEY AND FOSTER JJ
15 APRIL 2009
SYDNEY



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 1292 of 2008

ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: SZMCD
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: MOORE, TRACEY AND FOSTER JJ
DATE OF ORDER: 15 APRIL 2009
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant pay the first respondent’s codtsamd incidental to the appeal,
excluding any costs incurred after the hearing leé aippeal in relation to the
contention made by the first respondent concerrimg appropriate principles
governing the weight and status to be accordedetisbns of single judges of this

Court exercising its appellate jurisdiction.

3. The first respondent pay the appellant’'s coetsurred in respect of the further
Written Submissions filed on behalf of the appdllan 24 November 2008, after the

hearing of the appeal.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingrfaétdaw Search on the Court’s website.






IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 1292 of 2008

ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: SZMCD
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: MOORE, TRACEY AND FOSTER JJ
DATE: 15 APRIL 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT
MOORE J

| have had the advantage of reading the reasonadgment of Tracey and Foster JJ
in draft form. | gratefully adopt their Honourstc@unt of the background, relevant
legislation and authorities, the issues and thenssdons of the parties. | agree with the
orders their Honours propose (including the ordetoacosts) and their reasoning concerning
grounds of appeal five, six and seven. | woule lik briefly explain why | agree that the
Tribunal did not fall into jurisdictional error hiang regard to the procedures embodied in
s 424AA of theMigration Act 1958 Cth).

It cannot be doubted that s 424AA and s 424A atended to be complementary.
This is obvious from the legislative history anck tterms of both sections. The former
section, if complied with, relieves the Tribunaltbe duty imposed by the latter. The only
possible point of uncertainty about the operatibmthe two sections, at least as revealed Iin
these proceedings, is whether a possibly impeldatiunnecessary attempt to comply with

the former might somehow give rise to jurisdictibeaor, irrespective of the fact that the
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circumstances did not create a duty to comply whith latter. | say unnecessary because in
the present case the contentious information wasiritty information” comprehended
by s 424A(3)(a) of the Act (that is, informatiorathwas not specifically about the applicant
or another person and was just about a class ebpsof which the applicant or other person
is a member). Accordingly, there was no duty unsld24A to give particulars of that
information. As there was no duty under that sectit was unnecessary for the Tribunal to
seek to avoid (as it is entitled to do) the perfance of the duty by seeking to act in the way
contemplated by s 424AA if this is what it was mdeng to do. Any non-compliance
with s 424AA in circumstances where there was ny dtherwise imposed by s 424A, is, in
my opinion, of no legal consequence. Where thermniimperfect attempt to give effect to
s 424AA the result merely is that the exemptioredt in s 424A(2A) is not engaged.
However, there can be no non-engagement of thaestibn in circumstances such as the
present given that s 424A does not, in any eveglya If there is no obligation to provide
particulars under s 424A, then s 424A(2A) has midfiof operation having regard to the
opening words of that subsection, which presupptisesexistence of such an obligation.
Section 424AA is, in my opinion, clearly not inteatito create a duty to take particular steps
independently of the existence of a duty under4/2n a case such as the present it cannot

be said that the Tribunal failed to perform a dimgt might give rise to jurisdictional error.

Given the conclusions | have just expressed, ithappropriate to engage in a
discussion about whether, in this case, the Triboomplied, in fact, with the requirements
of s 424AA when, in law, it did not have to do so.

| certify that the preceding three (3)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Moore.

Associate:

Dated: 9 April 2009
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 1292 of 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZMCD
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: MOORE, TRACEY AND FOSTER JJ
DATE: 15 APRIL 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT

TRACEY AND FOSTER JJ

INTRODUCTION

This is an appeal from a decision of a Federal iMesge given on 28 July 2008
(SZMCD v Minister for Immigration and Citizenship008) 219 FLR 141, [2008] FMCA
1039). Before the Federal Magistrate, the appebBanght judicial review of a decision of
the Refugee Review Tribunahg Tribunal) which was dated 22 February 2008 and which
was handed down on 4 March 2008. The Tribunaldfidned a decision of a delegate of
the Minister for Immigration and Citizenshifh€ delegaté to refuse to grant a Protection

(Class XA) visa to the appellant.

In this Court, the appellant claims a declaratlwat the Tribunal’s decision was made
in excess of jurisdiction and was invalid. He atkmms writs of certiorari, prohibition and
mandamus in order to have the Tribunal’s decisinashed and the matter remitted to the

Tribunal to be decided according to law.
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The appellant is a national of Pakistan. The Hgpte arrived in Australia on
27 August 2007 when the ship upon which he was eyepl docked at the port of Adelaide.
He had been working as a seaman on internatioryalges for more than nine years when he
arrived in Australia in August 2007. He soughtlasyhere on 6 September 2007.

The basis of the appellant’s claim for protectirset out at [3] to [6] of the reasons
for judgment of the Federal Magistratbd Magistrate’s reason}. The appellant asserted
that he had been attacked by religious extremistss home area of Swat in the North West
Frontier Provincetbhe NWFP) of Pakistan after he had refused to accede ta¢nheands of
these extremists. The demands made upon him eatlymning a jihad and removing his
daughters from school. He claimed that he had b#ecked and threatened by members of
the Movement for the Enforcement of Islamic Lawshe NWFP the TNSM). He said that
the TNSM had also targeted him because he wasdamaoy member of the ANP Party and
because of his community work. The events whichevgaiid to constitute persecution of the

appellant allegedly occurred in early 2007.

The appellant’'s application for a protection visas refused by the delegate on
6 November 2007. On 26 November 2007, the appgelaplied to the Tribunal for a review
of the delegate’s decision.

THE TRIBUNAL HEARING

The appellant attended a hearing of the Tribumal2d January 2008 and gave
evidence in the Pashto language with the assistahe@ interpreter. He also gave some
evidence in English. Towards the end of the Trddurearing, the following exchange took
place between the appellant (with the assistantieeahterpreter) and the Tribunal member:

Tribunal Some of the evidence you've given me isomsistent with the
country information on Pakistan. It is importamdal’m going to
explain to you why it is and then | will give youn apportunity to
respond. If | find that the evidence you give meniconsistent with
the country information, it could lead to me forgia view that you
are a not a (indistinct) and this could lead méhto conclusion that
you are not a refugee. If that were the case, therdecision made
by the department would be affirmed and if thatgeays, it means
that you would not be entitled to a protection visad your
application will fail.
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There is a lot of country information on the TNSM.he country
information indicates that there they have a lotirdfuence and
power in the Malakand area. So if you were to l@ing within that
area, then you would still be under their influend¢owever, if you
were to move out of that area, then their powertaed influence is
minimum. So if the TNSM is not influential anywleeglse but in the
North-West Frontier Province it shouldn't be a penb to relocate
somewhere else in Pakistan.

Now, would you like to comment on or respond tat thnd you don’t
have to do that immediately. You can ask for more if you want
to.

Interpreter Which answer?

Tribunal Sorry, I've just given you some informatiovhich is inconsistent
with the evidence you've given and I've explainedyou why that's
important. Now, would you like to make any commentthat or
respond to that? And, again, you don’t have tahdd immediately.
Would you like to respond to that?

Interpreter | can’t say anything now.

Tribunal You can't say anything at all or you casety anything now?
Interpreter I’'m sorry but what should | say in thégiard? | don’t know.

Tribunal I'm trying to be fair to you to give youchance to have your say.

You don’t have to say anything if you don’'t want bat it is an
opportunity for you.

Interpreter That's a (indistinct) proof you mean.

Tribunal No, I've made a comment to you. Do yountwa say anything about
that?

Interpreter No, | don't have anything.

Although not stated explicitly by the Tribunaletiparties accept that, in embarking
upon the above exchange, the Tribunal member thabgh she was exercising the power
afforded to the Tribunal by s 424AA of tiMigration Act 1958 (Cth) (the Act) to provide

oral particulars of certain information to the algo#.

THE TRIBUNAL DECISION

The Tribunal ultimately found that the appellardgsanot a person to whom Australia
owed protection obligations. The Tribunal foundhttihere was no real basis for the
appellant’s claims to fear persecution. The Trddumas therefore satisfied that there was no

real chance that the appellant would be at rigkep$ecution should he return to Pakistan.
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After referring to a number of difficulties witiné evidence which the appellant had
given, the Tribunal found that the appellant’s iaiof persecution lacked credibility and
could not be accepted (the Tribunal’'s reasonslat.§). The Tribunal did not accept that the
appellant had been attacked by the TNSM in 2007edsad claimed. Although the Tribunal
accepted that the appellant might have been anamdmember of the ANP Party, it did not
accept that his membership of that party had reduit his having problems with the TNSM.
Nor did the Tribunal accept that there was a réance of harm to the appellant if he
continued to be an ANP member and continued togngathe same kinds of activities in
which he had engaged in the past.

The Tribunal also went on to consider whethethéf findings made by it which led to
its ultimate conclusion that the appellant did re@tsonably fear persecution for a Convention
reason were incorrect, the appellant would be &blebtain effective state protection in
Pakistan. It concluded that it was not satisfiedt the appellant would be able to access
effective state protection if he continued to residthe NWFP. However, in light of country
information regarding the activities of the TNSMetTribunal concluded that:

there is no real chance that that Maulana Fazaloltais followers would pursue the

location and persecution of an individual outsifiéhe North West Frontier Province

who is of little importance to the overall agendahe TNSM.
(the Tribunal's reasons at p 16.4)

The Tribunal thought that it was very unlikely thhe TNSM would be sufficiently
interested in the appellant to pursue, locate ardgeute him in Karachi or in some other

part of Pakistan not in or near the NWFP.

It also considered whether the appellant's pddiceircumstances would permit
relocation elsewhere in Pakistan. After weighinghie balance the appellant’s occupation as
a seaman, the fact that he had not indicated th&iald had difficulties with any group other
than the TNSM, and the possible risk to the apptifahe were to continue his association
with the ANP Party and to continue his communityrkyahe Tribunal held that it was
satisfied that domestic relocation of the appeltard city such as Karachi was a reasonable

and viable proposition.

Accordingly, the Tribunal refused the appellamplication for a protection visa.
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THE DECISION OF THE FEDERAL MAGISTRATE

In his application for judicial review before thlkederal Magistrate, the appellant
raised two claims in support of his contention tift decision of the delegate should be set

aside and reconsidered. These were that the Hilhaa committed jurisdictional error by:

(1) Not complying with the detailed requirementarid in s 424AA of the Act; and

(2) Making incorrect findings in relation to the pgtlant’'s capacity to relocate within

Pakistan.

In relation to the first claim, the appellant sutted that the exchange between the
appellant and the Tribunal which we have extraete®] above did not amount to the giving
of clear particulars of information which the Trital considered would be the reason, or part
of the reason, for affirming the decision underigev Therefore, it was submitted that the
Tribunal had not complied with the provisions ofZ1AA(a). This was said to constitute

jurisdictional error.

The appellant also argued that the decision of Tndunal was affected by
jurisdictional error in that, having chosen to gteethe appellant adverse information orally
at the hearing before the Tribunal pursuant to4”da) of the Act, the Tribunal had failed
to ensure, as far as was reasonably practicabée, ttle appellant understood why the
information was relevant to the review and had dlted to ensure that the appellant
understood the consequences of the informationgbaiied upon in affirming the decision
under review as required by s 424AA(b)(i).

The information in question was country informati@oncerning the TNSM’s

operations outside the NWFP.

The Tribunal was also said to have breached s Ag#Aiii) by failing to inform the

appellant of his right to seek an adjournment oheotto consider his response.

The appellant also contended before the Federagjidtfate that the Tribunal had

committed jurisdictional error when consideringogtion within Pakistan.
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The Federal Magistrate held that the purportedifaito comply with s 424AA did
not result in jurisdictional error on the part betTribunal. Indeed, in his view, it could not
do so. After considering the structure of the Antd the Explanatory Memorandum which
accompanied the amending legislation which insestéd84AA into Div 4 of Pt 7 of the Act,
his Honour concluded that s 424AA affords to thebdmal a discretion to give oral
particulars of information to an applicant at a rfirea  If it chooses to provide such
particulars, then it must do so in the manner sdtio s 424AA(a) and (b). The only
consequence of a failure to provide adequate pdate in conformity with the requirements
of s 424AA(a) and (b) is that s 424A(2A) will noé kengaged. A failure to comply with
s 424AA does not, of itself, constitute jurisdicted error. The Tribunal’'s obligation to
provide particulars of information in writing in @adance with the requirements of
s 424A(1) continues to subsist. A failure to coymplth s 424AA may or may not mean that
the Tribunal has failed to comply with s 424A(1).

The Federal Magistrate was satisfied that, in phesent case, the Tribunal had
provided the appellant with sufficient opportunity comment on the information provided

orally at the Tribunal hearing.

The Federal Magistrate also held that, even retliiad been a failure to comply with
s 424AA, the Tribunal was not in any event obligegrovide the appellant with particulars
of the information in question under s 424A(1) asvas covered by the exclusionary
provision in s 424A(3)(a) because it was countfgnmation (see the Magistrate’s reasons at
[72]).

His Honour further held that no error arose frdme fTribunal’'s consideration of
relocation within Pakistan. After discussiRandhawa v Minister for Immigration, Local
Government and Ethnic Affaifd994) 52 FCR 437 and other relevant authoritiesthas
issue, the Federal Magistrate concluded at [82] tha

The Tribunal has clearly considered the Applicamiicumstances as they were
before the Tribunal and has given him the oppotyutd raise any other relevant
matter. It is not up to the Tribunal to make thpphcant’s case for himL{u

v Renevier(1989) 91 ALR 39 at 45). There was no evidend®reethe Tribunal
about threats from different fundamentalists orualtbe practicality and safety of
moving the Applicant’s family to another part ofki&an and no obligation on the
Tribunal to ask about these things.
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The Federal Magistrate held that there was nagatitin on the part of the Tribunal to
investigate further any reasons not raised by gpeléant which might have prevented him
from safely relocating within Pakistan. His Hondwld that the Tribunal’s decision on
relocation was logically independent of its primagasons for dismissing the review
application. This was because the Tribunal's erfinding that the appellant’s claims
lacked credibility and should be rejected was tigtnaed by any real doubt on the Tribunal’'s
part.

THE PRESENT APPEAL

In his Notice of Appeal the appellant advancedesayrounds of appeal.

The issues raised by the appellant in his appethi$ Court are substantially the same
as those raised on his behalf before the Federgidilate. They may be considered in three
groups: first, the issues raised in respect ofitkerpretation of s 424AA of the Act and the
application of that section in the circumstanceshefpresent case (Grounds 1 to 4); second,
the issues relevant to the Tribunal’s relocationifngs (Grounds 5 and 6); and, third, those

involved in the Court’s exercise of discretion @spect of relief (Ground 7).

The Grounds Concerning Section 424AA of the Act

Ground 1

First of all, the appellant contended that therled Federal Magistrate erred in law in
holding that, even though the Tribunal had elettedse the method of orally disclosing and
seeking comment on adverse information made availaps 424AA(a) of the Act, a failure
to comply with the obligations set out in s 424AA(hd not constitute jurisdictional error.
The appellant further explained this contentiondoypmitting that the Federal Magistrate
erred:

(@) In holding that the only consequence of elgctouse the procedure in s 424AA(a) in
circumstances where there is a failure to complgh e requirements set out in
s 424AA(b) is that the Tribunal does not acquire firotection afforded to it by
s 424A(2A); and
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(b) In holding that the obligations imposed upoa Tmibunal by s 424AA(b) do not apply

to country information because of the operatios 424A(3)(a).

Ground 2

The appellant also contended that the Federal sttatg erred in fact and in law in
finding that the Tribunal:

(@) Had given the appellant clear particulars efitiformation it considered would be the
reason, or part of the reason, for affirming theislen under review as required by
s 424AA(a); and

(b) Had ensured, as far as was reasonably pralgjdhlat the appellant understood why
the information was relevant to the review and ¢basequences of the information
being relied upon in affirming the decision undezview as required by
s 424AA(b)(i).

The appellant further developed this contentionshbypmitting that what may be
sufficient to constitute clear particulars in a teemn communication for the purposes of
s 424A(1)(a) will usually not be sufficient to caihgte clear particulars in an oral

communication for the purposes of s 424AA(a).

Ground 3

The appellant also contended that the Federal $tatg erred in fact and in law in
finding that the Tribunal had advised the appelldrat he could seek additional time to
comment on, or to respond to, the remarks made Hey Tribunal as required by
s 424AA(b)(iii).

Ground 4

In the alternative to Ground 3, the appellant adgthat the Federal Magistrate erred
in fact and in law in finding that the appellantdhaot asked for an adjournment at the
Tribunal hearing and in failing to consider whetltiee Tribunal had fulfilled its obligation
under s 424AA(b)(iv) to consider whether the appdlireasonably needed additional time to
comment on, or to respond to, the information disetl under s 424AA(a).
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The Tribunal’'s Relocation Findings

Ground 5

The appellant contended that the learned Fedeagjidttate erred in fact in finding
that the Tribunal had considered the informatiofoteeit which was relevant to the question
of whether it would be reasonable to expect theelgmt to relocate to another part of
Pakistan outside the NWFP.

Ground 6

The appellant also contended that the Federal $¢tatg erred in fact and in law by
not finding that the Tribunal had fallen into judistional error by failing to consider whether,
if the appellant were to relocate within Pakista®would continue to behave in a way which

might attract similar persecution from differerataic fundamentalists.

Discretion

Ground 7

The final ground relied upon by the appellant Wesd the Federal Magistrate erred in
the exercise of his discretion when he held thatvoeld have withheld relief from the
appellant in any event because, in his view, thera@se of any discretion in favour of the
appellant would be futile. This ground was ametifiby the further contention that the
Federal Magistrate had erred in fact in findingt tie Tribunal’s relocation findings formed
an independent (rather than a cumulative) basigdatecision to affirm the decision under

review.

THE PARTIES’ SUBMISSIONS
The Appellant’'s Submissions

Ground 1

The submissions made on behalf of the appellasupport of this ground were as

follows:

(@) The Federal Magistrate erred and committedgistional error when he held that:
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If the Tribunal chooses to give oral particularsrdbrmation under s.424AA

but fails to comply with the requirements of s.424B), the consequence is

not that it falls into jurisdictional error. Themrsequence is that s.424A(2A)

is not engaged. That may or may not mean that tiuffal has failed to

comply with s.424A(1).

(the Magistrate’s reasons at [68])
The correct interpretation of the relevant &ty provisions is that, when the
Tribunal elects to embark upon a course of oratlossire at a hearing pursuant to
s 424AA, there are resultant obligations imposednughe Tribunal being those
obligations set out in s 424AA(b)(i), (i), (ii)ra (iv). Failure to satisfy each and
every one of the requirements set out in subpats (iiv) of s 424AA(b) constitutes

jurisdictional error; and

This interpretation flows from an orthodox irgeetation of the plain language of the
relevant provisions. There was no reason to defrarh the plain language,
especially given that it would have been a simpédten for the Parliament to spell
out the interpretation which the Federal Magistyaieeeed upon the provisions yet it
had not done so. This interpretation was also aue@ by reasoning adopted by this
Court when interpreting s 424 of the Act (see, dgample,SZKCQ v Minister for
Immigration and Citizenshig2008) 170 FCR 236) which was said to provide an

appropriate analogy.

Ground 2

Counsel for the appellant submitted that, in moases, the content of oral

communications which will meet the exigencies dR4AA(a) and (b) will be different from

the contents of a communication in writing thatlvidé required to be made pursuant to

s 424A of the Act in relation to the same subjeetiter. Counsel for the appellant further

submitted that, in the circumstances of the precasg:

The Tribunal member’'s statement was concise, cdrated and dense with
information. The appellant clearly expressed himmprehension. Yet the Tribunal
member made no effort to repeat, simplify or explgier] statement or to explore
the reasons for the appellant’s incomprehensiarthe circumstances, the trial judge
erred in finding that the Tribunal complied witls ibbligations to give clear oral
particulars of the information and to ensure tha¢ fappellant understood its
relevance and importance.
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It was ultimately submitted on behalf of the apgoal that a further and simpler
explanation should have been given by the Tribunamber to the appellant when the

appellant’s lack of understanding became apparent.

Ground 3

In support of Ground 3, Counsel for the appell@apeated the submission which he
had made on behalf of the appellant in respect iud 2. For similar reasons, it was
submitted that the content of the statements mgdeebTribunal to the appellant fell short of
advising the appellant that he might seek additibrmae to comment on, or to respond to, the

information.

Ground 4

Ground 4 was advanced in the alternative to Gr&ind

It was submitted on behalf of the appellant that pf the exchange which we have
extracted at [9] above included a request for @mfthl time to comment on, or to respond to,

the information. The portion relied upon was theveer given through the interpreter:

| can’t say anything now.

We were then referred to the exchange which oeduat the Tribunal hearing
subsequent to that remark made by the appellafte fdllowing submissions were then

made:

The appellant’'s confused and non-responsive answershat and subsequent
questions should not be read as a positive disdvofvehe implication from the
appellant’s earlier statement that he might be tbiay something later.

Consequently, the Tribunal was obliged under s 488)iv) to consider whether

the appellant reasonably needed additional tim@itoement on or [to] respond to the
information and, if it considered that he did needh time, to adjourn the review.
There is nothing in the transcript of the hearinguwoy of the other materials before
the Court to indicate that the Tribunal considei®d issue at all. The Tribunal fell
into jurisdictional error and the trial judge ertiedfailing to so find.

Ground 5

In support of this ground, it was submitted ondiebf the appellant:
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@) The principle of relocation will not operatedeny the appellant refugee status if, in
all the circumstances, it would be unreasonablexjgect him to relocate to another
part of PakistanRandhaweb2 FCR 437 at 440-442;

(b) It was incumbent upon the Tribunal to consigdnether it would have been
reasonable for the appellant to relocate to anattesx of Pakistan;

(c) The issue identified in (b) above was nevelasely raised with the appellant;

(d) Various factual matters proven in evidence teefthe Tribunal suggested that it
would not be reasonable to expect the appellantelocate to another area of
Pakistan; and

(e) There is no indication in the Tribunal's reasdhat it ever addressed any of these
concerns and its failure to do so constituted glicisonal error.

Ground 6
Counsel for the appellant submitted that:

€)) The Tribunal had failed to consider whetherdppellant’s unwillingness to obey the
demands of the TNSM would provoke other fundamesttalin other areas of
Pakistan to persecute him for an imputed religimugolitical opinion;

(b) There is no obligation on refugees to modifgitibehaviour to avoid persecution for
a Convention reason on their return to their homentry, whether to their home
region or to a new one;

(c) The Tribunal fell into jurisdictional error ither asking itself the wrong question or
by failing to consider relevant material which swequired to consider; and

(d) In rejecting these arguments, the Federal Miageslikewise committed jurisdictional
error.

Ground 7

In support of this ground, it was submitted on dtlof the appellant that the

Tribunal’'s findings on the issue of relocation aitgl findings on the credibility of the

appellant’s persecution claims were not independsth of the other but rather were

sufficiently connected to found a valid claim thhe whole decision of the Tribunal was
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infected by jurisdictional error if, as was subeittoy the appellant, the findings in respect of

relocation were flawed.

The First Respondent’s Submissions

Grounds1to4

Counsel for the first respondent submitted tha¢ tinly consequence of non-
compliance with the specific requirements of s 4248 that the Tribunal does not get the
benefit of the provisions of s 424A(2A). It washeutted on behalf of the first respondent
that this interpretation of the relevant statutprgvisions was supported by five cases in this
Court, namely:SZLQD v Minister for Immigration and CitizensHg008] FCA 739 at [12];
SZLXI v Minister for Immigration and CitizensH008) 103 ALD 589, [2008] FCA 1270 at
[27]; and SZLWI v Minister for Immigration and Citizenship008) 171 FCR 134 at [19];
SZMAE v Minister for Immigration and CitizensHg@008] FCA 1701 at [23]; an&ZITH
v Minister for Immigration and Citizensh{2008) 105 ALD 541, [2008] FCA 1866 at [56]—
[60]. Each of those cases was decided by a sjudige sitting on appeal from a Federal
Magistrate. The decisions contain the views o¢ fiwdges of this Court. Each authority is

recent. They constitute a consistent body of reaethority.

It was submitted on behalf of the first respondeat the single consequence of non-
compliance with s 424AA on the part of the Tribufal which the first respondent contends
may or may not result in further consequences hgae of the operation of s 424A. This is
because s 424A(1) applies only #aformation as interpreted inSZBYR v Minister for
Immigration and Citizenshig2007) 235 ALR 609, (2007) 81 ALJR 1190 at [17]Hrugi
information which is not excluded from consideratlyy s 424A(3). In the present case, so it
was submitted, it is well established that s 423&(Bexcludes country information from the
requirements of s 424A(1):Minister for Immigration and Multicultural and Ingenous
Affairs v NAMW(2004) 140 FCR 572 at [64]-[74] and at [112]-[138AJW Wlinister for
Immigration and Multicultural and Indigenous Affaif2004] FCAFC 330 at [44]-[46];
QAAC of 2004 v Refugee Review Tribuf2005] FCAFC 92 at [7]-[30]; and/JAF
v Minister for Immigration and Multicultural and tiigenous Affaird2005] FCAFC 178 at
[11]-[16].
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It was submitted that, for the above reasonss itrrelevant whether the Tribunal
actually complied with the requirements of s 424#RAen it raised country information with
the appellant because such information was notinedjuo be the subject of notice in
accordance with s 424A(1) of the Act. Indeed, ¢hemas a question as to whether or not
country information could ever be the subject dR4AA oral communications (because it

was exempt under s 424A(3)(a)).

Counsel for the first respondent also submitteat the interpretation of s 424AA
urged upon the Court by the appellant would leadltsurd results. It would mean that the
Tribunal would be better advised to remain silé@int raise matters with an applicant during
the course of a hearing. In that way, s 422B efAbt would ensure that an applicant had no
cause for complaint. Such an approach would méstyl lead to visa applicants being
denied information and indications from the Triblwaich s 424AA contemplated should be

given to them.

It was also submitted on behalf of the first rexgent that, even if the appellant’s
construction of s 424AA were correct, no breaclthat section occurred in the present case.
The country information which was the subject & #xchange extracted at [9] above does
not meet the test fanformationlaid down inSZBYR235 ALR 609, 81 ALJR 1190 at [17]
as, in its terms, it says nothing about the appelta his claims for protection. Its only
relevance is that it ultimately formed part of ébunal’s reasoning process as to why it was
reasonable for the appellant to relocate. The tfzatt particular information is used by the
Tribunal as part of a reasoning process does nahriet it thereby falls within s 424A(1) or
s 424AA(a). What is required is that the inforroatwould be the reason, or a part of the
reason, for affirming the decision under reviewhafl requirement is not satisfied in the

present case.

Finally, Counsel for the first respondent subnditteat, in any event, the Tribunal
adequately complied with s 424AA in the presenedas the reasons given by the Federal
Magistrate at [70] in his reasons. Counsel for fingt respondent submitted that a fair

reading of the exchange extracted at [9] above@ipphis conclusion.
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Grounds5 and 6

It was submitted on behalf of the first respondtatt, in essence, the appellant’s
argument is that the Tribunal was obliged to comsahd determine objections to relocation
which the appellant himself never raised. Suclagproach would be unworkable and is not

the law. For this reason, Grounds 5 and 6 mulst fai

Ground 7

It was submitted on behalf of the first respondantlation to this ground that a fair
reading of the Tribunal’'s decision does not indécay real doubt on the part of the Tribunal
about its primary conclusions concerning the app€s alleged fear of persecution. If this
be correct, the Tribunal was not obliged to consiether those conclusions may be
wrong: Minister for Immigration and Multicultural Affairg Rajalingam(1999) 93 FCR 220
at [64]-[67]. It was submitted that the Tribunatsnclusions as to relocation were simply
another and further basis for its decision rathantpart of its primary reasoning process. It
was said that the question of relocation was rexdudised for the reason that the Tribunal was
uncertain about the correctness of its primary kmiens. Accordingly, so it was submitted,
the Tribunal’'s conclusions as to relocation werdependent of the Tribunal’s primary
conclusions and relief should properly be withhetddiscretionary grounds even if one of

the first six grounds of appeal were made out.

CONSIDERATION

Ground 1

Part 7 of the Act is headedReview of protection visa decisions. Section 411 of the
Act, which is found in Div 2 of Pt 7 of the Act,quides that a decision to refuse to grant a
protection visa or a decision to cancel such a ggaviewable by the Tribunal. Protection

visas are dealt with in s 36 of the Act.

Division 4 of Pt 7 of the Act contains detailedyisions as to the way in which the

Tribunal is to conduct reviews under Pt 7.

Section 422B, which is the first section appearm®iv 4 of Pt 7, is in the following

terms:
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422B Exhaustive statement of natural justice hearig rule

Q) This Division is taken to be an exhaustiveestant of the requirements of
the natural justice hearing rule in relation to thatters it deals with.

2) Sections 416, 437 and 438 and Division 7A,anfar as they relate to this
Division, are taken to be an exhaustive statemeiiteorequirements of the
natural justice hearing rule in relation to the tesct they deal with.

3) In applying this Division, the Tribunal musttét a way that is fair and just.

Sections 424, 424AA and 424A appear in Div 4 ie tnder in which we have just

listed them and they provide as follows:

424  Tribunal may seek information

Q) In conducting the review, the Tribunal may gety information that it
considers relevant. However, if the Tribunal getshs information, the
Tribunal must have regard to that information irking the decision on the
review.

2) Without limiting subsection (1), the Tribunalasgn invite, either orally
(including by telephone) or in writing, a persorgige information.

3) A written invitation under subsection (2) mbstgiven to the person:

(a) except where paragraph (b) applies—by oneeofitathods specified
in section 441A; or

(b) if the person is in immigration detention—byreethod prescribed
for the purposes of giving documents to such agmers

424AA Information and invitation given orally by Tribunal while applicant
appearing

If an applicant is appearing before the Tribunalawse of an invitation under section
425:

(a) the Tribunal may orally give to the applicariear particulars of any
information that the Tribunal considers would be thason, or a part of the
reason, for affirming the decision that is undeiew; and

(b) if the Tribunal does so—the Tribunal must:

® ensure, as far as is reasonably practicablat the applicant
understands why the information is relevant to ribdew, and the
consequences of the information being relied orafiirming the
decision that is under review; and

(i) orally invite the applicant to comment on oespond to the
information; and

(iii) advise the applicant that he or she may sadHitional time to
comment on or respond to the information; and

(iv) if the applicant seeks additional time to coemhon or respond to
the information—adjourn the review, if the Triburainsiders that
the applicant reasonably needs additional time cmment on or
respond to the information.



60

61

-19 -

424A Information and invitation given in writing by Tribunal
(2) Subject to subsections (2A) and (3), the Tradumust:

(@) give to the applicant, in the way that the Uinbl considers
appropriate in the circumstances, clear particwddieny information
that the Tribunal considers would be the reasona grart of the
reason, for affirming the decision that is undeew; and

(b) ensure, as far as is reasonably practicablat the applicant
understands why it is relevant to the review, dreddonsequences of
it being relied on in affirming the decision thatunder review; and

(© invite the applicant to comment on or respani. t
2) The information and invitation must be giverthie applicant:

(a) except where paragraph (b) applies—by oneeofitathods specified
in section 441A; or

(b) if the applicant is in immigration detention—hymethod prescribed
for the purposes of giving documents to such agmers

(2A) The Tribunal is not obliged under this sectitm give particulars of
information to an applicant, nor invite the appfitdo comment on or
respond to the information, if the Tribunal givelear particulars of the
information to the applicant, and invites the apght to comment on or
respond to the information, under section 424AA.

3) This section does not apply to information:

(a) that is not specifically about the applicantaoother person and is
just about a class of persons of which the applioanther person is
a member; or

(b) that the applicant gave for the purpose ofapplication for review;
or

(ba) that the applicant gave during the processleldato the decision that
is under review, other than such information thas\provided orally
by the applicant to the Department; or

(© that is non disclosable information.

Section 424B provides that certain specific matteust be addressed by the Tribunal
if it seeks information or responses to informatmmsuant to either s 424 or s 424A of the
Act. Section 424C stipulates the consequencesfaillae on the part of an applicant for a
visa to provide information or responses when ewito do so pursuant to s 424 or s 424A of
the Act. Section 425 requires that an applicannbied to appear before the Tribunal when
it is conducting a review and s 425A sets out tladtens that must be included in any s 425

notice.

The remaining provisions of Div 4 of Pt 7 of thetAegulate in specific ways the

conduct of review hearings. We need not refehéort in detail for present purposes.
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Therefore, for the purposes of Tribunal reviewspobtection visa decisionghe
natural justice hearing rulés embodied exhaustively in the provisions whiomeprise Div 4
of Pt7 of the Act. In the present case, as wdl dready apparent, we are particularly
concerned with s 424AA and s 424A.

Section 424A was introduced into the Act by s 3Sch 3 of Pt 1 of théigration
Legislation Amendment Act (No 1) 19@8th) on 11 December 1998. That section has

subsequently been amended on two occasions: Bra¥il and again in 2007.

The 2007 amendments were effected by Meration Amendment (Review
Provisions) Act 2007Cth) (Act No 100 of 2007)tlie 2007 amendments

The 2007 amendments came into force on 28 Juné& 200

In addition to effecting amendments to s 424A lué #Act, the 2007 amendments
introduced s 424AA into the Act.

Section 424AA has not subsequently been amended.

For present purposes, it is important to undedstha nature of the amendments made
to s 424A by the 2007 amendments. Those amendwents

(@) The first few introductory words in subs (1) revaaltered so as to readSubject to
subsections (2A) and (3),

(b) The wordclear was inserted into subs (1)(a) between the vemalimstancesnd the

word particularsin the second line of that section;

(© Subsection (1)(b) was amended so as to briag) shbsection into line with the
language of s 424AA(b)(i);

(d) The wordor respond tovere inserted into subs (1)(c);

(e) Subsection (2A) was introduced into s 424Ahe torm in which it presently exists;

and

() Other minor amendments were made to subs (34&4A.
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In addition, the heading of s 424A was changethfAgpplicant must be given certain

informationto Information and invitation given in writing by Tubal.

(@)

(b)

()

(@)

(b)

(€)

Thus, it is quite clear that:

The setting in which s 424AA was introducedoimihe Act included the fact that
S 424A had been in the Act for approximately nie@arg before the introduction of
S 424AA,

Section 424A was amended in a number of sicpnifi respects in order to
complement s 424AA. In particular, the whole o thperation of subs (1) of s 424A
was made subject to subs (2A) and subs (3); thgukge of s 424A(1)(a) was
brought into line with the language of s 424AA(he language of s 424A(1)(b) was
brought into line with the language of s 424AA(l)the language of s 424A(1)(c)
was brought into line with the language of s 424B)i(); and, most importantly of
all, subs (2A) was introduced into s 424A; and

The subject matter of s 424AA(a) is the samehassubject matter of s 424A(1)(a)
and the subject matter of s 424AA(b)(i) is the saawe the subject matter of
s 424A(1)(b). Similarly, the requirement set ausi424AA(b)(ii) is the same as that
set out in s 424A(1)(c) with the exception that ttvener involves an invitation given

orally whereas the latter involves a written intrda.
The policy and purpose reflected in s 424A is thatTribunal should be compelled:

To put the visa applicant on fair notice intuag of critical matters of concern to the
Tribunal;

To ensure that the visa applicant understahnessignificance of those matters to the

decision under review; and

To give the applicant a reasonable opportutmitgomment on or to respond to those

matters of concern.

It is evident that the same policy and purposeeynd s 424AA.

Section 424A is obligatory. Non-compliance witls provisions will very often

amount to jurisdictional error. Section 424AA isatetionary. Non-compliance with its
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provisions will result in the Tribunal not haviniget benefit of s 424A(2A). In that event, it

must strictly comply with s 424A.

The first question in this appeal is whether nompliance by the Tribunal with the
provisions of s 424AA (in the present case, bygatiy failing to do that which was required
by s 424AA having chosen to go down the path ofagitg s 424AA) also constitutes

jurisdictional error.

We think not.

In SAAP v Minister for Immigratioand Multicultural and Indigenous Affaif005)
228 CLR 294 at [73], McHugh J held that it was ssegy to have regard tthe language of
the relevant provision and the scope and objethefwhole statutein determining whether

a failure to observe a procedural requirement afreactment results in jurisdictional error.

The immediate effect of a failure properly to cdympvith s 424AA is that the
Tribunal will have purported to exercise a procedldiscretion but will have in fact failed to
do so in the manner required by the statute. €lant sections when read together in their
context suggest that the overriding obligation tovpde the applicant with clear particulars
of relevant information subsists and will be regdirto be discharged by other means (ie
through s 424A(1)).

In SAAP228 CLR 294, McHugh J also cited the observatiadenby his Honour and
Gummow, Kirby and Hayne JJ Project Blue Sky Inc v Australian Broadcasting Auity
(1998) 194 CLR 355 at [91] to the effect that wieethn act done in breach of a condition
regulating a statutory power is invalid:

... depends upon whether there can be discernedsialdge purpose to invalidate

any act that fails to comply with the condition.heT existence of the purpose is

ascertained by reference to the language of thetstats subject matter and objects,
and consequences for the parties of holding ewvergiane in breach of the condition.

In the present case, these tests for jurisdictienar laid down by the High Court
when applied to s 424AA lead to the conclusion th&ilure on the part of the Tribunal to

comply with s 424AA in every respect will not amotm jurisdictional error.
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In our view, the legislature must be taken to hatended that the provisions of
s 424A and s 424AA would operate in a coherent emmplementary fashion. The two
sections should be construed in a manner whicksgffect to that intention.

Subject to subs (2A) and subs (3) of s 424A, thbuhal is obliged to comply with
the requirements of s 424A(1). No discretion iglmed.

Subsection 424A(3) exempts from the obligationgpased upon the Tribunal by
s 424A(1) certain kinds of information. One of tiypes of information exempted from the
requirements of s 424A(1) is information:

(a) that is not specifically about the applicantaother person and is just about
a class of persons of which the applicant or gpleeson is a member.

This type of information is generally calleduntry informationsee the discussion as
to this INNAMW140 FCR 572 at [64]-[74]).

Section 424A(2A) provides a further exemption frthra requirements of s 424A(1):

... if the Tribunal gives clear particulars of thdfoinmation to the applicant, and
invites the applicant to comment on or respond he finformation, under
section 424AA.

This latter exemption is not so much an exempironespect of a type or kind of
information (as is the case in respect of the sbjeatter of subs (3)) but is rather an
exemption afforded to the Tribunal if it embarksoop course of action which engages the

provisions of s 424AA and if it complies with thequirements of that section.

The decision to engage the provisions of s 424&discretionary in the sense that the
Tribunal is not obliged to take a course which gagathose provisions bataydo so if it

considers such a course of action to be appropriate

In our view, the Tribunal must always comply withe provisions of s 424A.

However, the Tribunal has a choice as to whetheilliinvoke the provisions of s 424AA.

If the information under consideration by the Tnlal is the type of information
covered by subs (3) of s 424A or if the Tribunas lemgaged the provisions of s 424AA and
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complied with the requirements of that section,néed not meet the requirements of
s 424A(1). This is because s 424A(2A) relieves Thbunal of the obligation to do so if
S 424AA has been complied with and s 424A(3) relgethe Tribunal of the obligation to do
so if the information is of a kind covered by tsabsection.

The provisions are designed to facilitate the cah@f reviews contemplated by Pt 7
of the Act. If s 424A were triggered during therof a review hearing and s 424AA had not
been enacted, the hearing would have had to beiragid in order to enable the s 424A(1)
written particulars to be given. Such an outconoeilal be disruptive and inconvenient. If,
as is now the case since the introduction of s #24#to the Act, clear particulars of the
relevant information are given at the hearing grafid the Tribunal otherwise complies with
s 424AA(Db) in its entirety, then the obligationsposed upon the Tribunal by s 424A(1) will
be satisfied in substance during the course ofdliw hearing by the giving of those oral
particulars. In that way, the objects sought tatieieved by s 424A(1) will be met.

Section 424A(1) prescribes whaust be done. What must be done is subject to the
exceptions in subs (2A) and subs (3). Section #4#Athus facultative—it is one way by
which the Tribunal can satisfy the substance oftviaequired of it under s 424A(1). If it
elects to invoke s 424AA, it may do so expedieatig by way of oral communication rather
than by written communication. Given the primaéy@24A(1) and the exceptions to it, it
would be absurd to interpret the section in a wayctv exempted country information from

the s 424A(1) requirements but did not do so ipe@esof the s 424AA requirements.

In our view, theinformation covered by each section must be the same. Under
s 424AA, country information simply need not be mamed at all either because it is not
informationwithin the meaning of that term in s 424AA or besa, if it isinformationwithin
S 424AA, it:

(2) Will be the subject of appropriate particulasscontemplated by s 424AA(a) and the
Tribunal will comply with s 424AA(b)(i) to (iv); or

(2) The Tribunal will not comply with some part®#24AA.

Compliance with s 424AA will lead to the benefiffoaded to the Tribunal by
s 424A(2A). Non-compliance will cast the Triburkelck into s 424A. Upon being forced
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back into the s 424A requirements as a result ofgampliance with one or more of the
requirements of s 424AA, the Tribunal will get thenefit of s 424A(3)(a) in respect of

country information.

Thus, one way or another, in respect of countigrmation, failure to comply with all
of the conditions laid down in s 424AA will not cstitute jurisdictional error.

This interpretation of the relevant legislativeysions is supported by the authorities
to which the first respondent referred in the sugsmins made on his behalf and also by a
further authority which was decided after the casin of the hearing of the present appeal

but before the delivery of these reasons.

That further authority iSZMMP v Minister for Immigration and CitizensHg009]
FCA 233, a decision of Lander J. 8ZMMPR his Honour considered the interpretation of
s 424AA when assessing the merits of a prospecetpeal for the purpose of deciding
whether or not he would grant an extension of itine within which the applicant in that case
might file a notice of appeal. In that case, aftensidering the legislative context and
reviewing the relevant provisions, his Honour §8dMMP[2009] FCA 233 at [55]-[59]):

55 A failure to comply with s 424AA merely meansattts 424A(2A) is not
engaged and the Tribunal is not excused from ca@mpd with s 424A. That
then means the Tribunal must comply with s 424#the Tribunal is obliged
to comply with s 424A it does not have to give ififlermation in s 424A(3).
Whichever way the Tribunal proceeds, whether ursdéP4A or s 424AA,
the Tribunal does not have to give the informaiios 424A(3). When the
sections are understood that way, it can be seadrhhre was no reason to
include the equivalent of s 424A(3) in s 424AA.

56 Moreover, why would Parliament require the Tnau to give the
information in s 424A(3) if the Tribunal were gigninformation orally
pursuant to s 424A(a), but not give the informations 424A(3) if the
Tribunal were proceeding to give the informationwnrting in compliance
with s 424A(1) utilising s 424A(2)? There is nasen for the distinction.

57 The applicant’s counsel, Mr Crossland, put aal@amnative construction that
the Tribunal when proceeding under s 424AA did hawve to provide
S 424A(3) information but if it so chose and thed dot comply with
s 424AA(b), that would amount to jurisdictionalarr

58 That contention must be rejected for the reastneady given. A failure to
comply with a section which permits the Tribunabtee information such as
s 424AA cannot amount to jurisdictional error. &ildre to comply with
s 424AA merely means that the Tribunal must ensluae it complies with
S 424A because s 424A(2A) cannot be relied up@xtose compliance with
s 424A(1) and (2).
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59 Jurisdictional error will be demonstrated whigne Tribunal does not comply
with s 424A and that will occur if it does not gietear particulars of any
information of the kind in s 424A(1)(a), ensuring tar as is reasonably
practicable the applicant has the understandingeaddd in s 424A(1)(b) and
inviting the applicant to comment or respond to tiormation
(s 424A(1)(c)), and in the manner prescribed ir24A{2). However, the
Tribunal's obligation to proceed in that way ceadhe Tribunal proceeds
in accordance with s 424AA.

96 We respectfully agree with his Honour's conclusicemd the reasons which his

Honour gave for those conclusions.

97 His Honour’s ultimate conclusion was stated ai gg2follows:

In my opinion, s 424AA does not oblige the Triburtal provide any of the
information in s 424A(3) if the Tribunal proceeds accordance with s 424AA(a)
even if it considers that information to be theswma or part of the reason for
affirming the decision under review.

98 At [63] of his Honour’'s reasons, his Honour notbdt his Honour’s decision was
consistent with decisions of other judges of thisu€ in SZLXI [2008] FCA 1270
(Cowdroy J),SZMAE [2008] FCA 1701 (Edmonds JBZITH 105 ALD 541, [2008] FCA
1866 (Middleton J)SZLWI171 FCR 134 (Gilmour J) ar®ZLMLv Minister for Immigration
and Citizenshi2009] FCA 83 (Jagot J).

99 When the decision of Marshall J BZLQD [2008] FCA 739 is added to the list
compiled by his Honour, and his Honour’s decisientaken into account, there are now
decisions of seven judges of this Court all to #zne effect and all contrary to the

submissions made on behalf of the appellant incise.

100 The only decision to which the appellant in thegent case can point in support of his
construction of the relevant legislative provisiaesthe decision of Driver FM i8ZLTC
v Minister for Immigration and Citizenshj@a008] FMCA 384. But Driver FM actually held
at [18] in that case that s 424AA had not been gegdecause the information relied upon
by the Tribunal was nabhformationfor the purposes of s 424AA(a). The observatioasle
by Driver FM at [15] to [17] to the effect that n@ompliance with s 424AA by the Tribunal
constitutes jurisdictional error weodbiter dicta
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101 For the reasons which we have explained, in adgrent, the observations made by

Driver FM at [16] do not constitute a correct stagat of the law and should not be followed.

102 Pursuant to s 15AB(2)(e) of thcts Interpretation Act 190(Cth), for the purposes
set out in s 15AB(1), we may give consideratiothi Explanatory Memorandum relating to
the 2007 amendments laid before the Commonwealifa&nt. The relevant Explanatory

Memorandum contained the following paragraphs:

47. Currently, section 424A provides that the Rei Review Tribunal (“the
RRT") must give applicants for review particulafsaay information that the
RRT considers would be the reason, or a part ofghson, for affirming the
decision under review. This must be done eithea lpyescribed method for
an applicant in detention or by one of the metrscified in section 379A.
As a consequence of the High Court decisioBARR section 424A requires
that the RRT must always provide the particularshefinformation and the
invitation to comment to the applicant in writingea if the information has
already been covered at hearing.

48. New section 424AA provides a new discretiontfee RRT to orally give
information and invite an applicant to comment on respond to the
information at the time that the applicant is appepbefore the RRT in
response to an invitation issued under section Zgs. will complement the
RRT’s existing obligation under section 424A, imtthif the RRT does not
orally give information and seek comments or a@asp from an applicant
under section 424AA, it must do so in writing, undection 424A. The
corollary is that if the RRT does give clear paridcs of the information and
seek comments or a response from an applicant wwe#ion 424AA, it is
not required to give the particulars under secliBdA.

49. Where a review applicant is appearing beftve RRT pursuant to an
invitation issued under section 425, new parag®hAA(a) provides the
RRT with a discretion to give to the review apptitarally, clear particulars
of the information that the RRT considers wouldle reason, or part of the
reason, for affirming the decision under review.

50. Section 425 provides that, unless the RRTiders that it will find in the
applicant's favour or the applicant consents tocappiear before the RRT, the
RRT must invite the applicant to appear beforeRRE to give evidence and
present arguments relating to the issues arisingelation to the decision
under review. Section 429A provides that the RRy @aéow the applicant
to appear or to give oral evidence before it byghbne, closed-circuit
television or any other means of communication. RRT is required to
appoint an interpreter if the applicant is not ightly proficient in English.

51. New paragraph 424AA(b) provides that if theTR#Xercises its discretion to
orally provide clear particulars of the informatitivat it considers would be
the reason, or part of the reason, for affirmirgdiecision under review, then
the RRT is obliged to ensure, as far as is reaspr@hcticable, that the
applicant understands why the information is rehéva the review, and the
consequences of the information being relied oaffirming the decision.
The RRT is also obliged to orally invite the apaht to comment on or
respond to the information and to advise the apptichat he or she may
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seek additional time to comment or respond. Ifapplicant seeks additional
time to comment or respond, the RRT must adjousrrélriew, if it considers
that the applicant reasonably needs additional tore®mment or respond.

52. In inviting the applicant to comment on or @ to information while the
applicant is appearing before it, the RRT must rbfeaet out what the
information is and why it is relevant. The applicaan seek clarification and
make additional comments. It will enable the RRTitee clear particulars of
information orally at a hearing without also beneguired, as is presently the
case, to give the same particulars in writing dpplicant after the hearing.
The amendment will facilitate the more efficientndoct of reviews by
improving their quality, timeliness and will reduite cost of reviews.

The amendments will also ensure that applicantshatdaken by surprise
and are given time, if necessary, to provide tbemments or response.

62. [ltem 23] inserts new subsection 424A(2A).

63. New subsection 424A(2A) complements new sect@4AA which provides
a discretion for the RRT to give procedural faisesally to the applicant at
the time that the applicant is appearing before it.

64. Subsection 424A(1) (as amended by items 1922@&nd 22) provides that
the RRT is required to give to the applicant clgearticulars of the
information that the RRT considers would be thesoea or part of the
reason, for affirming the decision under review;swe, as far as is
reasonably practicable, that the applicant undedstavhy it is relevant to the
review and the consequences of it being relied uaod invite the applicant
to comment on or respond to the information. Sulime&24A(2) sets out
how the information and invitation are to be given.

65. New subsection 424A(2A) provides that the RiRTnot obliged, under
section 424A, to give particulars of the informatito an applicant, nor invite
the applicant to comment on or respond to the imé&tion if, at the time the
applicant appeared before it, the RRT exercisedligsretion under new
section 424AA (inserted by item 18) to orally gigkear particulars f the
information and orally invited the applicant to coent on or respond to the
information.

66. If the RRT has exercised its discretion urmer section 424AA to provide
clear particulars of the information to the appficarally, the RRT may still
choose to provide the particulars, or part of tagigulars, and the invitation
to comment on or respond to them, to the applicantriting, under section
424A.

103 We think that the paragraphs which we have setimtl02] above support the
interpretation of s 424A and s 424AA which we haplaced upon those sections.

Paragraph 65, in particular, makes clear that:

€)) The Tribunal has a discretion as to whetheiilitgo down the path of providing oral
particulars as contemplated by s 424AA,
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(b) Once the Tribunal invokes s 424AA, it is regdirto comply with the whole of the
section (both sub-pars (a) and (b) of s 424AA);

(© The only consequence of non-compliance witlohthe requirements of s 424AA is
that the Tribunal does not get the benefit of SA{24\);

(d) In that event, the Tribunal must then complythwihe provisions of s 424A(1),

compliance with which is still subject to subs @)d

(e) Subsection (3) exempts the Tribunal from hawmgomply with s 424A(1) if the

relevant information is country information.

In this way, as we have concluded, s 424AA an@4Mdwork in a complementary
manner—s 424A containing the obligatory requirermgsubject to the stated exceptions)
with which the Tribunal is bound to comply and ¢lA2 making available to the Tribunal a
means of not having to comply with those requiraimgrovided that it elects to invoke

s 424AA and it complies with the various conditi@pecified in that section.

We reject the notion that the principles develojetthis Court in respect of s 424 can
be applied by analogy to s 424AA. The subject enafind purpose of s 424 are very
different from the subject matter and purpose 424AA.

The information which was the subject of the exgeextracted at [9] above was
country information and was therefore either indbrmationfor the purposes of s 424AA or
was covered by the provisions of s 424A(3)(a). tTihformation was not required to be
given to the appellant in accordance with s 424A@Agcordingly, even if the Tribunal failed
to comply with the requirements of s 424AA in thhegent case, such non-compliance would
not assist the appellant. This is because, in ¢kant, the only consequence of that non-
compliance would be that the Tribunal did not det benefit of s 424A(2A). This would
leave the Tribunal in the position where it woulded to comply with the provisions of
s 424A. In respect of country information, theblmal would have been exempted from
compliance with s 424A(1) by reason of the operatibs 424A(3)(a).

These reasons are sufficient to dispose of Grdunwe do not think that Ground 1

has been made out.
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Grounds 2, 3 and 4

108 Grounds 2, 3 and 4 only have significance if thpedlant is completely successful in
respect of Ground 1. We have already held thatageellant has failed to make out
Ground 1. Accordingly, Grounds 2, 3 and 4 do misea

109 We will, however, briefly express our views inagbn to these grounds.
110 We think that the following may be observed inpexs of the exchange extracted at
[9] above:

(@) The Tribunal made clear to the appellant thatTrribunal had a concern that some of
the evidence which he had given to the Tribunal wa®nsistent with country

information in the possession of the Tribunal;

(b) The Tribunal then explained to the appellast tihe particular matter giving rise to
that concern was the fact that the TNSM was naduenitial in Pakistan other than in
the NWFP;

(c) The Tribunal explained to the appellant thatthe Tribunal should ultimately
conclude that the information he had given was nsdent with the country
information, it could lead the Tribunal to forminige view that he was not truly a

refugee which, in turn, might lead to the decisibthe delegate being affirmed,;

(d) The appellant was told that he had an oppdstini comment on or respond to what
was said by the Tribunal and that, if he chosesdwdd ask for more time if he wanted

to; and

(e) The appellant did not take up the opportuniithes to respond or to seek an
adjournment and the Tribunal did not consider thatappellant needed more time in

order to respond to the Tribunal member’s remarks.

111 We think that the matters of substance summairsgtlO] above adequately address
the requirements of s 424AA had the Tribunal pselftin the position where it was obliged
to meet those requirements or suffer the conse@seoicfailing to do so. In truth, the only
submission of substance advanced on behalf ofgpellant against that conclusion was that,
in light of the terms of the exchange, it must hdeen apparent to the Tribunal that the

appellant did not understand what was being puirto If that were so, there would be good
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reason for thinking that a further and differenplexation should have been offered and a
further opportunity to seek an adjournment showdehbeen offered. However, we do not
think that a fair reading of that exchange discosdéack of comprehension on the part of the
appellant which could fairly require the Tribunaldo more than it did. It seems to us that
the appellant simply chose not to respond becae$math nothing to say.

Grounds 5, 6 and 7

The third paragraph under the headifigndings and Reasons in the Tribunal’s
reasons for decision is in the following terms:

The Tribunal must bear in mind that if it makesaatverse finding in relation to a

material claim made by an applicant but is unaldemake that finding with

confidence, it must proceed to assess the claith@tasis that it might possibly be

true (seeMinister for Immigration and Multicultural Affairs Rajalingam(1999) 93
FCR 220).

The next paragraph in those reasons containserefes to other general statements
directed to setting out the Tribunal’s understagdiri the correct approach to be taken in
matters of this kind, especially in relation to #tiaims and evidence advanced on behalf of

an applicant.

The paragraphs to which we have just referretténTiribunal’s reasons seem to us to
be part of a general introductory section whicls ke scene for more specific and focused

findings and reasons referable to the appellaaise c

The Tribunal was quite definite in rejecting thgpallant’s claims—the Tribunal held
that those claims lacked credibility and could betaccepted. The Tribunal also rejected the
proposition advanced by the appellant to the efiie&t ordinary members of the ANP Party
were persecuted by the TNSM. The Tribunal alstegspecifically found that there was no
real chance that the appellant would be at rigkep$ecution if he returned to Pakistan.

In our view, a fair reading of these findings ardsons does not disclose uncertainty
or lack of confidence in the conclusions to whitke fTribunal came in respect of those
matters. To the contrary, the Tribunal appeairsaice been quite definite in the conclusions

which it reached.
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117 It was only after expressing those conclusions tte Tribunal moved on to consider
the question of relocation. It seems to us thmtading so, it was looking at a separate and

independent reason for declining to overturn tHegide’s decision.

118 In Rajalingam93 FCR 220, Sackville J at [67] said:

In general, however, the question of whether thd RRould have considered the
possibility that its findings of fact might not rebeen correct is to be determined by
reference to the RRT’s own reasons. If a fair negdif the reasons as a whole shows
that the RRT itself had “no real doubt” (to use theguage inGug that claimed
events had not occurred, there is no warrant fddihg that it should have
considered the possibility that its findings wen@mg. Reasonable speculation as to
whether the applicant had a well-founded fear afsgeution does not require a
possibility inconsistent with the RRT’s own findmtp be pursued. A “fair reading”
of the reasons incorporates the principle thatRIRT’s reasons should receive a
“beneficial construction” and should not be “coostt minutely and finely with an
eye keenly attuned to the perception of errd¥u Shan Liangat 271-272, quoting
Collector of Customs v Pozzolanic Enterprises Rty (L993) 43 FCR 280 (FC), at
287. Only if a fair reading of the reasons alloWws tonclusion that the RRT had a
real doubt that its findings on material questioh$act were correct, might error be
revealed by the RRT’s failure to take account efpibssibility that the alleged events
might have occurred (or the possibility that anrg\said not to have occurred did not
in fact occur). If the fair reading allows of suatconclusion, the failure to consider
the possibilities might demonstrate that the RRd hat undertaken the required
speculation about the chances of future persecution

119 In our view, there was no warrant for requiring fribunal to consider the possibility
that its findings were wrong. It did not appearh@ve any real doubt that the appellant
lacked credibility and that, as a consequence, idendt have a well-founded fear of
Convention-related persecution in Pakistan on tasisbwhich he had claimed. Strictly
speaking, there was no need for the Tribunal teickem the possibility of relocation once this

finding was made.

120 In these circumstances, any error which the Tabumght have committed in making
this finding did not go to its jurisdiction. K@raig v State of South Austral{@995) 184 CLR
163, the High Court said at 179 that:

If such an administrative tribunal falls into amagrof law which causes it to identify

a wrong issue, to ask itself a wrong questiongtwie relevant material, to rely on
irrelevant material or, at least in some circumstsn to make an erroneous finding
or to reach a mistaken conclusion, and the tridsieadercise or purported exercise of
power is thereby affected, it exceeds its authaitpowers. Such an error of law is
jurisdictional error which will invalidate any order decision of the tribunal which

reflects it.
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121 The Tribunal's discussion of relocation in the gmet case did not affect the
Tribunal's exercise of power in the sense discugséke above extract fro@raig 184 CLR
163. Having found that the appellant was not a&g®ito whom Australia owed protection
obligations and having done so in definite termdiad no choice other than to affirm the

delegate’s decision.

122 In truth, the relocation findings provided an alive and independent ground for

affirming the delegate’s decision.

123 The Tribunal considered relocation in a framewdrktated by the evidence and
claims advanced to it by the appellant. It was abliged to consider all theoretical
possibilities including the question of whethemat the appellant would continue to behave

in a way which might attract persecution from diéfiet Islamic fundamentalists.

124 The test for relocation is whether it is practiealm the particular circumstances of
the particular applicantSZATV v Minister for Immigration and CitizensiigD07) 233 CLR
18 at [24]; andSZFDV v Minister for Immigration and Citizenst{g007) 233 CLR 51). The
answer to that question in turn depends upon gradwork set by the particular objections
raised to relocationRandhaweb2 FCR 437 at 442—-443, especially at 443C-D.

125 We do not think that the decision of Stone $ACBT v Minister for Immigration and
Multicultural Affairs [2007] FCA 9 dictates any different result. In adew, the result in
that case turned on its own facts. Of particulgpartance in that case was the acceptance by
the Tribunal that the applicant had been harass#tkipast as he had alleged.

126 In the present case, the Tribunal rejected athefappellant’s claims of past harm and

there was no basis for the Tribunal to speculaéd the appellant may be harmed if he

relocated.
127 For these reasons, we think that the appellantailasl to make out Grounds 5 and 6.
128 In our view, Ground 7 does not arise. Howevecabse we are of the view that the

Tribunal’'s decision in respect of relocation was iadependent and separate basis for
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rejecting the appellant’s claims, had the appekacteeded in respect of Grounds 1 to 4, and
failed in respect of Grounds 5 and 6, there mayl Wwale been good reason to withhold

relief.

A POINT OF PRECEDENT

In Written Submissions filed and served on bebélthe first respondent before the
hearing of the present appeal, the first respondebinitted that, unless we were satisfied
that the decisions of the various judges sittimgnalbut in the appellate jurisdiction of the
Court upon which the first respondent was relyiag {0 which see [48] above) were clearly
wrong, we were bound to follow them in the corrapplication of the relevant principles
concerning the precedent status and value of desisbf this Court in its appellate
jurisdiction. In submissions made to us at theihgatself, Counsel for the first respondent
submitted that decisions of single judges exergisive appellate jurisdiction of this Court
should be accorded the same weight and statuscesahes of a Full Bench comprising three
judges exercising the same jurisdiction. Counsattwon to submit that, for that reason, we
were bound to follow the single judge decisionsMuich we have referred at [48] above

unless we thought that those decisions were cleadyg.

These submissions made on behalf of the firstoredgnt led to a good deal of

discussion during the hearing of this appeal.

At the conclusion of the hearing, leave was grtethe appellant to file and serve

further Written Submissions addressing this quastio

Written Submissions on behalf of the appellantspant to that leave were filed and
served on 24 November 2008. Subsequently, thieréspondent withdrew the submissions

which had been made on his behalf on this point.

In light of the withdrawal of the submissions maate behalf of the first respondent
on this point we are now not required to consilersubmission originally made on behalf of
the first respondent directed to this issue. Waldiavish to observe, however, that we are of
the view that the judges who decided the caseshndmcded withSZMMP[2009] FCA 233

correctly interpreted s 424AA. We would not, tHere, have been persuaded that each of
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them was wrong. Indeed, we have explained why hwektthose cases were correctly

decided. Therefore, the point at issue would @aeeharisen in any event.

Because the first respondent withdrew his subomssfter 24 November 2008,
Counsel for the appellant has sought a specialr dadecosts, namely, that the appellant
should have his costs of preparing the additionattévn Submissions filed and served on his
behalf subsequent to the hearing of this appealyaunt to the leave which we granted.

We think that this submission advanced on behathe appellant is correct. There
would have been no occasion for the further Wriethmissions to have been prepared had
the precedent submission made on behalf of thé fespondent both in its Written

Submissions before trial and at the hearing beémdwawn earlier.

We propose to reflect this view in the orders Wwhiee make.

CONCLUSIONS

The appellant has failed to make out any of haigds of appeal. The appeal must
therefore be dismissed with costs. The costs effiist respondent shall not include any
costs incurred after the hearing of the appeal elation to the point concerning the
appropriate principles governing the weight andustéo be accorded to decisions of single
judges of this Court exercising its appellate gigion. Furthermore, we propose to make a
special order for costs in favour of the appelianespect of the further Written Submissions
filed on his behalf on 24 November 2008, aftertikaring of the appeal.
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