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Lord Justice Richards:

1.

This case raises once more an issue recently @esdidnJ v Secretary of State for
the Home Departmef2005] EWCA Civ 629, namely the circumstances inchlthe
removal of an asylum-seeker from the United Kingdman be resisted under articles
3 and 8 of the European Convention on Human Righthe ground that it will create
or exacerbate a risk of suicide by the asylum-seékaself or a member of his
family who will be removed with him.

It also raises questions concerning the SecretaBtate’s policy relating to removal
of families with children who have seven years arencontinuous residence in the
United Kingdom: what the policy actually is and avhmplications it has for the
application of article 8 in the particular circuiastes of this case.

The case comes before us as an appeal from aateosAndrew Nicol QC, sitting
as a Deputy Judge of the High Court, in which hashed a certificate by the
Secretary of State under section 93(2)(b) of theddality, Immigration and Asylum
Act 2002 that the respondent’s claim under artiBlesnd 8 was “clearly unfounded”.

The facts

4.

| take the factual background from the judgmentha deputy judge, with various
points of amplification or qualification that hagenerged from the submissions to this
court.

The respondent and his wife (Maryem Tozlukaya)Tankish nationals who entered
Germany in 1996 and claimed asylum there. On & 1998, following the rejection
of their claim by the German authorities, they &meir daughter (Kader, born on 2
February 1997) travelled to the United Kingdom, wehidey again claimed asylum.

In October 1998 the Secretary of State asked Gerimaaccept responsibility under
the Dublin Convention (as it then was) for examinihe asylum claim. The German
authorities accepted such responsibility in Jand®99, and the Secretary of State
then certified the claim on “third country” groundad set removal directions. The
respondent’s representatives made representatiahkis removal to Germany would
be in breach of article 3, on the basis that ifoeed to Germany as an undocumented
asylum seeker he would be at risk of indiregtoulementto Turkey. No mental
health grounds were advanced. The representatieresrejected by the Secretary of
State.

The respondent failed to report in accordance wighremoval directions. Then, in
February 1999, he lodged an application for perimisg apply for judicial review of
the Secretary of State’s certificate on the baklaarticle 3 claim. That application
was withdrawn in October 2001 when decisions ofappellate courts made it clear
that the objection to the certificate was unsustai® In the meantime, in June 2001,
the respondent’s second daughter (Rojda) was born.

In November 2001 further representations were magger article 3 and article 8, on

the basis that, since the respondent had alreagly fedused asylum in Germany, his
case would not be given proper consideration omdtign there and that he had close
family ties in the United Kingdom. Again no mentedalth grounds were advanced.



10.

11.
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13.

14.

The representations were rejected by the SecrefeByate, who certified the claim as
manifestly unfounded. By mistake, however, theusaf letter included an appeal
form which appeared to grant a right of appealcdnsequence of that administrative
error, the Secretary of State withdrew his cewiic

The respondent then appealed the Secretary of SSthteision, first to an adjudicator
and then to the Immigration Appeal Tribunal, in le@ase without success. In the
course of those appeals he relied on a psychiapart in support of his contention
that his return to Germany with his family wouldibeoreach of his human rights, but
no mention was made of any mental health problerfisred by Mrs Tozlukaya.

Following the dismissal of the appeal to the Immigm Appeal Tribunal the
Secretary of State set further removal directidos, 14 June 2004. The respondent
and his family were detained shortly before theaoeahwas due to take place. At the
airport on 14 June, Mrs Tozlukaya complained ofaabithal pains and informed the
authorities that she was four months pregnant. réh@val was not proceeded with
on that day, but the family remained in detentidvitrs Tozlukaya was examined by
the duty doctor and was declared fit to travel, dtredremoval was re-arranged for 17
June. But an attempt at removal on 17 June aldedfavhen the captain of the
aircraft refused to carry Mrs Tozlukaya because aj@n complained of abdominal
pains and was distressed. (One set of medicakmefers to an attempt by Mrs
Tozlukaya to hang herself in the toilet of the maft during this second attempt at
removal, but the Secretary of State has no recbahy such suicide attempt and it is
not referred to in any of the other medical reportser.)

At about the time of the first of those attemptethovals, further representations
were made to the Secretary of State, claiming thatrespondent was entitled to
remain on the basis of the backlog clearance esesimmnounced by the Secretary of
State in October 2003 or by virtue of his rightddeinthe EC/Turkey Association
Agreement. Those representations again made ndiomeof any mental health
problems suffered by Mrs Tozlukaya. The represmms were rejected by the
Secretary of State on 16 June.

By letter of 22 June 2004 the respondent’s reptatgas made further
representations as to why his removal to Germanyldvbe in breach of article 8.
The letter also raised for the first time the issfieMrs Tozlukaya’'s “mental health
problems”, but making no reference to a risk otslg.

On the same day, 22 June, there occurred the dintyatly recorded attempt at self-
harm by Mrs Tozlukaya. The family had remaineddetention, at Oakington
Immigration Reception Centre. Mrs Tozlukaya wasnfd in her room with one end
of a bed sheet around her neck and the other esrdtlos door. There were no marks
around her neck, and the detention custody offider attended the scene wrote that
“it wasn't tight enough to do any harm but was aosgly a cry for help”. On the
other hand, there is other material to supportviber that this was a serious suicide
attempt. Some of the expert reports regard ituah,sand it must be treated as such
for present purposes.

Some time after this incident the respondent arxl family were moved from
Oakington to Dungavel Immigration Reception Centre.
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On 13 July 2004 Mrs Tozlukaya was seen by a pstrestiaDr Aryiku. She said that
she wanted to be with her (dead) father who wasigabn her and that she intended
to end her own life. Dr Aryiku said that he wouglection her under the Mental Health
Act and recommended constant observations withenheralth centre until a hospital
bed was available.

On 14 July it was reported that the midwives calétect no foetal heart beat. It was
determined that the baby had digdutero Mrs Tozlukaya was admitted to the
maternity ward of Wishaw General Hospital where, & or 23 July (the records
differ), the dead foetus was delivered.

While in the maternity ward Mrs Tozlukaya was séBnDr Keith, a consultant
psychiatrist. In his report dated 27 July 2004nb&ed that the duty psychiatrist had
seen her on 21 July and had thought she was thiegtsuicide and was refusing
essential medical treatment. She had therefone detined under the Mental Health
Act (Scotland). From his own observations of henvever, Dr Keith concluded that,
whilst she had suffered from a quite normal andeustandable distress at having a
stillborn baby, she had recovered physically anataily and “could be considered
mentally well”; she was “both mentally and physkgdit to cooperate with whatever
further disposal should be arranged for her”; aeddid not think there was any
significant illness such as would prevent her reahov

As a result, on 28 July Mrs Tozlukaya was dischargem hospital and returned to

Dungavel. The deputy judge notes (though it daesfiheasily with the assessment

by Dr Keith that led to her discharge) that on aiain there she was believed to be
at high risk of suicide and was placed on constdrservation and was to have an
officer with her at all times.

The family was then moved from Dungavel to Yarlsaildonmigration Reception
Centre. On 4 August Mrs Tozlukaya was diagnosedDbyPinto, a consultant
psychiatrist, as suffering from a mild dissociatieaction in the context of a post-
natal depression: she was not overtly distressédjipeared to deny the death of her
child and to be convinced that she was holdingranmding the child in the form of a
rolled-up blanket which she constantly carried widr. She was therefore admitted
on 6 August under the Mental Health Act to the secunit at Luton Hospital.

On 7 August Mrs Tozlukaya was seen by Dr Hajioffc@nsultant psychiatrist
instructed by the respondent’s representativesisimeport dated 12 August 2004, Dr
Hajioff concluded that she was suffering from depren and post-traumatic stress
disorder and referred to a risk of suicide. Hel $shat her depressed state and the risk
of suicide were the result of her experiences irkéy and also subsequent events,
including the refusal of her asylum applicationGermany, being in an uncertain
situation in England, the unsuccessful appeal hgaand her miscarriages. He
thought that the risk would be greatest when sheHat she had no hope of avoiding
return to Turkey, even while she was still in tboantry. If she went to Germany the
risk would remain because she believed that shddwmat be allowed to stay there.
In addition, the uncertainty of her position woubd prolonged, which would
constitute a further stress. He therefore belietred “there is a marked risk of
suicide while she is England and that will contifughe is removed to Germany”.
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On 25 August, Dr Hajioff's report was sent to thecftary of State, together with
further representations. By letter dated 2 Sep&n#®04 the Secretary of State
rejected the appellant’s claims under articles @ &ased on Dr Hajioff’s report and
certified the claim as clearly unfounded pursuargdction 93(2)(b) of the 2002 Act.

It appears that the present proceedings for judielaew were commenced before the
date of that letter, but they became in substanahalenge to the certification

contained in it.

On 3 September Mrs Tozlukaya was discharged frompited and returned to
Yarslwood. On the same day Dr Pinto, the consultagchiatrist under whose care
she had been in hospital, wrote to the Home Officgive his opinion on her. In
preparing his report Dr Pinto had had sight of Dyisff's report of 7 August. Dr
Pinto confirmed his opinion that Mrs Tozlukaya hsuffered from a post natal
depression that manifested itself in a dissociateaction. He said that this view
“does not greatly differ from Dr Hajioff's in ousaessment of her mental state during
the first week of August”, but that since that tisiee had clearly improved and did
not have significant signs of post natal depressbrpresent, nor any psychotic
symptoms. He did not feel it inappropriate for her be transferred back to
Yarlswood or for the legal process relating to éhetention to proceed.

In a letter dated 14 September 2005, Dr Hajioffoetated his opinion of Mrs
Tozlukaya’s suicide risk, stating his belief thahére is a serious risk of suicide,
which will be greatest when she sees no hope oéireng in England and the risk
will continue throughout the process of removallhe risk might be controlled by
appropriate treatment and close supervision, Wiibé]act of removal will disrupt
such support and treatment and will increase hetinfg of hopelessness and
desperation so that she will then be more likely¢o in a suicidal manner”. From
what she told him, “she believes that she will reaeive what she feels is appropriate
consideration in Germany and that prospect wiliease the risk further”.

On 18 October Mrs Tozlukaya was examined by Ms Bn®itron, a chartered
consultant psychologist. In her report of the saae Ms Citron concluded that Mrs
Tozlukaya had had mental health issues which cbelttaced back to her very early
childhood following her father's sudden and tragieath in her presence. This
propensity to mental health difficulties was madensiderably worse and
psychiatrically diagnosable following the detensoand torture of her husband in
1996. Mrs Tozlukaya suffered from post-traumatiess disorder and depression
following those incidents and continued to sufemi florid symptoms of these into
the present. Asked to comment on the likely effeicremoval to Germany, Ms
Citron said that she was “of the firm opinion tiMts Tozlukaya's mental health
would deteriorate even further were this to bedase and indeed she would present
as a severe and serious suicide risk” and “wouldtbmarked increase risk of suicide
were she to be returned to Germany”.

By letter dated 23 October 2004 the Secretary ateSejected further representations
based on Ms Citron’s report and maintained hisifagtion of the claim as clearly

unfounded. He questioned Ms Citron’s ability tgpeess a view on Mrs Tozlukaya’s
mental health since her father's death (when sitk deen four years old) or her
husband’s detentions (some eight years before M®rCsaw her), referred to the
absence of reference to her mental health problenmepresentations or evidence
before June 2004, and pointed to the fact thatheeiDr Keith nor Dr Pinto



considered that she suffered from post-traumatesstdisorder or a major depressive
episode.

26. Following the grant of permission to apply for jcidi review the respondent filed a
number of further expert reports.

27. The first was a report dated 15 March 2005 by D&y a consultant psychiatrist. It
was prepared primarily for a potential separatd ciaim for damages for unlawful
detention, but also considered the issue of suicsle in relation to removal to
Germany. Dr Turner’s view was that Mrs Tozlukayal fa current major depressive
order of moderate intensity and that she suffereoh fpost-traumatic stress disorder.
On the issue of suicide risk he stated:

“My opinion is that an attempt to remove Ms Tozly&grom
this country could indeed trigger a suicide attemphere are a
number of reasons for this, but probably threedstan.

The first reason is that she has a Depressive @esor This
increases the risk of self-harm and suicide.

She appears to believe that deportation to Germanyid
simply trigger a return to Turkey. Similarly, slseems to
believe that return to Turkey would place her aedfamily at
risk. If this is what she believes (and here thgctive facts
about Germany and Turkey matter less than whaasheally
believes) then she will inevitably see removal as act
associated with substantial threats both to heimadf to her
family. In my view, the perception of threat ofightype is
likely to be associated with an increase in hecidairisk.

The final mechanism to consider relates to the tfzat she has
been detained and that during detention, she wastatavoid

removal. Now as | have already indicated, my apins that

she was suffering from Major Depressive DisordEiowever,

she also had the experience of learning that hes\beurs can
affect the decisions made by the authorities camicgr
removal. My opinion is that this process of leagwill make

it more likely that she will act in a disturbed widghe were to
face detention and removal again ....

To that degree, therefore, my opinion is that tkeeeience of
detention probably has heightened her risk of cetepl
suicide. | would say that if she faced a futurterapt to
remove her from this country then the risk of deddie self-
harm of some sort would be very high. With regarthe risk
of completed suicide, | would describe this as pah least a
moderate risk. By this | mean that it would be stahtially
elevated over the general population ...."

28. In relation to the process of removal, he also esged the opinion that “being
strapped into an aeroplane in a setting probablgepeed as humiliating and in the
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presence of her young children is likely to leadataleterioration in her mental
health”. He said he had not seen any plans fotirmaity of medical care following
return to Germany; but, as set out below, theresusequent evidence on that issue.

In a letter dated 6 April 2005 Ms Citron considef2dTurner’s report and, based on
her assessments in October 2004, stood by her alegf post-traumatic stress
disorder.

Dr Hajioff had seen Mrs Tozlukaya for a second timé&ebruary 2005. In a report
dated 11 April 2005, in which he was asked to contrimger alia on the assessments
by Dr Turner and Ms Citron, he concluded that Mozllikaya was suffering from a
major depressive illness and chronic post-traumsiiiess disorder and that “[tlhe
three of us also agree that she is depressed anthére is a serious risk of suicide if
her present feeling of being in a secure placetesfiered with”.

There was also a further report from Ms Citron,edal8 May 2005, following an
assessment of Mrs Tozlukaya and her two childrer® day. Although prepared
primarily for the civil claim for damages for unléw detention, the report did also
comment on “Mrs Tozlukaya’'s suicide risk were sbebte deported to Germany
and/or Turkey”. It remained Ms Citron’s opinioratiMrs Tozlukaya would present
as a serious suicide risk were she to be threatesteddeportation”, and Ms Citron
“would expect to see a significant decline in heental health were she to be
threatened with deportation to Germany”. The dgputige noted in addition Ms
Citron’s comments on the two girls. She found thia¢ eldest, Kader, was
significantly depressed at the time of examinatiorhe younger child, Rojda, was
psychologically affected by the detentions and s®pm but was not currently
presenting as significantly psychologically impdireBoth children were fearful of
the threat of deportation.

On 10 May 2005 Dr Turner provided a supplementaport addressing some
additional medical records with which he had besviged. It did not add materially
to the views he had expressed in his report of A5cM2005.

The Secretary of State served his evidence latddag. It consisted of a witness
statement of Mr lan Taylor, a Senior Executive €Hfiin the Immigration Service,
Enforcement and Removals Directorate. The stateoheslt with Mrs Tozlukaya’s
situation in the United Kingdom, during her retum Germany and following her
return to Germany.

As to the situation in the United Kingdom, Mr Taylsimply stated that she was
subject to the normal NHS mental health provisiansl that there had been no
complaint from the appellant or his wife about that

As to the situation during return, Mr Taylor statedt it was the Secretary of State’s
intention to return her to Germany accompanied bgods, who would include

suitably medically qualified detainee custody dfee He annexed witness
statements made by officials for the purposes a@itter case, which described in
detail the policy and procedure for removal of indwals considered to be at risk of
suicide or self-harm. In summary, the contractsponsible for carrying out the

removal is required to conduct a full risk and reessessment and to provide
appropriate escorts to meet the detainee’s ne&tie. contract states that the safety



and security of the detainees in their care isbsiolute importance and must not be
jeopardised, and escorting personnel are certtfieihinee custody officers with a
duty to attend to the wellbeing of the detaineethérr custody. They must all receive
suicide and self-harm awareness and preventiamricai Medical support is provided

where necessary.

As to the situation following return to Germany, Maylor's statement describes as
follows the way in which the appellant and his wifdl be dealt with:

“On their arrival [at Frankfurt airport] they wilbe initially
received into the care of the Bundesgrenzschu& @Eerman
Border Control Police]. The Bundesgrenzschutz rankfurt
confirmed that, if and when the United Kingdom fie them
. of the date of the family’s return they would eresthat a
suitably qualified doctor is at the airport to mele¢ family
upon their arrival there. From my own knowledgeGsrman
procedures | am aware that, as a routine, all asgeekers ...
are medically examined upon arrival in Germany. eTh
Bundesgrenzschutz confirmed that, in the lighthaf situation
for this family, in particular the Claimant’s wife’psychiatric
condition, and the fact that they will be informeekll in
advance of the family’s arrival, they will arranger a
specialist in mental health to be in attendanckeeyTalso stated
that they would provide the specialist with any med
information from doctors in the United Kingdom, pided the
Claimant’s wife, Mrs Tozlukaya, gives her consenttis.

The Auslanderbehorde [the administrative officeéhia federal
State (Land) which deals with accommodation andgstipof
asylum seekers] will be responsible for the fanuhce they
have left the airport. The Ausléanderbehérde hawefianed
that, in their experience, the family would havedifificulty in
accessing appropriate medical/psychiatric  treatmerit
necessary, on their return to Frankfurt. The degired level of
treatment required will, of course, depend uponrdwilts of
the assessment to be carried out by the mentahhgaécialist
who will examine the Claimant’'s wife upon her returo
Frankfurt. Germany has a highly developed systérmealth
care. It has not been suggested that the treatritent
Claimant’s wife would receive in Germany would béerior in
any way to that which she has received in this trgun

The Auslanderbehdrde have also confirmed that ibregee no
problems in providing the family with suitable aoomodation

if, as will be the case, they are given sufficiadtzance notice
of the date of their return to Frankfurt. Rathdrart

accommodate the family in an Accommodation Cerntine,

family will be provided with a flat or small housdepending
on what is available at the time ....”



37.

38.

39.

40.

The Secretary of State’s evidence was considereglabii of the respondent’s three
experts.

In a report dated 10 June 2005, Dr Turner acknogdddhat there was “evidence of a
serious approach to consider Ms Tozlukaya's needhe circumstances of her

removal, mainly through liaison with the Germanhawities”. He thought that the

precise training and supervision arrangements soor officials remained unclear.

It was his opinion that the mere fact of being tibldt she faced removal could trigger
a further episode of self-harm with a risk of coetptl suicide. He gave a very
cautious answer to the question of how long it Wilesy to take for the proper and

adequate treatment of Mrs Tozlukaya to reduce reeased suicide risk should she
be removed. He said that in general terms, whesestwere no adverse ongoing
factors, it would be reasonable to expect recofemy depression in most people in
two to three months from the inception of treatmerih Ms Tozlukaya’'s case,

however, it was unlikely that she would achieveomplete recovery while she faced
the risk of deportation; and, given her historywas unlikely that even substantial
recovery would take place as quickly.

Dr Turner was subsequently asked to say whetherrithe of suicide following
removal to Germany would be higher and, if so, thomg it would remain higher. In
a further report, dated 24 June 2005, he stated:

“In. my opinion, the risk of suicide following remal to
Germany will be higher than it presently is.

My opinion [on how long it will remain higher] ishat the
answer to this question depends upon what happeridst
Tozlukaya — and what she perceives is likely topleap There
will be a transient effect simply to do with reldica ....

However, in addition, she seems to perceive remdwval
Germany as the first step in her return to Turk&y opinion

is that the risk of deliberate self-harm and trsk f suicide
derives from a number of elements. One of thes¢hés
presence of a depressive illness. Another is @wppears to be
her perception of risk if returned to Turkey. Hefeom a

psychiatric perspective, what matters is not thgealve

likelihood of return, or even the objective likadibd that return
would be associated with harm. What is importanther

subjective perceptions regarding these mattersesine her
subjective sense which will affect her emotionatest In other
words, it is her own appraisal which will affectrimeood.”

Dr Hajioff, in a report dated 23 June 2005, madeftilowing comments in the light
of the Secretary of State’s evidence:

“(@) ... From the documents | have seen | presumettieae
will be a female escort who will be in continuougeadance if
Mrs Tozlukaya’s suicide risk remains high. Withckuclose
care | believe that the risk of her actually hamnirerself will
be low. ...



(c) Mrs Tozlukaya has been in the UK for sevearyand has
established a network of support. Being forcildgnoved from
that network will increase her sense of helplessaasl lack of
control of her life.

(d) Mrs Tozlukaya’'s depression is responsive toditeiation.
| noted previously that, during her time in the Ulkere had
been some improvement in her mood. With stabisityd
security she becomes less depressed. Moving harpiace
where she believes she was badly treated will ha®pposite
effect. It is likely that, whatever reassurandes s given, she
will fear that she will not be allowed to remain@ermany and
live a normal life there and that she may evendiarned to
Turkey. Because of that she will be more anxiousl a
depressed and in consequence there will be anaserna the
risk of suicide.

(e) If she is given appropriate treatment in Genynand also
as she begins to feel safe and secure there, she wiil
gradually diminish, but | believe that that willkea many
months.”

41. In areport dated 23 June 2005, Ms Citron stated:

“It is my opinion that Ms Tozlukaya will remain aeere
suicide risk so long as she is threatened with veindo
Turkey. Itis unclear to me what mental healthvgsion would
be available to Ms Tozlukaya in Germany. If sherevd
remain in Germany with her family and be monitobgda full
mental health team without the threat of removalltokey,
this would be adequate. It is the threat of rerhdwal urkey
which Ms Tozlukaya perceives as inevitable tha¢vekes all
her fears. It is this fear that she is unable dpecwith and
which destabilises her, prompting suicidal behawiout is
therefore my opinion that removing Ms Tozlukaya3ermany
will increase her risk of suicide and may well ppinsuicidal
behaviour which will continue after any mental hieal
provision provided in Germany has ceased.

It is likely that any treatment provided in Germaayunlikely
to be sufficient to ensure that Ms Tozlukaya doet pose a
severe risk of suicide in future given the threhtemmoval to
Turkey.”

42. The Secretary of State considered those furthenoamts by the respondent’s experts
but maintained his certification of the claim asasly unfounded.

The correct approach to certification of a claimasarly unfounded

43. There is no dispute about the test to be appliedthgy Secretary of State in
determining whether the respondent’s claim wasdityeunfounded” within section
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93(2)(b) of the 2002 Act. In relation to the sast&tutory language in section 115 of
the 2002 Act, it was held iR (L) v Secretary of State for the Home Department
[2003] EWCA Civ 25, [2003] 1 WLR 1230 at paras 48d&6-58 that a claim is
clearly unfounded if it cannot on any legitimatewi succeed; but if there is an
“arguable case” or on at least one legitimate viwthe facts the claim might
succeed, it does not qualify for certification. igs essentially the same as the test
adopted iR (Yogathas) v Secretary of State for the Home Depat[2002] UKHL

36, [2003] 1 AC 920 in relation to the materialdentical expression, “manifestly
unfounded”, in section 72(2)(a) of the Immigratiamd Asylum Act 1999. In
Yogathasit was stated by Lord Bingham of Cornhill at pard that the Home
Secretary is entitled to certify if, after reviegirthe relevant material, “he is
reasonably and conscientiously satisfied that tlegaion must clearly fail”; and by
Lord Hope at para 34 that the question is “whetherallegation is so clearly without
substance that the appeal would be bound to f&ée, further, the decision of the
Court of Appeal iR (Bagdanavicius) v Secretary of State for the HB@partment
[2003] EWCA Civ 1605, [2004] 1 WLR 1207, per Auld kat para 58.

The same passages make clear that, although thie isoexercising a supervisory
jurisdiction over the Secretary of State’s decisibmis in as good a position as he to
determine whether the test is met, since the $eahiobjective one and the court has
the same materials before it.

It is also common ground that no artificial comsit is imposed by the date of the
decision letter in this case. The Secretary ofeStas maintained his certification in
the face of all the evidence filed in the judicialiew proceedings. The court can
therefore take all that material into account icideg whether the appellant has an
arguable case under articles 3 and 8 or whetheadiim is bound to fail.

The decision at first instance

46.

The deputy judge held first that, whatever difftees it might face before the Asylum
and Immigration Tribunal on an appeal, the claindemarticle 3 was not bound to
fail. It seems to me that the core of his reasprento be found in para 68 of his
judgment. In the previous paragraph he had refeiwethe evidence of Mr Taylor

concerning the steps that would be taken to safdghis Tozlukaya during the

process of removal and on arrival, and had refetoethe subsequent reports of Dr
Hajioff, Dr Turner and Ms Citron. He continued:

“In view of those reports, | cannot conclude tha Claimant
and his wife would be bound to fail in showing thatoval to

Germany, notwithstanding the measures proposetiédbiiome
Office in carrying out the removal or the treatmawéilable to
Mrs Tozlukaya in Germany, would lead to a real rigkher

attempting and successfully attempting to commitida and

that that risk would be significantly greater thathere was no
attempt to remove her. There is an arguable ¢esdhere is a
real risk of this happening either in the UK whanmttier

measures are taken to remove her, in transit er hér arrival
in Germany.”



47.

The deputy judge’s conclusion in relation to agi@ meant that it was not strictly
necessary for him to consider the arguability @& thaim under article 8, but he did
make some observations on it. There were two d¢ranthe respondent’s arguments:
one was the impact of removal on the mental heaftiMrs Tozlukaya and her
daughters; the other was the family’s long resideic the United Kingdom. In
relation to the first strand, the deputy judge obse only that if the Tribunal were to
find that the predicament of Mrs Tozlukaya would omss the article 3 threshold, it
was still possible that removal would so impingehen mental integrity that article 8
was engaged. In relation to long residence, hexned to the Secretary of State’s “7
year policy”, the details of which are consideratét in this judgment. For reasons
given in para 83 of his judgment, his view was tlitais at least arguable that the 7
year policy puts the Claimant’s case in a differemtiegory such that an adjudicator
might decide that removal is now disproportionate”.

The issues

48.

49.

50.

51.

The Secretary of State challenges the deputy jsdg@iclusions on article 3 and his
observations on article 8, and contends that tipeitggudge was wrong to quash the
Secretary of State’s certificate.

In relation to article 3 it is submitted that thepdty judge concentrated unduly on the
existence of a risk or increased risk of suicidd gave insufficient attention to other

relevant factors which ought to have led him toatode that the claim under article 3

was bound to fail.

In relation to article 8 it is submitted that thepdity judge lost sight of the very high
threshold before article 8 is engaged in a caghisfkind, and of the fact that it is
only in exceptional circumstances that an interfeeewith article 8(1) rights will not

be justified by the need to maintain firm and etifeezimmigration controls.

Whilst attention was understandably focused in emgnut on the deputy judge’s
reasoning, the ultimate question for this courthie same as that addressed by the
Secretary of State and then the deputy judge, namiebther the respondent’s claim
under articles 3 and 8 would be bound to fail onagpeal to the Asylum and
Immigration Tribunal.

Article 3

52.

53.

| take as my starting point the decision of the i€otiAppeal inJ v Secretary of State
for the Home Departmen2005] EWCA Civ 629, since the court in that case
considered at some length the test for the apmicaif article 3 in relation to suicide
risk, albeit the case itself did not concern addi unfounded” certification.

The court inJ v Secretary of Statdrew a clear distinction between “domestic cases”
(where it is said that the conduct of the statéiwiits own territory will infringe a
person’s rights in that territory) and “foreign ea% (where it is said that the conduct
of the state in removing a person from its teryitt another territory will lead to a
violation of the person’s rights in that other tiemy). That classification was applied
to three stages of a person’s removal, namely li@rthe person is informed that a
decision has been made to remove him, (ii) whenishphysically removed by
aeroplane to another territory, and (iii) afterias arrived in that other territory. In
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relation to stage (i), the case was said to benlgla domestic case. In relation to
stage (iii), it was equally clearly a foreign casdn relation to stage (ii) the
classification was less easy, but since in pradicangements are made in suicide
cases for an escort, it was safer to treat itdenaestic case.

The court considered foreign cases first. Havikgnaned the Strasbourg and
national case-law, it held there to be no doubt the relevant test is “whether there
are strong grounds for believing that the persbmeturned, faces a real risk of ...
inhuman or degrading treatment ...” (para 25). jgct=d a contention that a different
test applies in cases where the article 3 brededren relates to suicide or other self-
harm. It then put forward six points by way of difigation of the test (paras 26-31):

“First, the test requires an assessment to be wiatie severity
of the treatment which it is said that the applicail suffer if
removed. This must attain a minimum level of sgyerThe
court has said on a number of occasions that thesasent of
its severity depends on all the circumstances efcdse. But
the ill-treatment must ‘necessarily be serioushsti@t it is ‘an
affront to fundamental humanitarian principles &move an
individual to a country where he is at risk of ees ill-
treatment’ ....

Secondly, a causal link must be shown to exist éetwthe act
or threatened act of removal or expulsion and tifeuman
treatment relied on as violating the applicantscl 3 rights

Thirdly, in the context of a foreign case, the @eti3 threshold
is particularly high simply because it is a foreigase. And it
is even higher where the alleged inhuman treatnsentt the
direct or indirect responsibility of the public hatities of the
receiving state, but results from some naturall\cuogng
illness, whether physical or mental ....

Fourthly, an article 3 claim can in principle sueden a suicide
case ....

Fifthly, in deciding whether there is a real riskaobreach of
article 3 in a suicide case, a question of impaais whether
the applicant’s fear of ill-treatment in the redeiy state upon
which the risk of suicide is said to be based iedively well-
founded. If the fear is not well-founded, thatlwéind to weigh
against there being a real risk that the removhlbgiin breach
of article 3.

Sixthly, a further question of considerable relesars whether
the removing and/or the receiving state has effecti
mechanisms to reduce the risk of suicide. If treeeeffective
mechanisms, that too will weigh heavily againstagplicant’s
claim that removal will violate his or her arti@eights.”
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In relation to domestic cases, the court saidtthethird of those factors is absent but
that the remaining factors are equally applicabhel dhe sixth is of particular
significance: the signatories to the European @ation on Human Rights have
sophisticated mechanisms in place to protect vabier persons from self-harm
within their jurisdictions, and although someoneow# sufficiently determined to do
so can usually commit suicide, “the fact that so@thanisms exist is an important,
and often decisive, factor taken into account whssessing whether there is a real
risk that a decision to remove an immigrant is lieach of article 3” (para 33). The
court also made a number of observations aboua dicother cases, to which | will
return.

Miss Carss-Frisk QC submitted that the sixth factderred to inJ v Secretary of
Statemust now be read in the light of the decision c¢ thouse of Lords iR
(Bagdanavicius) v Secretary of State for the Honepddtment[2005] UKHL 38,
[2005] 2 WLR 1359. In that case the claimant tesisemoval on the basis of a
claim under article 3 that he was at risk of hatrtha hands of non-state agents in the
receiving state. It was held that any harm indlictoy non-state agents would not
constitute article 3 ill-treatment unless in aduhtithe receiving state had failed to
provide a reasonable level of protection againshswarm, on the basis that a state is
not in breach of article 3 unless it has failedits1 positive duty to provide such
protection. Miss Carss-Frisk submitted that e approach must apply to the risk
of self-harm including suicide, in the receiving state: itnscessary to consider
whether there would be any notional breach by #eeiving state of its positive
obligation to protect the individual against su@rh. As regards the content of the
positive obligation, she also relied Beenan v United Kingdorf2003) 33 EHRR 38,
in which the court, when considering whether aideidén prison had given rise to a
breach of article 2, asked whether the authorkieswy or ought to have known of the
suicide risk and “did all that could reasonably éiéeen expected of them to prevent
that risk” (para 92). On this basis Miss Carss#rargued that it could not be a
breach of article 3 to remove the respondent armsdfdunily to Germany, since
Germany could be expected to comply with its pwesitiobligation under the
Convention to provide reasonable protection agahestisk of suicide.

In my view Bagdanaviciushas no direct bearing on the present case. We are
concerned here not just with the risk of harm i@ téceiving state, but also with the
risk of harm in the removing state; and in eacledhs risk arises not from the action

of third parties but from the direct impact of tthecision to remove on the person’s
mental health. Moreover, and more fundamentalhg tine of authority that
establishes that article 3 can in principle applgicase of suicide risk also shows that
the application of article 3 does not depend oraetnal or notional breach of any
Convention obligation by the receiving state.

Thus inBensaid v United Kingdotf2001) EHRR 10, where the Strasbourg court first
accepted that suffering associated with a detdroran a person’s mental illness,
including the risk of self-harm and harm to othexyld in principle fall within article

3, it did so on the basis that article 3 can amMgn in circumstances which do not
themselves engage either directly or indirectlyrégmsponsibility of the receiving state
(see para 34). In that connection it referredtsgudgment inD v United Kingdom
(1997) 24 EHRR 423, which concerned the removal pérson in the final stages of
a terminal illness, AIDS, and it used the same Uagg as it had done v United
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Kingdom That line of reasoning is distinct from the @asg deployed in
Bagdanaviciuswith regard to harm by non-state agents. The riiBtn was
acknowledged ilBagdanaviciudy Lord Brown of Eaton-under-Heywood at para 28,
where he said that no reliance was place® anUnited Kingdomwhich “was a case
where article 3 was found to be engaged notwitltgnthat the risk of harm ...
involved no actual or notional breach of articlerBthe part of the receiving state”.

Whilst | reject the Secretary of State’s relianae Bagdanavicius that does not
diminish the importance of the sixth factordiv Secretary of Statéhat the relevance
of effective mechanisms in the receiving stateettuce the risk of suicide is a factor
of considerable importance. That proposition igpsuted byBensaidand by the later
Strasbourg cases that follow the same approaBeiasaid

On the facts oBensaid the court accepted that removal of the applideorh the
United Kingdom to Algeria would arguably increake tisk of relapse, but noted that
medical treatment was available to the applicartigeria and stated that the fact that
his circumstances in Algeria would be less favolerahan those enjoyed in the
United Kingdom was not a decisive factor from tra@np of view of article 3. It
found that the risk that he would suffer a detetion in his condition if he were
returned to Algeria and that, if he did, he would receive adequate support or care
was to a large extent speculative. It concludéegdea 40):

“The Court accepts the seriousness of the applecamedical

condition. Having regard however to the high thodd set by
Article 3, particularly where the case does notceon the
direct responsibility of the Contracting State fbe infliction

of harm, the Court does not find that that thera sufficiently

real risk that the applicant's removal in thesecuwmnstances
would be contrary to the standards of Article 3.ddes not
disclose the exceptional circumstances ofhease ... where
the applicant was in the final stage of a termitha¢ss, AIDS,

and had no prospect of medical care or family stuppa

expulsion to St Kitts.”

The court has maintained that line of reasoningréanent mental health cases.
Ovdienko v FinlandApplication no. 1383/04, decision of 31 May 20@5nhcerned a
decision to remove the applicants from Finlandhi® Wkraine in circumstances where
the second applicant had severe depression assbeidth a risk of suicide. The
court accepted the seriousness of his medical tonddut observed that his mental
health problems had not been relied upon untilte $éage and that it had not been
shown that he would not receive adequate care imaibd In rejecting the
application as manifestly ill-founded, it used laage (at page 10) virtually identical
to that inBensaid The same approach was adopteBanamsothy v The Netherlands
(Application no. 14492/03, decision of 10 NovemRé&05), where again the court
noted (at page 10) that mental health care wouldvadable in the receiving state,
though possibly not of the same standard as inaiim®ving state.

Although the court’s approach in these mental headises derives frof v United
Kingdom it was stated id v Secretary of Stafat para 42) that the circumstances are
not precisely analogous. One material differesdhat the risk in the present context
arises not just from the person’s removal to aglabere the condition is likely to
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worsen, but from the direct impact on that personémtal health of the decision to
remove. Nonetheless the similarities are in mywvigore important than the
differences.

In N v Secretary of State for the Home Departnm2605] 2 WLR 1124, wher® v
United Kingdomwas the subject of detailed consideration by tbedé of Lords, the
analysis embraced cases of mental as well as @hykiness (see, in particular, paras
44 and 70); and although that case was concernidxdthng specific problems arising
out of the disparity of medical facilities for theeatment of HIV/AIDS in different
countries of the world, it does serve to illustréte relevance of the availability of
treatment in the receiving state and to underlieehigh threshold for the application
of article 3. Thus it was held that only in vemxceptional circumstances would an
applicant’'s medical condition make removal contraoy article 3. The test of
exceptional circumstances would not be satisfiedatlical treatment was available in
the receiving country:

“it would need to be shown that the applicant’'s roald
condition had reached such a critical stage thatettwere
compelling humanitarian grounds for not removinghho a
place which lacked the medical and social servigbkh he
would need to prevent acute suffering while heyimgl' (per
Lord Hope of Craighead at para 50; see, to the seifeet,
Baroness Hale of Richmond at para 69).

The reference to “compelling humanitarian grounksihgs one back to the first of
the six factors inJ v Secretary of StateOne way of determining whether the case
reaches the article 3 threshold is to ask whetberoval would be an “affront to
fundamental humanitarian principles”.

Mr Southey contended that the evidence of an isecaisk of suicide in this case
rendered the claim arguable despite the high ar8dhreshold. He sought to derive
assistance from the judgment of the Court of Appe#he case oBoumahorpone of
three cases reported together under the Rti@&Razgar) v. Secretary of State for the
Home Departmenf2003] Imm AR 529: Soumahoro’scase, unlike that dRazgar
was not the subject of further appeal to the Hooké.ords (whose decision is
reported at [2004] 2 AC 368).

The passage patrticularly relied on by Mr Southehis (para 85):

“This appellant is a person who is suffering frompression
and has on two occasions taken overdoses of medicahich
required her to be admitted to hospital. Themnisontroverted
evidence that, if she is removed to France, ther fieal risk
that she may commit suicide .... We agree with tiige¢ that
the issue was the degree of risk that there wowddah
increased likelihood of suicide.If it was arguableon the
evidence that there was a real risk of a signifibtamcreased
risk that, if she were removed to France, the dppélwould
commit suicide, then in our view her claim basedadicle 3
could not be certified as manifestly unfouridédmphasis
added).
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In J v Secretary of Statbowever, at paras 34-40, the court was at paissréss that
that passage did not represent a modification efcibre test for the application of
article 3 and was to be read in the light of theipalar facts of that case. The court
agreed with the Immigration Appeal TribunalA®\ v Secretary of State for the Home
Department[2005] UKIAT 00084 that an increased risk of sde&iwas not itself a
breach of article 3, though in certain circumstanitavas capable of being a breach.
In the light of those observations | think it unpfel to look at the language used in
Soumahoro The application of article 3 should be considdrg reference to the test
and its amplification as set outJdnv Secretary of State

| turn to consider the application of the test te facts of the present case. It is
common ground that the respondent is entitledHesé purposes to rely on the effect
of removal on his wife’s mental health. As to thie court must proceed in this
context on a view of the evidence that is most @mable to the respondent, even
though the bleakest assessment of Mrs Tozlukayaiditton comes from Ms Citron
who, on the face of it, is the least well qualifiedithe defence experts to express an
opinion on the subject. Dr Turner (paras 38-38vab states that Mrs Tozlukaya’'s
risk of suicide following removal to Germany wilebhigher than it presently is; and,
whilst he appears to accept that the risk will mdwver time with appropriate
treatment in Germany, he also indicates that, tscafl her subjective fear of return
to Turkey, it will not reduce as quickly as woultherwise be the case and she is
unlikely to achieve a complete recovery. Dr Hdjiplara 40 above) states that there
will be an increase in the risk of suicide; andtthahilst the risk will gradually
diminish if she is given appropriate treatment ieri@any, it will take many months.
Ms Citron (para 41 above; see also para 31) corssitiat the risk of suicide will not
only be increased but will be “severe”; and thay g:eatment provided in Germany
will be unlikely to be sufficient to ensure that ¢Miozlukaya does not continue to
pose a severe risk of suicide.

As regards the three stages of removal identifired v Secretary of Statgara 53
above), | need say very little about the firstdolnot consider there to be any question
of a breach of article 3 while Mrs Tozlukaya rensain this country following the
communication to her of the removal decision, eteammunication of that decision
gives rise in itself to an increased risk of suécidlhe authorities will remain under a
positive obligation to take reasonable measurepriect her against the risk of
suicide (cf.Keenan v United Kingdomat para 56 above). There is no reason to
believe that they will be in breach of that obligat

Similar considerations apply to the second stagephysical removal by aeroplane to
Germany. Mrs Tozlukaya will have suitably qualfiescorts (para 35 above) which,
as Dr Hajioff accepts, will mean that the risk ef lnarming herself during this period
is low. In any event, what is proposed amountsptimciple to the taking of
reasonable measures to protect against that riskheene is again no reason to believe
that there will be any breach of the positive adign to take such measures under
article 3.

As to the third stage, it is clear from the Secretd State’s evidence (para 36 above)
that appropriate measures will be taken by the @erauthorities, both at the airport
and subsequently, to protect against the risk afidel In addition to the general
point that Germany is a signatory to the Europeanv€ntion on Human Rights,
there is specific evidence that relevant medicailifees will be available in Germany
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for the respondent and his family and that thettneat that Mrs Tozlukaya will
receive can be expected to be at least as godw dseaitment she has received in this
country. In addition, suitable accommodation el provided.

In my judgment it is plain in these circumstandes &an increase in the risk of suicide
as a result of the removal is not sufficient tongrthe case near the high article 3
threshold, even if the risk is regarded as seveckliiely to continue. | do not see
how it could be said to be an affront to fundamiehtemanitarian principles to return
this respondent and his family to Germany.

| should mention, for completeness, that in my vign@ position is not materially
affected by the potential impact on the childrenagbossible deterioration in their
mother’s mental health, or even her possible seiciven if it is permissible to have
regard to such an impact in the context of artg;las opposed to article 8, it does not
seem to me that it could affect the outcome in ¢hese.

Accordingly, | take the view, in respectful disagmeent with the conclusion reached
by the deputy judge, that the respondent’s claimteurarticle 3 is bound to fail and
that in this respect the Secretary of State walemhto certify the claim as clearly
unfounded.

Avrticle 8

75.
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Mr Southey conceded that it was highly unlikelytttiee claim under article 8 could
succeed on mental health grounds if the mentatthelim had failed under article 3.
However, in reliance ok (Razgar) v Secretary of State for the Home Depant
[2004] 2 AC 368, he sought to argue that the claitihis case ought to succeed under
article 8 as well as under article 3. | do nonkhit necessary to deal witRazgar
save to note, first, thdRazgarshows that the threshold for successful reliante o
article 8 in a mental health case is very high @ege per Lord Bingham at para 9);
and, secondly, that the present case is factualy different fromRazgarbecause of
the detailed evidence filed by the Secretary ofteéStancerning the facilities and
treatment that would be available in Germany if tegpondent and his family were
removed there. It is sufficient to state my cas®n that, in the light of the
considerations to which | have referred in the ernhbf article 3, the respondent’s
claim under article 8 would in my view be boundfad in so far as it relates to the
effect of removal on the mental health of Mrs Téalya.

There is, however, an altogether separate stranletarticle 8 claim, in relation to
which the respondent’s case has more substante tbdoncerns the position of the
two children of the family, now aged 9 and 4 re$pety, and in particular that of the
elder child.

The deputy judge held that, in view of the lengthime they have been in the United
Kingdom and the ties they will have establishedirduthat period, removal of the
children would arguably constitute an interferenath their right to private life under

article 8(1). I agree.

The Secretary of State contends that any suchfenéeice is justified under article
8(2) by the need to maintain firm and effective iigration controls. This engages
the issue of proportionality. As Lord Bingham esgsed it inRazgar “decisions
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taken pursuant to the lawful operation of immigyatcontrol will be proportionate in
all save a small minority of exceptional casespiidi@ble only on a case by case
basis” (para 20). The approach to be adopted éy'thbunal (or adjudicator, as was
then the case) in these circumstances was laid dotoang v Secretary of State for
the Home Departmef2005] EWCA Civ 105, [2006] QB 1, at para 59:

“The true position in our judgment is that the HumRights
Act 1998 and section 65(1) [of the Immigration afslylum
Act 1999] require the adjudicator to allow an appsgainst
removal or deportation brought on article 8 grouifidsut only
if, he concludes that the case is so exceptionalsoparticular
facts that the imperative of proportionality demsndn
outcome in the appellant's favour notwithstandifatt he
cannot succeed under the Rules.”

In deciding whether the case is truly exceptiomairamigration judge is entitled to
have regard to statements of policy by the Segreth6tate as to the exercise of his
discretion to grant leave to remain outside the ignation Rules. If a policy tells in
favour of the person concerned being allowed tg istdhis country, it may affect the
balance under article 8(2) and provide a propeistfas a finding that the case is an
exceptional one. IBhkembi v Secretary of State for the Home Depatti2é€05]
EWCA Civ 1592 the court allowed an appeal on a @docal ground but considered
the relevance of a policy when rejecting an argurbgrthe Secretary of State that it
should decline to remit the case because the sl@ismdoomed to fail. The policy in
guestion was the Secretary of State’s concessiomguanced in October 2003, in
respect of families who came to this country ptamOctober 2000. Having pointed
out that the Tribunal has an independent assessmemike, Latham LJ stated (paras
14-15):

“... The consequence is that the Tribunal in the gmegase
would have been entitled to consider, and if thettenais
returned to the Tribunal will have to consider, whkize true
policy is and decide whether it does or does ngiyafo the
appellant [on] the facts as we understand them ....

The policy does not strictly apply to the appellait,

nonetheless, [counsel for the appellant] is ewlitle seems to
me, to argue that if and insofar as a rationalelzdiscerned
for the policy the Tribunal can consider whethernot as a
consequence the Adjudicator was wrong to conclade this

was merely a concession which the Secretary oé $tantitled
either to depart from or require strict adherenmebut goes
further than that and justifies the conclusion th& is an
exceptional case.”

In the present case the respondent relies on ttret8ey of State’s policy on removal
where there are children with long residence ia tdauntry. That such a policy exists
is not in doubt, but the case has thrown up a tnoglilegree of confusion about its
actual terms.

A document headed “DP 5/96 and instruction to IBtates in its present form:



‘DEPORTATION IN CASES WHERE THERE ARE
CHILDREN WITH LONG RESIDENCE

Introduction

The purpose of this instruction is to define mokeady the
criteria to be applied when considering whetherosr@gment
action should proceed or be initiated against garamo have
children who were either born here and are aged dver or
where, having come to the United Kingdom at anyeage,
they have accumulated 7 years or more continuidamrce.

Policy

Whilst it is important that each individual case shibe
considered on its merits, the following are factetsich may
be of particular relevance:

@ the length of the parents’ residence withoavée

(b) whether removal has been delayed through mteaa
(and often repetitive) representations or by thepis
going to ground;

(c) the age of the children;

(d) whether the children were conceived at a tinfeenw
either of the parents had leave to remain;

(e) whether return to the parents’ country of iorigyould
cause extreme hardship for the children or putrthei
health seriously at risk;

() whether either of the parents has a historgrohinal
behaviour or deception.

3. When notifying a decision to either conced@raceed with
enforcement action it is important that full reasdre given
making clear that each case is considered on dwidual
merits.”

The document was originally published in March 1986d referred in the
Introduction to children “aged 10 or over” or whadhaccumulated “10 years or
more” continuous residence. The document in iesgmt form reflects a manuscript
amendment whereby “7” was substituted for “10” daling a policy modification
announced by the Under-Secretary of State for in@éiDepartment, Mr O’Brien, in
a written answer to a Parliamentary question oR&gruary 1999.

In his Parliamentary statement, as it effectiveasywMr O’Brien said this:

“For a number of years, it has been the practicethef
Immigration and Nationality Directorate not to pues
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enforcement action against people who have childreter the
age of 18 living with them who have spent 10 yesarmore in
this country, save in very exceptional circumstance

We have concluded that 10 years is too long a geri@hildren
who have been in this country for several yeard Wwé

reasonably settled here and may, therefore, firdifficult to

adjust to life abroad. In future, the enforced ogal or
deportation will not normally be appropriate whéhere are
minor dependent children in the family who haverbleang in

the United Kingdom continuously for 7 or more yeahs most
cases, the ties established by children over teisog will

outweigh other considerations and it is right aanl that the
family should be allowed to stay here. Howevechezase will
continue to be considered on its individual métits.

In Baig v Secretary of State for the Home Departnj2d®5] EWCA Civ 1246 there
was an issue as to the effect of that statemeiwing®l for the applicant contended
that it introduced a significant shift in the pglian that it made clear, which the
original document did not, that the assumption wed children falling within the
stated period of years should not be removed frbm tountry, and that an
exceptional case would need to be demonstratedediey were removed. After
some discussion counsel for the Secretary of Siatepted, albeit for the purpose of
the particular case, that a fair reading of thginél document and the Parliamentary
answer was to be found in a passage in Butterwohthshigration Law Serviceat
para 1121, which reads:

“Whilst it is important that each individual caseush be
considered on its merits, there are specific factehich are
likely to be of particular relevance when considgrivhether
enforcement action should proceed or be initiatgairest
parents who have children who have lengthy reselenahe
United Kingdom. For the purpose of proceeding with
enforcement action in a case involving a child, texeral
presumption is that we would not usually proceedhwi
enforcement action in cases where a child was here and
has lived here continuously to the age of severowar, or
where, having come to the United Kingdom at anyeage,
they have accumulated seven years or more consnuou
residence. However, themaybe circumstances in which it is
considered that enforcement action is still appederdespite
the lengthy residence of the child, for exampleases where
the parents have a particularly poor immigratiostdry and
have deliberately seriously delayed consideratiotheir case.

In all cases the following factors are relevantréaching a
judgment on whether enforcement action should gace

- the length of the parents’ residence withouvéeavhether
removal has been delayed through protracted (ateh of
repetitive) representations or by the parents gtwrground;



- the age of the children;

- whether the children were conceived at a timenndither of
the parents had leave to remain;

- whether return to the parents’ country of origiauld cause
extreme hardship for the children or put their treal
seriously at risk;

- whether either of the parents has a history omioal
behaviour or deception.

It is important that full reasons are given makaohgar that each
case is considered on its individual merits.”

85. In the present case, the argument at first instpneeceded on the same basis. That
the deputy judge so understood the position i ¢fean para 83 of his judgment. In
the course of the hearing before us, however,aaitme apparent that the Secretary of
State took a more limited view of the policy. Aetcourt’s request, the Secretary of
State’s stance was confirmed in a letter from celf@dlowing the hearing. Counsel
stated on instructions that the Secretary of Stgtelicy is as set out in the original
document DP 5/96 as amended by the substitutiofi’’ofor “10”, and that the
ministerial statement by Mr O’Brien is not parttbé policy. The Secretary of State
does not accept that the summary in Butterworthshigration Law Servicés an
accurate reflection of the policy.

86. In the present case a decision was purportedlyntakeder the policy. It was
contained in a letter dated 20 June 2005 sentenctmtext of the judicial review
proceedings. The decision was in these terms:

“The announcement of the concession made it clestreéach
case would be considered on its individual merit3.he

Secretary of State has again considered your diease but is
not prepared to grant the family the benefit of toacession
given the particular circumstances of their casbey used the
services of a people smuggler to gain entry to Wmted

Kingdom in June 1998, travelling from Germany, vwehéney
had previously sought asylum. Their applicationdsylum in

this country was certified on safe third countryougrds in

January 1999 after the authorities in Germany hamkted
responsibility for the further consideration of ithelaim under
the terms of the Dublin Convention. They have baesmre
since that time that they have no claim to remaithe United
Kingdom and that they are properly returnable tonzay, and
have only been able to remain until now by pursyirgracted
legal challenges against their removal. In alldineumstances,
the Secretary of State is not prepared to exedisgetion in

their favour.”

87. The court also sought confirmation of the termshef policy actually applied by the
decision-maker. In a further letter sent afterhiaring, counsel for the Secretary of
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State stated on instructions that the policy carsdd and applied by the official who
took that decision on behalf of the Secretary @ité&Stwvas the policy set out in the
original document DP 5/96 as amended by the substit of “7” for “10”, and that
caseworkers do not have access to Mr O’'Brien’&stant or to the summary set out
in Butterworths’Immigration Law Service

All this places the Secretary of State in a mostoanfortable position. In 1999 the
Under-Secretary of State made in Parliament what waarly intended to be a
statement of policy. The way in which the statehdescribed the existing practice
and the change to 7 years instead of 10 yearsgiyrauggested a presumption
against enforcement action in such cases (“sawefiy exceptional circumstances”,
“will not normally be appropriate”). Yet it is nosaid that none of this forms any
part of the policy and that the actual policy mited to one under which each case is
considered on its merits but a number of factory ma of particular relevance
(something which is barely more than a statemerdooiiderations relevant gny
discretionary decision of this kind). Moreoverstiposition is now adopted despite
the absence of any action over the interveningsy&arcorrect the false impression
created by the text of Butterworthmmigration Law Servicen which practitioners
will have relied, and despite the concession madeohbinsel for the Secretary of State
in Baig.

All this is contrary to basic principles of goodnaidistration. It also has potentially
important legal consequences. From the informatian have been given it is
apparent that decisions concerning children wittgleesidence are taken without any
regard to the Parliamentary statement on the subjethe Under-Secretary of State.
There is a strong argument not only that the Radrgtary statement is a relevant
consideration, but that there is a legitimate etqiean that it will be applied. If,
therefore, the issue before us were a direct agdl¢o the decision of 20 June 2005
purporting to deny the family “the benefit of thencession”, | have little doubt that
the challenge would succeed.

The actual issue before us is of course differdhtis whether there is an arguable
case that, in the light of the policy and Parliataen statement to which we have
referred and their application in the circumstanmethe case, the Tribunal might find
that this was an exceptional case in which remaxalld be disproportionate under
article 8. On that question the decision of 20eJR005 would carry no weight since
it was taken without regard to the Parliamentaggeshent. The Tribunal would be
entirely free to form its own judgment on the matte

| think that there is force in the views expresbgdhe deputy judge on this question.
He proceeded on the basis that the policy expresgsedr as amended by, the
Parliamentary statement “tilts in favour of the rgraf leave” (para 83(4)). He
assumed, understandably, that the Secretary o’ Stattual decision had been taken
by reference to the Parliamentary statement. Bahen that basis he considered
there to be an arguable case:

“(5) In this case, the Secretary of State wagledtito refer to
the fact that he had taken an early decision toowenthe
Claimant and his wife under the Dublin Conventiord dhat
there have been proceedings to challenge thisidecihich in
total have occupied a lengthy period of time. Hoeve of that



92.

Conclusion

93.

time some 22 months passed waiting for the resolutf an
important general point in other lead cases, aBoggars were
spent on appeals which the Claimant was entitlqzlitsue and
the present application for judicial review wasrelied over a
year ago. Although the Tribunal might need to stigate why
Mrs Tozlukaya’'s mental health difficulties were natised
earlier than June 2004, this is not a procedurstbhy of such
manifest abuse that the family was bound to beuebed from
the benefit of the policy.

(6) ... when it comes to deciding whether removallddoe
disproportionate under Article 8, the Tribunal via# entitled to
take account of the Secretary of State’s policy tnad it calls
for an individualised decision with something ofb&s in
favour of the claimant ....”

In the circumstances | do not think that the resleotis case under article 8
concerning the position of the children is boundaib

For the reasons | have given | consider that the@e$ary of State was entitled to
certify the respondent’s claim as clearly unfoundedo far as it related to article 3
and the mental health aspect of article 8. Bud hdt consider that he was entitled so
to certify in so far as the claim related to thesipon of the respondent’s children
under article 8. On that limited basis | would ajghthe quashing of the Secretary of
State’s certificate and would dismiss this appeal.

Lord JusticeLloyd :

94.

| agree.

Lord Justice Buxton :

95.

| also agree.



