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Judgment

Mr Neil Garnham QC, sitting as a Deputy HCJ:

Preliminary procedural issues

1.

This is a claim by Mr Mohammoud Egal for an Ordaéreding his release from
immigration detention.

The matter came before me on 4 November 2009 apglication for permission to
apply for judicial review which was to be “rollegh’uwith a substantive application if
permission was granted. The Claimant was repreddmy Mr Alex Goodman, the
Defendant by Mr John-Paul Waite. At the beginmighe hearing, | indicated that |
proposed inviting Mr Goodman to develop his subimaiss in full, after which |
would rule on whether permission should be gramethe light of the Defendant’s
written submissions. | said that if | granted pission | would then invite Mr Waite
to respond to the substantive application. BothurGel were content with that
course. Having heard Mr Goodman, | gave permisswmrapply and Mr Waite
responded to Mr Goodman’s submissions.

In opening his case, Mr Goodman indicated thatdiiesnt had an application to
amend his grounds by adding what were called “Sarpphtary Grounds of Claim”.
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A copy of those Supplementary Grounds (a copy atlwban be found in the hearing
bundle at page 337) had been served on the Courtoanthe Defendant on
2 November 2009. They are lengthy but, in essetcit@|enge the lawfulness of the
Claimant’s detention between 16 September 20081dn&ipril 2009. | was told that
they were based on documents disclosed by the t8ecref State late in the
proceedings. Mr Goodman indicated at the outs#thk was not inviting the Court
to decide on that challenge during the presentifgabut instead hoped to persuade
the Court to deal with the claim for release froetetition immediately, with the issue
of unlawful detention between 16 September 20081andpril 2009 being dealt with
at a subsequent hearing. Mr Waite said that tloeeSey of State was content with
that approach provided the Secretary of State vienghe chance to oppose the
grant of permission in respect of that challenge.

| indicated that | would rule on that applicatiomving heard the substantive
submissions. | did so by way of a short ex tempor@ggment at the end of the day.
Counsel agreed to prepare a note of that Judgméntessence, | ruled that the
Claimant should have permission to amend his Greundadd the Supplementary
Grounds, that the grant of permission | had givertha close of Mr Goodman’s
submissions would apply only to the claim for relearom detention, that the
Secretary of State should have an opportunity tgpoled in writing to the
supplementary grounds and that a Judge of the Adirative Court should then be
invited to rule on whether or not the Supplement@rgunds disclosed an arguable
case. If he or she ruled that they did, the cleimespect of the unlawful detention
should come on for hearing in the usual way. | enatkar that it would not be
necessary for that matter to be reserved to mecdmid be heard by any Judge or
Deputy Judge of the Administrative Court. Both @sel indicated they were content
with that proposed method of dealing with the peablcreated by the late application
to amend and | made an Order in those terms.

In consequence, the one matter that now falls émisibn is the application for an
immediate Order requiring the Secretary of Staterdlease the Claimant from
immigration detention and it is to that that | ntwn.

The Statutory Scheme

6.

It is convenient first to set out the relevantgtiaty provisions that govern the powers
of the Secretary of State to detain when deportai@ontemplated.

Paragraph 2(2) of Schedule 3 to the Immigration&31 provides as follows:-

“Where notice has been given to a person ... of asgetTto
make a deportation order against him... he may beaiuced
under the authority of the Secretary of State pampdihe
making of a deportation order. “

Sub-paragraph 3 of paragraph 2 provides:-

“Where a deportation order is in force against gogrson, he
may be detained under the authority of the SecyetdirState
pending his removal or departure from the United
Kingdom...".
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9. Section 32 of the UK Borders Act 2007 provides asamal:-
“(1) In this section “foreign criminal” means a pson:
(@) who is not a British citizen,

(b) who is convicted in the United Kingdom of afeince
and

(c) to whom condition (1) or (2) applies.

(2) Condition (1) is that the person is sentenced period of
imprisonment of at least twelve months.

(3) [Condition (2) is not yet in force...]...

(5) The Secretary of State must make a deportatrder in
respect of foreign criminal (subject to Section [@®ich
does not apply here])

10.  Section 36 provides:-

“(1) A person who has served a period of imprisonhmaay be
detained under the authority of the Secretary afest

(@) Where the Secretary of State considers whether
Section 32(5) applies and

(b) Where the Secretary of State thinks that Sectio
32(5) applies, pending the making of a
deportation order.

(2) Where a deportation order is made in accordamgth
Section 32(5), the Secretary of State shall exertie
powers of detention under paragraph 2(3) of Sche@ubf
the Immigration Act 1971 ... unless in the circumsgsn
the Secretary of State thinks it inappropriate.”

The History

11. The Claimant was born on 29 November 1988 in S@nalOn 24 January 1990,
when he was one year old, the Claimant, his mathdrsiblings moved to the United
Kingdom. He grew up here and has lived in thisntguever since. The family were
granted exceptional leave to remain for four yeamsl thereafter were granted
indefinite leave to remain.

12. In 2004, the Claimant first came to the attentibthe police when he was cautioned
for an offence of burglary of a non-dwelling. Heasvsubsequently convicted, on
19 May 2006, of burglary and theft from a dwellinguse and common assault. He
received a community order with supervision anduafesv was imposed. He
breached the terms of the curfew and was theredergenced to twelve months
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13.

14.

15.

detention and training. On 6 June 2006, he wasictad of robbery and failing to
surrender custody.

On 30 January 2007, the Defendant made a decisidagort the Claimant following
the latter two convictions. The Claimant appeadginst that decision and that
appeal was allowed by the Asylum and Immigratioibdmal (AIT) following its
consideration of Article 8 of the European Convaemton Human Rights (ECHR)
against the background of the facts then obtaininghere is a copy of the
Determination at page 43 in the bundle. The Detation included the following
passage at paragraph 8.7 — 8.8:

“The only family he has contact with are in the téal
Kingdom. We accept that the Appellant and his lfahave no
remaining relatives in Somalia ... We further acceéfpat
having come to the UK when he was a year old, hlenet
have any recollection of Somalia. We find that Appellant
has not been entirely truthful as to the extentwioich he
speaks Somali... However, we accept that he doeseadtor
write Somali. Bearing in mind what is known abdbé
unstable situation in Somalia, we accept that ituldobe
extremely difficult for him without any contactsdahmited
knowledge of the language and with only such lidnftends as
his mother might from time to time be able to deind to make
any kind of life for himself there or possibly esmvive. For
all those reasons, we find that removal would be
disproportionate.

We wish to make it clear that the Appellant shoutd take
from this that he is immune to deportation regasdlef his
conduct. We allow his appeal based on the factsdhay
currently are, including in particular the Appellés relative
youth. Those facts may change or may be viewéztathtly if
the Appellant’s pattern of offending were to conéri

Since the date of that Determination, the Claimiaas been convicted of further
offences. First, on 7 May 2008 he was convictedwd counts of assaulting a
constable and sentenced to eight months imprisonng&scond, on 10 April 2008, he
was convicted of causing grievous bodily harm amstenced to ten months
imprisonment, to be served concurrently with thetesece for the assaults.

The automatic release date for the latter senterase16 September 2008. On that
day, he was made subject to immigration detentidhe letter informing him of that
decision, addressed to him at the Young Offendessitite at Feltham, was dated
16 September 2008 and can be found at page 5& diuthdle. The letter includes the
following:-

“The Secretary of State is considering whether i8a@®2(5) of
the UK Borders Act 2007 (Automatic Deportation) kggpin
your case. Consequently you are liable to detentioder
Section 36(1) of said Act. While each case wiltbesidered
on its merits, the presumption is that the publiterest
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16.

17.

18.

19.

requires the detention of foreign criminals. Omyexceptional
circumstances, or if a person poses the lowesttagke public
and the lowest risk of absconding, will this preption be
outweighed.”

The hearing bundle contains copies of a Home Offase record file. The entries in
that record are revealing of what the Defendaniebetl was the status of the
Claimant whilst in detention. Thus, the entry 8o6eptember 2008 indicates that the
Claimant fvas sentenced to ten months imprisonment on 4/908”that HMP
Weyland subsequently indicated tliite sentence was one year two month3he
entry for 16 September 2009 read€a%e fits CCT criteria assessment, as non-EEA
national, has received a custodial sentence of yaa, one month and 27 days, is
subject to automatic deportation under the new UstdBrs Act 2007 ...” The
custody authority sheet which is found at page 6#he bundle indicates that the
Claimant was d&foreign national who has served a period of impnsnent and the
Secretary of State is considering whether Sect(5)3of the UK Borders Act 2007
applies.” A case file entry for 15 October 2008 (page 9%lidates that!This is an
automatic deportation case” A three month detention review (at page 1009 als
suggests that the Home Office were treating thén@at's case as one to which the
2007 Act applied. The same can be said of a sixtimdetention review dated
16 March 2009 which is found at page 115.

Curiously, however, whilst the Home Office interrddcumentation suggested that
the Claimant was being treated as a person sulgjed#ttention under the 2007 Act,
monthly progress reports to the detainee himseafgssted that the Claimant was
being detained under Schedule 3 to the Immigradicnl971. That can be seen from
the monthly progress report of 12 November 2008€p@8), December 2008 (page
103), January 2009 (page 108), February 2009 (p&8¥and for March 2009 (page
116).

It appears, (although this may be the subject spute at the subsequent hearing in
this case), that it was in about March 2009 that Home Office realised that the
Claimant ought to have been detained, if at alfleurparagraph 2(2) of Schedule 3 of
the 1971 Act. That that was the case emerges fhenctustodial authority form at
page 118. On 8 April 2009, the Home Office wrate¢hte Claimant indicating that his
deportation would be conducive to the public gopage 124). The decision to make
the deportation order is found at page 130.

The fact that in March or April 2009 the Home O#fibad recognised that they had
been treating this case as an automatic deportaiea under the 2007 Act, rather
than a conducive case under the 1971 Act, appeabe tconfirmed by the seven
month detention review at page 133 in the bundlke apparent change in the basis
for the detention may be of considerable signifceam the supplementary claim the
Claimant advances as to the lawfulness of his tieten For present purposes,
however, this history is relied upon by Mr Goodnm@ammarily because, he says, it
demonstrates substantial inefficiency or incompeteon the part of the Secretary of
State. He submits that that goes to the questmnvhich I will return below) of
whether the Secretary of State has acted with digence in handling this man’s
case.
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20.

21.

On 08 April 2009 the Secretary of State decidedéport the Claimant and on 14
April 2009 issued a notice of decision to make podtion order. The Claimant
alleges that he attempted to appeal that Noticé.appears, however, that he
erroneously faxed the appeal forms to the wrongesdd There is no evidence that
that appeal form was received either by the Albpthe Home Office. However, the
Secretary of State decided that the Claimant oughhave the opportunity of
appealing the deportation decision to the AIT accbedingly reissued the decision in
late October 2009. The Claimant appealed thatsaetito the AIT on 2 November
2009. That appeal is currently outstanding.

The Claimant has remained in detention since Af9. It is important to note that
he makes no assertion in the course of his chalémgis continued detention that his
detention since 14 April 2009 has been unlawfulhe TGrounds, prior to their

amendments, challenged the lawfulness of past tieterbut the Court was not

invited to rule on that. That claim is only mouht® the Supplementary Grounds
which | gave the Claimant permission to add by whamendment. The subject of
the current challenge is the Claimant’s detent®atadoday’s date and hereatter.

The Competing Submissions

22.

23.

24,

25.

26.

The question for today, therefore, is whether th@n@ant's continued detention is
lawful.

Mr Goodman for the Claimant makes five principlémissions. First, he says that
the case oHardial Singh[1984] 1WLR 704, applies to the present case aatith
consequence the essential question is whether ébeetdry of State can properly
assert that removal of the Claimant will be effdctathin a reasonable period. It is
Mr Goodman’s case that removal is unlikely at aleg the strength of the
Claimant’'s immigration case, but that even if remlowere to become possible,
detention would be a very long way off. Furthes,doints to the practical difficulties
facing the Secretary of State in removing to Soanafid invites the Court to approach
that issue as did Davies JAdi v SSHD (No ZP009] EWHC (add ref).

Second, he says that the length of detention te, dame 13%% months, is relevant in
itself and points to a conclusion that no furthetetition can possibly be acceptable.

Third, he says that the risk of the Claimant abdoomnwere he to be released from
detention now would be low. He says that the Céaitms integrated into British
society; he has close family ties here; he has beg in this country since the age
of one and he had a strong case for being alloowedmain here. It is suggested that
conditions such as reporting conditions and perhajlgstronic tagging would
adequately meet any risk of absconding.

Fourth, he says that the risk of the Claimant ferafing is not such as would justify
his continued detention. Mr Goodman says thas ifor the Secretary of State to
prove justification for detention and observes thate is no evidence, whether from
the National Offender Management Service or otheswio justify a conclusion that
there is a significant risk of refunding. He sé#yat the last offence, what he calls the
“index” offence, was at the lower end of the scale foerafés of grievous bodily
harm as is reflected in the relatively modest sagef ten months imprisonment.
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27.

28.

29.

30.

Finally, Mr Goodman says that the Secretary ofeStets failed to act with proper
diligence. It is argued that the history demoregdhat for six months, the Secretary
of State was acting under the misapprehensionhihdiad power to detain under the
automatic deportation provisions of the 2007 Actewhn fact those provisions did
not apply.

Mr Waite, on behalf of the Secretary of State, ulies the fact that for the purposes
of these present proceedings, there is no challengfee lawfulness of the period of
detention between 14 April and the date of issuehef proceedings. So, says
Mr Waite, the sole question is whether the decisibthe Secretary of State today to
continue detaining is a reasonable one. He sayardemay properly be had to the
previous length of detention and the possible autangth of detention but no regard
should be had to any suggestion of unlawfulnegmst detention.

With that in mind, Mr Waite makes six submissions.

First, he says, the Secretary of State relies enistk of the commissioning of further
offences. Second, he relies on the risk of théen@lat absconding. Third, Mr Waite
says that the time for assessing whether removalbeacompleted in a reasonable
period has not yet arisen because the Claimanpsapights are not yet exhausted.
Fourth, he says that the fact that the appeal bageat been heard is evidence that a
reasonable period has not yet elapsed. Fifthahe that there is no clear operational
or practical impediment to the Claimant’'s remowaBbmalia. Sixth, he says that the
overall period of detention of this Claimant is rait of step with what has been
regarded as lawful in other cases.

Discussion

31.

32.

The case concerns the liberty of an individualis lvell established that the Court’s
role in a claim for an order for release from détenis a primary one and is not
simply a matter of review. The Court itself deadke lawfulness and reasonableness
of detention; it does not simply consider whethex Secretary of State’s conclusion
on the issue is one reasonably open to himR(mao A) v Secretary of State for the
Home Departmeri2007] EWCH Civ 804 at paragraph 60-62 Toulsorsaidi:

“It must be for the Court to determine the legaubdaries of
administrative detention. There may be incideqtadstions of
fact which the Courts may recognise that the Hoewelary is
better placed to decide than itself, and the Ceuiltt no doubt
take such account of the Home Secretary’s viewsasseem
proper. Ultimately, however, it must be for theu@do decide
what is the scope of the power of detention andivenet was
lawfully exercised, those two questions beings nofte
inextricably interlinked.”

The proper approach to be adopted in determiniadawfulness of detention under
immigration powers was authoritatively determinedR v Governor of Durham
Prison ex p Singif1984] 1 All ER 983. That case turned on the progonstruction

of paragraph 2(3) of Schedule 3 to the Immigrathart 1971. By contrast, as is
common ground between the parties, this Claimartigently detained pursuant to
the powers under paragraph 2(2) of Schedule 3sedins to me perfectly plain,
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33.

34.

35.

however, that the principles enunciated by Woothére apply with equal force to the
present case.

That that is correct emerges from the Court of Agppedecision inR (SK
(Zimbabwe)) v SSH[2008] EWCA Civ 1204, [2009] 1WLR 1527, a caseatbich
Mr Goodman took me. At paragraph 35 in the Judgmews LJ held:-

“In seeking to formulate the issue before us, | gdbe
guestion, what is the reach of the power conferted
paragraph 2(2) of Schedule 3 ... and characterisedsita
guestion of statutory construction. ...I would sumsgmy
conclusions on this issue as follows ...(ii) avoidantthe vice
of arbitrary detention by use of the powers corddrrby
paragraph 2(2) requires that in every case the Har&ingh
principles should be complied with.”

Those principles were conveniently summarised bgddylJ in R(oao 1) v SSHD
[2002] EWCA Civ 888:

“In my Judgment ... the following four principles eges

(i) The Secretary of State must intend to depatgérson
and can only use the power to detain for that pagyo

(i) The deportee may only be detained for a petivat is
reasonable in all the circumstances;

(iii) If, before the expiry of the reasonable pefiat becomes
apparent that the Secretary of State will not béedb
effect deportation within that reasonable period h
should not seek to exercise the power of detention;

(iv) The Secretary of State should act with thesosable
diligence and expedition to effect removal.”

The second, third and fourth of those four prirespare directly applicable here. Mr
Egal may only be detained for a period that isa@eable in the circumstances of his
case. If it has become apparent that the Secrefa®yate is not going to be able to
remove him to Somalia within that reasonable per@dshould be required to release
him now. In judging what a reasonable period &j)duld have in mind the obligation

on the Secretary of State to use reasonable dieggand expedition in arranging the
removal.

The reasonableness of the period

36.

It is accepted by both parties that relevant toghestion as to what is a reasonable
period for detention is the risk of re-offending abbsconding. That is now well
established. Thus, for example,R1(oao I) v SSHDSimon Brown LJ (as he then
was) said at paragraph 29:

“The likelihood or otherwise of the detainee absiiog and/or
re-offending seems to me to be an obviously retevan
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37.

38.

39.

40.

41.

circumstance. |If, say, one could predict with ghhdegree of
certainty that, upon release, the detainee woultrod murder

or mayhem, that to my mind would justify allowinige t
Secretary of State a substantially longer periodimie within

which to arrange the detainee’s removal abroad.”

At paragraph 55, Toulson LJ said:

“A risk of offending if a person is not detainedais additional
relevant factor, the strength of which would depend the
magnitude of the risk, by which I include both likelihood of
it occurring and the potential gravity of the cogsences.”

It is accordingly common ground that | should haggard to the risk of Mr Egal
reoffending in deciding whether a reasonable pehiasl been exceeded in this case.
In my judgment, Claimant does pose a real risks, lin my view, highly material that
in their determination of 30 July 2007, the AIT wad the Claimant that he should
not regard his success in that appeal as makingrhimune to deportation regardless
of his future conduct. They told him that the sg#h of his case would change if his
pattern of offending were to continue. Despitd thiarning, the Claimant continued
to offend.

Mr Goodman suggested that his offences were nahefmost serious character.
Certainly, there are more grave offences, but iildidbe quite wrong to underplay the
seriousness of an offence of grievous bodily haivtr. Goodman is right to say that
there is no expert evidence about the risks ofréutiifending. But in my view, the
Court cannot shut its mind to the fact that thiai@bnt has a significant history of
offending, that offending has continued despite wening contained in the AIT
decision and that the offending is serious. In vigw, the Claimant continues to
represent a significant threat to the public andréhremains a real risk of his
continuing to offend if released.

There has been authority of somewhat conflictifgatfas to the significance of a risk
of absconding. IR (oao |) v SSHIDyson LJ said (at paragraph 53),:

“Carried to its logical conclusion (the risk of atsnding)
could become a trump card carried by the Secretdr$tate in
every case where such a risk was made out regardiesll
other considerations, not least the length of thexiqul of
detention. That would be a wholly unacceptablecoue
where human liberty is at stake.”

By contrast, inR (oao A) v SSHDToulson LJ, said at paragraph 54 (in a passage
which Mr Goodman accepted remained an accuratensésit of the law):

“l accept the submission on behalf of the Home &acy that
where there is a risk of absconding and a refusabtcept
voluntary repatriation, there is bound to be vemprtant
factors, and likely often to be decisive factorsdetermining
the reasonableness of a person’s detention, prdvitlet
deportation is the genuine purpose of the detentibine risk of
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42.

43.

44,

45.

46.

47.

absconding is important because it threatens toeatethe
purpose for which the deportation order was made... *

Lord Justice Longmore agreed with the Judgmentoofl LJustice Toulson iA. Lord
Justice Keene also agreed. He addressed theicagié of the risk of absconding at
paragraph 77. Absconding, he said:

“To my mind, that makes the risk of absconding ry given

case a matter of the greatest important, since pgeason in
guestion were to abscond, and it would prove diffito trace

him, the whole purpose of the deportation order looe

frustrated. To that extent, | respectfully disageith that part
of the Judgment of Dyson LJ in R(l) at 53, wherestnessed
the need not to overstate the importance of th& w$

absconding. lItis, in my Judgment, a factor whichnost cases
will be of great importance.”

In the light of those authorities, it seems to rnat tthe proper approach recognises
that the risk of a detainee absconding will alwdes an important factor in
determining the reasonableness of a person’s daterthat in many cases that risk
will be decisive, but that the risk of abscondiagnot a trump card in the sense that its
existence obliges the court to disregard every rotfaetor. Nonetheless the
importance of this factor is difficult to overstabecause the detainee’s absconding
would frustrate the very purpose of the statutawer to detain pending deportation.

On the facts of the present case, there is, inudgment, a very significant risk of the
Claimant absconding. Mr Goodman fairly made thmfpthat the Claimant’s family
are well established in this country and the Claitteas been here himself since the
age of one. However, the Claimant also has afgignt history of failing to comply
with conditions imposed upon him. He has a previgonviction for failing to
surrender to custody. He has been in breach afrfew order. In addition, the
findings of the AIT on a bail application by thea@hant (dated 29 December 2008)
are, in my Judgment, highly material in this contex

The AIT noted thatThe Applicant has previously been granted bail dvas failed to
report to an immigration officer...” The adjudicator rejected the submission in the
course of that bail application to the effect ttie Applicant’s family would be able
to exert effective control over him and he foundttthe Applicant would be likely to
commit further offences and would be likely to atst if granted bail. That finding
was made after an oral hearing and provides, inviaw, powerful independent
evidence about the risks of absconding.

Mr Goodman suggested that the significance of gterchination by the adjudicator

was undermined by the fact that the adjudicator praseeding on the basis that the
Applicant was liable to automatic deportation unidher 2007 Act. | accept that it can

be said that on that basis, the adjudicator migivehexpected a rather speedier
deportation than has in fact been the case, butyirview that does not negate the
significance of those findings.

It follows that in my judgment, there is a veryrsigcant risk that if the Claimant is
released, he will abscond. It may well be riglatthis family are well settled in this
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country. It may also be right that he has somd peaspects of successfully

challenging the deportation order. But his histaayeals that he is not a man who is
prepared to place his trust in the mechanics ofaiveto ensure his best interests. In
my view, he is unlikely to take the chance andgléased, may well instead simply
disappear.

The likelihood of removal

48.

49.

50.

51.

52.

There are two potential obstacles to the Secreth§tate’s early deportation of the
Claimant. First the practicalities of removal tontalia; second the Claimant’s appeal
rights.

There was considerable debate in the course ofreguas to the practicalities of
returning deportees to Somalia. Mr Goodman refeaklength to the analysis of
Davis J inAbdi on this topic. It was the practical difficulti@sreturning Mr Abdi to
Somalia that led Davis J to say at paragraphl 76ifik that the time has come in this
particular case to say that enough is enough ..s lfime now, in my view, that Mr
Abdi be released from detention ..ahd Mr Goodman says that for precisely the
same reasons, precisely the same outcome sholdd foére.

However, on the morning of this hearing, by condéntVaite put before the Court a
witness statement from Mr Clive Wools, an inspeatothe Returns Liaison Unit of
the UK Border Agency. Mr Wools’ statement descsillee mechanics for effecting
returns to Somalia. He explains that they arectdfeby the use of a European Union
format letter. He says that where a birth cedifécor passport is not available, then a
“biodata form” is completed. He explains that sdee a short period when
Mogadishu International Airport was closed from rieptember to mid-October
2008, removals to Somalia have continued.

Mr Goodman submits that Mr Wools speaks in genealiand provides little hard
evidence that it will be possible to effect remoiralthe Claimant’s case when the
time comes. The difficulty with that argument, heser, is that the Secretary of State
cannot attempt removal for the present whilst the&n@ant’s appeals subsist. In the
light of Mr Wools’ statement, however, it can, irypudgment, be said that a process
now exists by which returns can be effected to Sianaad there is no obvious reason
why that should not be put into effect in the Clantis case if and when his appeals
finally fail. It is right that the practical apphtion of that process cannot yet be tested
in Mr Egal’s case but nor can it be said that gslaot exist.

As to the second obstacle, it is common ground &éetwthe parties that there is no
power in the Secretary of State to effect depamatintil the Claimant’s appeals are
exhausted. The question arises whether the coeseguwf that is that the period

whilst appeals are being pursued should be disiledafior the purposes of assessing
the reasonableness of continued detention. In@sumd the contention that they

should, Mr Waite relied on what Lord Justice Audddsat paragraph 20 iR (oao Q)

v SSHD2006] EWHC 2690 (Admin).

“The appropriate period for considering the delagr fthe
purpose of these proceedings is from Q’s withdrawabf his
appeal against deportation ...Until then the Secnetaf State)
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53.

54.

55.

56.

57.

could not know whether or when he would have potwer
deport him...”

Similar observations were made in the case by Simon Brown LJ and Dyson LJ
and by Mitting J irR(Bashir) v SSHI)2007] EWHC 3017 (Admin).

All of these cases are discussed at length by DandR (oao Abdiv SSHD[2009]
EWHC 1324 (Admin). | gratefully adopt Davis J'sadysis of these cases and agree
with his conclusion that they do not demonstratgemeral and inflexible ruleto the
effect that in assessing the reasonableness afi@p® detention, any period during
which a detainee is appealing is to be wholly djarded. However, the fact that the
reason that detention is continuing is becauseddftainee’s pursuit of an appeal will
always be, in Davis J's words (at paragraph “@6highly relevant factor”. Davis J
went on in that passage to say:

“Commonly, no doubt, in cases where there is alsask of
absconding and of re-offending, it may be a deeisine where
the only operative bar to removal is pursuit of trexy appeal
process.”

Mr Goodman submits that the appeal process maghelengthy indeed in this case.

Not only does the Claimant have available the rafreppeal in domestic law but he

also has the possibility of seeking a Rule 39 iatiom from the European Court of

Human Rights and then pursuing a case to Straspasrgther have done. There are
other Somali cases ahead of him and it is likelypéosome time before all legal

obstacles to the return of someone in the Claimaptsition have been removed,
even if the appeals were ultimately to fail.

It is in that context, however, that the observaiof Davis J at paragraph 36 of his
Judgment inMAbdi are of particular significance. As | have heldwad this is a case
where there is a significant risk of absconding ahce-offending. In such a case, the
fact that it is the pursuit of an appeal, whethemdstically or to Strasbourg, which
prevents removal is likely to lead, in my judgmenota conclusion that the period of
detention is not unreasonable. | say “is likely'tim so because, in my view, there can
be no hard and fast rule to that effect; thesefacesensitive judgements. To be
weighed in the balance will be the nature and ntadsiof the risk of re-offending
and of the Claimant absconding, the timelinesfiefGlaimant’s pursuit of his appeal
rights, the diligence and expedition of the Secyetd States’ pursuit of deportation
and the likely period of delay before the appeat&g@ss has concluded.

It is impossible to say how long the appeals is tase will take. Mr Waite sought to
argue that, in consequence, it was premature novassess the lawfulness of
detention. | reject that argument. It is for tBecretary of State to justify the
detention and it is for the Court closely to exaenine reasonableness of the detention
at the date the matter comes before it. The Gmamhot defer the assessment of the
lawfulness of the detention. However, for reastamsvhich the Claimant must take
some responsibility, his appeal against deportatas only just been launched and |
cannot say in all the circumstances of this caaettie mere fact that those appeals
may take some time to resolve means that the detetoiday is unlawful.
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The errors of the Secretary of State

58.

59.

Mr Goodman, quite properly in my view, made muchha evidence of inefficiency
on the part of the Secretary of State in the conduthis case. It is not for me here to
decide whether the apparent errors that were madefflrials in identifying the
correct statutory provision entitling the SecretafyState to detain the Claimant,
removed the lawful basis for the detention at ttraé. But it is clear to me that there
were errors and it is likely that those errors heaased some delay in the processing
of this case towards deportation. Those factoes r@levant in assessing the
reasonableness of the Secretary of State’s cowmtidatention of the Claimant. But
they do not, in my view, come close to outweighihg significance of the risks of
further offending, the risks of the Claimant abstiog or of the fact that what
currently prevents the Claimant’s deportation sgursuit of appeals.

Finally, 1 should record that | was addressed bthb@ounsel about the length of
periods of detention in other cases. Mr Waite sbiig show that longer periods of
detention than obtained in the present case had leend to be unlawful,
Mr Goodman sought to show that in other casesaselehad been ordered after
shorter periods of detention. | find this sought@mparison largely unhelpful. Each
case turns on its own facts and the Judge in eash makes his assessment not just
on the basis of the length of detention but oheicircumstances in the case.

Conclusion

60.

61.

This application for an Order requiring the Claitisumelease from detention fails. In
reaching that conclusion the following featurestloé case have seemed to me of
particular significance:-

)] There is a real risk of the Claimant committingiier offences if released;
i) There is a significant risk of the Claimant absadogdf released;

i) Although as yet untested in the Claimant’s caseoral to Somalia now
appears to be possible;

iv) The reason why the Claimant cannot be removed edept is that he is
appealing the deportation decision;

V) Although there appears to be evidence of inefficyeny the Secretary of State
in the conduct of this case, that does not outwthglsignificance of the other
features of this case.

| will hear counsel on the orders that are now ireglufor the future conduct of these
proceedings.



