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Introduction

[1] This is an application for judicial review ofdetermination of the Immigration

Appeal Tribunal ("IAT") dated 20 January 2003 reéfigsleave to appeal against the



determination of an adjudicator dismissing thetpmater's appeal against the decision
of the Secretary of State for the Home Departmeng¢fusing his application for
asylum.

[2] The petitioner (DOB 7 February 1978) is a Tstknational of Kurdish
ethnicity. He entered the United Kingdom on 19 dan2001 and claimed asylum on
that day in the United Kingdom in terms of the Rgfe Convention. His application
for asylum was refused on 12 March 2001.

[3] In his appeal to the adjudicator, the petitioasgued that he had a well
founded fear of persecution under the 1951 UN Cotiwe Relating to the Status of
Refugees ("the Refugee Convention") and that remeweald breach his rights under
the European Convention on Human Rights ("ECHR").

[4] Parties were agreed that, if the petitionenallenge against the determination
of the IAT was well-founded, | should pronounceoader reducing that
determination. It would follow from such an ordkat the determination of the IAT
would be rendered voiab initio and the petitioner's appeal would be deemed t be
pending appeal and fall to be reconsidered by @anatibunal.

Background

[5] The basis upon which the petitioner sought@sytan be summarised shortly.
The petitioner claims to have lived in the villagfeDerbent in Elbistan in the south of
Turkey. He alleged that he had suffered persecuidiurkey because of his
involvement with the pro-Kurdish People's DemocrBeyty ("HABEP") and because
he had provided food and shelter to Kurdish guasriirom the PKK. He claimed that
he had been arrested on two occasions, 5 Nover88&rdnd 20 December 2000 and
detained for 4 days and 2 days respectively. He@med that he had been tortured.

In his initial interview record he said that he hmn beaten in the vehicle at the time



of his second detention with the butt of riffle dat naked and had cold water
poured over him. He also said in that interview tlmhad been beaten with wooden
stakes during that second period of detention.rAfat second release in December
2000 he returned to his village and three days taeePKK guerrillas arrived at the
village and were given food and shelter. In higtiview the petitioner also said that
the following day, in his absence from his villageldiers had appeared in the village
looking for him. It was after that episode that geitioner left his village and made
his way to Istanbul. Having obtained money fromfhiber he travelled along with

his wife by lorry for some 7 to 8 days before arrgyin the United Kingdom on

19 January 2001. When asked specifically what aestewould happen to him if he
remained in his village he replied by saying thawould have been put in prison and
"not be able to get out again”.

[6] In the course of the hearing before the adjamicno witness statement was
lodged on behalf of the petitioner, reliance beptared on his evidence at interview.
The petitioner at that hearing was representedrogrmber of the English Bar and she
was allowed to lead evidence from the petition&atTrequired to be done in Turkish
through an interpreter.

[7] The relevant paragraphs of the adjudicatortsrd@nation for present
purposes are as follows:

"21. | turn to consideration of the evidence.

22. The Appellant claims to come from the villagBerbent in Elbistan
which is in the south of Turkey. He claims to hswiered persecution
in Turkey because of his activities with the poditiparty HADEP and
because he provided food and shelter to Kurdishirgiaes from the

PKK. He claims to have been arrested twice (5 Nuex 1997 and



23.

24.

25.

26.

20 December 2000) and detained for four days amddays
respectively in respect of the latter activity. ¢l@ims to have been
tortured. He claims to fear persecution from thekKizh authorities on
return.

| found the Appellant's claim to lack credilyilfor the following
reasons.

The CIPU country assessment (R2. Annexe Aaag.[6.108-109)
states that HADEP (Halkin Demokrasi Partisi - PesplDemocracy
Party) was founded in 1994 and is a legal Pro-Kahdnationalist
political party which campaigns for greater cultlirgghts for Kurds
and a peaceful solution to the Kurdish issue. Altifopredominantly
supporting the Kurds, it emphasises democraticadison and a
democratic society in Turkey as a whole as its #itmas never
resorted to violence.

R2. Annexe B states that the PKK (Kurdistankéfst Party) is an
illegal political organisation, which advocates agthstruggle inside
and outside Turkey, in order to achieve an indepaeh#&urdish state.
The PKK's armed operations have included attacksiwhans, on
military targets and human rights violations. ThaKish authorities
have taken a tough stance against the organisation.

The Appellant stated in evidence that betwieertitne of his
completing his military service (26.7.99) and hes@nd arrest on
20.12.2000, the PKK guerrillas came twice requirfogd and shelter,
and that they came to his village after his secahelase on about

22/23.12.2000. He further claimed that betweendite of his first



27.

28.

arrest and the commencement of his military ser(htsrember 1997
to March 1998) he was also visited three timesieyt.

However, the objective evidence (R2. parah8jvs that in August
1999, the PKK leader, Abdullah Ocalan, called onkPlighters to end
their armed struggle and to withdraw by 1 Septani®@9 to beyond
Turkish borders. The PKK guerrilla forces agreecdtéase operations
against Turkey. The number of PKK fighters in Tyrkkereafter
dramatically decreased and the armed conflict betwthe
government and the PKK effectively came to an erd®99, with only
a few clashes reported thereafter. The PKK was 8alrcompletely
inactive during 2000". The Appellant was askedross examination
why there should still have been PKK guerrillas aayrto his village
looking for support when they had ceased militgsgrations. The
Appellant did not answer this and only stated thaly were not just
coming to him, but to relatives and other villagéss support.
Against the background of cessation of armedygte between the
PKK and the Turkish authorities, | did not find p&able without an
explanation, which was not provided, the Appelkaolaims that the
PKK guerrillas had visited the village as many tsa the time of and
after the ceasefire as they had done when they astieely engaged
in armed struggle. The Appellant claimed that Tshksoldiers had
arrested him on the second occasion on 20 Decef(i¥ and that it
was Turkish soldiers who had come to the villagerdfis release, and
caused him to flee. | did not believe this. Withexglanation, which

was not provided, it was not plausible that, agathe background of



29.

cessation of armed struggle between the PKK and tinkish
authorities, the Turkish authorities would have meafficiently
concerned about the activities of PKK guerrillas/tsit the Appellant's
village twice in a matter of days in December 200k objective
evidence also states that in October 2000 the Shrkrmed Forces
announced that they had successfully completeddtraggle against
the PKK and that police and Jandarma would hendkfbe taking
over any necessary security operations (R2.3.2¢gowlingly, it is
unlikely that in December 2000, soldiers would harrested him and
then returned to the village a few days after heé baen released.
The Appellant claimed for the first time ing$@xamination that on
his second detention, he had actually been chaagedreleased
pending a court date. However, he maintained tlealhéd not been
told the charges and that he was not released dnjbat released
"the normal way". | did not find this believablehel Appellant claimed
that the authorities had detained him on 20 Decer@b80 and
tortured him for two days, upon the accusation tatvas feeding and
sheltering PKK guerrillas. They then decided torgeshim. The
Appellant claimed not to know what the charges widmvever, as his
involvement with the PKK was the only matter regagdvhich he was
arrested, it is not unreasonable to suppose thatodsis of the charges
would be his assistance of terrorists. In that éyvegenvas not credible
that they would have released him at all pending tr, if they
release him, it was not credible that he was nquneed to provide

bail. It was not explained why this material pafthes account, namely



his charge and release pending a court date, hagmieefore formed
part of his asylum claim. It was not explained whgy Appellant had
maintained in examination in chief that he had Ime¢n charged on the
second occasion but been told that the next timfevbald be charged
and put away", and that he was warned that if he eaught again the
authorities would "never leave [him] alone" and vdtkeep [him]

here for good".

[8] The relevant grounds of appeal submitted tol&ewere in the following

terms:-

"4,

The Adjudicator's findings on credibility anatfare stated at
paragraphs of the determination. In the case 0h&1j13868) the
Tribunal stated '...a decision which concentratamprily on findings
of credibility for its outcome is in general moikdly to be found to be
flawed ....In our view it is safer for the adjudioss first to look at the
story to see whether if it were true the appeal ldsucceed and then
proceed to examine it against the background otthetry in
guestion'. In the case of Mendes HX/70739/94 %leectse involves an
objective assessment of the plausibility of theelppt's tale. It is set
in the scene of the overall background which amdidator has drawn
to his attention or is aware of ....what is oftefficult to avoid,
expressly or implicitly, as re-characterising akrisased in perceptions
of reasonability and plausibility from the vantagant of the country
of adjudication’'.

It is submitted that the Adjudicator failed fmesify any consistent or

plausible findings capable of supporting the Apgatls claim during



the course of extensive cross-examination by tispdtelent. The
Adjudicator has singularly ignored al the considtaspects of the
Appellant's evidence. It is submitted that fromfte of the
determination, it cannot be ascertained why theudidjator rejected
the credibility of the following facts

e That the Appellant was a supporter of HADEP

* The Appellant's involuntary activities in suppofttADEP

» That the Appellant had been detained on severasons.

7. The Adjudicator makes several references t@"hak believe this" in
particular at paragraphs 28 and 31. The Adjudica&dmdings and
conclusions upon credibility are fundamentally fédnin her
references to believability of the Appellant's ewick. It is submitted
that her task is not to decide upon the truth asshtes but upon
reasonable likelihood.

8. Paragraph 28 of the determination shows a cotaghilure by the
adjudicator to comprehend the arbitrary and violaray in which
power is exercised by the authorities - also theenent difficulty the
Appellant has in giving an account of them. Thédmal has
acknowledged that some applicants will not be ablgrovide a
logical account as to why they are at risk ..."

The relevant law

[9] There was very little disagreement betweenpi@ies as to the legal rules that
required to be applied in a case of this kind.dsvagreed that in judicial review the
normal guidance for the legal challenge of an adstrative decision as stated in

Associated Provincial Picture Houses LimitetVednesbury Corporatigi948] 1



KB 223 was to be applied. However having regarihéodecision irR v Home
Secretary, ex p. Bugdaycfy987] 1 AC 514when an administrative decision under
challenge is one which may put the applicant'sdtfesk "the basis of the decision
must surely call for the most anxious scrutiny"r(perd Bridge of Harwich at

page 531G). The standard of proof in deciding wéresim applicant for asylum had a
reasonable fear of prosecution for a Conventiosaeavas also agreed as being
whether there was a reasonable degree of likelilmbadch a well founded fear.
Furthermore, in relation to questions of credipjlihere was no significant difference
between the parties that an adjudicator when asggetb® credibility of an applicant
for asylum must adopt a commonsense approach blusemsitivity and that "lack of
credibility, on peripheral issues or even on matasisues, is not to be made an easy
excuse for dismissing a claim by an applicant whimes from a state or situation in
which persecution is an established fact of li#&Si{v Secretary of State for the
Home Departmer2002 SC 182 per Lord Coulsfield at pages 188-189).

Submissions for the petitioner

[10] Counsel for the petitioner submitted that A€ erred because no reasonable
immigration tribunal could have found that the petier had no reasonable prospect
of success. At the heart of that submission wasdms$ention that properly considered
the adjudicator did not apply the correct stanadnoroof when determining the
petitioner's application. He accepted that in retedmination the adjudicator does
state the proper standard but he submitted thadish®ot apply it and that that was
evident from the language used. He submitted tieattjudicator's repeated use of
the word "believe" and words such as "believabiel ‘®lausible” did not satisfy the
reasonable likelihood test. Applying anxious seryit could not be said from the

language used that she did in fact apply the cotest. In developing this limb of his



submissions counsel for the petitioner relied ugh@endecisions ilChirculescuv The
Secretary of State for the Home Departm@®hT, unreported, 15 November 1994),
Tiakov The Secretary of State for the Home Departn(iét, unreported, 10 May
1995),Valentiv The Secretary of State for the Home Departnfiét, unreported,
31 January 1996) ant¥321/01Av Minister for Immigration and Multicultural Affairs
[2002] FCA 210. He also referred kangori v The Secretary of State for the Home
Departmen{1994] Imm. AR 539 and submitted that that case diatinguishable
from the present case becausKiimgori the adjudicator appeared to have believed
nothing that the applicant had put forward wheteag the same could not be said.
[11] Inany event counsel for the petitioner argtlest the approach taken in
Kingori was erroneous and inconsistent with what wasiedf@ranakaranv The
Secretary of StatR000] 3 All ER 449and in particular what was said by Brook LJ at
pages 469-470 that

"It would be quite wrong to exclude matters totdittym consideration in the

balancing process simply because the decision ntadezves, on what may

sometimes be some what fragile evidence, thatgtuably did not occur.”
[12] So far as the adjudicator's approach to cikiyibvas concerned, Counsel for
the petitioner was particularly critical of whatesbet out in paragraphs 27 and 28 of
her determination. Under reference to the CIPU @gukssessment and in particular
paragraph 3.24 he submitted that in assessingaitiggbound information available
the adjudicator had overstated the extent to wiielPKK guerrilla forces had ceased
their activities in 1999 and 2000. Paragraph 3i2dldsed that the PKK still claimed
the right to fight in self defence and that clas$istook place between the Turkish
army and dissident PKK groups. Also, the referangearagraph 3.24 to the PKK

being "almost completely inactive during 2000" ireglthat some activity was in fact



taking place. The fact that the PKK may have ceagedations did not mean that
members of that group would not require food arelteh Furthermore, there was
nothing in the CIPU Country Assessment to sugdmedtthe Turkish army ceased to
have any interest in the PKK. The thrust of hia@ttwas the adjudicator had
concluded by way of speculation that members oPKK would not have visited the
petitioner's village in circumstances in whichoutd not be said that the struggle in
which they had been engaged upon had been comylieished. Counsel also
referred to paragraph 4.46 of the CIPU Country Assent that:

"For the purposes of combating the PKK, the arnzedds have some 200,000

troops stationed in the south-east including highdyned commanders."
[13] A particular point of criticism made by couh$ar the petitioner was directed
at what was said by the adjudicator in paragrapto2Be effect thatPolice and
Gendarme woulthienceforth be taking over any necessary security operatioHs"
submitted that paragraph 3.24 did not say in tehasthe security operations would
be taken over "henceforth”.
[14] So far as what the adjudicator said in panalgr29 was concerned counsel for
the petitioner accepted that the adjudicator waleshto rely upon the fact that it
was only for the first time in cross examinatioattn relation to his second detention
the petitioner claimed that he had been chargedeladsed pending a court date.
However, he criticised as speculation that it waisanedible that the petitioner would
not know what the charges were or that he waseateased on bail. He submitted that
there was simply no evidence before her upon Wluassess the form of charges in
Turkey or about bail.
[15] The second main submission advanced by codos#ie petitioner was that

the adjudicator had failed to make adequate firglindgact and give adequate reasons



for her decision. He drew attention to the termparfagraph 18 of the petition as to
what findings ought to have been made but he stibanibhat the "meat” of his
submission was whether the adjudicator gave adegeaasons for her decision. He
argued that the informed reader was left in asealbstantial doubt regarding the
reasons and considerations taken into accountrticplar there was no indication as
to why it was incredible that the petitioner woulok know the precise terms of the
charge or why not be released on bail.

[16] The third submission advanced on behalf ofgagtioner was that the IAT
erred in not concluding that the petitioner's apped a real prospect of success. He
submitted that the grounds of the appeal beforéAmedisclosedprobabalis causa

In relation to this submission counsel relied updrat he had already said in relation
to his other two main submissions.

[17] Counsel for the petitioner concluded his suds@ns by making some
observations as to what the position might benfis@f the points he made were
successful and some were not. If | was satisfiatittie adjudicator had applied the
incorrect standard of proof then the decision ef #&T would fall to be reduced. In
the main his position was that the approach takethé adjudicator in paragraphs 28
and 29 was flawed and her ultimate decision cooldoe disentangled from that
flawed approach. He invited me to sustain the sebea-in-law for the petitioner
and to reduce the decision of the IAT.

[18] In the course of his submissions counseltiergetitioner also referred to
Campbellv Dunoon & Cowal Housing Association Limité892 SLT 1136Council

of Civil Service Unions Minister for the Civil Servic§l985] AC 374 R v Secretary
of State for the Environment ex p. Nottingham Cp@auncil[1986] AC 240R v

Chief Constable of Sussex ex p. International Traéerry Limited[1999] 2 AC 418,



R v Secretary of State for the Home Department ex py 2801] 2 WLR 1622R
(Farrakhan)v Secretary of State for the Home Departnj@602] QB 1391Rv
Minister of Defence ex p. Smith996) QB 517R v Secretary of State for the Home
Department ex p. Sivakumarfi988] AC 958 Hariri v Secretary of State for the
Home Departmer2003] EWCA Civ. 807Waniv Secretary of State for the Home
Departmen®005 SLT 875Singhv Secretary of State for the Home Departnz6Q0
SC 219R v Lewisham London Borough CounfiB88] 1 All ER 938R Vv
Broadcasting Complaints Commissid®85] 1 QB 1153 an& v Immigration
Appeal Tribunal ex p. Shokrollaf2000] Imm. AR 580. In the course of his
submissions he also made reference to Forgdhtmdbook of Judicial Review

(4" ed.), Symes and JorrAsylum Law and Practicend MacDonald & Webber,
Immigration Law and Practice

[19] In the course of his submissions counseltiergetitioner sought leave to
amend the petition by inserting new paragraphsnti8l®. The main effect of that
amendment was to elaborate upon the existing pgragrl7 and 18. Counsel for the
respondent did not object to that proposed amentamehaccordingly | allowed the
petition to be amended in terms of the minute oéadment.

Submissions on behalf of the respondent

[20] Counsel for the respondent began her submmssdy focussing upon Rule
18.4 of the Immigration and Asylum Appeals (ProgegiiRules 2000 and in

particular the provision that the IAT shall notreguired to consider any grounds of
appeal other than those included in the applicapgdication. She accepted that that
did not mean that the IAT was confined to the gasuof appeal before it but that also
obvious points that would have had a strong prdspiesuccess could be entertained.

On that issue she referredRw Secretary of State for the Home Department ex p.



Robinson 988 QB 929. She submitted that the grounds ofags out in the
petition did not properly reflect the grounds opagl put before the IAT. In the
petition, as paragraph 16 discloses, the arguntmatreed is that the adjudicator
applied the wrong standard of proof and she acdeptd paragraph 7 in the grounds
of appeal before the IAT reflected that particadtiack. However she submitted that
the petitioner's attack on paragraphs 28 and 28echdjudicator's determination as
set out at paragraph 17 of the petition and tfeecktinade that the adjudicator failed
to make adequate findings as set out in paragr@ptete not foreshadowed in the
grounds of appeal lodged with the IAT and werereatily discernible or obvious
points for the IAT to consider.

[21] Inrelation to the attack made on the adjutdica use of language such as
"believe" and "plausible” counsel for the resporideitomitted that it was clear that
the adjudicator simply did not believe any aspéc¢he petitioner's account and that
read as a whole she provided perfectly adequasemnsdor that conclusion. Under
referenceKingori v Secretary of State for the Home Departnsdrd submitted that
the standard of proof was not engaged when thequedi's account was totally
rejected as incredible. Furthermore, counsel argjo@dcthe adjudicator had properly
directed herself on the appropriate standard affpm particular in paragraphs 15,
16, 34 and 37 of her determination.

[22] In examining the adjudicator's reasons foratading the petitioner lacked
credibility she submitted that the petitioner'suige to answer in cross examination

why PKK guerrillas would come to his village loogifor support when they had



ceased military operations was of some importafibe.adjudicator was seeking to
test the petitioner's account against the backgramfiormation that she had and he
had plainly failed to provide any adequate explamatit was clear from paragraph 28
of her determination that she did seek to tesp#igioner's account against the
background evidence, and in the absence of an atkeguplanation rejects his
evidence. That was, she submitted, a perfectlygpiate approach to take. Also, as
the adjudicator set out in paragraph 29, it waslaat the petitioner had changed his
account, initially claiming that he had not beeargjed, and then, in cross
examination, maintaining that he had. She alsotpdiout that the comments made
by the adjudicator in paragraphs 30, 31 and 32lamdeasons given by her for not
believing the petitioner's account had not beetiehged by counsel for the
petitioner.

[23] Counsel for the respondent invited me to sodtee third plea-in-law for the
respondent and to refuse the prayer of the petition

[24] Inthe course of her submissions counsel mlade reference ®Bulutv
Secretary of State for the Home Departnm@999) Imm. AR 210Singhv Secretary
of State for the Home Departm&@00 SC 288Waniv Secretary of State for the
Home Departmer2005 SLT 875W321/01Av Minister for Immigration and
Multicultural Affairs[2002] FCA 210 an&/alentiv Secretary of State for the Home
Departmen(IAT, unreported, 31 January 1996$sernv Secretary of State for the
HomeDepartment [2006] CSIH 23 (unreported) and MacDa@&alWebber,
Immigration Law and Practice

Reply by the petitioner

[25] In his reply counsel for the petitioner dealparticular with the issue whether

what was set out in paragraphs 17 and 18 of theqmeds amended was



foreshadowed in the grounds of appeal submitteédedAT. He submitted these
paragraphs of the petition were foreshadowed bggraphs 5 and 6 of the grounds of
appeal. He argued that he had been entitled te aflithe matters that he had raised
in his attack on the adjudicator's determination.
Decision
[26] Itis perfectly clear from reading the detemation of the adjudicator that she
simply did not accept as credible the evidencegmiesl to her on behalf of the
petitioner. INEsenv Secretary of State for the Home Departmeord Abernethy, in
delivering the Opinion of the Court at paragraphi@la passage that draws upon
what was said in earlier cases, provides impodaittance as to how credibility is to
be approached:
"Credibility is an issue to be handled with greate and with sensitivity to
cultural differences and the very difficult positim which applicants for
asylum escaping from persecution often find thereseBut our system of
immigration control presupposes that the credipibf an applicant's account
has to be judged (Asif Secretary of State for the Home Department 2002
SC 182). Credibility is a question of fact whiclstmeen entrusted by
Parliament to the adjudicator. The adjudicator @seone specially appointed
to hear asylum appeals and has the benefit ofitngiand experience in
dealing with asylum-seekers from different socsetied cultures. Of course
an adjudicator must give his reasons for his agsess. A bare assertion that
an applicant's account is implausible is not eno(M821/01As Minister for
Immigration and Multicultural Affairs [2002] FCA Z1). But an adjudicator is
entitled to draw an inference of implausibilitytifs based on the evidence he

has heard and in coming to his conclusion he igledtto draw on his



[27]

common sense and his ability, as a practical aformed person, to identify
what is or is not plausible (WawmiSecretary of State for the Home
Department 2005 SLT 875)."

Although the arguments advanced on behalhefgetitioner ranged over a

variety of different issues, the critical questiormy opinion is whether the

adjudicator erred in rejecting as not credibleghgtioner's account in her

consideration of the relevant background matesiallable to her. In that regard,

paragraphs 27 and 28 of her determination arertpkar importance to the position

adopted by her. | have set those paragraphs dull st paragraph [7]. It is in these

paragraphs that the adjudicator begins to testrigibility and reliability of the

petitioner's claims. She relies on section 3 of@HeU country assessment.

Section 3.24 of the CIPU country assessnm@et alia contains the following

information:

"....two days later the PKK presidential councilsarered his appeal and
confirmed that the PKK combatants would indeed eegerations against
Turkey. The statement was supported the followaygoy the People's
Liberation Army of Kurdistan (ARGK), the armed wofghe PKK, which
confirmed that it would abide by Ocalan's decisialthough it claimed the
right to fight in self defence if attacked.

The armed conflict between the Government and ki€ éffectively came to
an end in 1999, and only a few clashes betweemuhdsh army and
dissident PKK groups were reported. In October 20@0Turkish Armed
Forces announced that they had successfully coetptaeir struggle against
the PKK; the struggle had reduced to a level wiochld be taken over by the

police and the Jandarma. The PKK was almost comlyl@tactive during



2000, and in 2001 there were, according to thetarnii only about 45 armed

clashes."
[28] Having regard to that information it seemsrte that the following
conclusions were possible for the adjudicator smdr=irstly, at the time the
petitioner claimed to have been first arrestedd@i7lthe PKK activities had not
ceased. Secondly, as at the time of his claimeahskarrest in December 2000 the
PKK were "almost completely inactive". That suggeabktit some PKK activity was
still going on. Thirdly, about 45 armed clashesevaported by the military in 2001.
Fourthly, although the PKK presidential council leashfirmed that PKK combatants
would cease operations against Turkey, that wakfigdaby a statement that the
armed wing of the PKK claimed the right to fightself defence, if attacked.
[29] In giving the adjudicator's determination #rexious scrutiny that | am
enjoined to give it, | am of the view that the atipator, in an unreasonable way, has
understated the degree of activity that might kave been taking place involving the
PKK and the Turkish Armed Forces when testing th&sfble reliability of the
petitioner's claims. Contrary to what she statgzamagraph 28, in my opinion, it
cannot be said that the concerns of the Turkishaaities would have decreased to
the extent that they would not continue to retaifficent concern about the activities
of certain members of the PKK. Also, the hostititreay have ceased at a formal level
but it is difficult to conclude that the Turkish Ganment's interest in dissident PKK
groups who remained active would not extend todtvwaso provided them with food
and shelter. Furthermore, | consider that courmeahie petitioner was correct in
saying that the adjudicator had overstated thenmétion provided in the CIPU
country assessment when she concluded that theepolid Jandarma would

"henceforth" take over the security arrangemerts. &es that conclusion to find as



not credible the petitioner's account that it walsliers who arrested him in December
2000 and who subsequently came to his village &fterelease. The CIPU country
assessment does not say in terms that the polic@aandarma had in fact taken over
from soldiers as at December 2000 and it is wooting that the CIPU country
assessment in paragraph 4.46 discloses that fautipeses of combating the PKK
some 200,000 troops were stationed in the soutihoédsirkey. That the PKK
confirmed that it would act in self defence and thiasident PKK members were not
prepared to participate in the ceasefire, sugglkatshe armed forces may very well
have retained an interest and be involved.

[30] In paragraphs 27 and 28 of her determinatio® adjudicator places
significant reliance on the petitioner's failurestglain why PKK guerrillas would
come to his village looking for support "when thed ceased military operations”.
However, for the reasons | have just put forwarthenpreceding paragraph, the
premise for the question put to the petitioner matsan absolute one as the CIPU
country assessment does disclose that some PKK ersnmbfact did remain active
after the ceasefire had been announced.

[31] So far as this particular issue is conceriieel question is whether the
approach adopted by the adjudicator is one whigasonable adjudicator would
have adopted having regard to the available matand for the reasons | have set
out | consider that the adjudicator failed thattipatar test. Furthermore, | consider
that this was sufficiently raised in the groundsippeal submitted to the IAT, and in
particular by paragraphs 4, 5 and 6. No doubt Haienge as developed by counsel
for the petitioner in his submissions before mel@¢dave been further developed in

the grounds of appeal to the IAT but it does seemé that challenging the



adjudicator's reliance on the background materaliged the IAT with sufficient
notice of the nature of challenge being made.

[32] On the other hand, | am satisfied that thackttmade by counsel for the
petitioner on the adjudicator's reasoning as seingparagraph 29 of her
determination in relation to adjudicator indulgimgspeculation about what might
happen to someone in the petitioner's positiohdrged and whether or not he would
be released on bail, was not foreshadowed in thengis of appeal to the IAT. Nor do
| consider that the challenge made by counsehi®petitioner on the manner in
which the adjudicator sought to test the petitismeredibility on the issues dealt with
by her in paragraphs 30-33 of her determinatiorevi@reshadowed in the grounds of
appeal submitted to the IAT. Furthermore | do rastsider that these points were so
obvious as to be seized upon by the IAT in the mxsef direct challenge in the
grounds of appeal.

[33] Although counsel for the petitioner presenggighly detailed submission on
the issue of the correct standard of proof and drehe adjudicator had applied the
correct standard, in my judgement, that argumelyt ggrved to cloud what |
considered to be the essential question as to whtth adjudicator erred in the
approach she took to the factual material in tHelCtountry assessment. There is
nothing in the language used by the adjudicatsutgmest that she did not have in
mind the appropriate standard of proof - her singpter that no reasonable
adjudicator should have made was to understatdabeee of PKK activity that might
have existed on the ground when she came to egietitioner's credibility. But for
that error | do not consider that her use of laggusuch as "believe" or "plausible”

could be faulted in the context of her determinmafis a whole.



[34] In dealing with the issues of the standargmiof, and whether the adjudicator
failed in not making findings in fact, the decisionthe case okingori featured large
in the submissions advanced on behalf of the pagti. In that case, the applicant, a
Ugandan citizen, who had lived for many years imy& had his application for
asylum refused by the Secretary of State. On asapat eventually made its way
to the Court of Appeal, it was argued that the specljudicator had failed to state the
standard of proof he had applied in assessing whétle applicant had a well
founded fear of persecution. In delivering the mjadgment Glidewell L.J. said at
page 544:
"In this case the learned judge in the Court beleas of course obliged to
consider what the adjudicator had said about theddoility of the applicant.
It was the whole basis of the adjudicator's decishile Hutchison J. was
not himself finding facts, he was required to cdaeswhether there was
material upon which the adjudicator could propectyme to the decision he
did, as there clearly was. For my part, | agreetttteere may well be cases in
which the precise nature of the standard to whictadjudicator has to direct
himself in finding whether there is a reasonablynfded fear of persecution
becomes material. But when, having heard the appljde says in effect, 'l
do not believe anything this man says that is nedtés the question’, then
questions of standards do not come into it. Whatstesdard one applied the
answer would still be the same: 'he has not madéhisicase because | do
not believe him'. With a man who starts by commgn a false passport and
goes on maintaining that it is his passport for edime, and then gives the

other accounts with their inherent improbabilitywdich the adjudicator has



referred, there is ample material upon which thgudatator, who is the
tribunal of fact, could properly find that he didtbelieve him.
It is then submitted that the adjudicator did net sut the issues and therefore
his approach was inadequate. Again, it is corréeit the did not say in terms,
‘| have to decide the following issues'. But ha $pecial adjudicator doing
one job, and one only. He has deciding an asylupliegtion. He had to
decide, first of all, whether the facts that herfduo the required standard,
might be established. Having found that he dido®dieve what the applicant
said, it is quite clear that in relation to the ¢mal issue: has he made out his
claim to asylum? He was entitled to be satisfied ke had not".

Leggett, L.J. and Sir Michel Kerr agreed.

[35] Counsel for the petitioner submitted that #pgroach irkingori could not

stand in light of what was said Karanakaranv Secretary of State for the Home

DepartmentHe founded in particular on the following passagthe judgment of

Brooke L.J. at page 469-470:
"This approach does no entail the decision-makéeter the Secretary of
State or an adjudicator or the Immigration Appeabdnal itself) purporting
to find 'prove’ facts, whether past or presentuéladich it is not satisfied on
the balance of probabilities. What it does mearthermother hand, is that it
must not exclude any matters from its consideratiben it is assessing the
future unless it feels that it can safely discéweht because it has no real doubt
that they did not in fact occur (or, indeed, thegyt are not occurring at
present). Similarly, if an applicant contends ttedévant matters did not

happen, the decision-maker should not exclude dissipility that they did not



happen (although believing that they probably dialgss it has no real doubt
that they did in fact happen.
For the reasons much more fully explained in thetfalian cases, when
considering whether there is a serious possillifgersecution for a
Convention reason if an asylum-seeker is returi@guld be quite wrong to
exclude matters totally from consideration in tladabcing process simply
because the decision-maker believes, on what nragtsomes be somewhat
fragile evidence, that they probably did not occur"
[36] It does not seem to me that anything that $&ad inKaranakaranv Secretary
of Stateundermines the approach taken by Glidewell L.Kingori. The passage to
which | have just made reference in the precedarggraph in the judgment of
Brooke L.J. is dealing with the thought process #madjudicator may have to
undergo before evidence is accepted or rejectedinigori the decision-maker had
come to the conclusion that the applicant couldoeabelieved on any material aspect
of his claim for asylum. That is why Glidewell Li3.able to say that the question of
standard of proof did not arise. In this case atj@dicator has advanced some
detailed reasoning as to why she considered tleat@hld not believe the petitioner.
It is hardly surprising, therefore, that in suctcgmstances she was unable to make
any findings on matters that might have been nadteyithe petitioner's claim for
asylum.
[37] The critical question is whether the erronimthich the adjudicator fell when
considering the CIPU country assessment demongtealelcised an influence on her
decision on credibility that would now justify imtering with the IAT's refusal to
grant leave to appeal. Rv Lewisham London Borough Counbikill L.J. required to

consider an application for the judicial reviewaofiecision by the Borough Council



to adopt a policy of boycotting all Shell produstgbject to alternative products being
available on reasonable terms. He concluded tleadélkision of the Council had been
influenced by an extraneous and impermissible me@md that that vitiated the
decision as a whole even although the Council wiledl to decide that trade with a
company should cease because of that companyssuiiiik South Africa. The Shell
Group's policy towards South Africa was not in fastawful. In deciding that the
decision should be quashed Neill L.J. said at [9&de952:

"But where the two reasons or purposes cannot sentlangled and one of

them is bad or where, even though the reasons iquoges can be

disentangled the barred reason or purpose demobitiexerted a substantial

influence on the relevant decision the Court cdarfiere to quash the

decision. This proposition is recognised in thehauities referred to by May

L.J. in the Broadcasting Complaints Case and by desision itself. Indeed,

on this aspect of the case, the principles of lagvret in dispute.”
| consider that to be the correct approach. In pigion it is apparent from the
adjudicator's approach in assessing the petit®oezdibility that she does regard as
significant the inconsistencies she considered weahdermine his account as tested
against her interpretation of the CIPU country assent. She begins her analysis of
the petitioner's credibility by deciding that thetiponer's account when so tested was
not credible, and although she advances othermsagbich have not been
competently challenged, or challenged at all, hdbconsider that her flawed
approach at the outset of her analysis of cretijtsin be severed from the rest of her
reasoning so as to leave her ultimate conclusi¢éainied and intact.
Conclusion

[36] Inthe circumstances | am satisfied that #hé érred in law in rejecting as not



arguable the petitioner's challenge to the adjuditsareasoning on credibility and
accordingly | shall uphold the petitioner's secpfeh-in-law to the extent of granting

decree of reduction of the IAT's determination d&26 January 2003.



