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JUDGE JARMAN QC: This claim by "E" against tBecretary of State for the Home
Department came on for substantive hearing, liftedne day, this morning. At the
outset Miss Broadfoot, who appears on behalf ofdafendant, invited the court to
adjourn the hearing for two reasons essentiallgtlyi, that the Secretary of State,
somewhat belatedly, had taken the view that theuasglaim of the claimant ought to
be reconsidered and accordingly, depending on titeome of that process, this
hearing may become academic; and secondly, th&abeetary of State had not had an
opportunity properly to consider the points putwiard in the amended grounds in
March 2008, and in particular points relating tevires of certain rules and policies.

| refused that adjournment and gave my reasamihét decision. Miss Broadfoot then
indicated that, as her instructions were limitedséeking an adjournment, she would
ask to withdraw. | expressed the view that it vemsnewhat surprising that a

Government department should limit instructionghat way which would prevent the

court gaining assistance from counsel for that depnt, and | gave Miss Broadfoot
an opportunity to seek further instructions. Skaktthat opportunity and, as a result of
doing so, she has remained in court throughout htbaring and made limited

submissions at the end of Mr Gill QC's submissioks. Gill appears for the claimant.

| am very grateful to Miss Broadfoot for so doinbentirely sympathise with her very

difficult position and it is a matter of regret tl&he has been put in that position.

The facts of the case can be summarised fdmytly. The claimant is a Turkish

national. He was born in 1966. He is a Kurd andAkvi by religion. He claims to

have suffered persecution and/or ill-treatmentiapast when he was living in Turkey
due to his ethnicity, his political opinions, higligious beliefs, as well as his
association with a particular social group. A®sult of that, he travelled to the United
Kingdom in August 1996, arriving at Gatwick airpodnd immediately claimed

asylum.

His claim was refused in December 1997 followasylum interviews and his appeal
was heard and then dismissed by an Adjudicatoroxppately 12 months later. That
Adjudicator accepted the claimant's credibilitye Biccepted that the claimant was an
activist who had been detained several times anavfmm there was an outstanding
arrest warrant arising out of association with Kwdish Workers Party, otherwise
known as PKK. However, that Adjudicator concludledt the claimant's claimed fear
of persecution was not well-founded objectively.appears that the Adjudicator was
influenced heavily by the fact that the claimardyihg been arrested in Turkey, had
been released by the prosecution for lack of ewiedenAs that was an appeal which
took place before October 2000, human rights isasesich were not considered. The
claimant sought leave to appeal to the Immigrathppeal Tribunal but that was
refused.

Members of the claimant's family have obtainedvé to remain in the United
Kingdom, either as refugees or as persons on eroaptieave to remain. Some of
those family members have obtained indefinite leveemain and that includes the
claimant's parents, one of his sisters and twoi®folothers. Other members of his
family have become British citizens and they inelashother sister, another brother and
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11.

a sister-in-law. He now has no close relativesaiamg in Turkey. Whilst in the
United Kingdom the claimant formed a relationshiphva British woman, "K", and as
a result of that relationship a son was born int&aper 1999.

On 24th October 2004 the claimant committedimioal offence of blackmail. He
demanded what he claimed were unpaid wages frothérsemployer. He threatened
to report that employer to the Department of SoSedurity for financial irregularities
if his demands were not met. It appears that leel asknife in the course of those
threats. He was arrested and he was charged.

Shortly after that, he applied for indefinitewe to remain under the family amnesty
policy which was announced in October 2003 and fremtlin August 2004. That
policy was designed to deal with a large numbercages in which families were
present in the United Kingdom. The amended pglimyided that in order to qualify,
the person had to be an adult who had made annasyaim before 2nd October 2000
and had at least one dependant, other than a spmex 18 in the United Kingdom on
2nd October 2000 and on 24th October 2003. Thmahas refused under that policy,
but on the ground that the policy did not applyttose with criminal convictions.

In June 2005 the claimant was sentenced to I&hsoimprisonment for offences of
threats to kill committed in October 2004. No nmeecoendation for deportation was
made by the sentencing judge. The claimant wasseld on licence after serving nine
months, but he was immediately detained. He wédd imeHer Majesty's Prison in
Winchester for two days and then moved to DoveeBwin Centre. In February 2006
he made an application for leave to remain on tagisbthat his removal from the
United Kingdom would be in breach of his human tsgin particular his Article 3 and
Article 8 Convention rights. Later on in that mioriis application was refused without
any right of appeal being given.

His solicitors immediately complained about teey that decision had been taken and,
as a result of that, a right of appeal to an Adjathr on human rights grounds was
provided, as from 2nd October by section 67 ofltheigration and Asylum Act 1999.
Shortly after that came into force the Secretar$tate for the Home Department gave
an undertaking to the Tribunal in the casdPafdeepan v Secretary of Stat¢2000]
INLR 447 that failed asylum seekers whose appeats ieen heard before October
2000 without giving them a full right of appeal baman rights grounds would not be
removed.

In March 2006 the Immigration Service confirmbadt the claimant was entitled to
appeal and enclosed the necessary forms. AccdydimgJune that year Immigration
Judge Cary allowed the claimant's appeal. Theduaslgceeded on the basis of the
previous Adjudicator's findings that the claimardasacredible and considered the risk
on return, in light of the available country baakgnd information in relation to
Turkey.

Despite being pressed to grant leave in lighthe Immigration Judge's decision, the

defendant failed to take any action to give thenwdmt his status papers and to give
him leave to remain from the Secretary of Statkn@ with the outcome of the appeal.
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In October of that year the claimant commencedcthreent proceedings, but it was not
until the observations of the judge consideringwpssion that the defendant offered six
months discretionary leave to the claimant on 2&thuary 2007. At the same time,
reasons were given for not granting humanitariastgation and that is the decision

which the claimant challenges. He later agreedctept discretionary leave without

prejudice to this claim and to his claim that hesveatitled to a longer period, but

despite attempts to persuade the defendant to grbmger period, she has refused to
do so.

By letter dated 22nd October 2007 the defenfiiaally issued status papers, namely a
residence permit, again with only six months' difonary leave running from 7th
August 2007 to 7th February 2008. Accordingly, tk@mant maintains the challenge
on five grounds, as set out in amended groundkaifenge in March of this year.

Firstly, it is said that it was an abuse ofgeiss for the defendant, in granting only six
months' leave to remain, now to seek to rely upammviction (the one that | have
referred to) which could and should have been daisethe Secretary of State before
Immigration Judge Cary. Secondly, the claimantusthdvave been given five years'
leave on the basis of humanitarian protection orettyears' discretionary leave before
the rules were tightened in October 2006. Thirdly,the basis of the findings by
Immigration Judge Cary, it is clear, it is subndftéhat the claimant has been a refugee
since leaving Turkey. Fourthly, exclusion from texiion of those who would
otherwise be entitled to humanitarian protectiontloa grounds of having committed
offences can only be justified when the crime issnous that presence in the United
Kingdom cannot be tolerated. Finally, it is unlaiMio adopt rules and policies which
only grant six months' leave to remain when these heen a finding of a risk of
ill-treatment which amounts to a breach of a claitisaArticle 3 rights.

In respect of that latter submission, Mr Gildlicated at the outset of his submissions
that, having regard to the fact that Miss Broadfaats not properly instructed to deal
with that point, and in the absence of full argutndi® would not press this court to
make a determination on that point.

| turn now to the law. 1 first of all refer the Convention Relating to the Status of
Refugees made at Geneva on 28th July 1951. Adickthat Convention, so far as is
relevant for present purposes, reads as follows:

"Article 1. Definition of the term 'Refugee’.

A. For the purpose of the present Convention,ténm 'refugee’ shall
apply to any person who . . .

(2) As a result of events occurring before 1suday 1951 and owing to
well-founded fear of being persecuted for reasohgage, religion,
nationality, membership of a particular social graar political opinion,
is outside the country of his nationality and isable or, owing to such
fear, is unwilling to avail himself of the protemti of that country; or
who, not having a nationality and being outsidedbentry of his former
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habitual residence as a result of such eventsjabla or, owing to such
fear, is unwilling to return to it."

16. Section 72 of the Nationality, Immigration aAdylum Act 2002, again so far as is
relevant, provides as follows:

"(1) This section applies for the purpose of thenstmuction and
application of Article 33(2) of the Refugee Convent(exclusion from
protection).

(2) A person shall be presumed to have been ctmaviby a final
judgment of a particularly serious crime and tostilute a danger to the
community of the United Kingdom if he is --

(a) convicted in the United Kingdom of an offenaed

(b) sentenced to a period of imprisonment of atl@ayears.
(3) A person shall be presumed to have been ctmaviby a final
judgment of a particularly serious crime and tostitnte a danger to the
community of the United Kingdom if --

(a) he is convicted outside the United Kingdonamfoffence,

(b) he is sentenced to a period of imprisonmerdtdéast two
years, and

(c) he could have been sentenced to a period ofisorpment
of at least two years had his conviction been aiction
in the United Kingdom of a similar offence.

(4) A person shall be presumed to have been cmaviby a final
judgment of a particularly serious crime and tostilute a danger to the
community of the United Kingdom if --

(@) he is convicted of an offence specified byeordf the
Secretary of State, or

(b he is convicted outside the United Kingdom ofcdfence
and the Secretary of State certifies that in higiop the
offence is similar to an offence specified by ordader
paragraph (a).

(5) An order under subsection (4) --
(a) must be made by statutory instrument, and

(b) shall be subject to annulment in pursuanceresalution of
either House of Parliament.
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(6) A presumption under subsection (2), (3) or {dat a person
constitutes a danger to the community is rebuttbplhat person . . .

(8) Section 34(1) of the Anti-terrorism, Crime aB8eécurity Act 2001
(c.24) (no need to consider gravity of fear or #tiref persecution) applies
for the purpose of considering whether a presumptieentioned in
subsection (6) has been rebutted as it appliesther purpose of
considering whether Article 33(2) of the Refugeen@mtion applies.

(9) Subsection (10) applies where --

(a) a person appeals under section 82, 83 or fLé1isoAct or
under section 2 of the Special Immigration Appeals
Commission Act 1997 (c.68) wholly or partly on the
ground that to remove him or to require him to kedve
United Kingdom would breach the United Kingdom's
obligations under the Refugee Convention, and

(b) the Secretary of State issues a certificateghesumptions
under subsection (2), (3) or (4) apply to the perso
(subject to rebuttal).

(10) The Adjudicator, Tribunal or Commission hagrthe appeal --

(&) must begin substantive deliberation on theeappy
considering the certificate, and

(b) if in agreement that presumptions under subme¢R), (3)
or (4) apply (having given the appellant an oppatju
for rebuttal) must dismiss the appeal in so fait aslies
on the ground specified in subsection (9)(a)."

17. The Immigration Rules, in dealing with asyluefers to the grant of asylum under rule
334. That says:

"An asylum applicant will be granted asylum in tdaited Kingdom if
the Secretary of State is satisfied that --

() he is in the United Kingdom or has arrivedaaport of entry in the
United Kingdom;

(iDhe is a refugee, as defined in regulation Zloé Refugee or Person in
Need of International Protection (Qualification)dréations 2006;

(i) there are no reasonable grounds for regardiim as a danger to the
security of the United Kingdom;

(iv) he does not, having been convicted by a fipmlgment of a
particularly serious crime, he does not constitizteger to the community
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of the United Kingdom; and

(v) refusing his application would result in hineibg required to go
(whether immediately or after the time limited hbyyaexisting leave to
enter or remain) in breach of the Geneva Conventiora country in
which his life or freedom would be threatened owocaat of his race,
religion, nationality, political opinion or membaéip of a particular social

group.

335. If the Secretary of State decides to grayitasto a person who has
been given leave to enter (whether or not the ldemgeexpired) or to a
person who has entered without leave, the Secrefdyate will vary the
existing leave or grant limited leave to remain."

Then under the heading "Grant of humanitarian ptaie" the following is provided:

"339C. A person will be granted humanitarian pcota in the United
Kingdom if the Secretary of State is satisfied that

() he is in the United Kingdom or has arrivedaaport of entry in the
United Kingdom;

(i) he does not qualify as a refugee as defimedegulation 2 of The
Refugee or Person in Need of International Praiac{Qualification)
Regulations 2006;

(i) substantial grounds have been shown fordwatig that the person
concerned, if he returned to the country of returouild face a real risk of
suffering serious harm and is unable, or, owinguoh risk, unwilling to

avail himself of the protection of that countrygdan

(iv) he is not excluded from a grant of human#éarprotection.
Serious harm consists of --

() the death penalty or execution;

(i) unlawful killing;

(iii) torture or inhuman or degrading treatmenpanishment of a person
in the country of return; or

(iv) serious and individual threat to a civiliafife or person by reason of
indiscriminate violence in situations of internat or internal armed
conflict.”

Then finally, so far as is relevant under the hegdiExclusion from humanitarian
protection”, the following is provided:
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"339D. A person is excluded from a grant of hurtearan protection
under paragraph 339C(iv) where the Secretary daé $tasatisfied that --

(i) there are serious reasons for considering kteathas committed a
crime against peace, a war crime, a crime agaunsiahity, or any other
serious crime or instigated or otherwise parti@dah such crimes . . . "

| need not read further, because the defendarttercourse of these proceedings has
made it clear in writing that it is that ground whiis relied upon in saying as she does
that the claimant is excluded from a grant of humaaian protection.

Council Directive 2004/83/EC of 29th April 20&&ts minimum standards for the
gualification and status of third country nationafsstateless persons as refugees or as
persons who otherwise need international protedtiothe context of the protection
granted. The third recital provides that the Gen€wonvention and Protocol provide
the cornerstone of the international legal regioretlie protection of refugees. Article
12 deals with exclusion and under paragraph 2 gdesvihat:

"A third country national or a stateless persomxsluded from being a
refugee where there are serious reasons for coirgidbat --

(@) he or she has committed a crime against peacgar
crime, or a crime against humanity, as definedhe t
international instruments drawn up to make provisio
respect of such crimes;

(b) he or she has committed a serious non-politarahe
outside the country of refuge prior to his or hémassion
as a refugee; which means the time of issuingiderse
permit based on the granting of refugee status;
particularly cruel actions, even if committed witn
allegedly political objective, may be classifiedsesious
non-political crimes;

(c) he or she has been guilty of acts contraryh gurposes
and principles of the United Nations as set outhe
Preamble and Articles 1 and 2 of the Charter oftédhi

Nations."

Chapter V deals with qualification for subsrigligrotection and that equates, submits
Mr Gill, to humanitarian protection for the purpesef the rules applicable in the
United Kingdom. Article 15 goes on to deal witlrises harm and Article 17 deals

with exclusion. It provides:

"1. A third country national or stateless perssrexcluded from being
eligible for subsidiary protection where there @erious reasons for
considering that . . .

(b) he or she has committed a serious crimé . . .
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So the distinction between subsidiary protectiod sefugee status, so far as exclusion
is concerned, is whether the crime was committethé country to which return is
contemplated.

Humanitarian protection and discretionary leswere introduced on 1st April 2003
following the abolition of exceptional leave on 8March 2003. On 30th August
2005, the policy on humanitarian protection wasse&y in line with new policies on
the granting of refugee leave. Then finally foegent purposes, on 9th October 2006
the policy changed again to reflect the requiresm@htCouncil Directive 2004/83/EC
on minimum standards for the qualification and usgabf third country nationals or
stateless persons as refugees.

In dealing with humanitarian protection, iclear that the defendant's policy, as set out
in paragraph 3.6 on exclusion, is that a persom mat be eligible for a grant of
humanitarian protection if he is excluded from d@chuse of one of the following
provisions in paragraph 339D of the Immigration &suhpply:

"(i) there are serious reasons for considering tlethas committed a
crime against peace, a war crime, a crime agaunsiahity, or any other
serious crime or instigated or otherwise parti@dah such crimes;

(i) there are serious reasons for considering tleais guilty of acts
contrary to the purposes and principles of the é¢hiNations or has
committed, prepared or instigated such acts or waged or induced
others to commit, prepare or instigate such acts;

(ii) there are serious reasons for considerirgg tie constitutes a danger
to the community or to the security of the Unitedidgdom; and

(iv) prior to his admission to the United Kingddhe person committed a
crime outside the scope of (i) and (ii) that woudd punishable by
imprisonment were it committed in the United Kingd@nd the person
left his country of origin solely in order to avasénctions resulting from
the crime.”

"Serious crime” for these purposes is:

"s one for which a custodial sentence of at Iéastve months
has been imposed in the United Kingdom; or

* a crime considered serious enough to excludeptrson
from being a refugee in accordance with ArticledFgf
the Convention (see the API on Exclusion); or

« conviction for an offence listed in an order deaunder
section 72 of the nationality immigration and asylact
2002."
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In relation to discretionary leave, the defertdapolicy in relation to applicants
excluded from refugee status, humanitarian praieabir discretionary leave is set out
as follows:

"Where an applicant would have established thay there a refugee
under the 1951 Convention or eligible for a gramt hmmanitarian

protection but for the fact that they were excludienn that protection,

they should normally be granted discretionary ledwe six months.

Cases in which Article 33(2) of the 1951 Conventapplies should be
treated in the same way. The criteria for excludiom refugee status
and the operation of Article 33(2) are explainedhi@ Asylum Instruction

on Exclusion."

Then further down:

"Individuals excluded from humanitarian protectiovill usually be
granted discretionary leave for six months. See Humanitarian
Protection Asylum Instruction for the grounds ofclkesion from
humanitarian protection."

Finally, in relation to the standard period different categories of discretionary leave
it is provided as follows:

"It will normally be appropriate to grant the foling periods of
discretionary leave to those qualifying under thegories set out above.
All categories will need to complete at least sass in total, or at least
ten years in excluded cases, before being eligibleapply for ILR
[indefinite leave to remain].

Article 8 cases- three years
Article 3 cases- three years

Other ECHR Articles- three years"

| was referred by Mr Gill to a number of auities which he submits are relevant in
this case. The first iR (S and Others) v Secretary of State for the Home
Department [2006] INLR 575. Those claims referred to Afghaationals who had
hijacked an internal flight in Afghanistan in orderflee the Taliban. When the aircraft
arrived in the United Kingdom in February 2000 the#gimed asylum. They were
charged and convicted of various offences relatmghe hijacking and sentenced to
periods of up to five years' imprisonment. Theecass initially decided by Sullivan J.
There was an appeal and the Court of Appeal ughelgudgment of Sullivan J, saying
that the claimants could only be placed on temyoadmission under the Immigration
Act 1971, Schedule 2, paragraph 21, as an altgmnadidetention if they were persons
to whom paragraph 16 applied. In the course ahgiwis judgment, Brooke LJ said
this at paragraph 45:

"That the statutory scheme of immigration contradstplated that
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someone who successfully maintained that their v@mneould constitute
a violation of their European Convention rightsdiddoe entitled to leave
to enter, for however limited a period, became agpafrom the clear
submissions addressed to the court by Mr RabindeghSQC, who
appeared for the respondents. In short, the ess®rids argument is that
those who do not have the 'right of abode' heret whtsin ‘leave’ in order
to enter the country . . .

(46) Mr Singh pointed out that, where such applisaare refused leave
to enter, they have a right of appeal. If theipegd succeeds, on asylum
or human rights grounds, they are entitled to l¢aventer and to remain
here, in the latter case, until they can be safetiyrned without violation
of their European Convention rights. This statasnot be taken away
from them by the Secretary of State conferring loent a new status
which does not in this manifestation form any paftthe statutory
scheme. We accept Mr Singh's submissions."

Then iR (Boafo) v Secretary of State for the Home Depament [2002] WLR 191,
the Secretary of State refused the claimant's egdn for indefinite leave to remain in
the United Kingdom. The appeal from that decisias allowed by the Adjudicator,
but he failed to give directions to the Secretdr$iate pursuant to section 19(3) of the
Immigration Act 1971 for giving effect to his det@nation. Mr Gill referred to section
87 of the Nationality, Immigration and Asylum AcO@ which provides that if the
Tribunal allows an appeal under section 82, it @& a direction for the purpose of
giving effect to its decision. No such directiomsvgiven in this case. In giving his
decision in the Court of Appeal in that case, Auldsaid this at paragraph 25:

"Nevertheless, it is a salutary example of the irgpwe, as Rose J
emphasised irnEx parte Yousuf [1989] Imm AR 554, 558, of the
executive making use of available machinery of appéen seeking to

challenge the decision of an Adjudicator, ratheanthattempting to

circumvent it by reconsidering the matter, whetberevidence going to
the original or new facts. That is especially doeve, as in a case like
this, any fresh executive decision is unappealabie by way of judicial

review.

(26) On the question whether, as a matter of ther,Secretary of State
was entitled to disregard the Adjudicator's deteanion and to consider
the matter afresh because it was not accompaniekitdstions, | take the
first two propositions of the judge as startingmei First, this appellate
machinery is one of review, not rehearing, and kathAdjudicator and
the Tribunal are normally bound to determine appealthe facts as they
were at the date of the decision under challengend, second, an
unappealed decision of an Adjudicator is binding the parties.
However, | disagree with the judge in his decidibat an Adjudicator's
decision without directions ify reason of their absence, not binding on
the Secretary of State and that he may, in consegueconsider the
matter afresh in the light of new information."
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Finally, an authority upon which Mr Gill placedgreat deal of reliance is the recent
authority of Secretary of State for the Home Department v TB (Jaaica) [2008]
EWCA Civ 977. That was an appeal from a decisibBean J at first instance which
was considered by the Court of Appeal. It wasHbene Secretary who appealed from
the judgment of Bean J. Bean J held that it hawhlza abuse of process and unlawful
for the Secretary of State to have refused to grentespondent refugee status and five
years' leave to remain in this country on the gdotivat he constituted a danger to the
community within the meaning of Article 53 of th@5ll Convention relating to the
status of refugees, and section 72 of the Natigndinmigration and Asylum Act
2002. That case also raised the question of thgpabbility of section 7(2) with the
asylum Convention. That issue was not pursuedrédfte Court of Appeal. It has
been raised in another case which Mr Gill tellsisn@ue for consideration by the Court
of Appeal shortly.

In the course of the judgment of Stanley Bumnkd, the learned judge said this at
paragraph 27:

"Just as applicants in asylum and immigration casesrequired to put
forward all the matters on which they rely by tl@e-stop’ warning

which they are given, so must the Secretary ofeStaing forward his

entire case when the applicant appeals to the ADtherwise, the

applicant is relegated to seeking judicial revidwhe Secretary of State's
decision to invoke Article 33(2) and section 72,icth as Mr Jay (who

appeared before the judge as he appeared befsredhit) realistically

accepted was a less advantageous remedy which woalke it more

difficult for him to succeed. Accordingly, the jgel held that the
Secretary of State's decision had been unlawful.”

Further down the learned Lord Justice said this:

"(30) This demonstrates that it was open to theeday of State to seek
to establish that Article 33(2) applied to TB o tiearing of his appeal;
and it was open to the Secretary of State to seelappeal the
determination of the Immigration Judge on the gobtimat in failing to
apply the statutory presumption she erred in I8ke did not do so, and it
is not easy to see why, if she is bound by the ignation Judge's
decision, she should be able to take the same pobgequently. | asked
Mr Jay why, if she can take the Article 33(2) poafter an adverse
determination by an Immigration Judge, she coultl take any other
point under the Refugee Convention after an adwdesermination, and |
do not think he was able to provide a satisfactorgwer. | see no basis
on which it could be said that section 72 confansAsticle 33(2) any
special status that enables that provision to bedreipon when others
cannot.

(31) Moreover, the Immigration Judge consideradslae had to, whether

TB's criminal conviction justified interfering withis Article 8 rights.
She held that it did not. Her findings, set ouparagraphs 101 to 104 of
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her determination, are inconsistent with his caastig a danger to the
community. It is evident, therefore, that if seati72 and Article 3(2) had
been raised before her, she would have held that dtatutory

presumption of dangerousness had been rebutted.

(32) As a matter of principle, it cannot be rifit the Home Secretary to
be able to circumvent the decision of the IAT by asministrative
decision. If she could do so, the statutory appseitem would be
undermined; indeed in a case such as the presentidbision of the
Immigration Judge on the application of the Refu@amvention would
be made irrelevant. That would be inconsistenthwite statutory
scheme".

Further into his judgment, at paragraph 35, thisais!:

"Of course, different considerations may apply vehdrere is relevant
fresh evidence that was not available at the datthe hearing, or a
change in the law, and the principle has no apjpdcavhere there is a
change in circumstances or there are new evergs difé date of the
decision: see Auld LJ iBoafo at (28). But this is not such a case."

In short, Mr Gill submits that this present casaos such a case either. He argues that,
on the reasoning of the Court of Appeal in T case, the Secretary of State could and
should have raised any issue in relation to thenaat's conviction at the hearing
before the Immigration Judge. Accordingly, it ecessary for me to examine in a little
bit more detail that decision.

The decision is dated 5th June 2006. The ealairwas represented by counsel. There
was no appearance for the defendant. Originalg, defendant was due to be
represented by a member of the Home Office PreggQificers Unit. It appears that
that person was unable to attend due to illnedse Immigration Judge records in the
decision that that unit were unable to providerakl&ve representation, but they did
provide what the judge described as a standarer Ipttor to the hearing, inviting the
judge to dismiss the claimant's appeal. It is réed that the defendant's decision to
refuse the claimant's application under the Eunopg@anvention is set out in a very
brief letter of refusal dated 28th February 2006 #me judge took the view that no
detailed reasons for the refusal appeared in they le

Having noted the status of the claimant's familthis country, to which | have already
referred, the judge also had regard to the fadtttleaclaimant's son was not well and
that he kept in regular contact with his son, #a that the claimant confirmed that he
had been convicted of a criminal offence which a@peé to be threats to kill on 10th
June 2005, that he had been sentenced to 18 mangrgonment, and that the judge
who sentenced him did not make any recommendatiodefportation.

The judge referred to various witnesses whoewelled such as K and also the

claimant's father. The claimant's father gave @wi@ that he had returned to Turkey
on a couple of occasions, the last being in May620Ble said that he was unable to
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travel beyond Istanbul and that he had been askedtdhe claimant's whereabouts;
that is the whereabouts of his son. He confirnied there were no other relatives left
in Turkey and said that if the claimant returnedTiokey he would be thrown into

prison.

The judge referred to the Adjudicator's assessmof the claimant in his application for
asylum in 1998 as a credible witness. The Adjudicaccepted that the claimant had
been detained for one month in the summer of 1886,had been released. The
Adjudicator accepted that there was an arrest wamwatstanding. The judge was
clearly entitled to have regard to the Adjudicaardnclusion of fact at that hearing,
particularly in view of the decision iBaleem v Secretary of State for the Home
Department in 2002. The judge recorded that there was ndeenie before him to
suggest that the views reached by the Adjudicatothe claimant's credibility or his
experiences in Turkey are in any way misconceived.

The judge then referred to various document$ pieces of evidence which the
claimant had filed in that hearing. Examples aree@nt US Department of State
country report published on 8th March 2006, whignfecmed that although the
government in Turkey respected the human rightsafitizens, and although there had
been improvements in a number of areas, seriouslggns remained. In particular
there were problems of unlawful killings, tortureadabeatings and other abuses of
persons by security forces and arbitrary and lgngtte-trial detentions. The judge
noted that the PKK was still active in Turkey ahdttHuman Rights Watch reported in
World Report 2006, published on 18th January 2@06&t political violence by that
organisation had flared up, increasing tension nadoking heavy-handed responses
including human rights violations by state forceShe five year truce between the
Government and the PKK ended in June 2004 and there news articles referring to
rebels and Turkish soldiers dying in the fighting.

For all those reasons, the judge concludedithes reasonable that the claimant may
be at risk of persecution or ill-treatment suffiti¢o engage the protection of Article 3
of the European Convention. It was the judge'svvibat there was a reasonable
likelihood that the claimant would come to the iatiten of the authorities on his return,
and referred to the computerised GPT system whodltains details of any outstanding
arrest warrants. In referring to the Article 8rothe judge accepted that removal from
the United Kingdom would amount to an interferemaéh his right to private and
family life in this country, but considered thatchuan interference would be
proportionate when balanced against the need ofid#fiendant to maintain effective
immigration control.

Reference was made to whether the circumstameestruly exceptional in accordance
with the case oHuang and Others[2005] EWCA Civ 105. Mr Gill submits that that
case has now been considered by the House of Lhohdsmade it clear that there is no
room for the test of truly exceptional circumstaemd what has to be considered is
whether Article 8 is engaged or not.

Finally, the judge came to the view that trershnt's conviction and imprisonment did
not deprive him of the protection of Article 3. &judge concludes thus:
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"There was of course no recommendation for deportaby the trial

judge but perhaps more importantly the issue waemeaised by the
respondent in his letter of refusal. In any evehgé right not to be
tortured or subjected to inhuman or degrading mneat contrary to
Article 3 is an unqualified right and can nevertbdaganced or give way to
competing considerations. If the respondent h#tdHat the appellant's
conviction was in any way relevant the matter stiduve been raised
either before me or in the letter of refusal. Tt&in fact is that it was
not."

In those circumstances, submits Mr Gill, hawiegard to the fact that no point was
taken by the Secretary of State during the hedréigre the Immigration Judge, and no
application was made by the Secretary of Stateetk geconsideration, it is now
unlawful for the Secretary of State to seek to repon that conviction. In my

judgment, that submission is a sound submissioase® on the reasoning, which is
clear from the Court of Appeal in the caseTd, in my judgment, the Secretary of
State has acted unlawfully in this case.

In those circumstances, Mr Gill made it cldettif | were to come to that conclusion,
he would not press the second ground that refedtelty and, in any event, it would not
give his client, the claimant, the relief which keught. It is also apparent, in my
judgment, that, having made that finding, it is eoessary for me to decide what would
have happened had the Secretary of State raisedjubstion of the claimant's
conviction at the hearing. | would observe thawvauld be difficult, in my judgment,
on the information before me, to come to the caosiolu that it would have made no
difference. The reason | say that is that it igeqalear from the judge's decision that
the failure of the Secretary of State to raise plet was a weighty factor in the
conclusion which the judge came to.

As | have indicated, in light of the way in whithis case came on for hearing and the
difficult position of Miss Broadfoot, | do not maleay findings in relation to Mr Gill's
fifth point.

Miss Broadfoot, in helpful brief submissionslizated that if | came to the conclusion
that relief were appropriate in this case, the naggiropriate form of relief would be
that sought at paragraph 10(3) of the substitutedrgls for judicial review:

"A declaration that the claimant is entitled toefiyears' leave to remain,
either as a refugee or a person entitled to huaaauit protection.”

| accept that submission. When | asked Mr Giltasvhen that five years should run
from, he submitted that it should run from the daft¢he decision of the Immigration
Judge, and in my judgment that is a sound subnmissgioch | accept.

One final matter which Mr Gill did pursue wdsetissue of damages. He fairly
accepted that on the state of the authoritieshexg @re at the moment, it is extremely
rare that damages for delay would be appropridiaving regard to the declaratory
relief which | have given, in my judgment this cahbe said to be an exceptional case.
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Mr Gill relied upon the fact that the delay and thrcertainty may have given rise to
interference with family life, it may have giversei to difficulties with the claimant's

employment prospects, not to mention the stresstwiticaused, and Mr Gill invited

me to adjourn the issue of damages. But, as | imglveated, in my judgment this is not
a the sort of exceptional case which authority eonlates as giving rise to a right to
receive damages and, in my judgment, the declaragtief which | am inclined to give

is a sufficient disposal of the claimant's judiciew claim.

MISS BROADFOOT: Sorry, my Lord, before my lead friend asks for costs, can |
just mention in relation to when the declaratoljefeuns from. | do not know if it is
possible to retrospectively give somebody leaveetnain, which is effectively what is
being asked for. From my experience, | think ikatot possible. | am just wondering
whether we could temper in some way the judgmerthabif it is possible it is done,
but if it is not because you cannot retrospectivaalyard somebody permission to be
here when --

JUDGE JARMAN QC: My judgment is simple thatclieatory is declaratory. It

seems to me that what | am saying is that | amadag that the decision of the
Secretary of State was unlawful and that that asentitlement. | am not granting
leave myself, | am just granting a declaration.e alternative way of doing it would be
to say for some period to run from today which wdbedjuate with five years from June
2006. But it does not seem to me that that issszng. Mr Gill, do you wish to say
anything about that?

MR GILL: My Lord, no. What your Lordship haaid | entirely accord with. | have
seen examples where it has been back-dated butdtdeant to press the point.

JUDGE JARMAN QC: You mentioned, Mr Gill, thist another case you settled a
draft minute of order. Is that an appropriate eeasonable way forward in this case?
Perhaps Miss Broadfoot is not instructed to deéth wiat.

MR GILL: | am quite content with the way in wh your Lordship has put it, that
there be a declaration granted that the claimarg evditled to five years' leave to
remain. There is no need to put a label on it.

JUDGE JARMAN QC: From 5th June 20067

MR GILL: That is right. How the Secretary $fate then implements that is a matter
which will have to be dealt with in due course.

JUDGE JARMAN QC: Very well. Are there any ethmatters?

MR GILL: My Lord, the only other matter is application for detailed assessment of
the claimant's publicly funded costs, and a claimcsts to be paid by the defendant,
we would submit, on an indemnity basis. This age in which, contrary to what is
said in the footnote to the substituted grounds,dlimant is on a nil contribution. |
think it was mentioned in a footnote that he mayraking some contribution, but it is
a nil contribution.
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As regards the indemnity costs, we say thaethas been repeated failures of action by
the Secretary of State in this case and the ma#terdragged on for an extraordinarily
long period of time. Even though | will not seekput all of that period at the door of
the Secretary of State, most of it can be explainddat way. A number of judges of
this court have had to press the Secretary of 8tadeaction. Even after such detailed
grounds were filed in early March of this year dné matter listed in consultation with
everybody's clerks, no defence was filed in thseda what would seem to be flagrant
denial of the court's orders, or at least undeiGR® there is a power in the defence to
file the further grounds if they wish to rely oreth.

Even when the matter was raised in correspaaderore recently, and we invited them
to even now put in a defence last week, still nfegee. One is faced with a situation
where the claimant is put, by this behaviour, ieager and greater distress. All of this
ought to get some sort of response from the cawttlaat should be indemnity costs.

JUDGE JARMAN QC: In reality, Mr Gill, it is Bpublic money. That is one of the
unfortunate consequences.

MR GILL: My Lord, the White Book does indicateat even in such a situation --
JUDGE JARMAN QC: Yes, | know.

MR GILL: Otherwise the court's power to talaian is really set at nought in such
scenarios.

JUDGE JARMAN QC: So are you asking that thiegant pay the claimant's costs,
to be the subject of a detailed assessment ifgreed (and it will have to be a publicly
funded detailed assessment), and you are askingdonran indemnity basis?

MR GILL: Yes.

JUDGE JARMAN QC: Miss Broadfoot, are you gotogesist the principle of costs?
MISS BROADFOOT: | cannot resist principle.

JUDGE JARMAN QC: What about indemnity?

MISS BROADFOOT: 1 do resist that. Yes, thees been delay. The grounds which
form the basis of this application were filed in fgla 2008, which in itself quite a long

time after the claim was originally made. The ¢oloas effectively expressed its

disapproval of the Secretary of State's inabilityptit its case together by refusing the
adjournment. In my submission, it would be heaapded to now make the Secretary
of State pay costs on an indemnity basis in cir¢cant®s where, on one view, they
have had less work to actually do because therbédms no defence filed, my Lord. In

my submission, this is not one of those cases wihéseappropriate to use this really

extreme power to make the Secretary of State psig om that basis.

JUDGE JARMAN QC: Mr Gill, do you wish to refly
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MR GILL: My Lord, the point that may have beeoncerning your Lordship about
public money is in the White Book at 66, paragragh This is effectively saying just
because it means the lawyers get a wrinkle, doestap the court from exercising the
power.

JUDGE JARMAN QC: | am not inclined to ordeatlthe defendant should pay costs
on an indemnity basis. There is no doubt in treedaat there has been delay, and it
appears that the defendant is in breach of dinestinade in this case for the filing of
defences. But nevertheless, the substituted geowete filed in March 2008 and
involved considerable amendment of the originaiintla The matter is far from
straightforward, in my judgment, and in the circt@mges | do not consider it is a case
for indemnity costs. Is there anything else?

MR GILL: No, thank you, my Lord. | am mosaggful.

JUDGE JARMAN QC: | am grateful to you, Mr Gflbr your submissions. Miss
Broadfoot, | am very grateful to you.
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