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Lord Justice Pill :

1.

This is an appeal against a decision of the So&8aturity Commissioner,

Mr Commissioner Rowland, dated 23 June 2008, byclvhie allowed an appeal by
the London Borough of Camden (“the respondentsdjiresy a decision of an Appeal
Tribunal dated 24 January 2007. Permission to @ppas granted by Mummery LJ
on a consideration of the papers on the groundtliesé were compelling reasons for
doing so.

The Tribunal had held that Ms Gulhanim Yesiloz iffierly known as Gulhanim
Aykac) (“the appellant”) was entitled to housingbét under the claim she made on
11 April 2006. The Secretary of State for Work dPehsions (“the Secretary of
State”) was granted leave to intervene in the dgpagae Commissioner and has also
been represented in this court.

The facts

3.

The appellant is a Turkish national who came toldhéed Kingdom at some time in
the late 1990s and claimed asylum. She was graetegorary admission under
paragraph 21 of schedule 2 to the Immigration A8711 A further grant of

temporary admission was issued on 18 July 2005r pddner having left her, the
appellant moved into premises in Camden and inl M6 claimed housing benefit.
She indicated that she was in receipt of suppadeuart VI of the Immigration &

Asylum Act 1999 (“the 1999 Act”). She was still agylum seeker.

The claim for housing benefit was rejected on thmugd that the appellant had no
right to reside in the United Kingdom. She waseespn from abroad who was to be
treated as not liable to make payments in resdeloeiohome by virtue of regulation
10 of the Housing Benefit Regulations 2006 (“th®&®Regulations”) (Sl 2006/213)
and therefore not entitled to housing benefit.

On a reconsideration, that refusal was maintaimetithe appellant appealed to the
Appeals Tribunal. The appeal was allowed but mothe grounds now advanced to
support the claim for housing benefit.

On 14 February 2008, the appellant was given eiaggdt leave to remain in the
United Kingdom and a new claim for housing benstis successful, with effect from
21 February 2008. The present appeal is therefmmeerned with entitlement for the
period from April 2006 to February 2008.

The statutory scheme

7.

Entitlement to housing benefit is regulated by isectl30 of the Social Security
Contributions & Benefits Act 1992 (“the 1992 Act”Entitlement is subject, amongst
other things, to a liability to make payments ispect of a dwelling in Great Britain
which the claimant occupies as her home.

Section 115 of the 1999 Act excludes entitlemenbeaefits, under the 1992 Act,
including housing benefit (section 115(1)(j)), tperson to whom the section applies.
The section provides, in so far as is material:



10.

“(3) This section applies to a person subject tonigration
control unless he falls within such category orcdigsion,
or satisfies such conditions, as may be prescribed.

(4) Regulations under subsection (3) may provide do
person to be treated for prescribed purposes mlgoh
being a person to whom this section applies.

(9) ‘A person subject to immigration control’ meamgerson
who is not a national of an EEA State and who-

(a) requires leave to enter or remain in the Uhite
Kingdom but does not have it.”

On behalf of the appellant, Mr Berry accepted thatappellant was a person subject
to immigration control within the meaning of thecgen. At the material time, she
required leave to remain and did not have it.

Regulation 2(1) of the Social Security (Immigratiéh Asylum) Consequential
Amendments Regulations 2000 (SI 2000/636), madexancise of powers conferred
by section 115 of the 1999 Act, provides that “aspa falling within a category or
description of persons specified in part 1 of tbleeslule is a person to whom section
115 of the Act does not apply”. Four categoriepafons are specified in paragraphs
in part 1 of the schedule. The first three panalgsamay be paraphrased:

(1) A person with limited leave to enter or remamthe basis of there being no need
for recourse to public funds but who is temporamithout funds because
remittances from abroad have been disrupted ande tie a reasonable
expectation that the supply of funds will be resdme

(2) A person with leave to enter or remain uporuadertaking by another person to
be responsible for his maintenance and accommaudatid the person who gave
the undertaking has died.

(3) A person with leave to enter or remain uponhsag undertaking who has been
resident for at least 5 years from the date ofyeotrthe date on which the
undertaking was given, whichever date is the later.

| cite paragraph 4 verbatim: “A person who is aoral of a state which has ratified
the European Convention on Social and Medical Amsé® (done in Paris on %1
December 1953) [‘ECSMA”] or a state which has ratifthe Council of Europe
Social Charter (signed in Turin on"1®ctober 1961) and who is lawfully present in
the United Kingdom”.

Since it is not claimed that it applies directlye tprovisions of ECSMA need not be
fully set out. Article 1 provides:

“Each of the Contracting Parties undertakes to menghat
nationals of the other Contracting Parties who lasfully
present in any part of its territory to which ti®nvention



11.

12.

13.

14.

applies, and who are without sufficient resourcgsall be
entitled equally with its own nationals and on teame
conditions to social and medical assistance (hafteinreferred
to as ‘assistance’) provided by the legislatiofoirte from time
to time in that part of its territory.”

Turkey has ratified ECSMA and it follows that thppallant is not disentitled to
housing benefit by the provisions of section 115haf 1999 Act. However, as Mr
Berry accepts, persons within part 1 of schedudeelnot thereby necessarily entitled
to state benefits. The effect of paragraph 4 disapply an exclusion from receiving
such benefits which would otherwise apply to ECSKBionals lawfully present. It
does not confer eligibility to benefit, which istdemined under the 1992 Act.

Entittement to housing benefit at the material timas determined by the 2006
Regulations, made pursuant to the 1992 Act. Ré&guld 0 provides, in so far as is
material:

“(1) A person from abroad who is liable to make ipayts in
respect of a dwelling shall be treated as if heewest so
liable . . .

(2) In paragraph (1), ‘person from abroad’ meansject to
the following provisions of this regulation, a pamswho
is not habitually resident in the United Kingdonhet
Channel Islands, the Isle of Man or the Republic of
Ireland.

(3) No person shall be treated as habitually ssgidn the
United Kingdom, the Channel Islands, the Isle oin\éa
the Republic of Ireland unless he has a right sadeein
(as the case may be) the United Kingdom, the Channe
Islands, the Isle of Man or the Republic of Irelasttier
than a right to reside which falls within paragrdph).

Paragraph (3A) has no application in the presesg.cdaragraph (3B) of regulation
10 specifies many categories of persons who aré&peotons from abroad” within the
meaning of the regulation. The categories dealh vat variety of personal
characteristics, including, for example, categodépersons within council directive
2004/38/EC, categories of persons qualifying urtderAccession (Immigration and
Worker Registration) Regulations 2004 (S1 2004/)2p@rsons who left Montserrat
because of the effect of the volcanic eruptionghand refugees. Persons nationals
of ECSMA states do not appear in paragraph (3Bhéncategories of persons who
are not “from abroad”.

What is in issue is whether the appellant has lat tig reside within the meaning of
the 2006 Regulations. It is conceded by the redpats that the appellant is
“lawfully present” in the United KingdorhSzoma v Secretary of State for Work and
Pensions [2006] 1 AC 564]. Mr Berry accepted that the right to reside soacept
different from lawful presence and that he hasdmldish that the appellant has a
right to reside.



15. The concept of right to reside was introduced ie ®ocial Security (Habitual
Residence) Amendment Regulations 2004 (“the 200guRé&ons”) (SI 2004/1232)
which came into force on 1 May 2004. We were tbiat they were not materially
different from the 2006 Regulations. To establiskbitual residence within the
meaning of the Regulations, a right to reside rbeststablished. Mr Berry submitted
that the right to reside, in regulation 10, shdodédread so as to include persons with
the appellant’s characteristics, that is lawfulsgrece, status as an asylum seeker and
Turkish nationality.

The Commissioner’s decisions

16. The submission by the appellant on which the prteappeal turns was also made to
the Commissioner, who dealt with it at paragraptoflBis determination:

“Mr Berry also submitted that, even if | was againisn on his
first point, an asylum-seeker in the position o€ thresent
claimant does have a right to reside in the Unitedydom. He
accepted that not all those lawfully present in theited
Kingdom would have such a right and he gave asimstance
an overstayer given temporary admission pendingidaion
who, he accepted, would not have a right of residenThe
present claimant he distinguished on the basis(ithae had a
right to remain until his refugee status was deteech that (ii)
he had been granted temporary admission (unliket BB
nationals not exercising rights of residence), gt he was
lawfully present as a person who had been tempyprari
admitted and that (iv) express provision was madié 2000
Regulations in respect of nationals of states Hzat ratified
ECSMA. Ms Dixon [counsel for the Secretary of 8jabn the
other hand, relied upoAbdirahman [Abdirahman v Secretary
of State for Work and Pensions [2007] EWCA Civ 657; [2008]
1 WLR 254]. In that case, the Court of Appeal diedrew a
distinction between rights of residence and rigtitadmission.
The latter clearly imply rights to be present (Szema) and |
do not accept that any relevant distinction is ® drawn
between asylum-seekers granted temporary admiasiEA
nationals exercising rights of admission under B® and the
EEA Agreement. If the former receive more formatidions
from immigration officers, that is only becausetlm absence
of such decisions they do not have any rights @&s@nce
without being detained and so they need the dedsias
evidence of their rights to be at liberty in theitdd Kingdom.
The rights to be admitted possessed by EEA nasoadte
from their possession of an appropriate identitgl @a passport
and so no further evidence or decision is requirétie 2000
Regulations are irrelevant because they are coedewmith
rights to benefit rather than the immigration statf those
affected by them. Nothing Mr Berry has submitteds h
persuaded me to resile from what | said in CIS/1270d7 (to
be reported as R(IS) 3/08). | am quite satisfibdt tthe



17.

18.

claimant had no right of residence in the Unitechgtiom
before she was granted leave to remain in the Unite
Kingdom.”

In an earlier case (CIS/1773/2007), the Commissibad rejected a submission that
the claimant was entitled to income support byuerdf article 1 of ECSMA, to which
both the United Kingdom and Turkey are parties.e TGommissioner concluded that
the claimant derived no assistance from ECSMA. Glaenant in that case was a
failed asylum seeker and the claim was for incomngpert, which falls within the
scope of ECSMA (though housing benefit does not).

In CIS/1773/2007, the Commissioner accepted thatedtic legislation will, where
possible, be construed so as not to conflict whth Wnited Kingdom'’s international
obligations. He referred to the conclusionAbdirahman that “a right to reside is
more than a mere right to be present”. He stated:

“It is quite impossible to imply an exception inlaton to
nationals of states that have ratified ECSMA. sltsimply
wrong to assert, as the claimant’'s former repreges have

in this case, that the purpose of restricting mient to those
with a right to reside in the United Kingdom was ltmit
entitlement in relation to those coming from the8“Atates”
who acceded to the European Union in 2004. Separat
provision was made for them through the Accession
(Immigration and Worker Registration) Regulatior®02 (S.I.
2004/1219). The legislation introduced in 2004 adwuch
wider purpose and was not confined solely to tHos®a within

the EEA, although | accept that much of the menmduan
published with a report of the Social Security Asbry
Committee in Cm 6181 refers to EU citizens, whglme doubt
because it was necessary to justify or explain thesv
legislation in terms of the rights of EU citizen8s Ms Dixon
submitted, had it been intended to confine the femslation

to EU citizens, or to exclude from its scope nalsrof states
that had ratified ECSMA, express provision to thidct would
have been made.”

Submissions

19.

20.

Mr Berry’s general submission was that the 2000uRegpns and 2006 Regulations
should be considered together as a single regimeefgulating benefits such as
housing benefits. That is demonstrated, he subdyitty the reference back to the
2000 Regulations, in regulation 10(4) of the 20@gRations, when considering the
position of a person temporarily without funds witkhe terms of paragraph 1 of part
1 of the schedule to the 2000 Regulations.

That being so, submitted Mr Berry, persons, suctthasappellant, identified in
paragraph 4 of part 1 to the schedule (“paragraplrdons”) should have the right to
remain which is recognised for persons in paraggdpl2 and 3. Those persons have
a right to reside and paragraph 4 persons, lawfuigsent in the United Kingdom,



21.

22.

23.

24,

25.

26.

should be treated in the same way as those in fzquiag) 1, 2 and 3, and regulation 10
of the 2006 Regulations read accordingly.

Mr Berry did not rely on the Convention directl{Since it does not apply to housing
benefit, it is difficult to see how he could). Hisbmission was that it follows from

inclusion of nationals of ECSMA countries, as re&ted for the purposes of the 1999
Act, with categories of persons now accepted ambahe right to reside, that such
nationals should have the right to reside withmieaning of regulation 10.

There is an entitlement to reside of sufficienesgth to entitle the appellant to
housing benefit, it was submitted. It was furtsabmitted that a failure to include
paragraph 4 persons as persons with a right tdeesider regulation 10 of the 2006
Regulations would render paragraph 4 pointlesse &iclusion of ECSMA nationals

from the categories of persons not regarded as &fanwad in regulation 10 must have
been accidental. There was no public policy reagowas submitted, to exclude

paragraph 4 persons from having a right to reside.

In support of the submission that paragraph 4 psrbave a right to reside within the
meaning of article 10 of the 2006 Regulations, Mg relied on the consultation

documents which emerged from the statutory proeedtle Secretary of State was
obliged to follow under section 174 of the 1992 Aghen making the 2004

Regulations and introducing the requirement oftrighreside. Mr Berry submitted

that the target was not nationals of non-EEA st#tat have ratified ECSMA. The

concern expressed by the Department for Work ansi®es when promoting the

Regulations was the possibility of abuse of theefiessrsystem by nationals of the
countries that were to accede to the European Uoiod May 2004. All the case

studies mentioned in the memorandum involved natsoaf EEA member states and
the existing habitual residence test was not thotmhe a sufficient safeguard.

In its report under section 174(1) of the 1992 Abk Social Security Advisory
Committee (constituted under section 9 of the Sd®eurity Act 1980) considered
that the change would constitute “a major, uniMedange to the conditions of
entitlement for the income-related benefits, affegtnot merely A8 nationals
[nationals of the accession states] but all paaémécipients”. They were doubtful
whether the existing habitual residence test wasmiohstrably ineffective”
(paragraph 47).

In persisting with the proposals, the Secretar$tate acknowledged the relevance to
the change of requirement of the accession of newessto the European Union
(paragraph 9). However, the Government respotngaragraph 17, provided:

“The Government believes that it is not unreasonablexpect
that, whatever their nationality, people shouldvgltbat they
have a right to reside in the UK before being &dito benefits
funded by the UK tax payer;..."

The requirement of a right to reside was, in thengévincluded in the Regulations.

Mr Berry submitted that the decision in CIS/1794720should not be followed
because it concerned an EEA national and a fadélser than an existing asylum
seeker. The other decisions on which the respdadely can also be distinguished,



27.

28.

it was submitted. The meaning of right to resiépahds on the particular statutory
context.

Mr Stagg, for the respondents, and Ms Dixon, rebeddecisions of this court. In
Abdirahman, cited by the Commissioner, the court considelnedconcept of the right
to reside in the context of the Immigration (Eurapeeconomic Area) Regulations
2000 (Sl 2000/2326). Lloyd LJ, with whom Sir AndreMorritt, Chancellor, and

Moses LJ agreed, stated, at paragraph 19:

“It seems to me plain that UK law makes a distimttbetween
a right to reside, which is conferred only on Bifiticitizens,
certain Commonwealth citizens, qualified persondedsed by
the Immigration (European Economic Area) Regulati@f00
and the various additional categories mentioned the
definition of "persons from abroad" such as refsgdbose
with indefinite leave to remain and those to whotmeptional
leave to remain has been granted, on the one lamtany
lesser status, in particular that of an EEA natiovi®o is in this
country having entered lawfully, has committed nedah of
immigration law, but is not a qualified person amherefore
does not enjoy the benefit of regulation 14 whicmfers a
“right to reside". Logically, if an EEA national $ido be a
gualified person to have conferred on him a rightetside, it is
not a proper reading of a reference to "right teide" under
UK law to extend it to an EEA national who is notjaalified
person.”

Lloyd LJ accepted, at paragraph 49, that the Sagreaif State’s response to the
Advisory Committee’s report was admissible to shibe purpose of the Regulations
(paragraph 25 above).

In R (YA) v Secretary of Sate for Health [2009] EWCA Civ 225, this court
considered, in the context of rights and dutieseuride National Health Service Act
1977, the position of a failed asylum seeker wha h&en granted temporary
admission and had lived in the United Kingdom folemast a year. In a judgment
with which Lloyd LJ and Rimer LJ agreed, Ward LJesgl with the distinction drawn
in Abdirahman between those who may be lawfully present in timédd Kingdom
and those who have a right to reside here. Thutetg expressions under
consideration were whether the claimant was “omidynaesident” and whether he
was “lawfully resident”. Ward LJ stated, at pawrggr 61:

“While they [asylum seekers] are here under suffesa
pending investigation of their claim they are nat, my
judgment, ordinarily resident here. Residence bgcgrand
favour is not ordinary.”

At paragraph 65, Ward LJ considered the conceptawiful presence and lawful
residence. He stated:

“One resides here lawfully when one has the righdd so. An
indulgence is granted to a claimant for asylum,anaght, and



in this context the word ‘lawful’ means more tharrely not
unlawful but should be understood to connote tlyglirement
of a positive legal underpinning. Being here bycgraand
favour does not create that necessary foundation.”

Conclusions

29.

30.

31.

32.

33.

34.

While the cases cited do not directly impinge oe thirrent statutory scheme, they
demonstrate that a clear distinction is to be ntatween lawful presence on the one
hand and a right to reside, or ordinary residencé&awful residence on the other.
Lloyd LJ’s analysis of the difference between dtitp reside and any lesser status is
of general application and a transfer is not easilpe inferred. Careful analysis of
the appropriate instrument is required to decidetivr an applicant has acquired the
right to reside.

The consultation documents do not, in my view, sastie appellant. Both the
Secretary of State and the Advisory Committee bleawnsidered that the effect of
the 2004 Regulations would not be confined to mai® of the accession states. The
broader effect of the proposed right to reside ireguent was acknowledged.

Whether the appellant has a right to reside inUhéed Kingdom depends on the
construction of the appropriate statute or stayutestrument, in this case regulation
10 of the 2006 Regulations. The appellant mustbéish that she has a right to
reside. Otherwise she is a “person from abroad’ raot entitled to housing benefit.
Regulation 10(3B) specifies many categories of gesswvho are not “persons from
abroad”. It was, and was intended to be, a congmstie list. The need, in this
context, for a clear and specific classificatioolwious.

The categories do not include nationals of stategypto ECSMA. In those
circumstances, such persons cannot be said toahagéat to reside either because of
their position in the schedule to the 2000 Regaoifetj or because the introduction of
the concept of right to reside was primarily aina¢eationals of A8 states, or because
there is no powerful reason in public policy fopdeing them of the right to reside,
or by reason of any combination of those factdrse inclusion of paragraph 4 in part
1 to the schedule to the 2000 Regulations, whaié&veurpose, does not, in my view,
carry for paragraph 4 persons the implication aitlement to a right to reside.

The points relied on are straws in the wind and| theugh Mr Berry has attempted
to make the most of them, they do not permit thed&dright to reside” in regulation
10 of the 2006 Regulations to be construed so axhade the appellant. | agree with
the reasoning and conclusions of the CommissioH@wing regard to the authorities,
specific provision would be required if a personhathe appellant’s characteristics is
to be held to have a right to reside.

| would dismiss the appeal.

L ady Justice Smith :

35.

| agree.

Lord Justice Wall :



36. lalso agree.



