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THE SUPREME COURT

RECORD NO. 198/00
Denham J.
McGuinness J.
Hardiman J.
BETWEEN/

PETREA STEFAN
APPLICANT
AND

THE MINISTER FOR JUSTICE, EQUALITY AND LAW REFORM,
THE REFUGEE APPEALSAUTHORITY, IRELAND,
THE ATTORNEY GENERAL

RESPONDENTS/APPELLANTS

Judgment of The Hon. Mrs. Justice Susan Denham ddlivered on the 13th day of
November, 2001 [Nem. Diss.].

1 Appeal

This is an appeal by the Minister for Justice, H&yand Law Reform, (hereinafter referred
to as the Minister), the Refugee Appeals Authotigland and the Attorney General
(hereinafter referred to collectively as the regjfmnis) against an order made by the High
Court (Kelly J.) on 8th June, 2000. The High Carented an order @krtiorari in respect
of the order of the Minister notified to Petreaf&te(hereinafter referred to as the applicant)
by letter dated 29th December, 1998, informing that his application for refugee status in
the State had been refused. It was ordered teah#tter be remitted back to the Minister to

be considered in accordance with law.



2. Facts

The applicant is a Romanian national who arrivelteland in 1998 and applied for refugee
status. He was furnished with a questionnaire whiereturned to the respondents on the 1st
May, 1998. Subsequently he was notified of anehalid at an interview that took place on
the 22nd June, 1998. The application was assesgkd decision was made to refuse the
applicant refugee status, which was notified to hiyrhe said letter dated the 29th
December, 1998. An appeal form was lodged on ilie January, 1999. Following further
correspondence the applicant was notified by lettéihe 2nd March, 1999 of the appeals
procedure and furnished with all the material uptich the decision to refuse refugee status
had been taken. By letter dated the 22nd Marc®9 1®e applicant was notified that the
appeal hearing was scheduled for the 21st Aprib1By a letter dated the 14th April, 1999
the applicant challenged the decision to refuseges status and requested that it be
rescinded. On the 20th April, 1999 the applicgglied for and was granted leave to apply
for judicial review on a number of grounds. Thelagation was heard on the 8th June, 2000
and an order afertiorari was granted on the grounds that the questionsabmitted by the
applicant had not been fully translated and acogglithe decision to refuse refugee status
was made in circumstances where the entire of ditenml submitted by the applicant was

not considered.

A key document in this matter is the letter writtgnMs. Molyneux on the 29th December,

1998 informing the applicant of the finding agaihsh. That letter statedhter alia:

“I am directed by the Minister for Justice, EqQuakind Law Reform to refer to
your application for refugee status in the State.

Your application has been considered on the b&sieeanformation you
provided in support of it, both in writing and aterview, and it has been
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decided that your application is not such to qyaldu for refugee status

in accordance with the definition contained in #®&1 Convention relating
to the Status of Refugees as amended by the 198GcBlr and as defined in
section 2 of the Refugee Act, 1996.

On the basis of the information available you haotfulfilled the requirements
of the refugee definition under Article 1A of th@851l Convention. You have not
established a well founded fear for any Conventeason, and furthermore your
account lacks credibility in many respects.

It is open to you to appeal this decision. If yash to lodge an appeal against
the decision you must do so by notifying the Asyl@ppeals Unit of the Asylum
Division, Department of Justice, Equality & Law Beh, Timberlay House, 79-
83 Lower Mount Street, Dublin 2 in writing withiftdays of the date of this
letter. Any further information which you wish sobmit to support your case
should be forwarded to the Asylum Appeals Unithaf Asylum Division within
that time limit. Asylum Appeals Section will adeigou of the procedures which
apply for processing an appeal following receiptvatten notification of your
intention to appeal.. . .”

The translation of the questionnaire filled in hg applicant was incomplete in that the
applicant’s reply to question 84 was incompletéhm English translation. As was deposed to

by Brendan Toal, on behalf of the applicant, indffsdavit of the 20th April, 1999:

“Question 84 of the questionnaire is as follows:-
‘Why are you seeking asylum? (give full detailsyofir claim, bearing in
mind that you must demonstrate a well founded éédeing persecuted for
reasons of race, religion, nationality, memberstiig particular social
group or political opinion and are unable or unwdlto avail yourself of
the protection of your country of origin or resideh- extra pages may be
used.’

As appears from exhibit B the Applicant repliedhs question with approx. two

and a half pages of cursive script. The Engliahglation is incomplete, in that

after the word ‘finish’ at line 10 thereof, thelfmhing should appear (per

translation provided on 20th April 1999 by a tratisin agency):-
‘school and get their leaving cert. Then my fanaihd myself exiled to
Roman, it's a neighbouring city to the one | wasnband grew up in. My
wife and children were very distressed and couldcome to terms with
why | took the decision to move. They asked me alhthe time. | told
them lots of excuses. My wife and children told abeut things that
happened to them. The children said older childnesthool were
threatening them and they did not want to go t@sthirhey said, they
would end up worse théic) Ceausescu. The threats were not only from
students, they were from people in the street waeewnknown to them.
For a period of time | tried to avoid certain pla@nd streets to avoid any
threats. But anywhere | applied for work they tiegglithe records from my
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last employment. After | produced my records | kad/ait a few days to
hear if | got work. All the answers were that tloeyld not give me work.
They told me that they could not give me work. yt@d me that | would
not get work anywhere, maybe, if there is anotbeolution | will get
work. These events were what force me to moventan city.”

3. TheHigh Court

The High Court (Kelly J.) held:

“The entire answer to question 84 was not befoeeQfficer who made the
decision. As he didn’t have all the informatioenhprima facie the decision
was defective. The defect can be looked at ireeibh two ways. First, it can be
said that the decision in suit was ultra viresNheister insofar as in making the
order all of the written submissions validly madette Minister were not
considered by him. Secondly, it can be said tehsen a decision arrived at in
breach of fair procedures in that the question nedsconsidered fully as a result
of the omissions in the translated Questionnaire.

The question that arises is whether or not ceriisteould be ordered as a result
of the defect. The first consideration that hasnbeut to me on behalf of the
respondents is that as the information is of nsodlittle relevance certiorari
should not be ordered. | am not convinced it isesearily appropriate for me to
look at the relevance of the omitted informatidut without deciding whether it
IS or is not appropriate, it cannot be said thatdmitted information in this case
was in fact immaterial. There are two reasondHs. First, the clear tenor of
Mr. Cummins’ assessment makes reference to matiecbed upon in the
omitted material. Secondly, the credibility of thgplicant was considered in the
said assessment. | do not have to sit in Mr. Cumahahair and make his
decisions but | reject the notion that | shoul@trde omitted material as
irrelevant.

The second question that arises then is whetheotahe appeals mechanism
which was available to the applicant from the decigonstituted an adequate
alternative remedy to that of the Judicial Reviélfhe appeal to the Refugee
Appeals Authority is not in the form of a re-hearinit is in the nature of a
review that can be conducted,;

1. By means of a review of documents; or

2. If arequest by an oral hearing is made it rbesgranted and
the Refugee Appeals Authority hears testimonyrantbws
thedocumentation.

It is argued that the procedure before the Refégmeals Authority is a cure for
the complaints made in the present case. | dagmte. It does not seem to me
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that this form of review is such that the certiosdrould not go. No criticism is
made of the Hope Hanlan procedure. This providea hearing at first instance.
The review is premised on a full and proper heahiagng taken place before the
Deciding Officer. This was not present in thisecas

Even if | am wrong in this, even if a full reheagiwas available | take the view
that it would be unsatisfactory. An insufficienafyfair procedures at first
instance is not cured by a sufficiency on appeal.

It is not necessary for me to embark on a consieraf the second argument -
that being the alleged substandard performandeedinterpreter and | do not
propose to make any finding thereon.

| therefore grant certiorari directed to the damisinade and that decision will be
guashed and the recommendation by Mr. Cummins hikestise fall. |therefore
guash the recommendation and decision made orofabé recommendation
dated the 29th December, 1998. The matter witklb@tted for interview before
an Officer of the Department of Justice, Equalitgd &aw Reform other than Mr.
Cummins on the basis of the Questionnaire as ajreahpleted by the
Applicant.”

4. Grounds of Appeal

The respondents appealed the said order of the Gagint on the following grounds:

1. That the trial judge erred in law and intfiacfinding that the appeal to the
Refugee Appeals Authority was not a rehearing ag more of a review.

2.  That the learned trial judge erred in law anfact in finding that a full and
proper hearing was a prerequisite of a full angppr@appeal.

3.  That in exercising his discretion the ledrtréal judge failed to consider
whether the appeal to the second named respondsradequate to remedy the
error complained of.

4.  That the learned trial judge erred in lam & fact in exercising his
discretion in favour of the applicant in circumstas where the relief was
unnecessary to protect the applicant’s rights.

5.  That in exercising his discretion the |eattrial judge failed to take into
account the fact that in determining the issueuestjon, namely whether the
applicant is a refugee, the Refugee Appeals Autharould be in possession of
all relevant material.

6. That in exercising his discretion the leatrial judge failed to take into
account the fact that at the hearing of appealrbdafte Refugee Appeals
Authority there would be an oral hearing at whiclvould be open to the
applicant to advance any reasonable argument jposupf his claim.



7.  That in exercising his discretion the leatrial judge failed to take into
account the fact that in hearing the appeal sadaelevant the second named
respondent would be in a better position than thetdo determine whether the
error complained of was material to the decision.

8.  That in exercising his discretion the leartrial judge failed to take into
account the fact that the appeals procedure wagrekto correct errors and to
this end it specifically provides that all matemuglon which the original decision
was based be furnished to the applicant.

5. Submissions

Mr. Frank Callanan, S.C., counsel on behalf of rdspondents supplied written submissions
and made oral submissions to the court. In sumitha&yritten submissions submitted that
the applicant’s complaint is adequately met byappeal procedure provided in the Hope
Hanlan letter. It was submitted that the procedniag be said to form part of a single,
undivided process or alternatively to constituteadaquate alternative remedy. On either
approach, it was submitted that having heard elcircumstances of the case, this is a case
in which the learned trial judge of the High Counisdirected himself in law in granting an

order ofcertiorari and that the respondents’ appeal ought to be atlow

Mr. Gerard Hogan, S.C., counsel on behalf of thdiegnt, provided written submissions
and made oral submissions to the court. In corays the written submissions, it was
submitted that the decision of the Minister notfte the applicant on the 29th December,
1998 waalltra vires the Minister insofar as in making the order altteé written submissions
validly made by the applicant were not considengtiilm and secondly because it was a
decision arrived at in breach of fair procedurethat the application was not considered
fully as a result of the omissions in the tranglajaestionnaire. It was submitted that judicial

review should be available to the applicant in eespf the original decision, that the
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Refugee Appeals Authority hearing is not sufficigridequate to warrant withholding

certiorari. Inthose circumstances it was submitted thaagpeal ought to be dismissed.

6. Decision

In effect there are two issues to be determinethisrappeal. First, whether the process
under the Hope Hanlan letter is a single undivigextess. Secondly, whetrertiorari

should lie in view of the alternative remedy of aplto the Appeals Authority.

The first issue, as to the process under the H@réad letter, was not the strongest of the
issues raised by the respondents. The adminisratocedures which applied to the
applicant’s application were set out in the lettated 10th December, 1997 from the Minister

to Ms. Hope Hanlan. The letter sets out the pedsch includes at paragraph 11:

“11. A person duly authorised by the Ministetlwiake a decision based on the
information made available during the process desdrabove. The applicant
will be notified by registered post of the decisamd of the reasons for it, and (if
the decision is negative) of the right to appealdbcision within 14 days of the
notification being sent, setting out the groundsubich the appeal is based. The
applicant in his or her notice of appeal shall ggetan oral hearing is

required.”

Thereafter the letter deals with the acceleratedquure of “manifestly unfounded” cases.

The matter of appeals is covered in paragraphs 1B s follows:

“Appeals

15.  Where an appeal is made within the sptiiime against a decision
(other than in manifestly unfounded cases or iesagemed to be abandoned
(see paragraph 20) to refuse refugee status, tiieapt will be supplied with all
of the material (other than material which has bagplied to the Department on
the basis that it will not be disclosed further)wamich the decision was based.
The appeal will be determined by an Appeals Autlipa person independent of
the Minister and the Department with at least teary’ practice as a solicitor or
barrister appointed by the Minister for this purp@siore than one such person
may be appointed). The Appeals Authority will bleypded with all of the
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information provided to the applicant and with sscibmissions as may be made
by or on behalf of the applicant in connection with appeal. The Appeals
Authority will make a decision based on the paely or, where the applicant
has so requested, following an oral hearing.

16. Where an applicant fails to attend at greaphearing, having requested
and being granted an oral hearing an having begnmformed of the date
thereof, the appeal shall be considered on the lo@siritten documentation
already available to the Appeals Authority.

17. The Appeals Authority will make a recommatnoh to the Minister as to
whether refugee status should be granted.

18. A duly authorised officer of the Departmeiiit make a final decision on

refugee status on behalf of the Minister basecherrécommendation of the

Appeals Authority, but subject to considerationgafional security or public

policy.”
While the whole process is a procedure culminatitighately in a decision on refugee status
on behalf of the Minister by a duly authorised gfi of the Department of Justice, Equality
and Law Reform based on the recommendation of gpeals Authority, subject to
considerations of national security or public pglithe procedure itself has to be analysed to
see whether within the process there are two sepdistinct decisions. | am satisfied that
there are. The Hope Hanlan letter itself in plamguage refers to the primary part of the
process as culminating in “a decision”: see panalgedeven. It is so described again in the
first line of paragraph fifteen. Further, the ApfseAuthority is described also as making “a
decision” on the papers only or (if so requestetdpiving an oral hearing. The clear words
create a two tier process with two separate dewsid hat this is plainly the situation is
apparent also from the underlying policy apparenthe face of the document, the policy to
have a transparent, credible and independent odas example of such policy can be seen
in paragraph fifteen:

“...The appeal will be determined by an Appe®lshority, a person

independent of the Minister and the Department aitleast ten years practice as
a solicitor or barrister appointed by the Minidi@r this purpose . . .”



For the purpose of the analysis for judicial revieawn satisfied that the Hope Hanlan letter
process is bifurcated. It will involve two decisg) if an applicant appeals to the Appeals
Authority. The decision furnished to the applichptletter dated the 29th day of December,
1998 was a final decision on the applicant’s agpion for refugee status subject to his right
of appeal, which if taken would involve a secondisien. On this first issue of the appeal
the respondents fail, in my vievCertiorari may lie in relation to the decision on the

application for refugee status.

The second issue was pressed, on behalf of therrdspts, as the stronger ground of appeal.

Counsel submitted that The State (Abenglen Pragsekimited) v. Dublin Corporation

[1984] IR 381 should be applied and on its applicathe respondents would succeed. There
being the alternative remedy of appeal (includimgright of an oral hearing) it was
submitted that the High Court erred in the exerofsiés discretion in granting an order of

certiorari.

In State (Abenglen Properties Ltd.) v. Dublin Cagimn[1984] IR 381 Henchy J. at

p. 405 stated:

“. .. where Parliament has provided a self-cor@diadministrative and quasi-
judicial scheme, postulating only a limited usera Courts, certiorari should not
issue when, as in the instant case, use of the&stgtprocedure for the correction
of error was adequate (and, indeed, more suitébl@eet the complaints on
which the application for certiorari is grounded.”

Other cases have recognised that a judicial reiseliscretionary and may be refused where

there is an adequate alternative remedy; see Hie &lover) v. McCarthj1981] ILRM

46; Nova Colour Graphic Supplies Ltd. v. Employm&ppeals TribunaJ1987] IR 426;
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Memorex v. Employment Appeals TriburfaB92] IR 184; _McGoldrick v An Bord Pleanala

[1997] 1 IR 497.

However, to take the above quotation of Henchy Alenglenin isolation is too simplistic
an approach in light of the judgment as a whol@. aAalysis of the judgment of Henchy J. in
Abenglenindicates a comprehensive approach to the isslieste were several reasons for
refusingcertiorari. First, Henchy J. held that where an inferiorrt@u a tribunal errs within
jurisdiction without recording that error on thedeof the recordzertiorari does not lie. He
stated that it was only in such cases when thdfreeigxtra flaw that the court or tribunal
acted in disregard of the requirements of natwstige thatertiorari will issue. In
Abenglen’scase there was no suggestion that the responaieets$ in disregard of the
requirements of natural justice. However, in ttase, there was the error of omission of part
of the evidence before the decision maker. Suwsituation brings into consideration the
basic fairness of the procedures. Henchy J. gavdurther reasons in Abenglevhy
certiorari should not issue. First, the merits of the ajypilon were considered. Henchy J.
considered that if it could be held that the resl@mts acted in excess of jurisdiction the
granting ofcertiorari would be a matter of discretion for the courtriorbenefit would
accrue to Abenglehy the granting of the order. However, counselbenglenadmitted
that the only purpose of the application to quashrespondent’s decision was a technical
one to gain monetary advantage. Counsel for Alegrsglught to quash the decision so that
it could lay claim to a grant of development pesios by default, greatly to their advantage.
Henchy J. found the process of the reasoning yotiahcceptable. He stated at p. 401:
“. .. Since the ability to make such a contensancessfully is the only reason
for bringing these certiorari proceedings, an altsobrder of certiorari would be
worthless to Abenglen. In such circumstantas,grant of certiorari is a matter

of discretion, and it does not seem to me thatulat be a proper exercise of the
Court’s discretion to grant certiorari when theesplirpose of the quashing is the
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attainment of an object which is legally unattaieabT hat being the position
here, even if the respondents made a decision vihéhhad not the required
jurisdiction to make, Abenglen, on their own adnaegegarding the reason for
bringing their application for certiorari, have standing to have that decision
quashed.”

The circumstances are entirely different and digtishable in this case. Certain evidence of
the applicant was not before the decision maKée finding of the learned trial judge that

“, .. it cannot be said that the omitted inforroativas immaterial” was not challenged. This
was correct in my view. Clearly the applicant b@sding and on the facts his merits, unlike
the situation in Abenglen, cannot be impugned. oAter forcertiorari would not be

worthless, it would enable the primary decisiomimale in light of all the evidence. In such

a circumstance the purpose is entirely differerih&d in_Abenglen

Secondly, Henchy J. refused to greatiorari even if the respondents in Abengketed in
excess of jurisdiction because the correct proeethurthe correction of the legal errors

complained of lay in an appeal to An Bord Plean#&la. stated at p. 404:

“The present case does not seem to me to exhé#xbeptional circumstances
for which the intervention of the courts was intedd On the contrary, certiorari
proceedings would be singularly inapt for the regoh of the questions raised by
Abenglen.. ..

. . . Because of the technicality of the objecticaised by Abenglen, because the
resolution of these objections require oral evigemand because the resulting
decision would probably govern cases, past, premeture, | would in the
exercise of my discretion, refusertiorari on the ground that Abenglen should
have pursued the appellate procedure that wastogeem under the Acts.. . .”

The entire passage containing the oft quoted passtayl previously states:

“I pause to stress that the primary reason whydldoefuse certiorari in this
case is because the alleged errors of law werenade in excess of jurisdiction
and do not appear on the face of the record ofatygondents’ decision. | am
merely explaining why | would exercise my discratagainst Abenglen in the
event of the Court deciding that certiorari liesaasatter of discretion. Such an
exercise of my discretion would appear to accotth wie practice in the United
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States, which is stated as follows in 14 Am. Jdr. 2787 - ‘Under the prevailing
practice, a writ of certiorari will not issue ifd@te is another adequate remedy,
such as an appeal or writ of error, an actionwtdain equity, or intervention
with the right of appeal secured. It is only irsea of unusual hardship and in the
furtherance of justice that the use of the writeitiorari is permitted to
supplement the method of review expressly provided by statute.” | have added the
emphasis. It may be that not all the limitatiomshat passage on the issue of
certiorari accord with the law as it has evolved in thisgdiction; but where
Parliament has provided a self-contained admirigg@and quasi-judicial
scheme, postulating only a limited use of the CGyumértiorari should not issue
when, as in the instant case, use of the statptagedure for the correction of
error was adequate (and, indeed, more suitablagtt the complaints on which
the application for certiorari is grounded.”

It is clear that the above analysis related taucitstances very different to the circumstances
of this case and that insofar as principles wepdiegh there they would not be so applicable
in this case. A theme throughout that judgmetitésprotection of fairness of procedures.
Hederman J. agreed with the judgment of Hench@riffith J. agreed also but stated at p.
406:
“With the reservation hereinafter mentioned, | &gngth the judgment delivered
by Mr. Justice Henchy. The primary reason giveminy for refusing certiorari
in this case is that the errors of law allegedaweehbeen made by the respondent
planning authority were not made in excess of gliction and do not appear on
the face of the record of their decision. Notwidingling that this was his primary
reason, as | am in complete agreement with the offasons given by him
refusingcertiorari, and which are adequate to determine this appédalnot
consider it is necessary to decide or offer aniopion that question.”

It is clear that Griffin J. was referring to asggestich as the furtherance of justice, the

protection of fair procedures.

While the reasoning of Henchy J. is somewhat d#ffiefrom that of the Chief Justice the
core principle is similar. O’Higgins C.J. refusedgrantcertiorari. He stressed the

importance of retaining the discretion of the cdarattain justice. He stated at p. 393:
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“The question immediately arises as to the efféthe existence of a right of
appeal or an alternative remedy on the exercisleeoourt’s discretion. It is well
established that the existence of such right oethnought not to prevent the
court from acting. It seems to me to be a quesifgastice. The court ought to
take into account all the circumstances of the ,dastiding the purpose for
which certiorari has been sought, the adequacleoélternative remedy and, of
course, the conduct of the applicant. If the denigmpugned is made without
jurisdiction or in breach of natural justice thanymally, the existence of a right
of appeal or of a failure to avail of such, shdoddimmaterial. Again, if an
appeal can only deal with the merits and not withquestion of the jurisdiction
involved, the existence of such ought not to beoairgd for refusing relief. Other
than these, there may be cases where the decidiite an error of law and a
perfectly simple appeal can rectify the complaimtywhere administrative
legislation provides adequate appeal machineryhwisiparticularly suitable for
dealing with errors in the application of the cadeguestion. In such cases, while
retaining always the power to quash, a court shbaldlow to do so unless
satisfied that, for some particular reason, theeappr alternative remedy is not
adequate.”

Walsh J. grounded his judgment in the conceptsifga. He stated at p. 398:

“There is no doubt that the existence of altermatemedies is not a bar to the
making of an order dfertiorari. A court, in its discretion, may refuse to make
such an order when the alternative remedy hasibgeked and is pending.
However, a court ought never to exercise its digmmeby refusing to quash a bad
order when its continued existence is capable adiycing damaging legal
effects. A court’s discretion cannot in justicedxercised to produce or permit a
punitive or damaging result to be visited upon ppliaant as a mark of the
court’s disapproval or displeasure when such rdkavits from, or is dependent
upon, an order which is bad in law - even wherajhgicant (by his conduct or
otherwise) has contributed to the making of sucbraler. Such conduct can be
dealt with in deciding the question of costs.”

The approach taken in subsequent cases illustreiethe words of Henchy J. should be read
in their context and that in each case the circantss, the facts, the appeals and processes

being considered, must be considered. For exanmolie,& F. Sharpe Ltd. v. Dublin City

and County Managdfi989] IR 701, the respondents refused the apglcalanning

permission to build an access road onto a newahraageway. The applicants sought
certiorari quashing the respondents’ refusal of the planpargission. The respondents

argued that as the applicants had commenced aalapp®n Bord Pleanala they should be



- 14 -

confined to that remedy amertiorari should be refused on discretionary grounds. finla
C.J. stated at

p. 721;

“The powers of An Bord Pleanala on the making oappeal to it would be
entirely confined to the consideration of the mratteefore it on the basis of
proper planning and development of the area awduld have no jurisdiction to
consider the question of the validity, from a legaint of view, of the purported
decision by the county manager. It would not, éf@ne, be just for the
developers who are respondents in this appeal tepeved of their right to have
that decision quashed for want of validity.”

In Mythen v. Employment Appeals Tribud990] 1 IR 98 the court quashed the decision of

the Employment Appeals Tribunal on the ground thiaad misapplied the Council Directive
77/187/EEC of 14th February, 1997 on the Approxiomabdf Laws on Safeguarding
Employees' Rights in the Event of Transfers of Utadengs, Businesses or Parts of
Businesses. Barrington J. decided tteatiorari should not be refused on the ground that the

applicant should have appealed to the Circuit Court

In a criminal law case the High Court (Lynch J.3 lu@held the right to judicial review when

there is the alternative of an appeal._In GilCennellan1988] ILRM 448 the applicant had

not received a satisfactory hearing before theridis€ourt and the question was whether an
appeal to the Circuit Court was an adequate alteeneemedy. Lynch J. held at pp. 454-455

that it was not, stating:

“In the present case however, both facts and lawagaissue. Neither the facts
nor the law have been adequately heard in thei€i§€ourt. On an appeal to
the Circuit Court, therefore, the appeal could habe said to be by way of re-
hearing - the case would more truly be heard feffitist time. The applicant and
his solicitor would be deprived of the possible @aabage of having gone over the
whole facts and law and having heard the submissaod cross examination by
the prosecuting superintendent in the District €bur
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It is clear that whilst the presence of an altemeatemedy, an appeal process, is a factor, the

court retains jurisdiction to exercise its disaatto achieve a just solution.

The stage of the alternative remedy may be relevaotigh it may not be determinative of
the issue. This is a case where an appeal hadddged but had not been opened. Itis

therefore a situation to be distinguished from thathe State (Roche) v. Del§p980] IR

170.

In this case the appeal is pending. It is fordbert to determine in the circumstances
whether judicial review is an appropriate remedie presence of the pending appeal is not

a bar to the court exercising its discretion.s laifactor to be considered. It is a matter of

considering the requirements of justice. Thislbeen expressed clearly in McGoldrick v. An
Bord Pleanal§1997] 1 IR 497 at 509 by Barron J.:

“The real question to be determined where an agigsails the relative merits of
an appeal as against granting relief by way ofgiadireview. It is not just a
guestion whether an alternative remedy exists @revthe applicant has taken
steps to pursue such remedy. The true questiwhich is the more appropriate
remedy in the context of common sense, the aldigeal with the questions
raised and the principles of fairness; provided;airse, that the applicant has
not gone too far down one road to be estopped @twemging his or her mind.
Analysis of the authorities referred to shows that is in effect the real
consideration.”

In Buckley v. Judge Brian Kirby and the DirectorRuiblic Prosecutionsnreported,

Supreme Court, 18th July, 2000, Geoghegan J. aditipeeview of Barron J.

Certiorari may be granted where the decision maker actecesch of fair procedures. Once
it is determined that an order adrtiorari may be granted the court retains a discretioi in a
the circumstances of the case as to whether an ofdertiorari should issue. In

considering all the circumstances matters, inclgdive existence of an alternative remedy,
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the conduct of the applicant, the merits of theliappon, the consequences to the applicant if
an order otertiorari is not granted, the degree of fairness of thegatores, should be
weighed by the court in determining whetbentiorari is the appropriate remedy to attain a

just result.

In this case the decision of the Minister notifted¢he applicant by letter dated the 29th day
of December, 1998 was a decision made in breatdirgfrocedures in that evidence, which
was not immaterial, was not before the decisionenélkcause of the section omitted from
the translation. The application was not considéudly as a result of the omissions in the
translated questionnaire. This was a breach popfacedures. It cannot be said that the
omitted information was immaterial both becaus¢hefnature of the decision made on the
information and because of the determination deecaredibility of the applicant.
Consequently the procedures were unfair. Therewsdlybe many instances where
omissions in translation occur but which are suath as to render the proceedings unfair.
However, in this case in light of the material dedtthere was such an omission as to be a
breach of fair procedures. Consequently an astlegrtiorari may lie. It was for the High
Court to exercise its discretion and determine waiethe order ofertiorari would be
appropriate. | would not interfere with the digme exercised by the High Court. | am of
the opinion that the learned High Court judge wasect in granting the order oértiorari.
The original decision was made in circumstanceskwhiere in breach of fair procedures and
which resulted in a decision against the appetannformation which was incomplete. The
Appeals Authority process would not be appropraatadequate so as to withhalgtiorari.
The applicant is entitled to a primary decisiomatordance with fair procedures and an
appeal from that decision. A fair appeal doesauoé an unfair hearing. Consequently | am

satisfied that the appeal should be dismissed.
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7. Conclusion

For the reasons stated | would uphold the decisidhe High Court to grant an order of
certiorari. | would dismiss the appeal and affirm the omfethe High Court being that the
matter be remitted back to the first named respotniebe considered (by a person other

than Mr. Cummins) in accordance with law.



